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Via E-Mail and Facsimile

Ms. Jeanine Townsend E @ E ﬂ w IE

Clerk to the Board f
State Water Resources Control Board :
1001 1 Street, 24" Floor [93814] _ . . JUL 31 2009
P.0. Box 100

Sacramento, CA 95812-0100

SWRCB EXECUTIVE

Re: Comments To A-1780 ~ August 4, 2009 Board Meeting

Dear Ms. Townsend:

1 am forwarding herewith the following documents for inclusion into the record
and for consideration by the State Water Resources Control Board in the above-

referenced matter, A-1780, scheduled for hearing al the August 4, 2009 Board meeting:

1. Comments of Petitioners the County of Los Angeles and the Los Angeles County
Flood Contro! District; '

2. Powerpoint presentation; and

3. Petitioners’ Request That the State Board Consider Supplemental Evidence!
Declaration of Gary Hildebrand, P.E.

Please forward the attached documents to the Chair and Members of the Board. This
letter and the attached documents are being sent to you via e-mail and facsimile.

 In addition, Petitioners request 20 minutes to address the Board on this matter at
the hearing on Aungust 4. '
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Please call me or e-mail if you have any guestions regarding this letter or the
attached documents.

Very t‘mfy yours

ngf ;' L/ gf”

David W. Burhenn

Encl.

ce {(all w/encl. and via E-mail)
- Tracy Egoscue, Esq., Executive Officer
Alex Mayer, Esq.
Michael Levy, Esq.
David Beckman, Esq.
Tatiana Gaur, Esq.
Howard Gest, Esq.




ROBERT E. KALUNIAN, Acting County Counsel
JUDITH A. FRIES, Principal Deputy (SBN 070897}
Kenneth Hahn Hall of Administration

500 W. Temple St., Rm. 653

Los Angeles, California 50012

Telephone: (213) 974-1923

‘Facsimile: (213) 687-7337

BURHENN & GEST LLP

HOWARD GEST (SBN 076514)
DAVID W. BURHENN (SBN 105482)
624 South Grand Avenue

Suite 2200

Los Angeles, CA 90017

Telephone: (213) 688-7715

Facsimile: (213) 688-7716

Attorneys for Petitioners
COUNTY OF LOS ANGELES and
1.0OS ANGELES COUNTY FLOOD CONTROL DISTRICT

BEFORE THE
STATE WATER RESOURCES CONTROL BOARD

1n the Matter of the Petition of SWRCB/OCC FILE A-1780
COMMENTS OF THE COUNTY
OF LOS ANGELES AND THE
LOS ANGELES COUNTY
FLOOD CONTROL DISTRICT

THE COUNTY OF LOS ANGELES
AND THE LOS ANGELES COUNTY .
FLOOD CONTROL DISTRICT
CALIFORNIA REGIONAL WATER

QUALITY CONTROL BOARD, LOS ON THE PROPOSED DRAFT
ANGELES, REGION ORDER NO. ORDER
R4-2006-74 :
HEARING
DATE: August 4, 2009
TIME: 9:00 a.m.

h i’ e e’ S S S e’ N’ Ve St s S’




L INTRODUCTION

Petitioners County of Los Angeles and the Los Angeles County Flood Control
District submit these commenis on the Revised Draft Order and respond {0 a question
raised at the last hearing, whether releases from dams and detention basins are considered
“storm water” within the regulatory definition of that term. |

This petifion seeks review of a Los Angeles Regional Water Quality Control
Board (“Regional Board”) order amending the Los Angeles County Municipal Storm
Water Permit (“Permit™). In adopting this amendment, the Regional Board for the first
time required municipal dischargers to strictly comply with a s.et of water quality
objectives outside of the “iterative process.” The Regional Board took this action without
regard to this State Board's prior precedents, the recommel.}dation of the State Board's
-panel of experts, and EPA guidance. Significantly, it appears tﬁat the Regional Board
took these steps witflout regard to the hydrology of the watersheds in the Los Angeles
Basiz; during dry weather. The Revised Draft Order perpetuates that error.

Six deficiencies still remain with respect to the Permit' amendment and the
procedure used to adopt it. Indeed, the Revised Draft Order still fails even to address
four of these six deficiencies. T hey are:

1 The Regional Board failed to clearly state that the amendment applied
solely to non-storm water discharges. |

2 The Regional Board erroneously excluded the amendment’s requirements

from the iterative process that governs compliance with receiving water quality

limitations.




3. The amendment is inconsistent with two other TMDLs adopted by the
Regional Board, those for the Malibu Creek and Ballona Creek Bacteria TMDLs.

4. The amendment appears to make petitioners responsible for discharges of
other permitices, in direct contradidion of this Board’s order approving the Dry Weather
Santa Monica Bay Beaches Bacteria TMDL (“SMB TMDL"). -

5. The amendment is not supportéd by the findings and evidence at the

hearing. Specifically, there is no finding that it is technically feasible to comply with the

terms of the amendment, that the amend’mem_ can be achieved through the adoption'of
controls or programs that reduce pollutants to the maximum extent practicable-(“MEP”),
or that compliance is reasonably achievable. Also there was no evidenée before the
Regional Board to support such findings. |

6. The Regional Board hearing was not conducted in compliance with the
California Administrative Procedure Act and the California Code of Regulations.
1L THE REVISED DRAFT ORDER STILL ERRONEOUSLY ASSUMES

THAT DRY WEATHER FLOWS ARE THE EQUIVALENT OF “NON-

STORM WATER”

Petitioners have requésted the State Board to set aside the Permit amendment and |
remand the matter to the Regional Board for further proceedings. Alternatively, should
the State Board revise the Permit itself, petitionefs have requested that the words “non-
storm water” be added to Part 2.5 and, if the Part is not deleted, to Part E.'B,, on the
grounds that Parts 1.B and 2.5 are ambiguous and there is no evidence in the record to
support these parts as written. The Revised Draft Order still fails to come to grips with
this issue. |

As in the original Order, the Revised Draft Order recognizes that' Parts 1.B and

2.5 apply solely to non-storm water. According to the Revised Draft Order, “the




challenged permit provisions do not apply to storm water flows.” (Revised Draft Order
at 7. The Revised Draft Order still declines to order the Regional Board to make the
requested changes, instead concluding that the amendment’s provisions “are sufﬁciently
clear.” {Id at 6.) The Revised Draft Order. essentially asserts that “dry weather flows”
are #he equivalent of “non-storm water.” (/d. at 7.) |

As petitioners set forth at the last hearing, this assertion is both factﬁal]y and
legally erroncous. As a factual matter, “dry weather” flows under the SMB TMDL could
include storm water. Petitioners have requested this Board to consider the evidence set

forth in the Deciaration of QOliver Galang, submitted at the first hearing, Mr. Galang

verified that there can be storm water flows from precipitation events in storm drains in
the Los Angeles basin even on a day defined to be a “dry weather” day within the
meaning of the TMDL.

At the last hearing, a question was raised as to whether releases from dams or
detention basins fall within the regulatorv definition of “storm water” and, if so, whether
such releases occur during summer dry weather. EPA addressed this question in the
Federal Register preamble that accompanied the issuance of the storm water regulations.
EPA clearly stated that discharges from detention and retention basins are subject to the
storm water program. EPA said:

One commentator questioned the status of discharges from
detention and retention basins used to collect storm water. This
regulation covers discharges of storm water associated with
industrial activity and discharges from municipal separate storm
sewers serving a population of 100,000 or more into waters of the
United States. -Therefore, discharges from basins that are part of a
conveyance system for a storm water discharge associated with
industrial activity or part of a municipal separate storm sewer

system serving a population of 100,000 or more are covered by this
regulation.




55 Fed. Reg. 47990, 47996 (1990). Thus, it is clear that EPA intended to regulate
releases from detention and retention ‘basins, including dams, under the stoﬁn water
regulations. |

In this regard, petitioners request fhis Board to consider the supplemental
evidence set forth inl the Declaration of Gary Hiidebrand, P.E, submitted herewith. That
declaration establishes that releases from dams do occur in the Los Angeles and San
Gabriel River watersheds during summer dry weather. Although the Los Angeles and
San Gabriel Rivers do not flow to Santa Mpnica Bay, the fact that there can be flows of
storm water during summer dry weather is pertinent if the State Board intends to make its - '
decision on _the Revised Drafi Order precedential with respect to the incorporation of
TMDLs for water bodies other than Santa Monica Bay. Certainly, it 15 factualks}
erroneous to simply equate dry weather flows to non-storm water flows without
examining the source of the flows at issue.

It also is legally erroneous to equate dry weather flows with non-storm water.
“Storm Watér” is defined in the federal regulations 10 include “surface runoff and
drainage.” ‘Thf.’. full definition, in 40 C.FR. § 122.26(b)(13), defines “storm water” to
mean “storm water runoff, snow melt runoff, and surface runoff and drainage.” If the
regulatory definition of “storm water” were meant to include only rainfall, the reference
o “surface runoff” and “drainage” would be supertiuous.

| At the hearing before the Regional Board, petitioners argued that the board must
consider whether the amendment can be achieved through the application of the MEP
standard and that the amendment must be subject to the iterative process because the

SMB TMDIL wasteload allocation covered more than non-storm water. Both the




Regional Board and Regional Board staff rejected that position, insisting that the
amendment was intended to apply solely to non-storm water. Indeed, staff was very clear
that the amendment was intended to address only non-storm water discharges. (R.T.
74:14-22; 79:2-7; 79:22-80:2.)

In order 1o make the amendment consistent with the Regional Board’s findings,
staff’s stated intent, and the evidence presented at the hearing, the word “non-storm
water” must be added to Parts 1.B and 2.5. A}temaiivei:y, thé resolution should be
‘vacated and the matter remanded to the Regional Board for further proceedings.’

. UNDER THIS BOARD’S PRIOR PRECEDEN‘TS AND EPA GUIDANCE,

THE AMENDMENT TO PARTS 1.B AND 2.5 SHOULD BE SUBJECT TO
- THE PERMIT’S ITERATIVE PROCESS '

At the hearing before the Regional Board and in this petition, petitioners
requested that compliance with the amendment be achieved. through the Permit’s iterative
process. The Revised Draft Order still declines to apply the iterétive process and declines
to recognize: that the amendment imposes mzmeric effluent limits. The Revised Draft
Order remains erroneous in both respects.

In In the Matter of the Petitions of Building Industry Association of San Diego

County and Western States Petroleum Association, State Board Order No. wQ 2001—_15

! The Revised Draft Order continues to decline to add the word “pon-storm water” on the
grounds that the language would deviate from the underlying SMB TMDL wasteload
allocation. That would oaly be the case, however, if the wasteload allocation under the
SMB TMDL includes something more than “non-storm water.” Moreover, adding the
word “non-storm water” is not inconsistent with the wasteload allocation. At most, non-
storm water would be a subset of the wasteload allocation. :

It must be recalled that it was Regional Board staff that intentionally chose to limit th‘e
evidence at the Regional Board hearing to non-storm water. As a legal matter, the permit
amendment is limited to the record that was before the Regional Board and that is before

the State Board.




(“BIA™), the State Board was called upon to address the incorporation of water quality
objectives into municipal storm water permits. In that decision, this Board held:
" While we will continue to address water quality standards in

municipal storm water permits, we also continue to believe that the

iterative approach, which focuses on timely improvement of BMPs

is appropriate. We will generally not require “sirict compliance”

with water quality standards through numeric effluent limitations

and we will continue to follow an iterative approach, which seeks

compliance over time. The iterative approach is protective of

water quality, but at the same timé considers the difficulty of

achieving full compliance through BMPs that must be enforced

throughout large and medium storm sewer systems.

Id. at 8 (emphasis added; footnotes omitied).

EPA, in guidance entitled “Fstablishing Total Maximum Daily Load {TMDL)
Wasieload Allocations (WLAsj For Storm Water Sources and NPDES Permit
Requirements Based on Those WLAs " and issued on November 22, 2002, recommended
the same approach. EPA recognized that numeric limits are neither feasible nor
appropriate given the variability of storm water runoff and the lack of knowledge as to
sources of poltutants and the effective treatment for those pollutants. d. at 4-5.

The Revised Draft Order proposes io find these authorities inapplicable on the
grounds that Parts 1.B and 2.5 apply solely to non-storm water and that they are receiving
water limitations, not numeric effluent limitations (Revised Draft Order at 9-10). The
Revised Draft Order does so without regard fo the dry weather hydrology of the
- watersheds in the Los Angeles Basin.

The Revised Draft Order appears to reason that, because non-storm water is
supposed to be “effectively prohibited,” there should be no variable and difficuit-to-

control flows to Santa Monica Bay on summer dry weather days, one of the main reasons

for the application of an iterative process. In the Los Angeles Basin, however, the
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sources of summer flows in storm channels and water courses are variable and are
beyond the control of a particular permittee. Evidence of the variability of these flows is
before this Board.

First, the Permit itself recognizes that certain non-storm water flows willrb.e
present in storm channels and water courses. These include flows from natural springs
and rising groundwater, as well as flows from incidental urban. activities, including
rc-:clairﬁed and potaﬁle landscape irrigation runoff, potable drinking water Suppiy and

distribution system releases, non-cornmercial car washing and sidewalk rinsing (Permit,

Part 1.A, pp. 21-22). Flows also méy come from other permitted sources. For example,
flows in the Los Angeles River during the summeér are attributable, in part, to discharges
from publicly owned treatment works ("POTWs"). {Although the Los Angeles River is
not subject to the SMB TMDL, it provides an example of how one cannot assume that a
prohibition against non-storm water discharges will eliminate dt;y ‘weather flows.) As
noted in the Hildebrand De_ciaration, summer dry weather flows also exist in the Los
Angeles and San Gabriel Rivers as a result of releases from dams,

The .existence of these dry weather flows was recognized in the staff report
prepared in support of the SMB TMDL. That report stated that “[mjany of the canyon
crecks and stormdrains to Santa Monica Bay ﬂow.dun'ng both wet and'dry weather. Dry
weather flows are not directly attributable to precipitation, but rather to natural springs,
ov_er-irﬁ.gation of lawns apd other activities in the watershed.” (Staff Refjort at 17.)

The premise, therefore, that a permittee can readily control flows during summer

dry weather is erroneous. Flows exist during summer dry weather over which a permittee

has no control.




This Board should not base its decision on an erroneous understanding of the
hvdrology in the Los Angeles Basin. This Board should not assume that simply because
the permittecs are required to effectively prohibit non-storm water discharges, flows
during summer dry weather are subject to a permitiee’s jurisdiction or control. The
rationale underlying the iterative approach applies equally to summer dry weather and
wet weather ﬂéws. .

In their comments on the original Draft Order, petitioners set forth why the
amendment iinposes numeric effluent limits. That reasoning continues to apply to the
" Revised Draft Order. Petitioners respectfully refer the State Board to petitioners’
comments on the original Draft Order ai pages 10-12.

IV. THE REVISED DRAFT ORDER CONTINUES TO FAIL TO ADDRESS
OTHER SUBSTANTIAL AND APPROPRIATE ISSUES FOR REVIEW

The original Draft Order failed to address four other significant, substanﬁve
issues. The Rev.ised Draft Order continues that failure. The State Boarﬁ should address
these issues, each of which forms an independent and separate ground for remand to the
Regional Board orlaction by this Boérd.

"A. It is Necessary and Appropriate for the Board to Make the
Amendment Consistent With Other TMDLs

The relationship between the SMB TMDL and the Malibu Creek and Ballona
Creek Bacteria TMDLs was raised by petitioners before the Regional Board. Thrée of
 the SMB TMDL monitoring sites are Jocated at the mouth of Malibu Creek and one
monitoring site is located at the mouth of Ballona Creek.

Petitioners requested that these four sites, and any others impacted by discharges
from these creeks, be excluded from the amendment because compliance at these sit;as

could be dependent on the reduction of bacteria discharge from the creeks themselves and
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compliance with the Malibu Creek and Ballona Creek Bacteria TMDLs was not required
until 2009 and no earlier than 2013, respectively. .

The State Board should not perpetuate this inconsistency among these TMDLs.
Petitioners therefore request that the amendment be modified to exclude from the SMB
TMDL the monitoring sites at the mouth of Malibu and Baliona Creeks.

B. The Amendment Is Inconsistent V\uth This Board’s Order Apprevmg
- the Dry Weather SMB TMDL

The State Board approved the SMB TMDL on September 19, 2002. State Board
‘Resolution No. 2002-0149. In response © comments made at that time, this Board
expressly found that one permitiee could not be held respousible for another permittee’s
discharges. This Board stated that “/Wasteload Allocations] are only enforced fér a
discharger’s own dischurges, and then only in thé context of its N‘aﬁonaj Pollutant
Discharge Elimination System (NPDES) permit . . . .” State Board Resolution Neo. 2002-
0149, 4 9 (emphasis added).

The Regional Board ignored this finding. Current footnote 3 (numbered as

foomote 4 in 2006) provides that “All Permittees within a subwatershed of the Santa

Monica Bay watershed management area . . . . are jointly responsible for compliance
with the limitations imposed in Table 7-4.1 . . . Permit, footnote 3, p. 22 (emphasis
added).

The SMB TMDIL applies not only to petitioners bxﬁ also to other. municipal
dischargers, Caltrans, and three POTWs (Regional Board Resolution No. 2002-04,
Attachment A, p. 4). Petitioners have no authority or control over these other
dischargers. Footnote 3 nevertheless appears to make petiﬁ.oners responsible for

exceedances in the watershed management area regardless of whether they have any
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responsibility for the cause of the exceedance. This provision is directly contrary to Staﬁe
Board Resolution No. 2002-0149. This Boar_d either should order the Regional Board to
strike the last sentence of current footnote 3 from the Permit or the Board should strike
fhe provision itself.

C. The Amendment Is Not Adequately Supported By the Findings and
There is No Evidence to Support Necessary Findings '

Any amendment to the Permit st be supported by adéqmte findings and those
findings must be supported by the weight. of the evidence. Water Code § 13330 énd
Code of Civil Procedure § 1094.5. The am.enclment' does not meet this requirement. As
set forth in petitioners’ original petition and in its comments on the original Draﬁ Order,
the Regional Board failed to make several findings necessary to support the amendment,
including whether the amendment can be complied with through programé that meet the
MEP standard of whether permiitees will be required to go beyond that standard. The
Revised Draft Order still fails to address the failure ro make appropriate findings.
Without these findings, the amendment cannot stand.

At the hearing before the Regional Board, staff testified that from their

perspective, it was not necessary 1o identify the source of bacteria, to determine whether

it was technically feasible to comply with the amended permit, to determine that
compliance could be achieved in accordance with the MEP standard or to determine that
compliance with the amendment was reasonably achievable. Staff testified that none of
these findings were necessary because the amendment was simply adopting the TMDL.
(R.T. 291:10-24; 23‘:5—15; 203:20-24; 294:21-295:6). The Regioﬁai Board apparently
accepted this view, because no such findings were inciuded in the resolution adopting the

amendment.
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To the extent that siaff testified that these matters were considered when the
TMDL was adopted, however, staff was in error. It is the position of the State Board and
the Regional Board that compliance with the MEP standard and these other
) considerations are not required when adopting a TMDL. The Court of Appeal accepted
this position in City of Areadia v. State Water Resources C’ontra!_Board (2006) 135
Cal. App.4™ 1392, 1429. The Regional Board staff confirmed that MEP was not a
consideration when the Regional Board adopted the SMB TMDL (R.T. 280:17-20).

Contrary to staff’s testimony, the adopiion of a Muniéipal Storm Water Permit, -
including any amendment thereto, is governed by 33 U.S.C. § 1342(p)(3)(B)(ii), which
includes the MEP standard. To the extent that the Permit includes requirements that go
beyond those of the Clean Wa_ter Act, the Regional Board also must consider all of the
factors set forth in Water Code § 13241, Citv of Burbank v. State Water Resources
Control Board (2005) 35 Cal.4" 613, 618.

The Regional Board was required (o conéider these matters and make these
ﬁndings. The failure to do so means that a permittee will never gei a hearing on whether
the requirements meet MEP or obtéin consideration of these other factors.

D. | The Regional Board’s Hearing Was Not Conducted in Accordance

With the Applicable Sections of the California Administrative
Procedure Act and the California Code of Regulations.

Title 23, Section 648 of the California Code of Regulations provides that all
adjudicative proceedings before the regional boards shall be governed by the California
Code of Regulations, Chapter 4.5 of the Adminisirative Procedure Act (“APA™)

(commencing with Section 11400 of the Government Code), Sections 801-805 of the

Evidence Code, and Section 11513 of the Government Code. 23 Cal.Code Reg. § 648(b).




As set forth in petitioners™ comments on the original braft Order, the hearing.was not
conducted in accordance with these statutes and regulations.

Specifically:

(1)  The Regional Board's counsel simultaneoﬁsly served as counsel to the
Regiona] Board and as counsel to Regional Board staff, actively advocating for the
proposed amendment. This d‘ua} capacily violated both the APA and due process and in
itself requires the permit amendment to be set aside and a new heéring held. Lg,
Nightlife Partners, Ltd. v. City of Beverly Hills (2003) 108 Cal.App.4™ 81, 90-93, 98.

(2)  Petitioners were denied the right to present evidence and to cross examine
witnesses; and

(3)  The Regional Board did not disclose the record it intended to rely on until
three business day before the hearing.

VIII. CONCLUSION

As petitioners stated at the hearing before the Regional Board, petitioners share
the goals of the SMB TMDL. To that end, petitioners have been working to achieve
compliance with the TMDL since before it took effect. Petitioners’ efforts have included
constructing many low-flow diversions and assisting other jurisdictions to install Jow-
flow diversions or otherwise comply with the TMDL.

For the TMDL to be effective, the municipal permittees and the Regional Board
should join 10ge€her in its implementation. Such a partnership cannot exist, however, if
Permit amendments are punitive.

For the foregoing reasons, the Revised Draft Order should be modified to.provide

that the amendment be set aside and the matter remanded to the Regional Board for
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further proceedings. Alternatively, the State Board should revise the amendment by (1)
eliminating or modifying Part 1.B, including footnote 3; (2) providing that Part 2.5, and
Pkarl I.VB if it is not deleted, afe subjém to the iterative process; (3) adding the words “non-
storm water” to Parts 1.B and 2.5; (4) clarifving that sites impacte& by discharges from
Malibu and Ballona Creeks are not to be used as monitoring sites for determining
compliance with the SMB TMDL; and (5) providing that any further permit amendment
proceedings be full and fair .and in compliance with the applicable statutes and

regulations.

Dated: July r_?[, 2009 ROBERT E. KALUNIAN, Acting County Counsel
, JUDITH A. FRIES, Principal Deputy

BURHENN & GEST LLP
HOWARD GEST

DAVID W. BURHENN

Howard Gest
Attorneys for Petitioners

-13-




ROBERT E. KALUNIAN, Acting County Counsel
FUDITH A. FRIES, Principai Deputy (SBN 070897}
Kenneth Hahn Hall of Administration

500 W. Terple St.. Rm. 653

Los Angeles, Catifornia 90012

Telephone: (213)974-1923

Facsimile: (213) 687-7337

BURHENN & GESTLLP
HOWARD GEST (SBN 076514}
DAVID W. BURHENN (SBN 105482)
624 South Grand Avenue
Suite 2200

_ Los Angeles, CA 90017
Telephone: (213) 688-7715

* Facsimile: (213)688-7716

Attorneys for Petitioners ,
COUNTY OF LOS ANGELES and -
LOS ANGELES COUNTY FLOOD CONTROL DISTRICT

BEFORE THE
STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of SWRCB/OCC FILE A-1780
PETITIONERS’ REQUEST
THAT FHE STATE BOARD

- CONSIDER SUPPLEMENTAL
EVIDENCE; DECLARATION
OF GARY HILDEBRAND, P.E.

TUE COUNTY OF LOS ANGELES
AND THE LOS ANGELES COUNTY
FOR REVIEW OF CALIFORNIA
REGIONAL WATER QUALITY
FLOOD CONTROL DISTRICT
CONTROL BOARD, LOS ANGELES,

REGION, ORDER NO. R4-2006-74 [23 C.C.R. § 2050.6]

Petitioners County of Los Angeles and Los Angeies County Flood Control
District hereby request that the State Board consider the evidence set forth in the attached

Declaration of Gary Hildebrand, P.E.




Pursuant to 23 C.C.R. § 2050.6. petitioners state as follows:

1. The evidence presented demonstrates t_hat storm water from a dam or
detention basin can be present in channels in the Los Angeles County waler basin during
summer “dry” weather days.

2. The State Board sfiould accept the supplemental evidence for the
following réasons:

(a) This evidence addressés a factual question raised at the last hearing
in this ﬁ‘xatter, Le., whethe-r there are releases of storm water from dams or detention
basfns during summer dry weather. As get forth in the declaration, such felease_s do occur
with respect to ﬂ.aws in the Los Angeles and San Gabriel River watersheds.

(b) This evidence was not presented to the Regional Board because the
witnesses before the Regional Board statﬂd that the permit amendment at issue in this
Petition was méant to address only non-storm water. This evidence became pertihent
when questions were raised about dam and detention basin releases at the first State
Board hearing in this matter and when an attorney 1in the Office of Chief Counsel

asserted, without basis, that such releases during summer dry weather were highty

untikely.

Because the State Board’s decision should be based on a correct factual record,




petitioners request that the State Board admit this supplemental evidence into the record.

Dated: July %’, , 2009 ROBERT E. KALUNIAN, Acting County Counsel
JUDITH A. FRIES, Principal Deputy

BURHENN & GEST LLP
HOWARD GEST
DAVID W. BURHENN

o i |
3 A i 1h
By: fgf" VWY e

David W. Burhenn
Attorneys for Petitioners
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1 set forth in this declaration and could, if called upou, testify competently thereta.
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 grounds are located downstream from the dams along tributaries and the main stems of the Los

DECLARATION OF GARY HILDEBRAND, P.E.

1, Gary Hildebrand, P.E., hereby declare and state as follows:

1. I am Assistant Deputy Director of the Watershed Management Division of the County;
of Los Angeles Department of Public Works. Jama professional engineer in the State of California,
The Watershed Management Division, along with other divisions of the Department of Public
Works, also serves the Los Angeles County Flood Control District. [ have worked for the

Department of Public Works since 1983. T have personal and first-hand knowledge of the matters

2. One of the principal missions of the Los Angeles County Flood Control District, as
set forth in the Los Angefeé Flood Contral Act, is to provide for the conservation of storm water for
beneficial and useful pufposes by spreading, sz‘orihg, retaining or causing 1o percolate into the soil.

3. To effectuate its water conservation mission, the District has constructed 14 dams in
the San Gabriel Mountains in the headwaters of the Los Angeles alid San Gabriel Rivers. These
dams collect storm water ranoff from mountainous areas. In addition, the District has constructed

spreading grounds within the Los Angeles River and San Gabriel River systems. These spreading

Angeles and San Gabriel Rivers. The purposc of the spreading grounds. is to receive water,
including storm water flows as well as storm water discharged from the dams, and to infiltrate that
watell, through percolation, into local groundwater basins for various beneficial uses, including
drinking water and irrigation.

3. During both the wet and dry season (starting April 15th and extending through

October 15th), the Department of Public Works discharges water from the dams for the purpose of
spreading in the spreading grounds. Water released from the dams flows in the chammels forming the
Los Angeles aﬁd San Gabriel River syétems prior to entry into the spreading grounds. This water is
constituted of storm water and snow melt collected during the wet season and stored in the dams.

5, Thus, as a result of the discharges from the damms, storm water can flow in the Los

Angeles and San Gabriel River systems during dry weather, including during the summer. Such

R
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fiows are in addition to discharges from various permittéd sources, such as publicly owned treatment

works, and urban runoff.

[ declare under penalty of perjury under the laws of the State of California that the foregoing

1s true and correct,

Executed on July$ 02009 at Alhambra, California.

Vaiotnood

Gary Hilde§ffand, P.E.




