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1 July 2008

Ms. Jeanine Townsend

Clerk to the Board

State Water Resources Controf Board

101 | Street, 24" Floor (95814) ~ VIA: Electronic Submission
P.0. Box 100 . Hardcopy if Requested
Sacramento, CA 95812-0100 '

RE:  Petition of Environmental Law Foundation (Waste Discharge Requirements

: Order No. R5-2007-0064 (INPDES No.CA 0078867] for Berry Petroleum
Company, Poso Creek/McVan Facility, Poso Creek Oil Field, Kem County,
Central Valley Board; Board Meeting Notification SWRCB/OCC FILE A-
1871 ‘

Dear Ms. ToWnsend

The California Sportfishing Protection Alliance (C8PA) has reviewed the proposed
order in the above-entitled ratter and applauds the State Water Resources Control
Board (State Board) for addressing this crucial issue and supports adoption. However,
CSPA strongly urges the State Board to provide further guidance in the rerrand to the
Central Valley Regional Water Quality Control Board {Regional Board) regarding the
scope of the necessary antidegradation analysis.

On 7 May 2007, CSPA submitted comments to the Regional Board concerning the
subject permit but failed to appeal adoption because of a lack of time. " However our
comiments are in the administrative record and are attached fo this letter since they
buttress the proposed order.

CSPA recommends that the remend be revised to direct the Regional Board to address
groundwater degradation and fo conduct a complete antidegradation analysis, including
socio-economic analysis. Fortoo long, the Regional Board has relied upon conclusory
staterments without a supporting factual basis.for making findings that authorize
degradation to the state’s waters.

Our specific comments follow:

" CSPA. zppedar five other Regionsl Boerd permitsthet were epprover at thet June:2007 meeting,




__.Page2

1. Groundwater should be included in any required antidegradation analysis

The Regional Board failed to discuss or assess groundwater degradation from the
discharge of salt or other pollutants by percolation. As the Fact Sheet of the subject
permit states: ' .

“The groundwater basin of the Kem County portion of the San
Joaquin Valley is a basin of interior drainage with no
appreciable surface or subsurface outflow. For 1998, the
KCWA reports that surface water supplies provided about
504,100 tons of salfs info the basin. Groundwater extractions
were calculated to be about 1,290,200 acre-feet in 1998
(including oil field produced water). KCWA reports that an
average of about 25 percent of applied water percofates
through theseil profile and reaches the groundwater. Review
of water quality maps prepared by the KCWA suggests that
the groundwater beneath the Facility has a TDS concentration
fess than 500 mg/L."

Since the Discharger: a) utilizes percolation/evap oration for part of the discharge, b)
approximately 25% of the applied wastewater will reach groundwater, c) the
groundwater TDS'is less than 500 mg#, d) and the discharge EC limitation is 1,000
umhos/em; it is reasonable to assume that the discharge has degraded groundwater
quality. The adopted perrit fails to contain groundwater limitations, other than for EC,
and does not require groundwater monitoring.

2, Any adequate antidegradation analysis must com ply with the requirements
of Section 101(a) of the Clean Water Act, Federal Regulations 40 CFR §
131.12, the State Board’s ‘Antidegradation Policy (Resolutfon 68-16) and
California Water Code (CWC) Sections 13146 and 13247,

Authority:

CWE Sections 13146 and 13247 require that the Board in carrying out activities which
affect water quality shall cormply with state policy for water quality control unless
otherwise directed by statute, in which case they shall indicate to the State Board in
writing their authority for not complying with such policy. The State Board has
adopted the Antidegradation Palicy (Resolution 88-16), which the Regional Boards
have incorporated into their Basin Plans. The Regional Boards are required by the
CWE to comply with the Antidegradation Policy.

Section 101(a) of the Clean Water Act (CWA), the basis for the antidegradation policy,
~ states that the objective of the Act is to “restore and maintain the cherrical, biological
and physical integrity of the nation’s waters.” Section 303(d)(4) of the CWA carries
this further, referring explicitly to the need for states to satisfy the antidegradation
regulations at 40 CFR § 131.12 before taking action to lower water qualify. These
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regulations (40 CFR § 131.12(a)) describe the federal antidegradation policy and
dictate that states must adopt both a policy at least as stringent as the federal policy as
welf as implermenting procedures.

Califomia’s antidegradation policy is composed of both the federal antidegradation
policy and the State Board's Resolution 68-16 (State Water Resources Control Board,
Water Quality Order 86-17, p. 20 (1986) (“Order 86-17); Mermorandum from Chief
Counsel William Attwater, SWRCB to Regional Board Execufive Officers, “federal
Antidegradation Policy,” pp. 2, 18 (Oct. 7, 1987) (“State Antidegradation Guidance”)).
As astate policy, with inclusion in the Water Quality Control Plan (Basin Plan), the
anfidegradati on policy is binding on al! of the Regional Boards (Water Quality Order
86-17, pp. 17-18).

Implementation:

Implerrentation of the state’s antidegradation policy is guided by the State
Antidegrada tion Guidance, SWRCB Administrative Procedures Update 90-004, 2 Juiy
1990 ("APU 90-004") and USEPA Region IX, “Guidance on Inplementing the
Antidegradati on Provisions of 40 CFR 131.12”" (3 June 1987) (* Region X Guidance™),
as well as Water Quality Order 86-17.

A Regional Board must apply the antidegradation policy whenever it takes an action

that will lower water quality (State Antidegradation Guidance, pp. 3,5, 18, and Region

IX Guidance, p. 1}. Application of the poiicy does not depend on whether the action

will actually irmpair beneficial uses (State Antidegradation Guidance, p.6). Actions

that trigger use of the antidegradation policy include issuance, re-issuance, and

medification of NPDES and Section 404 permits and waste discharge requirements,

waiver of waste discharge requirements, issuance of variances, relocation of discharges, ,
issuance of cleanup and abatement orders, increases in d ischarges due to industrial ~
production andfor municipal growth and/other sources, exceptions from otherwise
applicable water quality objectives, efc. (State Antidegradation Guidance, pp. 7-10,

Region IX Guidance, pp. 2-3). Both the state and federal poiicies apply to point and
nonpoint source poliution (State Antidegradation Guidance p. 6, Region IX Guidance,

p.4). .

Water Quality Protection:

The federal antidegradation regulations defineate three tiers of protection for
waterbodies. Tier 1, described in 40 CFR § 131 A2(a)(1), is the floor for protection of
all waters of the United States (48 Fed. Reg. 51400, 51403 (8 Nov. 1983); Region I1X
Guidance, pp. 1-2; APU 90-004, pp. 11-12). It states that “[e]xisting instream water
uses and the level of water quality necessary to protect the existing uses shall be
meintained and protected.” Uses are “existing” if they were actually attained in the
water body on or after November 28, 1975, or if the water quality is suitable to allow
the use to occur, regardless of whether the use was actally designated {40 CFR §
131.3(e)). Tier 1 protections apply even fo those waters already impacted by pollution
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and identified as.impaired. In other words, already impaired waters cannot be further
impaired.

Tier 2 waters are provided additional protéctions against unnecessary degradation in
places where the levels of water quality are better than necessary to support existing
uses. Tier 2 protections strictly prohibit degradation unless the state finds that a
degrading activity is: 1) necessary to accommodate important economic or social
develop ment in the area, 2) water quality is adequate to protect and maintain existing
beneficiaf uses and 3) the highest statutory and regulatory reguirements and best
menagement practices for pollution control are achieved (40 CFR §131.12(a) (2)).
Costsavings fo a discharger afone, absent a derronstration by the project proponent as
to how these savings are “necessary to accommodate important economic or social
develop ment in the area,” are not adequate justification for allowing reductions in water
quality (Water Quality Order 86-17, p. 22; State Antidegradation Guidance, p. 13). if
the waterbody passes this test and the degradation is allowed, degradation rrust not
impair existing uses of the waterbody (48 Fed. Reg. 51403). Virually all waterbodies
in California may be Tier 2 waters since the state, like most states, applies the
antidegradati on policy on a parameter-by-par ameter basis, rather than on a waterbody
basis (APU 90-004, p. 4). Consequently, a request to discharge a particular chemical to
ariver, whose fevel of that chemical was better than the state standards, wouid trigger a
Tier 2 antidegradaffo n review even if the river was already impaired by other :
chemical s.

Tier 3 of the federal antidegradation policy states “[wlhere high quality waters
constitute an outstanding national resource, such as waters of national and State parks
and wildlife refuges and waters of exceptional recreational or ecological significance,
that water shall be maintained and protected (40 CFR § 131 12(a)(3)). These
Outstanding National Resource Waters (ONRW) are designated either because of their
high quality or because they are important for anether reason (48 Fed. Reg. 51403;
State Antidegradation Guidance, p. 15). No degradation of water quality is allowed in
these waters other than short-term, termporary changes (Id.). Accordingly, no new or
increased discharges are allowed in sitier ONRW or fributaries to ONRW that would
result in lower water quality in the ONRW (EPA Handbook, p. 4-10; State
Anfidegradation Guidance, p. 15). Existing antidegradation policy already dictates that
if a waterbody “should be” an ONRW, or “if it can be argued that the waterbody in
question deserves the same treatment [as a formaliy designated ONRW),” then it myst
be treated as such, regardless of formal designation (State Anfidegradation Guidance,
pp. 15-16; APU 80-004, p. 4). Thus the Regional Board is required in each
antidegradation analysis to consider whether the waterbody atf issue should be treated as’
an ONRW. It should be reiterated that waters cannot be excluded from consideration as
an ONRW sirrply because they are already “immpaired” by some constituents. By
definition, waters may be “outstanding” notonly because of pristine quality, but also
because of recreational significance, ecological significance or other reasons (40 CFR
§131.12(a)(3)). Waters need notbe “high quality” for every parameter {o be an ONRW
(APU 90-004, p. 4). For example, Lake Tahoe is on the 303(d) list due to
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sediments/siltation and nutrients, and Mono Lake is listed for salinity/TDC/&chl orides
but both are listed as ONRW.

Antidegr adation Policy Assessment Content:

The State Board's APU 90-004 specifies guidance to the Regional Boards for
implementing the state and federal antidegradation policies and guidance. The
guidance establishes a two-fiered process for addressing these policies and sets forth
two levels of analysis: a simple analysis and a conplete analysis. A sirple analysis
mey be employed where a Regional Board determines that: 1) a reduction in water
guality will be spatially focalized or limited with respect to the waterbody, e.g. confined
to the mixing zone; 2) 2 reduction in water quality is termporally limited; 3) a proposed

~ action will produce minor effects which will not resultin a significant reduction of
water quality; 4) are the beneficial uses are protected; and 9) aproposed activity has
been approved in a General Plan and has been adequately subjected to the
environmental and economic analysis required in an EIR. A complete antideg radation
analysis is required if discharges would- result in: 1) a substantial increase in mass
emissions of a constituent; or 2) significant mortality, growth impairment, or
reproductive irpairment of resident species. Regional Boards are advised to apply
stricter scrutiny to non-threshold constituents, ie., carcinogens and other constituents
that are deemed o present a risk of source magnitude at all non-zero concentrations. If
aRegional Board cannot find that the above determinations can be reached, a complete
analysis is required.

Even a minimal antidegradation analysis would require an examination of: 1) existing
applicable water quality standards; 2) ambient conditions in receiving waters compared -
to standards; 3) incremental changes in constituent loading, both concentration and
mess; 4) treatability; 5) best practicable freatment and control {BPTC); 6) cormparison
of the proposed increased loadings relative to other sources; 7) an assessment of the
significan ce of changes in ambient water quality and 8) whether the waterbody was a

- ONRW. A minirmal antidegradation analysis rmust also analyze whether: 1) such
degradati on is consistent with the maximum benefit to the people of the state; 2) the
activity is necessary fo accommodate important economic or social development in the
area; 3) the highest statutory and regulatory requirements and best managerment
practices for poilution control are achieved: and 4) resuiting water quality is adequate to
protect and rraintain existing beneficial uses. A BPTC technology analysis must be
done on an individual constituent basis; while tertiary treatment may provide BPTC for
pathogens, dissolved metals may simply passthrough. A BPTC technology analysis
must also be done for non-compliance with individual NPDES Effluent and Receiving
Water Lirritations. An antidegradation analysis mustbe undertaken for permit
renewals even if the mass of pollutants wili not increase under the new Order.
Antidegrad ation analyses are not limited o surface waters; the beneficial uses of
groundwater and potential degradation must be assessed as vigorously as surface water
discharges. :
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Whenever a person proposes an activity that may degrade a water protected by Tier 2,
the antidegradation reguiation requires a stafe to: (1) determine whether the degradation
is "necessary fo accommodate important economic or social development in the area in
which the waters are located”; (2) consider less-degrading altematives; (3) ensure that
the best available polfution contro] measures are used to limit degradation; and (4)
guarantee that, if water quality is lowered, existing uses will be fully protected. 40 CFR
§ 131.12(a)(2); EPA, Office of Water Quality Regulations and Standards, Water
Quality Standards Handbook, 2nd ed. 4-1, 4-7 (2nd ed. Aug. 1994). These activity-
specific determinations necessarily require that each activity be considered
individually. '

The APU 90-004 states:

“Factors that should be considersd when determining whether the
discharge is necessary to accommodate social or economic developrment
-and is consistent with rmaximum public benefit include: a) past, present,
and probably beneficial uses of the water, b) economic and social costs,
tangible and intangible, of the proposed discharge compared to benefits.
The econamic impacts to be considered are those incurred in order to
maintain’ existing water quality. The financial impact analysis should
focus on the ability of the facility to pay for the necessary treatment.
The ability to pay depends on the facility’s source of funds. In addition
to demonstrating a financial impact on the publicly - or privately -
owned facility, the analysis rmust show a significant adverse impact on
the community. The tong-terrn and short-term sociceconomic impacts
of maintaining existing water quality must be considered. Examples of
social and economic parameters that could be affected are employment,
housing, community services, incorme, tax revenues and land value. To
accurately assess the impact of the proposed project, the projected
baselin e socioeconomic profile of the affected community without the
project should be cormpared to the projected profile with the
project...EPA’s Water Quality Standards Handbook (Chapter 5)
provides additional guidance in assessing financial and socipeconomic
irmp acts”

An antidegradation analysis must discuss the relative economic burden as an aggregate
impact across the entire region using macroeconomics. It must also evaluate the
econormic and social impacts to water supply, irrigated agriculture, industrial uses,
recreation, fisheries, etc. fromthe Discharger's degradafion of water quality. Vwhere
mixing zones are allowed; the antidegradation analysis must recognize that water
quality standards will not be achieved in the mixing zenes and discuss the irmpacts of
loosing protection of the specific beneficial uses within that reach and discuss why
treatment is not being provided as an alternative.

In Conclusion




The Regional Board failed o undertake any antidegradation analysis for the subject
permit. As previously discussed the Regional Board must factually justify a decision to
conduct a simple or complete antidegradation analysis. Forthe subject permit, a
complete antidegradation analysis is warranted because the. permit allows a substantial
increase in mess emissions of a constituent and poses potential significant mortality,
growth impairment, or reproductive impairment of resident species. The analysis must
include all of the required components, including a BFTC assessrrent, Further, the -
antidegradati on analysis must include groundwater since 25% of applied water will
percolate through the soil profile.

Thank you for considering these coments. If you have questions orrequire
clarification, please don't hesitate to contact us. ’

Sincerely,

il

Bili Jennings, Executive Director
Califoma Spartfishing Protection Alliance

bc: Via Electronic Delivery

Mr. Jarres R. Wheaton, Fsq.,

Mr. Adam Lazar, Esq., alazar@envirolaw 0rg
Ms. Pamela C. Creedon,

Ms. Lori Okun, Esq., _
Mr. Errel Wadhwani, Esq., gy
Mr. Doug Eberhardt, eberhardt.doug@epa.gov

Mr. Laren Harlow,

Mr. James Pedri, j

Mr. Dane Mathis, i

Mr. Patrick E. Pulupa, Esq., pp

Mr. Michael Jackson, Esq., mjatty@sbeglobal net

Mr. Andrew Packard, Esq., andrew@packardia woffices.com

Via U.S. Postal Delivery

' Berry Pefroleum Company
5200 Truxtun Avenue, Suite 300
Bakersfield, CA 93309-0640

Mr. Robert E. Boston

Environmental Health and Safety Manager
Berry Petroleum Corpany )
9201 Truxtun Avenue, Suite 300
Bakersfield, CA 93308




