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Jane Vorpagel, CDFG
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David Kuszmar, Regional Water Board

Jovita Pajarillo, Regional Water Board volunteer

Sam Magill, Center for Collaborative Policy

ACTION ITEMS

1. Staff will develop a response to ongoing questions about whether beneficial uses must be affected before a landowner/operator is included in the Program for consideration at the next meeting of this Sub-Regional Group.

2. Samantha Olson will send the Regional Water Board Temperature Policy Resolution to Sub-Group members for reference. 

3. David Leland will send information on the Big Springs Ranch project to Felice Pace as an example of a successful best management practice (BMP) based program for reference. Completed 10/23/2012.

4. Staff will send the August 2012 Monitoring Webinar materials to Jane Vorpagel for review. 

5. Staff will post Water Code Section 13269 to the Program website reference page.

6. Ben Zabinsky will send Advisory Group members Word versions of the draft Program waiver language and water quality management plan (plan) document immediately.  Completed 10/31/2012.

7. Advisory Group members will provide comments on the draft waiver language and plan document to Mr. Zabinsky by November 7th. 

Meeting Summary

**All Presentations Discussed Below are Available Online at http://www.waterboards.ca.gov/northcoast/water_issues/programs/agricultural_lands/ 

under “ Sub-Regional Meeting #3”**

Welcome, Introductions, Logistics and Agenda Review 
David Leland opened the meeting and thanked attendees for their participation.  Mr. Leland noted that staff is moving beyond the Program scope and framework to develop draft Program permit language and water quality management plan concept. 

Sam Magill reviewed meeting logistics and walked through the meeting agenda. 

Ag Lands Conditional Waiver Overview

Ben Zabinsky provided an overview of the proposed Program Conditional Waiver approach. Mr. Zabinsky summarized the proposed program as a best management practice (BMP) based program, where BMPs are documented in some type of planning document.

After the presentation, the following conversation was recorded:

· Felice Pace commented that staff appears to have selected a monitoring approach that may not meet all legal requirements for nonpoint source discharge programs. 

· Mr. Pace asked if there will be an Advisory Group vote on the Program scope and framework. Mr. Magill responded that the Advisory Group will not cast a majority “up or down” vote on Program documents. Instead, the Advisory Group will provide input and recommendations on each Program document as they are developed. 

· Mr. Pace commented that agreement is possible on some difficult decision points, but will require the agricultural and environmental communities working together. The Program must be legally defensible; changes to applicable law must be made through existing legislative and regulatory processes. He also stressed that any third party certification program for water quality management plans (discussed below) must include a robust quality assurance program with inspections by the Regional Water Board. Likewise, he said that all regulated operations must receive proper notice of the proposed regulation. Finally, he stated that waste discharge requirements (WDRs) are not an appropriate permitting mechanism for this Program because they do not include the five-year review period of conditional waivers. 

· A member of the public commented that he feels the Regional Water Board does not have the authority to regulate any agricultural operations on the Scott or Shasta rivers because they are navigable waters and advocated that all potentially regulated landowners reject the proposed Program. 

· A member of the public asked that staff include a brief characterization of the problem impairments (i.e., sediment, nutrients, etc.) the Program seeks to correct. He also suggested that the Program provide a clear link to existing Total Maximum Daily Load (TMDL) programs on the Scott and Shasta rivers. Samantha Olson responded that TMDL program is a specific federal program going after particular constituents of concern, while state law directs the Regional Water Board to go after types of waste discharges in general. Although there will be some overlap with existing TMDLs, the Program will regulate discharge through the installation and implementation of best management practices. 

· Jeff Fowle noted that the Program appears to set up a series of regulations specific to the sub-. This approach is different than what has been said at past Advisory Group meetings. Ms. Olson said that the Program is meant to be modular and flexible enough for individual areas to implement BMPs specific to their own needs. Mr. Magill commented that it will include regional requirements, but if landowners do not pose a threat to water quality because they are not discharging a particular waste like pesticides because they don’t use pesticides, they will not be asked to implement BMPs to address those problems. 

· A member of the public commented that this Program should not be similar to other regulatory programs in California because areas within the North Coast Region are very different from each other (i.e., Quartz Valley is different than the Smith River, Tulelake, etc.). He also said that language in existing regulations is too ambiguous and doesn’t tell landowners what is/isn’t being regulated, and how long those regulations are in effect. Mr. Leland noted that the language is written to provide the Regional Water Board and landowners with the flexibility to implement regulations, and that landowner outreach and education will be a key component for Program implementation. 

· A member of the public said that WDRs are the best regulatory mechanism for the Program to give landowners time to adapt to regulation. He also said that the Regional Water Board Basin Plan doesn’t give staff the authority to regulate agriculture. Mr. Zabinsky said the authority is derived from Chapter 3 (Standards) of the Basin Plan. Ms. Olson added that the State Nonpoint Source Policy and Water Code Section 13000 also grant that authority. 

· Meeting participants generally discussed the need for specificity vs. flexibility in the Program requirements. Cliff Munson advocated for as much specificity as possible; Ric Costales said that flexibility is important, but specifics should be provided for those landowners who pose a known threat to water quality. 

· Robert Walker said that there should be a clear impact to existing beneficial uses. If there is no impact to beneficial uses, the entire watershed should not be included in the Program. Staff agreed to provide a clear statement on how to address the issue of beneficial uses for distribution at the next sub-group meeting (see Action Item #1). 

· Ryan Walker said that the Program should not be implemented. Instead, the Scott and Shasta conditional waivers should be the main form of regulation in the area. 

· Participants discussed the fee structure. Several agricultural representatives from the general public and Advisory Group commented that the imposition of fees from the Program will be too burdensome for agricultural operators. Mr. Pace stated that fees should be based on the cost to the Regional Water Board for Program implementation. Otherwise individual taxpayers will end up bearing the cost of Program implementation. 

Draft Waiver Language- Performance Standards

Mr. Zabinsky provided an overview of the draft Program permit language. The presentation focused on performance standards and prohibitions. Staff commented that “performance standards” as used in the draft language can be confused with “water quality standards” already in the Basin Plan. “Performance Goals” or “performance conditions” are likely alternatives. This change will be reflected in future iterations of draft language. BMPs will be selected by operators under the program in order to meet the specified performance standards. After the presentation on performance standards, the following conversation was recorded:

· Mr. Pace noted that the term “performance goals” suggests that they are goals only.  They should be clear requirements. Mr. Zabinsky suggested that “performance conditions” could be a better term. 

· Ryan Walker said that the draft language should be changed so that only discharges to waters covered by the scope of the Program are regulated instead of waters of the state generally. Staff agreed. 

· Mr. Fowle commented that performance goal/condition 5 does not list a clear discharge, and that degradation of riparian areas is not a discharge. Ms. Olson responded that temperature is a listed impairment in many waterways, and that riparian shade is important for cooling temperatures.   When the Regional Board adopts a permit that addresses discharges of waste, it may also address other controllable factors such as the effect of riparian shade on water temperature.   Ms. Olson will send the group the Regional Water Board temperature resolution for reference (see Action Item #2).  Mr. Zabinsky added that only controllable factors from a landowner affecting riparian function will be regulated by this Program (i.e., elk herds or beavers degrading riparian vegetation would not be regulated). 

· Jane Vorpagel commented that DFG has an interest in preserving riparian habitat and has guidelines on stream buffer widths for suggested inclusion in the Program. 

· Mr. Pace noted that the term “minimize” throughout the performance conditions/goals is not specific or enforceable, and requested that an alternate term with more specific meaning be included in its place. 

· Mr. Pace noted that the existing performance conditions/goals do not have a clear enforcement mechanism. Mr. Zabinsky said that compliance could likely be carried out through Regional Water Board inspections or third party audits. Mr. Leland added that the Regional Water Board also utilizes “self-monitoring” and certification under penalty of perjury that all results are true and accurate. 

· Mr. Costales noted that for performance condition/goal three, barley can be both a field and forage crop depending on when it’s harvested. Landowners must stabilize banks where field crops are grown under US Army Corps of Engineer (USACE) requirements. This should be clarified in the language, or field crops should be removed from the scope of the Program. 

· Mr. Fowle noted that for performance condition/goal 8-10, existing state and federal law regulate application of pesticides/herbicides, and requested that the Program not develop redundant/conflicting requirements for pesticide/herbicide application. Ms. Olson said that the specific existing regulations on pesticide/herbicide application should be cited in Program documents. Participants raised a concern that some counties regularly apply pesticides/herbicides on stream banks and may be out of compliance with the Program. 

· Mr. Pace commented that the proposed five acre threshold for inclusion of operations in the Program scope is inappropriate, and that proximity to water bodies and or/discharge on a slope of x degrees or more would be a better metric for inclusion in the Program. 

Draft Waiver Language- Discharge Prohibitions

Mr. Zabinsky delivered a presentation on Program discharge prohibitions. The current proposed discharge prohibitions are divided into “ag specific prohibitions” and “general prohibitions.” General prohibitions are “standard” and appear in most Regional Water Board permits. Mr. Zabinsky asked participants to focus on the ag specific prohibitions, as the general prohibitions can’t be changed. Mr. Magill noted that prohibitions one and nine will likely be combined as a result of previous subgroup discussions in Santa Rosa, Eureka, and Klamath Falls since they seek to address similar issues. After the presentation, the following discussion was recorded:

· Mr. Fowle commented that prohibition four may already be covered by existing federal trapping requirements.  As with pesticide performance conditions/goals, this should be clarified in the prohibition language. 

· Mr. Fowle asked if spreading manure would be in violation of prohibition five, and raised a concern that if it’s in a floodplain, manure will get into streams and waters of the state at some point. Mr. Magill asked Mr. Fowle to provide alternative language in writing to address his concerns. Adrianne Garyalde noted that the Tomales Bay waiver has language that could be adapted for this Program. Jovita Pajarillo noted that for the federal Confined Animal Feeding Operation (CAFO) program, covering manure was generally seen as an acceptable BMP for compliance.

· Ryan Walker asked that prohibition two be revised to clarify what is meant by “stockpiling” and “could be washed into.” Staff agreed that this prohibition needs to be clarified and take into account natural factors such as flood frequency. 

· Mr. Pace noted that pathogens are a listed constituent of concern, and that animal waste should not be stored within the 100 year flood plain unless no other option is available. 

· Mr. Pace suggested that prohibition three be revised to read “use or store” instead of “place.” 

· Mr. Pace suggested that prohibition four be revised to state that chemicals should not be stored in the floodplain. 

· Mr. Pace suggested that prohibition five remove the word “may” in favor of more specific, enforceable language. 

· Mr. Pace asked for a code citation for prohibition six. 

· Participants discussed time schedules for Program compliance. Mr. Pace said that a “not-to-exceed” timeframe for completion of BMPs may be included. Robert Walker said that courts have a history of judgments on what constitutes “reasonable time for compliance,” and anyone not complying with the Program could be sued on these grounds instead of having a specific not-to-exceed number. 

Water Quality Management Plans
Mr. Zabinsky delivered a presentation on the draft water quality management plan (plan) document. After the presentation, the following conversation was recorded:

· Ms. Garayalde noted that Shasta Valley RCD has worked with landowners on ranch planning. A checklist can be developed to go to the Regional Water Board to certify compliance as needed. Examples are available online at http://svrcd.org/wordpress/projects/water-quality-ranch-planning/. 

· Mr. Magill asked if the current proposed approach from the Regional Water Board to keep water quality plans on site for inspection is similar to other Regional Water Board programs. Mr. Zabinsky confirmed that it is similar to the Tomales Bay program. 

· Mr. Costales noted that the two largest costs in preparing a plan are for the actual landowner preparation and the Regional Water Board review cost. The simpler the plans are to develop and review, the cheaper they will be to produce. 

· Mr. Pace noted that while he wasn’t supportive of the current plan proposal, the approach could be okay if there is clarification given to what information will be included in the plans, how quality assurance/audits will be carried out to ensure plans are implemented, and how post-plan audits are carried out by unbiased regulators or certified third parties reporting to the Regional Water Board. He also asked for success stories on when the plan concept/BMP implementation worked to improve water quality. Mr. Leland agreed to send the link to the Big Springs Ranch project to Mr. Pace as an example (see Action Item #3). 

· Ms. Vorpagel requested that the August 2012 monitoring webinar materials be sent to her (see Action Item #4). 

· For landowners/operators within the Program, Mr. Fowle supported the idea of a privately held plan with a water quality checklist sent in to the Regional Water Board for verification, coupled with random site inspections from staff. He was opposed to the idea of a publicly circulated plan. David Kuszmar noted that this approach is very similar to the state general construction stormwater permit. Ms. Olson added that the Program must include a sufficient feedback mechanism so that the Regional Water Board, dischargers, and the public can verify that the Programmatic goals are being met. Water Code Section 13269 contains additional requirements; this information will be posted to the Advisory Group website for reference (see Action Item #5). 

· Crystal Bowman requested that once developed, these checklists be available for Advisory Group review and comment. 

· Ryan Walker asked if everyone within the Scope of the Program will need a plan, or only develop one when asked. Ms. Olson responded that everyone will need a plan (whether developed individually, as a group, or through a third party) except for those owners/operators under the Scott and Shasta TMDL waivers. 

· A member of the public stressed that plans must be able to be developed by landowners individually as needed. Once compliance is determined through periodic review of plans, monitoring requirements should be reduced. 

· A member of the public suggested that the Regional Water Board prepare a menu of available BMPs for inclusion in plans to provide landowners with a reasonable range of options to manage discharges. 

Next Steps and Adjourn

Mr. Zabinsky reviewed next steps. Staff will send a Word version of the Program draft waiver language and draft plan document to Advisory Group member for comments (see Action Item #6). Meeting participants will provide comments to Mr. Zabinsky by November 7th (see Action Item #7). 

Adjourn

2

