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) 
) 

PETITION FOR REVIEW OF ACTION BY
CALIFORNIA REGIONAL WATER 
QUALITY CONTROL BOARD, SAN 
DIEGO REGION; REQUEST FOR STAY; 
REQUEST FOR EVIDENTIARY 
HEARING IN THE ALTERNATIVE; 
PRELIMINARY POINTS AND 
AUTHORITIES IN SUPPORT OF 
PETITION FOR REVIEW; AND 
DECLARATION OF SAUL GRACIAN IN 
SUPPORT OF REQUEST FOR STAY 

In accordance with California Water Code Section 13320, Petitioner Ecology Auto Parts, 

Inc., (“Ecology”) submits this appeal seeking a reversal, stay and/or remand for evidentiary hearing 

regarding a portion of the California Regional Water Quality Control Board - San Diego Region’s 

(“Regional Board”) Cleanup and Abatement Order No. R9-2013-0122 (“CAO”), issued as an 

amended CAO on July 14, 2017 (“Amended CAO”), as further described herein. The Amended 

CAO was issued pursuant to an Addendum No. 1 to the CAO (“Addendum 1 to the CAO”), and 

resulted in Ecology being named as a Responsible Party under Water Code Section 13304 (“Section 

13304”) under the Amended CAO.  This request for reversal, stay, and/or remand for evidentiary 

hearing will hereinafter be referred to as “Petition for Review”.   

This Petition for Review involves property located at 39801 Reed Valley Road in Aguanga, 



 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

 26 

 27 

 28  

 
 -2-  
 
 Ecology Petition for Review of Amended CAO  

 
 

California (“the Property”).  Green trimmings were transported to and placed on the Property by 

Ecology and others, and the Regional Board alleges that the green trimmings have caused violations 

of Section 13304.   

A summary of the basis for Ecology’s Petition for Review and a preliminary statement of 

points and authorities are set forth in this Petition for Review in Section 7 in accordance with Title 

23, California Code of Regulations (“C.C.R.”) section 2050(a). Ecology reserves the right to file 

supplemental points and authorities in support of the Petition for Review once the administrative 

record becomes available. Ecology also reserves the right to submit additional arguments and 

evidence responsive to the Regional Board’s or other interested parties’ responses to Ecology’s 

Petition for Review, to be filed in accordance with 23 C.C.R. § 2050.5. 

1. NAME, ADDRESS, TELEPHONE NUMBER, AND EMAIL ADDRESS OF THE 

PETITIONER 
 
Ecology Auto Parts, Inc. 
Richard Mandel  
14150 Vine Place 
Cerritos, CA 90703-2416 
Email: richie@ecoparts.com 

All materials and documents generated in connection with this Petition for Review should 

also be provided to the counsel of record for Ecology Auto Parts, Inc.at the following addresses: 
 
James Macdonald 
Thomas Bois, II  
Bois & Macdonald 
Irvine, CA 92602 
Telephone: (946) 660-0011 
Email: JMacdonald@boismac.com 
 
and, 
 
John T. Griffin  
Hall Huguenin 
1851 E. First Street, 10th Floor, Santa Ana CA 92705-4052  
Telephone: (714) 918-7000  
Email:  jgriffin@hhlawyers.com   
 

2. THE SPECIFIC ACTION OF THE REGIONAL BOARD WHICH THE STATE 

WATER BOARD IS REQUESTED TO REVIEW: 
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Ecology seeks review and reversal of the Regional Board’s Amended CAO wherein 

Ecology was named as a Responsible Party under Section 13304. 

3. DATE OF THE REGIONALWATER BOARD ACTION 

 The CAO was amended to name Ecology as a Responsible Party and the Amended CAO 

was issued on July 14, 2017.  

4. STATEMENT OF REASONS WHY THE REGIONAL WATER BOARD'S ACTION 

WAS INAPPROPRIATE OR IMPROPER 

The Regional Board's issuance of the Amended CAO naming Ecology as a Responsible 

Party was inappropriate and improper as follows: 

A. In naming Ecology as a Responsible Party in the Amended CAO, the Regional 

Board committed significant errors of law in concluding that liability as a transporter under Section 

13304 is similar to, or broader than, liability of a transporter under CERCLA. See Section 7.IV.A. 

B. In naming Ecology as a Responsible Party in the Amended CAO, the Regional 

Board committed significant errors of law in failing to correctly apply California nuisance law to 

determine whether Ecology is liable as a transporter of materials to the Property under Section 

13304. See Section 7.IV.B. 

C. The Amended CAO's findings and conclusions that Ecology is a discharger and 

Responsible Party which may be held responsible for clean -up and abatement of the Property is not 

supported by substantial evidence. See Sections 7.II.A.-D. and 7.V. 

D. The Regional Board improperly relied upon inadmissible evidence in reaching its 

conclusion that substantial evidence supports Ecology status as a Responsible Party.  See Sections 

7.II.E. and 7.V.B. 

E. The Regional Board failed to conduct a formal hearing where cross-examination of 

witnesses to allow Ecology to adequately dispute being named as a Responsible Party in the 

amended CAO.  This denied Ecology due process of law. See Section 7.VI. 

 

5. THE MANNER IN WHICH THE PETITIONER IS AGGRIEVED: 

 Ecology has been aggrieved in that the Regional Board engaged in errors of law, failed to 
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obtain substantial evidence to support its decisions, and denied Ecology due process to properly 

challenge the Regional Board’s decision to name Ecology as a Responsible Party.  As a result, the 

Regional Board’s actions, if not reversed, will unnecessarily and unfairly force Ecology to incur 

substantial costs for remediation that should instead be borne by parties that in fact engaged in 

negligent or unreasonable intentional actions in causing the nuisance claimed by the Regional 

Board.  

6. THE SPECIFIC ACTION BY THE STATE OR REGIONAL BOARD WHICH 

PETITIONER REQUESTS 

 Ecology requests that the State Board grant this Petition for Review and thereafter vacate 

the portion of Amended CAO which names Ecology as a Responsible Party for the reasons set 

forth in this Petition for Review. Ecology also requests that the State Board immediately stay 

enforcement of Amended CAO until the State Board has had an opportunity to consider and act 

upon this petition. Finally Ecology requests a full evidentiary hearing at which Ecology be allowed 

to present all necessary evidence to dispute the Regional Board’s decision to name it as a 

Responsible Party.  

7. STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL 

ISSUES RAISED IN THE PETITION 

I. Summary of Documents in Record Involving Facts and Law in Dispute 

 On June 3, 2013 the Regional Board issued a Notice of Violation (“NOV”) to the Property 

owners James V. Pike (“Pike”) and Prairie Avenue Gospel Center, Inc. (“PAGC”) for alleged 

violations of California Water Code Sections 13260 and 13264 et seq. See Attachment 1.  On 

September 5, 2013 the Regional Board issued Cleanup and Abatement Order No. R9-2013-0122 

naming Pike and PAGC as Responsible Parties under Section 13304 and directing them to 

remediate waste discharges to the waters of the state.  See Attachment 2.  More than four years 

later the Regional Board began engaging in discussions with Burrtec Waste Industries, Inc. 

(“Burrtec”) (a similarly situated transporter, with some significant factual differences as discussed 

below) about potentially naming it as a Responsible Party. On January 16, 2017 counsel for 

Burrtec issued correspondence objecting to the naming of Burrtec as a Responsible Party (“January 
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16, 2017 Burrtec Correspondence”).  This correspondence included case law demonstrating that 

under California nuisance law, and correspondingly under Section 13304, Burrtec as a transporter 

of green trimmings could not be named as a Responsible Party. See Attachment 3 (without 

exhibits to attachment). 

 On March 10, 2017 the Regional Board issued correspondence responding to the objections 

by Burrtec raised in its January 16, 2017 Correspondence (“March 10, 2017 Regional Board 

Memo”).  See Attachment 4. On March 24, 2017 Burrtec’s counsel issued further correspondence 

again providing case law demonstrating that under California nuisance law, and correspondingly 

under Section 13304, Burrtec as a transporter could not be named as a Responsible Party. See 

Attachment 5 (without exhibits to attachment). On April 27, 2017 the Regional Board issued a 

memorandum and Tentative Addendum No. 1 to the CAO providing its first formal notice that it 

was tentatively proposing to name Ecology as a Responsible Party (“April 27, 2017 Regional 

Board Memo”). See Attachment 6.   On May 2, 2017 the Regional Board issued a memorandum 

justifying is position concerning naming Ecology as a Responsible Party (“May 2, 2017 Regional 

Board Memo”).  See Attachment 7.  On May 26, 2017 Ecology timely sent objections to the 

April 27, 2017 Regional Board Memo (“May 26 Ecology Response”).   See Attachment 8. On 

June 9, 2017 the Regional Board issued a response to the May 26, 2017 Ecology Response 

(“June 9 Regional Board Memo”). See Attachment 9.  On July 14, 2017 the Regional Board 

issued its Amended CAO naming Ecology as a Responsible Party.  See Attachment 10. The 

Regional Board also issued the final Addendum No. 1 on July 14, 2017.  See Attachment 11.  

Relevant misstatements of facts and law by the Regional Board contained in these documents and 

otherwise in the record are described below.  

II. Summary of Facts 

  A. Ecology's Role 

 Part of Ecology’s business includes transportation of green trimmings to various sites using 

80,000 pound vehicles. Ecology entered into contractual relationships with several different 

companies, including Burrtec, for the transportation of green trimmings to certain locations. 

Ecology also has a working relationship with Organic Ag, Inc. (“Organic Ag”) to transport green 
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trimmings to Organic Ag's customers. Ecology does not, however, have a contractual relationship 

with Organic Ag. Pursuant to its contractual relationship with Burrtec and its business relationship 

with Organic Ag, Ecology transported deliveries of green trimmings to the Property. Ecology's 

role therefore is strictly limited to that of a transporter of the green trimmings.1  

  B. Organic Ag's and Pike’s Role  

 In 2011, Organic Ag and Pike executed two Letters of Understanding (“LOU”) regarding 

the delivery and spreading of green trimmings on the Property. The LOU provides in pertinent part 

as follows: 

 “This agreement is entered into between Organic Ag, Inc. and James Pike. This 

agreement is to deliver and spread green trimmings on approximately 90 acres of 

land on the property owned by James Pike. Organic Ag will coordinate the 

delivery of the green trimmings and spreading in a timely manner. There will be no 

charge for the spreading of the green trimmings. Organic Ag, Inc. agrees to 

monitor the cleanliness of the green trimmings and remove any excess trash as 

necessary.” (Emphasis added).2  

 Ecology was neither a party to nor a beneficiary of the LOU. No agreement existed 

between Pike and Ecology for the delivery of green trimmings to the Property. There was no direct 

communication between Pike and Ecology regarding the placement or spreading of green 

trimmings on the Property.3  

 Pike has filed a lawsuit against Organic Ag and others, including Ecology, asserting claims 

for damages arising out of the green trimmings that were delivered to and spread on the Property. 

The operative pleadings in the Pike Lawsuit is the Second Amended Complaint (the “Complaint”), 

which was filed on January 8, 2016. 4 Pike alleges and confirms in the Complaint that his only 

contract was with Organic Ag, and that it was Organic Ag's obligation to spread the green 

                     
1 See Attachment 8, Exhibit 1, relevant portions of the transcript of the Deposition of Saul Gracian, person most 
knowledgeable on behalf of Ecology, taken on March 22, 2017.  
2 See Attachment 8, Exhibit 2, LOU.  
3 See Attachment 8, Exhibit 2, LOU; Exhibit 5, relevant portions of the transcript of the Deposition of Peter 
Holladay of Organic Ag, taken on March 20, 2017; Exhibit 2, relevant portions of the transcript of the Deposition of 
Saul Gracian.  
4 See Attachment 8, Exhibit 3, Second Amended Complaint filed in Pike, et al. v. Organic Ag., Inc. et al., Riverside 
County Superior Court, Case No. MCC1401513 (the “Pike Lawsuit”)  
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trimmings on the Property.5 Pike's breach of contract allegations are solely against Organic Ag.6  

Pike never alleges any contractual relationship with Ecology, any spreading activities conducted 

by Ecology, any communications between himself and Ecology, or any authorizations for Ecology 

to perform any spreading activities at or on the Property.7 

  C. Organic Ag Spread Materials on the Property after Delivery by Ecology  

 The Regional Board has contended that Ecology spread the materials it placed onto the 

Property into the “waters of the state”.8 However, the evidence, as described above, has confirmed 

that it was Organic Ag, and only Organic Ag, that “spread” the green trimmings. Ecology's role 

began and ended with transporting the green trimmings to the Property. When an Ecology truck 

arrived at the Property, a representative of Organic Ag would direct the driver to the location on 

the Property where the green trimmings would be unloaded. Ecology exercised no discretion as to 

where it delivered and unloaded the green trimmings (except for safety concerns).9 Upon 

unloading the material, Ecology's role ended and the driver would leave the Property. Organic Ag 

was required to sort through any of the delivered materials to separate out any potential municipal 

waste that may be included in the materials, and Organic Ag would then spread the trimmings.10 

Pike in fact testified in deposition that it was Organic Ag that spread the green trimmings directly 

into the tributaries on the Property.11  
  

                     
5 See Attachment 8, Exhibit 3, Complaint. ¶¶ 11, 14. 
6 See Attachment 8, Exhibit 3, Complaint. ¶¶ 34-47. 
7 See Attachment 8, Exhibit 2, LOU; Exhibit 3, Complaint. 
8 See Attachment 5, April 27, 2017 Regional Board Memo, Page 2. 
9 See Attachment 8,Exhibit 5, relevant portions of the transcript of the Deposition of Peter Holladay; Exhibit 2, 
relevant portions of the transcript of the Deposition of Saul Gracian.  
10 See Attachment 8, Exhibit 2, LOU. 
11 See Attachment 8, Exhibit 6, relevant portions of the transcript of the James Pike, taken on March 15, 2017 “Then 
there are three – one, two – three other tributaries that would run down for when it rains.  It goes into that main stream.  
Organic Ag filled those up with the mulch…” 
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  D. Ecology Did Not Deposit Transported Materials Directly into the Waters of 

   the State 

 In response to the Regional Board’s April 27 Memo, on May 26, 2017 Ecology submitted a 

declaration from Saul Gracian.  Mr. Gracian had been employed as a manager of Ecology’s green 

cuttings transportation operations for eighteen (18) years. Mr. Gracian stated in his declaration that 

Ecology trucks did not and could not have unloaded any green trimmings into or near the Wilson 

Creek tributaries. Because of the enormous weight of these vehicles (80,000 pounds), drivers for 

Ecology were instead directed to refrain from driving their trucks in or near the tributaries, and in 

fact did not do so. This then avoided the significant risk that trucks would get stuck or tip over if 

they were to drive near the tributaries.  Instead, Ecology trucks drove only on paved surfaces or flat, 

solid ground. The trucks would unload the green trimmings on these hard and flat surfaces, and 

would then leave the Property. As a result, the unloading of green trimmings did not occur within 

200 feet of the tributaries. Based on this evidence, Ecology presented evidence that it did not 

deposit any green trimmings into the “waters of the state.”12 

  Based on the foregoing, the evidence reflects the following: (1) Ecology did not unload 

any green trimmings into or within 200 feet of any tributaries on the Property; and (2) Organic Ag 

spread the green trimmings unloaded by Ecology. Therefore there is simply no credible evidence, 

or evidence of “ponderable legal significance”, that Ecology placed any green trimmings directly 

into the “waters of the state,” or that Ecology placed or spread green trimmings where they would 

necessarily be discharged into the waters of the state. 

  E. Regional Board’s Improper “Evidence” Purporting to Demonstrate  

   Ecology Directly Placed Material into Waters of the State 

 In response to the evidence submitted in the May 26, 2017 Ecology Response, the Regional 

Board issued the June 9, 2017 Regional Board Memo.  In that memo James Smith of the 

Enforcement Team stated the following:   

Ecology claims that it did not discharge material within 200 feet of the unnamed 

tributary to Wilson Creek (Declaration of Gracian). Additionally, Gracian states 

                     
12 See Attachment 8, Exhibit 4, Declaration of Saul Gracian,  
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that it was physically impossible to dump waste into the tributary due to loose dirt 

and steep slopes in the vicinity of the tributary which would have resulted in 

trucks tipping over or getting stuck. Based upon San Diego Water Board staff 

observations during site visits, we disagree. Although the site has a slope to it, it is 

anything but steep and is considered to be fairly flat. Additionally, during the dry 

season most people would not realize if they were standing in the tributary or not. 

The entire site is only 1,200 feet wide (North to South) with the tributary splitting 

the width in half in the eastern portion. Therefore it is highly likely that the waste 

deposits could have been made directly into the tributary, within 200 feet of it, or 

where it probably could enter into the tributary, "waters of the state."13  

 The above statement amounts to improper lay witness speculation and/or are improper 

expert testimony.  See Section 7.V.B.14 As a result, Ecology will demonstrate below that when the 

admissible and properly considered facts are considered and applied to the correct standard of law, 

those facts simply do not amount to the “substantial evidence” needed to justify the Regional 

Board’s decision to impose Responsible Party status on Ecology under Section 13304.  See Section 

7.V.C.  

III. Grounds for Petition 

 Any interested person may petition the State Water Board for reconsideration of a decision 

or order on any of the following grounds: 

a. [i]rregularity in the proceedings, or any ruling, or abuse of discretion, by which the 

person was prevented from having a fair hearing; 

b. [t]he decision or order is not supported by substantial evidence; 

c. [t]here is relevant evidence which, in the exercise of reasonable diligence, could not have 

been produced; 

d. [e]rror in law. (Cal. Code Regs., tit. 23, § 768.) 

 Ecology’s Petition for Review is based upon the first three grounds allowed under 

                     
13 See Attachment 9, June 9 Regional Board Memo.  
14 The Regional Board’s consideration of this evidence also improperly denied Ecology its due process rights, as 
shown below.  See Section 7.VI.   
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California Code. 

IV. RWQCB Staff Applied an Error in Law in Naming Ecology as a Responsible 

Party  

A. RWQCB Improperly Applied CERCLA standards of Liability to a Section 

13304 Claim 

 In responding to the May 26, 2017 Ecology Response, and Ecology’s objections contained 

within it, in its June 9, 2017 Memo the Regional Board’s James Smith, Assistant Executive 

Officer/Head of the Prosecution Team stated the following,   

“On page 6 of the May 26, 2017, submission, counsel for Ecology states, “Ecology 

transported green trimmings [waste] to a property and unloaded them …” This 

would give rise to arranger CERCLA1 liability, and Water Code section 13304 is 

undoubtedly broader than federal environmental authority. 

 This statement is an error in law in that it fundamentally misunderstands and 

misrepresents the scope of liability under Section 13304 compared to CERCLA. It is true that in 

some respects that Section 13304 liability is broader than CERCLA liability.  However relating to 

the legal issue that is under review as part of this Petition for Review, which is whether Ecology 

as a transporter of green trimmings can be properly named as a responsible party under Section 

13304, the legal contention that liability is as broad, or broader than liability under CERCLA, is 

simply an error of law.  That is because strict liability applies to transporters under CERCLA, but 

not under Section 13304.  Therefore a transporter can be found liable under CERCLA without 

fault; i.e, the mere fact of transporting substances that fall under the umbrella of CERCLA 

liability is enough to cause responsible party status under CERCLA. 15  “Plainly, while a 

CERCLA liable party may be at fault for the release, CERCLA liability can be imposed upon 

blameless parties.” United States v. Stringfellow, 1993 U.S. Dist. LEXIS 19113, Page 34 (C.D. 

Cal. 1993)” 16  

                     
15 In the initial NOV issued on June 3, 2013 the Regional Board did not include CERCLA in the category of “Other 
Potential Enforcement Options”.  See Attachment A.  Nor has the Regional Board ever provided any chemical 
forensic evidence demonstrated that Ecology transported any hazardous substances covered under CERCLA to the 
Property, thereby exposing it to any potential CERCLA liability as a transporter.  
16 Causation standards are applied more narrowly under nuisance law, and in turn § 13304, compared to under 
CERCLA law.  See Orange County Water Dist. V. Alcoa Global Fasteners, Inc. 12 Cal. App. 5th 252, 309 (2017).  
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 In contrast, under Section 13304, as was previously explained in Ecology’s May 26, 2017 

Response (and in prior correspondences issued by Burrtec), traditional tort concepts of nuisance 

under California law must be applied.  See City of Modesto Redevelopment Agency v. Superior 

Ct. (2004) 119 Cal.App.4th 28, 38 (“Having concluded that the statute [Section 13304] must be 

construed ‘in light of common law principles bearing upon the same subject’ — here the subject 

of public nuisance—we turn next to identify those principles.” (Citation omitted)). This is because 

Section 13304, unlike the CERCLA statute, has a causation requirement (only a party that has 

“caused or permitted, causes or permits, or threatens to cause or permit any waste to be 

discharged or deposited” can be held to be a Responsible Party under a Section 13304 claim). See 

Section 13304(a) and City of Modesto Redevelopment Agency v. Superior Ct. (2004) 119 

Cal.App.4th 28, 37. 

  Under nuisance standards of law that must be applied to a Section 13304 claim, a 

transporter’s conduct, and for that matter any party’s conduct, cannot be said to ‘create’ a 

nuisance unless it more actively or knowingly generates or permits the specific nuisance 

condition. Redevelopment Agency of the City of Stockton v. BNSF Railroad Co., 643 F.3d 668, 

674 (9th Cir. 2011).  In other words, a transporter cannot be held liable for blameless conduct 

under a Section 13304 claim, as it can under a CERCLA claim.   

 The fact that the Regional Board’s error of law was prejudicial to Ecology is demonstrated 

in the following passage from the April 27, 2017 Regional Board Memo (which  discusses the 

Regional Board’s supposed grounds for naming Burrtec, also a transporter of green trimmings, as 

a Responsible Party).  

“Burrtec argues that it lacks the requisite control for liability, and that the mere 

‘unloading of green trimmings at the Property by Burrtec did not create or 

threaten to create a condition of pollution or nuisance.’ The argument in Burrtec's 

March 24, 2017, submissions focuses on the lack of “affirmative” conduct, rather 

                                                              
“CERCLA's departure from traditional tort principles can be found in the omission of the defendant from its causation 
requirement, which as we have discussed focuses on whether a release caused plaintiff's response costs, rather than 
whether a defendant caused plaintiff's response costs.”  Furthermore a transporter is specifically named as one of the 
four types of persons or entities that can be found to be a responsible party under CERCLA.  However Section 13304 
does not have a similar provision naming a “transporter” as one of the types of parties specifically liable under Section 
13304.   
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than arguing that it was a mere supplier. In other words, Burrtec has admitted that 

it placed the waste materials on the property at issue. Burrtec did not merely 

supply the waste materials to a distributor. Burrtec physically transported the 

waste to and placed it on the Pike property, and in some instances directly into 

‘waters of the state,’ or probably could have, given rain and wind.” 

 This passage therefore demonstrates that the Regional Board found that under Section 

13304, the mere transportation of green trimmings (which it refers to as waste) to the Property 

was sufficient to impose liability.  However, that is not the standard of law applicable to a Section 

13304 claim.  Therefore, as more fully explained below, the Regional Board has engaged in an 

error of law in concluding that if Ecology as a transporter has liability under CERCLA, it would 

also necessarily have liability under Section 13304. 

B. Proper Standard of Law Applicable to a Section 13304 Claim.   

 Section 13304(a) provides in pertinent part as follows:  

A person who has discharged or discharges waste into the waters of this state in 

violation of any waste discharge requirement or other order or prohibition issued 

by a regional board or the state board, or who has caused or permitted, causes or 

permits, or threatens to cause or permit any waste to be discharged or deposited 

where it is, or probably will be, discharged into  the waters of the state and creates, 

or threatens to create, a condition of pollution or nuisance, shall, upon order of the 

regional board, clean up the waste or abate the effects of the waste, or, in the case 

of threatened pollution or nuisance, take other necessary remedial action, 

including, but not limited to, overseeing cleanup and abatement efforts. 

 First, we note that the standards of proof that apply to determining liability under Section 

13304 are the same standards of proof applied to nuisance law.  Redevelopment Agency of the City 

of Stockton v. BNSF Railroad Co., 643 F.3d 668, 674 (9th Cir. 2011).  Under those standards, the 

State Board has already determined under Section 13304 that hazardous substance manufacturers 

and distributors are not Responsible Parties (absent some other act that gives rise to liability). See 

In the Matter of the Petition of Exxon Company, U.S.A., et al. (1985), Cal.St.Wat.Res.Bd. 1985 WL 
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20026.  

 In In re Exxon, the Regional Board adopted a Cleanup and Abatement Order naming the gas 

station property owners, Exxon, and even of more pertinence, the gasoline distributor, Phelps, as 

Responsible Parties for benzene contamination that had resulted from leaking underground storage 

tanks.  The State Board however disagreed, and found instead there was no substantial evidence 

showing liability for either Exxon or the gasoline supplier Phelps under Section 13304. Id. at 6. 

 Accordingly, the State Board ordered both Exxon and the distributor Phelps removed from 

the Cleanup and Abatement Order, and held that only the property owners who actually had control 

over the use of the gasoline could be responsible for discharges from the leaking gasoline tanks. Id. 

A California Court of Appeal later noted that In re Exxon “does suggest that a party who merely 

supplies a hazardous substance is not responsible under Water Code Sec. 13304.” City of Modesto 

Redevelopment Agency v. Superior Ct. (2004) 119 Cal.App.4th 28, 41 (emphasis added).   

 The City of Modesto court noted that “[w]hile liability for nuisance is broad, however, it is 

not unlimited.” Id. at 39. It then held liability stops well short of applying to “mere but-for 

causation.”  Under this standard applied to nuisance law, and therefore under Section 13304, 

liability simply does not extend to those “who merely placed [products] in the stream of commerce 

without warning adequately of the dangers of improper disposal.” City of Modesto, 119 Cal.App.4th 

at 43. The City of Modesto California Appellate Court, in holding dry cleaning solvent 

manufacturers and distributors were not accountable for a dry cleaners’ discharge of those solvents 

into public sewer systems, found that only those who “took affirmative steps directed toward the 

improper discharge of solvent wastes . . . may be liable under [Section 13304].” Id.  

 This legal concept was recently applied in City of Merced Redevelopment Agency v. Exxon 

Mobil Corp., 2015 U.S. Dist. LEXIS 13549, Page 68 (E.D. Cal. 2015).  In City of Merced, just as 

was the case in In re Exxon, the Plaintiff attempted to hold Exxon and Chevron, as manufacturers, 

suppliers and distributors of gasoline, liable under a Section 13304 claim for delivering gasoline to 

leaking tanks (this time due to the presence of a chemical referred to as MTBE in the delivered 

gasoline).  A similar claim was first made by the plaintiff in California Superior court, under a 

nuisance cause of action, and was soundly rejected by that court (“the court held that the City's 
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nuisance claim failed. Accordingly, the court granted the defendants summary judgment on their 

nuisance claim.” City of Merced at p. 11.  The City of Merced Eastern District Court essentially 

held the same, this time under a Section 13304 claim, ruling Exxon and Chevron “are not liable for 

creating or assisting in the creation of a nuisance at the R Street stations. As such, they are not 

responsible parties under § 13304(a).”  This despite the fact that not only did Exxon and Chevron 

manufacturer the gasoline at issue, but they also delivered the gasoline to the properties at issue and 

placed it into leaking underground storage tanks.  

 In responding to Ecology’s objections to being named as a Responsible Party, the Regional 

Board appeared to be distinguishing the case law described above by making the arguments it 

previously raised to Burrtec’s objections to being named as a Responsible Party. See May 2, 2017 

Regional Board Memo ("As such, there is evidence documenting Ecology's participation in a role 

similar to that of Burrtec. Therefore, Ecology's legal arguments would likely be substantially 

similar to those of Burrtec. Namely, that it is not a "discharger" because it delivered and deposited 

green waste onto the Pike property and that it did not spread any green waste.”) 

 The below passages from the April 27, 2017 Regional Board Memo appear to encompass 

the Regional Board’s arguments in that regard:  

 

“Burrtec did not merely supply the waste materials to a distributor, Burrtec 

physically transported the waste to and placed it on the Pike property” and,  

 

“City of Modesto is distinguishable because Burrtec is more than a mere supplier. 

In re County of San Diego is not to the contrary: it confirms that Water Code 

section 13304 is broader than sections 13260 and 13263, and applies to discharges 

that are uncontrolled, intentional, or negligent. Id., at *3. Burrtec may not have 

expected liability to arise from its actions, but placing waste material that 

contained excessive trash, including glass, plastics, metals, and construction debris 

can subject it to liability under Water Code section 13304.17 See April 27, 2017 

                     
17 Ecology presumes that the rationale the Regional Board applied to conclude that Burrtec was a Responsible Party as 
a transporter is being applied equally by the Regional Board to support Ecology’s Responsible Party status.  
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Regional Board Memo, Page 5.18 

 The Regional Board’s arguments do not in fact distinguish those cases, or any other case 

cited by Ecology and/or Burrtec (at least in any meaningful way).  In fact, those cases only bolster 

Ecology’s claim that it cannot be named as a Responsible Party.  This is because the cases cited 

above involved defendants that not just supplied materials, but also physically transported products 

that contained hazardous substances and placed the products at the sites in question.  Whether the 

term used is “supplier” versus “distributor” versus “transporter” is meaningless for the purpose of 

determining liability under Section 13304.  Therefore the Regional Board’s fixation on the term 

“supplier” versus “transporter", used in an attempt to distinguish the cases above, must be rejected 

by the State Board.  See In re Exxon (both Exxon, the manufacturer, and C. P. Phelps, the 

distributor of gasoline  that physically transported and placed the gasoline into leaking 

underground storage tanks, found to have no liability under § 13304); City of Modesto (defendants 

that both manufactured and supplied solvents, and therefore presumably transported and placed 

those solvents at contaminated dry cleaning sites, all found to have no liability under § 133040); 

City of San Diego v. U.S. Gypsum Co. (1994) Cal. App. 4th 575 (a distributor of thermal system 

insulation, and two parties that both manufactured and supplied decorative ceiling compounds, all 

found to have no liability under nuisance law); and City of Merced (Chevron and Exxon, as 

manufacturers, suppliers and distributors, both found to have no liability under California nuisance 

law in a California Superior Court, and under California nuisance law and Section 13304 in a 

California Federal District Court).  As a result, the consistent theme throughout these cases is not 

whether a party is labelled a “supplier” versus “transporter” versus “distributor”, but instead 

whether the party actually engaged in some negligent or intentionally unreasonable acts separate 

                     
18 Ecology further notes that the fact that municipal waste may or may not have been included in materials delivered 
to the Property by Ecology is not material to whether Ecology has liability under nuisance law.  This is because 
Ecology has already established that the mere delivery of hazardous materials to a property does not expose the 
transporter to liability under nuisance law. Furthermore it was already contemplated as part of the LOU between Pike 
and Organic Ag that the materials that would be delivered would most likely contain such materials (since the LOU 
specifically stated “Organic Ag, Inc. agrees to monitor the cleanliness of the green trimmings and remove any excess 
trash as necessary.”)  Therefore the fact that some municipal waste potentially remains at the Property in material 
spread by Organic Ag throughout the Property simply provides evidence that Organic Ag or Pike engaged in negligent 
or unreasonable actions by failing to separate it out before spreading it.  However this fact does not provide substantial 
evidence that Ecology engaged in any negligent or intentional unreasonable acts that would support liability under a 
Section 13304 claim.  
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and apart from the mere delivery of materials containing hazardous substances to a contaminated 

site.  Here, Ecology did not do so, as further explained in Section 7.V.III, and therefore cannot be 

named as a Responsible Party.   

 This legal conclusion was in fact specifically confirmed in W. Coast Home Builders, Inc. v. 

Aventis Cropscience, USA Inc., 2009 U.S. Dist. LEXIS 74460, 39 ELR 20200 (N.D. Cal. Aug. 21, 

2009).  In that case an owner of a landfill brought a nuisance claim against “the original 

generators, arrangers and/or transporters of the solid waste and hazardous waste that is present in 

soil and in the groundwater plume underneath the Property.” W. Coast at Page 6 (emphasis added).   

 The generator and transporters, (35 parties in total, referred to in the opinion as “the 

Generator Defendants”), argued the following: 

The Generator defendants argue that the most that plaintiff can show is that the 

Generator defendants sent hazardous substances and waste to the Landfill. The 

Generator defendants argue that it is undisputed that they had no responsibility for 

the operations at the Landfill, and it is the operation of the Landfill that plaintiff 

claims gives rise to the groundwater contamination now existing under portions of 

its property. The Generator defendants argue that plaintiff's discovery responses 

confirm that the only basis for its claims against the Generator defendants is their 

disposal of waste at the landfills. W. Coast at Page 28. 

 In response, just as the Regional Board appears to contend in the case under review, the 

plaintiff landfill owner argued for an incorrect standard of law for its nuisance claim, contending 

“that a defendant may be liable for a nuisance without negligence.”  The W. Coast Court rejected 

this contention, and stated “[w]hile plaintiff is correct that negligence is not a necessary element of 

a nuisance claim, in the absence of negligence there must be some intentional conduct that is 

unreasonable.” W. Coast at Page 28.  The W. Coast Court further held, when applying the facts of 

that case to determine liability under California nuisance law, as follows:  

“Here, the Generator defendants are entitled to summary judgment because their 

conduct -- disposing of their waste at the landfill -- did not create or assist in the 

creation of the nuisance. Plaintiff has not submitted any evidence suggesting that 
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defendants' conduct was unreasonable. It is undisputed that the Generator 

defendants played no part in the operation of the Landfill, and it is undisputed that 

the Generator defendants' only role with respect to the Landfill was having their 

waste taken there for purposes of its disposal. Defendants' conduct is too 

attenuated from the creation of the alleged nuisance.” W. Coast Pages 31-32. 

 Therefore, as can be seen above, the Regional Board engaged in an error in law in finding 

that mere transportation of hazardous substances, without more, is sufficient to impose liability on 

Ecology.  As can be also seen below in Section V, substantial evidence was not presented to show 

that Ecology did anything more than transport the green trimmings to the site.  Therefore this error 

of law was also prejudicial to Ecology.   

V. Substantial Evidence Does Not Support the Naming of Ecology as a 

Responsible Party 

 Pursuant to California Administrative Code, Title 23, Section 737.1(b) a party may petition 

the Board for reconsideration of a decision which is not supported by substantial evidence. As the 

California Appellate court recognized in Bank of America N.T. and S.A. v. State Water Resources 

Control Board, (1974) 42 Cal.App.3d 198, the findings of the Regional Board must be supported 

by substantial evidence. The Bank of America court defined substantial evidence as follows: 

"It has been said that if the word "substantial" means anything at all, it clearly 

implies that such evidence must be of ponderable legal significance. Obviously the 

word cannot be deemed synonymous with "any" evidence. It must be reasonable in 

nature, credible, and of solid value; it must actually be "substantial" proof of the 

essentials which the law requires in a particular case.' “(Bank of America at 213, 

citing Estate of Leed (1952) 112 Cal.App.2d 638, 644). 

 Therefore in naming Ecology as a responsible party, “the State Water Board must 

determine whether there is substantial evidence that [the responsible party] caused or permitted the 

discharge…” In the Matter of the Petition of Sanmina Corporation, (1993) Cal.St.Wat.Res.Bd.  

1993 Cal. ENV LEXIS 21 at Page 4.  Furthermore, “[t]here must be substantial evidence to 

support a finding of responsibility for each party named. This means credible and reasonable 
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evidence which indicates the named party has responsibility."  In the Matter of the Petition of 

Sanmina Corporation, (1993) Cal.St.Wat.Res.Bd.  1993 Cal. ENV LEXIS 21, Page 5.   

A. Ecology Has Affirmatively Presented Evidence Demonstrating Substantial 

Evidence Does Not Support it Being Named a Responsible Party 

i. Substantial Evidence Demonstrates Ecology did not Choose the Location 

Where Materials were Placed, nor Spread those Materials.  

 Ecology has presented substantial evidence that, although it delivered and placed materials 

on the Property, other parties engaged in negligent or intentionally unreasonable acts in spreading 

the materials to allegedly cause damage to the waters of the state.  (See Amended CAO at 1.d and 

1. E. “As it pertains to this CAO, Ecology Auto Parts, Inc. (hereinafter Ecology) trucks delivered 

and placed green waste to various locations on the properties.” and “Burrtec contracted with 

Organic Ag, Inc. (hereinafter Organic Ag) to supply green waste to Organic Ag. Ecology 

contracted with Organic Ag to supply green waste to Organic Ag. Pike contracted with Organic Ag 

for the delivery and spreading of green waste on the properties. Organic Ag spread the green waste 

piles placed by Burrtec and Ecology on the properties.”).  19 

 Ecology has also presented evidence that at no point and time did Ecology ever choose the 

location where the green trimmings would be delivered.  Instead, those locations were chosen by 

Organic Ag.  See Section 7.II. B. and C. Finally it is established by substantial evidence that 

Organic Ag, not Ecology, spread the green trimmings throughout the Property, which in turn 

caused the alleged entry of the green trimmings into the tributaries. See Section 7.II.C. 20 21 

ii. Ecology Has Also Presented Substantial Evidence that it did not Deliver 

Materials Within 200 Feet of any Tributaries 

 As to the exact location where Ecology placed the green trimmings, Ecology submitted a 

                     
19 See Amended CAO, Complaint ¶¶ 11, 14, and Declaration and Deposition of Sal Gracian.  See also Section 7.II.A. 
and B. 
20 See Deposition of Pike, Page 298 and Deposition of Peter Holladay, Page 229. 
21 Ecology further notes that, like the landfill owner that fails to properly manage its waste once it is delivered to the 
landfill, or the gasoline tank owner that fails to properly maintain its gasoline tanks after the gasoline is delivered, or the 
dry cleaner owner that fails to prevent spills from its property after solvents are delivered to its operations, it is Pike’s 
responsibility to properly manage the materials once Ecology delivers the materials to the Property.  Therefore the 
Regional Board’s speculation that materials delivered by Ecology “could have [entered waters of the state], given rain 
and wind rain” simply does not provide substantial evidence of negligent or other unreasonable intentional acts that 
would constitute liability under Section 13304.    
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declaration from Saul Gracian, manager for Ecology, whose responsibilities include overseeing 

Ecology's transportation operations.  In his declaration (and his corresponding deposition 

testimony) Mr. Gracian stated he had been employed by Ecology for approximately 18 years and 

was responsible for overseeing the work performed by Ecology in processing and delivering green 

trimmings to properties during that time.22  Mr. Gracian states in his declaration that the 80,000 

pound Ecology trucks did not and could not have unloaded any green trimmings into or near the 

tributaries at issue. Drivers for Ecology were instead directed not to, and did not drive their trucks 

in or near the tributaries. This was because of the size and weight of the trucks, which caused a 

significant risk that trucks would get stuck or tip over if they were to drive near the tributaries. 

Ecology trucks instead drove only on paved surfaces, or flat, solid ground. As a result, the trucks 

would unload the green trimmings on these hard and flat surfaces, and would then leave the 

Property.23 

 As a result, Mr. Gracian stated unequivocally that the unloading of green trimmings did not 

occur within 200 feet of any of the tributaries.  Based on this evidence, Ecology demonstrated in 

the May 26, 2071 Ecology Response that it did not deposit any green trimmings directly into the 

“waters of the state.” 

B. The Regional Board has Not Presented Substantial Evidence to Support its 

Determination that Ecology is a Responsible Party 

i. The Regional Board’s Responsive Evidence 

 In response to the evidence submitted by Ecology, James Smith of the Regional Board’s 

Enforcement Team stated the following in the June 9, 2017 Regional Board Memo:   

Ecology claims that it did not discharge material within 200 feet of the unnamed 

tributary to Wilson Creek (Declaration of Gracian). Additionally, Gracian states 

that it was physically impossible to dump waste into the tributary due to loose dirt 

and steep slopes in the vicinity of the tributary which would have resulted in 

trucks tipping over or getting stuck. Based upon San Diego Water Board staff 

observations during site visits, we disagree. Although the site has a slope to it, it is 

                     
22 See Declaration at Paragraphs 1 and 2.   Also see Deposition Gracian Transcript at Page 15. 
23 Gracian Declaration Para 4. 
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anything but steep and is considered to be fairly flat. Additionally, during the dry 

season most people would not realize if they were standing in the tributary or not. 

The entire site is only 1,200 feet wide (North to South) with the tributary splitting 

the width in half in the eastern portion. Therefore it is highly likely that the waste 

deposits could have been made directly into the tributary, within 200 feet of it, or 

where it probably could enter into the tributary, "waters of the state."  

ii. The Enforcement Team’s Evidence is Improper Lay Witness Testimony 

 Ecology contends that the facts stated within the above passage are improper opinion 

evidence provided by Mr. Smith (or whomever else provided him with these observations).  Such 

evidence is not “reasonable in nature, credible, and of solid value.” Bank of America at 213. Nor is 

it of “ponderable legal significance”. Id. In fact, this is the type of testimony that would need to be 

provided by someone that is expertly qualified to provide such opinions.  

 Unlike an expert witness, a lay witness may express opinion based only on his or her own 

perception, not information acquired from others. (Evid. Code, § 800, subd. (a); People v. McAlpin 

(1991) 53 Cal.3d 1289, 1306 & fn. 12. That is so because "[u]nlike an expert opinion, a lay 

opinion must involve a subject that is '"of such common knowledge that men of ordinary education 

could reach a conclusion as intelligently as the witness."' [Citation.]" (People v. Fiore (2014) 227 

Cal.App.4th 1362, 1384). Furthermore, “when a lay witness offers an opinion that goes beyond the 

facts the witness personally observed, it is held inadmissible.” People v. McAlpin, at 1308. 

 As it stands now, Ecology has no idea who from the Enforcement Team is responsible for 

the conclusions contained in the memorandum.  Because the observations described in the June 9, 

2017 Regional Board Memo may be based on someone else’s perceptions, on that basis alone the 

statements in the memorandum should be stricken as improper hearsay relied upon by a lay 

witness.  However, even ignoring that basis for striking this testimony, although someone might be 

entitled to state their observations that the Property is “anything but steep”, or that someone could 

be standing in the tributary without knowing it, as a lay witness they are absolutely not entitled to 

draw conclusions from those perceptions.  Therefore they may not speculate and dispute Mr. 

Gracian’s statements that the slope is too steep to drive directly to a tributary, or that Ecology 
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would have risked losing a vehicle by driving directly down the slope to the tributary.  This is 

simply improper lay witness evidence, which does not have “ponderable legal significance”.  

Therefore it cannot constitute “substantial evidence” of liability under Section 13304.   

iii. The Regional Board Witnesses Lack the Prerequisites to Provide 

Expert Testimony  

a. Lack of Expert Qualifications  

 The qualification of a witness to testify as an expert is a matter within the sound discretion 

of the trial court (and therefore within the State Board’s review of this petition). (Hutter v. Hommel 

(1931) 213 Cal. 677, 681.) A person is qualified to testify as an expert if he or she has special 

knowledge, skill, experience, training, or education sufficient to qualify him or her as an expert on 

the subject to which his or her testimony relates. (Evid. Code, § 720, subd. (a); Miller v. Los 

Angeles County Flood Control Dist. (1973) 8 Cal.3d 689, 701.) "The test is whether a witness 

discloses sufficient knowledge of the subject to entitle his opinion to go to the jury." (Hutter, 

supra, 213 Cal. at p. 681.) 

 Mr. Gracian provided his qualifications to provide the opinions contained in his declaration 

– as stated above, 18 years working for Ecology in the specific capacity of supervising trucks that 

delivered green trimmings to similar properties.  However there is nothing whatsoever in the 

record that would indicate that whomever made the initial observations described in the June 9, 

2017 Regional Board Memo would be qualified to rely on those observations to provide expert 

opinions.    

 There is no indication whatsoever that Mr. Smith, or anyone he relied upon for his opinion 

as stated in the June 9, 2017 Memo, has any special knowledge, skill, experience, training or 

education to qualify him to render the opinions stated above. The fact is Ecology is unaware of the 

educational or work experience of anyone even remotely involved with these opinions.  Certainly 

Ecology is not aware whether those individuals ever worked in any area of construction, 

transportation, or the waste industry which would allow them to substitute their opinions for 

someone like Mr. Gracian with 18 years of personal experience in these fields.  Therefore Mr. 

Smith's testimony should be excluded.  



 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

 26 

 27 

 28  

 
 -22-  
 
 Ecology Petition for Review of Amended CAO  

 
 

b. Lack of Foundation 

 Section 801(b) also provides that an expert’s opinion must be “[b]ased on matter . . . that is 

of a type that reasonably may be relied upon by an expert in forming an opinion upon the subject 

to which his testimony relates.”  Cal. Evid. Code § 801(b).  Section 803 further provides that the 

trial court “may, and upon objection shall, exclude testimony in the form of an opinion that is 

based in whole or in significant part on matter that is not a proper basis for such an opinion.”  Cal. 

Evid. Code § 803.  

 The analysis conducted by the California courts in determining whether expert opinion has 

a reliable foundation includes a determination whether the expert engaged in sound reasoning in 

connecting the foundation to the conclusions reached:   

The value of opinion evidence rests not in the conclusion reached but in the 

factors considered and the reasoning employed. . . . Where an expert bases his 

conclusion upon assumptions which are not supported by the record, upon matters 

which are not reasonably relied upon by other experts, or upon factors which are 

speculative, remote or conjectural, then his conclusion has no evidentiary value. . 

. . When a trial court has accepted an expert’s ultimate conclusion without critical 

consideration of his reasoning, and it appears the conclusion was based upon 

improper or unwarranted matters, then the judgment must be reversed for lack of 

substantial evidence.  Pac. Gas & Elec. Co. v. Zuckerman, (1987) 189 Cal. App. 

3d 1113, 1135-36, citing In re Marriage of Hewitson, (1983) 142 Cal. App. 3d 

874, 885-887 (emphasis added). 

 Even if Mr. Smith (or whomever he relied upon) had the necessary expert qualifications, 

that is not enough to render the opinions.  Rather, the expert must demonstrate that the “reasoning 

employed” establishes a non-speculative nexus between the purported foundation for the expert’s 

opinion and the opinion offered. See Johnson v. Sup.Ct. (Rosenthal) (2006) 143 Cal.App.4th 297, 

307 (excluding expert testimony where there is no reasoning or factual basis to support the 

declarant’s conclusion) and In Bay Area Rapid Transit District v. Superior Court, (1996), 46 Cal. 

App. 4th 476 (rejecting the testimony of an expert on commuter trains because it was speculative 
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because “the factors considered and the reasoning employed” was lacking).   

 Mr. Smith has not presented the necessary foundational requirements to allow him, or 

anyone he relied upon, to render the opinion provided by the Regional Board in the June 9, 2017 

Regional Board Memo.  Although Mr. Smith admits in his memorandum that the slope is not flat, 

he does not explain how the actual angle of the slope would preclude Mr. Gracian’s conclusion that 

no deposits could be made within 200 feet of a tributary.  Furthermore Mr. Smith does not even 

address the evidence of the looseness of the deposits near the tributaries, which Mr. Gracian stated 

also would prevent driving the trailers near the tributaries.  There simply is no foundational 

evidence presented to support the Regional Board’s expert opinion evidence.  Therefore it is not of 

“ponderable significance”, and cannot be used to demonstrate substantial evidence.  

C. The Evidence Presented by Ecology, When Compared to the Evidence Presented 

by the Regional Board, at Worst Cancels Each Other, Leaving No Substantial 

Evidence that Ecology Delivered its Materials Into the “Waters of the State” 

 Ecology contends that given Mr. Gracian's clearly superior qualifications to provide 

evidence of whether Ecology delivered its materials within 200 feet of any tributaries that testimony 

should be provided greater weight compared to the Regional Board’s speculative testimony.  

However, even if both sides of the proffered evidence is considered by the State Board, at worst the 

evidence cancels each other out.  In that event, there is no other evidence that has been submitted by 

the Regional Board to support its contention that Ecology delivered waste directly into “waters of 

the state” (or that Ecology engaged in negligent or intentionally unreasonable acts).  There are no 

photographs or witness testimony stating that the green trimmings delivered by Ecology were in 

fact placed within 200 feet of the tributaries.  There is also no attempt to forensically recreate where 

Ecology placed its materials.  Given the evidence on the record, the State Board must conclude that 

the only substantial evidence presented to date is that Ecology delivered materials to the Property, 

but did nothing more.  That simply is not sufficient to find liability under a Section 13304 claim, as 

seen below.  
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D. The Evidence in the Record Does not Meet the Substantial Evidence Standard 

When Applied to the Correct Standard of Law 

 The evidence provided by Ecology, when compared to the evidence (or lack thereof) 

provided by the Regional Board, does not allow the Regional Board to meet the “substantial 

evidence” standard to impose liability under California nuisance law, and in turn under a Section 

13304 claim.  As stated above, it is not enough under nuisance law, and in turn Section 13304, to 

simply demonstrate that Ecology transported the materials at issue to the Property.  In re Exxon, 

City of Modesto, City of San Diego, City of Merced and Aventis all stand for the proposition that 

transporting and depositing materials to a property, even if those materials contained hazardous 

substances, simply is not enough to confer Responsible Party status.  More is required.   

 Instead of acknowledging the applicable law that applies to a Section 13304 claim, the 

Regional Board appears to be relying on the fact that Ecology is a transporter as defined in 

CERCLA, and transporters are liable under CERCLA, and therefore Ecology is liable under Section 

13304. However, as shown above in Section 7. IV., CERCLA and Section 13304 liability are not 

the same.  In this regard Ecology notes that the Regional Board has not cited a single California 

case, whether it be state or federal, or a single State Board decision, which supports that the 

evidence it has provided supports naming Ecology as a Responsible Party under Section 13304.  

Instead, the applicable law, and the specific facts of this case, are analogous to In re Exxon, City of 

Modesto, City of San Diego, City of Merced and Aventis, which are all distributor/transporter cases 

cited by Ecology above.  Under those cases, this State Board, California federal district courts, a 

California superior court, and California appellate courts, all determined there can be no liability for 

Ecology as a mere transporter of green cuttings under Section 13304.  

 Here, substantial evidence simply does not exist that Ecology did anything more than 

transport and deposit the materials.  It is undisputed that Organic Ag, not Ecology, spread the 

materials after they were placed at the Property. 24 Furthermore substantial evidence was presented 

by Ecology, not disputed in a way that is of “ponderable legal significance”, that Ecology did not 

                     
24 As stated above in FN18, any evidence that municipal waste may be present at the Property would provide evidence 
that Pike and/or Organic Ag engaged in negligent or intentional unreasonable acts in failing to remove it from the 
materials delivered by Ecology.  However, that does not provide substantial evidence that Ecology engaged in such 
acts.  
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place waste within 200 feet of a tributary. Even if the Regional Board’s speculations as to where 

Ecology placed the materials are credited by the State Board, at worst these two sets of evidence 

simply cancel each other out.  Since Organic Ag and/or the owner Pike, rather than Ecology, were 

the parties that spread the waste, and thereby caused the damage alleged to have been caused to the 

waters of the state, Ecology’s “conduct is too attenuated from the creation of the alleged nuisance.”  

See Aventis at Page 32.  This leaves the State Board without substantial evidence to conclude that 

Ecology has liability under a Section 13304 claim. Therefore the Regional Board’s determination of 

Ecology’s liability under a Section 13304 claim must be reversed.   

VI. Due Process (Irregularity in Hearings) 

 The State of California (including its agencies) may not deprive any person of life, liberty, 

or property without due process of law.  U.S. Const. Amend. XIV, § 1; U.S. Const. Amend. V, Cal. 

Const., art. I, §7.  The exercise of a quasi-judicial power requires that an agency must satisfy at 

least minimal requirements of procedural due process.  Horn v. County of Ventura (1979) 24 Cal.3d 

605, 612.  Minimum due process requires some form of notice and an opportunity to be heard.  Id.  

This is codified at Section 11425.10(a) (1) of the Government Code which mandates, “The agency 

shall give the person to which the agency action is directed notice and an opportunity to be heard, 

including the opportunity to present and rebut evidence.” 

 “[D]ue process generally requires consideration of (1) the private interest that will be 

affected by the official action, (2) the risk of an erroneous deprivation of such interest through the 

procedures used, and the probable value, if any, of additional or substitute procedural safeguards, 

(3) the dignitary interest in informing individuals of the nature, grounds and consequences of the 

action and in enabling them to present their side of the story before a responsible governmental 

official, and (4) the governmental interest, including the function involved and the fiscal and 

administrative burdens that the additional or substitute procedural requirement would entail.”  

People v. Ramirez (1979) 25 Cal.3d 260, 269 citations omitted). 

 Due process includes a reasonable opportunity to know the claims of the adverse party and 

to present objections.  See Ryan v. California Interscholastic Federation (2001) 94 Cal.App.4th 

1048, 1072.  When an administrative agency conducts a hearing, the party must be “apprised of the 
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evidence against him so that he may have an opportunity to refute, test, and explain it . . . .”  Clark 

v. City of Hermosa Beach (1996) 48 Cal.App.4th 1152, 1171-72.  This right is protected by 

Government Code Section 11513(b) which guarantees the right to cross-examine witnesses on any 

matter relevant to the issues.  Indeed, an agency decision based on information of which the parties 

were not apprised and had no opportunity to controvert amounts to a denial of a hearing.  Clark v. 

City of Hermosa Beach, 48 Cal.App.4th at 1171-72.  Ecology’s due process rights were violated 

because it was not apprised of the evidence to be used against it and given a reasonable opportunity 

to refute, test, or explain such evidence. 

 A review of the evidence demonstrates that the Regional Board appears to have relied 

heavily on inspections of the Property, and opinions rendered by those persons that performed those 

inspections.  Ecology however, as discussed above, has valid concerns about both the competency 

of these inspections, as well as the opinions applied.    

 In particular, the following statements of James Smith of the Enforcement Team as stated 

the following in its June 9, 2017 Regional Board Memo are of concern:   

Ecology claims that it did not discharge material within 200 feet of the unnamed 

tributary to Wilson Creek (Declaration of Gracian). Additionally, Gracian states 

that it was physically impossible to dump waste into the tributary due to loose dirt 

and steep slopes in the vicinity of the tributary which would have resulted in trucks 

tipping over or getting stuck. Based upon San Diego Water Board staff 

observations during site visits, we disagree. Although the site has a slope to it, it is 

anything but steep and is considered to be fairly flat. Additionally, during the dry 

season most people would not realize if they were standing in the tributary or not. 

The entire site is only 1,200 feet wide (North to South) with the tributary splitting 

the width in half in the eastern portion. Therefore it is highly likely that the waste 

deposits could have been made directly into the tributary, within 200 feet of it, or 

where it probably could enter into the tributary, "waters of the state."  

 Due process requires a party to be “apprised of the evidence against him so that he may 

have an opportunity to refute, test, and explain it . . . .”  Clark v. City of Hermosa Beach, 48 
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Cal.App.4th at 1172.  Due process includes “the right to present legal and factual issues in a 

deliberate and orderly manner.”  White v. Board of Medical Quality Assurance, 128 Cal.App.3d at 

705. 

 Without the ability to examine RWQCB staff at a hearing regarding the factual basis for the 

allegations in the CAO, and in particular the evidence cited by the Enforcement Team concerning 

its contention that Ecology placed material directly into the tributaries (as stated above), Ecology 

was denied “a reasonable opportunity to know the claims of the adverse party and to present their 

objections.”  Ryan v. CIF-San Diego Section, 94 Cal.App.4th at 1072.  A party must be “apprised of 

the evidence against him so that he may have an opportunity to refute, test, and explain it . . . .”  

Clark v. City of Hermosa Beach, 48 Cal.App.4th at 1172.   

 As it stands now, Ecology has no idea if Mr. Smith, or someone else from the Enforcement 

Team, is responsible for the observations and/or conclusions described above. Nor does Ecology 

know if these individuals have the proper experience or education which would allow them to 

render what appears to be expert opinions.   Therefore on that basis alone those statements have 

denied Ecology its due process right to know the basis of the claims asserted against it.   

 Furthermore, even if the individuals that are responsible for these opinions had been 

properly identified, Ecology has not been provided any opportunity to directly challenge the basis 

of the claims that the Property is “anything but steep”, or that an Ecology driver “would not realize 

if they were standing in the tributary or not”.  Therefore Ecology has been denied its due process 

rights to challenge those statements.  Furthermore Ecology has not been provided an opportunity to 

question Regional Board individuals as to why they ignored Mr. Gracian’s statement that it was not 

just the steepness of the slope that prevented 80,000 pound trucks from depositing materials in close 

proximity to the tributaries, but also the loose unconsolidated nature of the soil.  Since Ecology had 

no opportunity for a full and fair hearing, Ecology was prevented from having an opportunity to 

refute, test, and explain the allegations and evidence presented by the RWQCB, denying Ecology 

due process.  Therefore if the Amended CAO is not reversed, it nonetheless should be set aside and 

remanded back to the RWQCB for a full and fair hearing. 
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8. A STATEMENT THAT THE PETITION FOR REVIEW HAS BEEN SENT TO 
THE REGIONAL BOARD AND TO THE DISCHARGER, IF NOT THE PETITIONER 
 

A true and correct copy of this Petition for Review was sent on August 14, 2017 to the 
Regional Board at the following address:  

 
Mr. David W. Gibson, Executive Officer 
California Regional Water Quality Control Board 
San Diego Region 
2375 Northside Drive, Suite 100 
San Diego, California 92108-2700 

 This Petition for Review has also been sent by electronic transmission to counsel 

representing other named dischargers at the following email addresses, or by registered certified 

mail, as stated below: 
 
Counsel for Burrtec: 
 
Brent S. Clemmer, Esq. 
Slovak Baron Empey Murphy & Pinkney, LLP 
Clemmer@sbemp.com 
 
Cynthia Pertile Tarle, Esq. 
Tarle Law, P.C. 
cptarle@tarlelaw.com 
 
Suzanne Varco 
Varco & Rosenblam 
Email: Svarco@envirolawyer.com 
 
Counsel for Pike: 
 
Erick Altona 
Lounsbery, Ferguson, Altona & Peak, LLP 
Email:  era@lfap.com 
 
Counsel for Organic Ag: 
 
Leslie A. McAdam, 
Ferguson, Case, Orr, Paterson, LLP 
Email:  lmcadam@fcoplaw.com 
 
For Prairie Avenue Gospel Center, Inc.: 
 
By Registered Certified Mail Return Receipt Requested 
Attn:  Daniel S. Pike  
5965 Waterfront Place  
Long Beach, California  90808-4839 



 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

 26 

 27 

 28  

 
 -29-  
 
 Ecology Petition for Review of Amended CAO  

 
 

9. A STATEMENT THAT THE SUBSTANTIVE ISSUES OR OBJECTIONS RAISED 

IN THE PETITION FOR REVIEW WERE RAISED BEFORE THE REGIONAL BOARD 

 The substantive issues described within the Petition for Review were raised before the 

Regional Board in the documents described above in Section 7.I. However no hearing has been 

provided by the Regional Board in regards to its decision to name either Burrtec, or Petitioner 

Ecology, as a Responsible Party in this action. 

10. REQUEST FOR STAY 

 Ecology requests that the State Water Board issue a stay of the Regional Board action 

pending the State Water Board’s full review of this matter. A stay is necessary to prevent the 

consequences of the Regional Board’s action from being irreversible, forcing Ecology to 

implement a remedy that it has no responsibility to implement given it is not a Responsible Party.  

 There will be no remedy for the wrongful action of the Regional Board if while awaiting 

review, Ecology must proceed to comply with deadlines for constructing the costly remedy 

proposed for the Site.  

A. There Will Be Substantial Harm To The Petitioner Or To The Public Interest If A 

Stay Is Not Granted. 

 Given that a 270 day period is provided by law for the State Water Board’s review, the 

Regional Board action, if not stayed, forces Ecology to proceed with major expenditures 

(potentially exceeding 1 million dollars) for a remediation plan before the State Water Board’s 

decision on the merits would be issued. See Declaration of Saul Gracian, ¶ 5 concurrently filed 

with the Petition for Review. Therefore without a stay, Ecology may be forced to engage in 

expenditures the State Water Board ultimately determines it is not required to pay for.  If it were to 

do so, there is no guarantee that it would ever be able to recover these funds from the actual 

Responsible Parties.  Forcing Ecology to proceed with treatment without administrative and 

judicial review of the Regional Board action would therefore deprive Ecology of due process of 

law. See Declaration of Saul Gracian, ¶ 6 concurrently filed with the Petition for Review. 
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B. There Will Be No Substantial Harm To Other Interested Persons And To The 

Public Interest If A Stay Is Granted 

 Evidence presented in the record have demonstrated that any materials at issue have 

already been removed from the tributaries. 25 Although there are some immediate steps that may be 

necessary to protect the tributaries, the previously named Responsible Parties are engaging in 

efforts to address those concerns.  As relates to a full remedial effort, the Regional Board has 

already identified other Responsible Parties that are required to implement any necessary remedial 

measures.  Therefore any delay in Ecology’s participation in the construction of the treatment 

system will therefore, not harm other persons or the public interest. See Declaration of Saul 

Gracian, ¶ 7 concurrently filed with the Petition for Review. 

C. The Petition For Review Presents Substantial Questions Of Law And Fact 

Regarding The Disputed Act. 

 Important legal questions are at issue in this Petition for Review as stated above in Section 

4 as follows:  

 In naming Ecology as a Responsible Party in the Amended CAO, the Regional 

Board committed significant errors of law in concluding that liability as a 

transporter under Water Code Section 13304 (“Section 13304”) is similar to, or 

broader than, liability of a transporter under CERCLA.  

 In naming Ecology as a Responsible Party in the Amended CAO, the Regional 

Board committed significant errors of law in failing to correctly apply California 

nuisance law to determine whether Ecology is liable as a transporter of materials to 

the Property under Section 13304.  

 The Amended CAO's findings and conclusions that Ecology is a discharger and 

Responsible Party which may be held responsible for clean -up and abatement of 

the Property is not supported by substantial evidence.  

 The Regional Board improperly relied upon inadmissible evidence in reaching its 

conclusion that substantial evidence supports Ecology status as a Responsible Party.   

                     
25 See Declaration of Martin Hamman, Attachment 8, Exhibit 7, and Deposition Transcript of James Pike.   
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 The Regional Board failed to conduct a formal hearing where cross-examination of 

witnesses to allow Ecology to adequately dispute being named as a Responsible 

Party in the amended CAO.  This denied Ecology due process of law.  See 

Declaration of Saul Gracian, ¶ 8 concurrently filed with the Petition for Review. 

11. PETITIONER’S REQUEST FOR EVIDENTIARY HEARING 

 For the reasons set forth above in Section 7.VI, in the event the State Board does not 

reverse the Regional Board’s decision to name Ecology as a Responsible Party under the Amended 

CAO, Ecology requests that the State Board either conduct a full evidentiary hearing, or remand 

this matter to the Regional Board to conduct a full evidentiary hearing, along with supporting 

evidence, in accordance with Title 23, C.C.R. Section 2052. 

Respectfully submitted, 
 
Dated: August 11, 2017    BOIS & MACDONALD 
 
 
      By: ______________________________________ 
       James C. Macdonald 

Attorney for Appellant Ecology Auto Parts, 
Inc. 
 

 

 

           James Macdonald
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THOMAS J. BOIS, II (Bar No. 110250) 
JAMES C. MACDONALD (Bar No. 175760) 
BOIS & MACDONALD 
2030 Main Street, Suite 660 
Irvine, California  92614 
Telephone: (949) 660-0011;  Facsimile: (949) 660-0022
Email: tbois@boismac.com 
Email: jmacdonald@boismac.com 
       
Attorneys for Appellant Ecology Auto Parts, Inc. 

  
  
 
 
 
 
 
 
In the Matter of Ecology Auto Parts, Inc.’s
Appeal of California Regional Water Quality
Control Board - San Diego Region Amended
Cleanup And Abatement Order No. R9-2013-
0122  
 
 
 
 
_____________________________________ 
 

) 
) 
) 
) 
) 
 
 

DECLARATION OF JAMES C. 
MACDONALD SUBMITTED IN SUPPORT
OF PETITION FOR REVIEW OF ACTION 
BY CALIFORNIA REGIONAL WATER 
QUALITY CONTROL BOARD, SAN 
DIEGO REGION AND REQUEST FOR 
STAY 
 

I James C. Macdonald, hereby declare as follows: 

1. I am a Partner with the law firm of Bois & Macdonald and represent Ecology Auto 

Parts, Inc (“Ecology”) relating to the proceedings by the California Regional Water Quality 

Control Board - San Diego Region (“Regional Board”) regarding Cleanup and Abatement Order 

No. R9-2013-0122 (“CAO”), issued as an amended CAO on July 14, 2017 (“Amended CAO”).   

2. I know the following of my own personal knowledge and if called as a witness, I 

could and would competently testify to the matters discussed herein. I further attest that I have 

personal knowledge of the facts alleged in Ecology’s Petition for Review to obtain a reversal, stay 

and/or remand for evidentiary hearing of the Regional Board’s decision to name Ecology as a 

Responsible Party under the Amended CAO (“Petition for Review”).   It is my understanding that 

each of the attachments attached to this declaration are also part of the administrative record in this 
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matter and are therefore authenticated by means of being part of that record.  

3.  On June 3, 2013 the Regional Board issued a Notice of Violation (“NOV”) to the 

Property owners James V. Pike (“Pike”) and Prairie Avenue Gospel Center, Inc. (“PAGC”) for 

alleged violations of California Water Code Sections 13260 and 13264 et seq. A true and correct 

copy of the NOV is attached hereto as Attachment 1.   

4. On September 5, 2013 the Regional Board issued Cleanup and Abatement Order 

No. R9-2013-0122 (“CAO”) naming Pike and PAGC as Responsible Parties under Section 13304 

and directing them to remediate waste discharges to the waters of the state.  A true and correct 

copy of the CAO is attached hereto as See Attachment 2.   

5. On January 16, 2017 counsel for Burrtec issued correspondence objecting to the 

naming of Burrtec as a Responsible Party (“January 16, 2017 Burrtec Correspondence”).  This 

correspondence included case law demonstrating that under California nuisance law, and 

correspondingly under Section 13304, Burrtec as a transporter of green trimmings could not be 

named as a Responsible Party. A true and correct copy of the January 16, 2017 Burrtec 

Correspondence is attached hereto as Attachment 3 (without exhibits to attachment). 

6. On March 10, 2017 the Regional Board issued correspondence responding to the 

objections by Burrtec raised in its January 16, 2017 Correspondence (“March 10, 2017 Regional 

Board Memo”).  A true and correct copy of the March 10, 2017 Regional Board Memo is attached 

hereto as Attachment 4.  

7. On March 24, 2017 Burrtec’s counsel issued further correspondence again 

providing case law demonstrating that under California nuisance law, and correspondingly under 

Section 13304, Burrtec as a transporter could not be named as a Responsible Party (“March 24, 

2017 Burrtec Correspondence”). A true and correct copy of the March 24, 2017 Burrtec 

Correspondence is attached hereto as Attachment 5 (without exhibits to attachment).  

8. On April 27, 2017 the Regional Board issued a memorandum and Tentative 

Addendum No. 1 to the CAO providing its first formal notice that it was tentatively proposing to 

name Ecology as a Responsible Party (“April 27, 2017 Regional Board Memo”). A true and 

correct copy of the April 27, 2017 Regional Board Memo is attached hereto as Attachment 6.    



 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

 26 

 27 

 28  

 
 -3-  
  Declaration of James C. Macdonald Submitted in Support of Ecology Petition for Review 
 

 
 

9. On May 2, 2017 the Regional Board issued a memorandum justifying is position 

concerning naming Ecology as a Responsible Party (“May 2, 2017 Regional Board Memo”).  A 

true and correct copy of the May 2, 2017 Regional Board Memo is attached hereto as Attachment 

7.   

10. On May 26, 2017 Ecology timely sent objections to the April 27, 2017 Regional 

Board Memo (“May 26, 2017 Ecology Response”).   A true and correct copy of the May 26, 2017 

Ecology Response is attached hereto as Attachment 8.  

11. On June 9, 2017 the Regional Board issued a response to the May 26, 2017 Ecology 

Response (“June 9 Regional Board Memo”). A true and correct copy of the June 9 Regional Board 

Memo is attached hereto as Attachment 9.   

12. On July 14, 2017 the Regional Board issued its Amended CAO naming Ecology as 

a Responsible Party.  A true and correct copy of the Amended CAO is attached hereto as Exhibit 

Attachment 10.  

13. On July 14, 2017 the Regional Board also issued the final Addendum No. 1.  A true 

and correct copy of Addendum No. 1 including strike through portions of the Addendum No. 1 is 

attached hereto as Attachment 11.   

  I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.   

 This Declaration is executed on  August 11, 2017 in Irvine, California. 

 
      ___________________________________ 
      James C. Macdonald, Declarant 

 

           James Macdonald
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