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Pursuant to Water Code section 13320 and California Code of Regulations, title 23,
section 2050, the Foothill/Eastern Transportation Corridor Agency (“F/ETCA”) hereby petitions
the State Water Resources Control Board (“State Board”) for review of certain actions, and
failure to act, by the California Regional Water Quality Control Board for the San Diego Region
(“Regional Board™). F/ETCA seeks review of the Regional Board’s June 19, 2013 denial of
Waste Discharge Requirements (Tentative Order No. R9-2013-0007) (“Revised Tentative
Order”) for the Tesoro Extension Project (“Project”™) —a 5.5 mile extension of State Route 241
(“SR 241”) in Orange County. In denying the Revised Tentative Order, the Regional Board
abused its discretion and otherwise failed to act in accordance with law. More specifically, the
Regional Board violated mandatory requirements of the California Environmental Quality Act
(“CEQA”) applicable to responsible agencies, failed to adopt any findings in violation of law,
acted in excess of its jurisdiction because it denied the Revised Tentative Order for reasons
wholly unrelated to water quality, and relied upon irrelevant and incompetent information.

1. CONTACT INFORMATION FOR PETITIONER:
F/ETCA’s mailing address, telephone number and email address are as follows:

Robert D. Thornton
Nossaman LLP

18101 Von Karman
Suite 1800

Irvine, CA 92620-1047

Phone: (949) 833-7800
Email: rthornton@nossaman.com

2. SPECIFIC ACTION OR INACTION OF THE REGIONAL BOARD THAT THE
STATE BOARD IS REQUESTED TO REVIEW:

F/ETCA brings this petition to request review and reversal of the Regional Board’s final
decision to deny the Revised Tentative Order relating to the Project. A copy of the Revised
Tentative Order recommended for adoption by the Regional Board staff is attached hereto as

Exhibit 1.

Petition for Review f = e
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3. DATE ON WHICH THE REGIONAL BOARD ACTED OR REFUSED TO ACT:
By a three-to-two vote, the Regional Board denied the Revised Tentative Order at a

public hearing on June 19, 2013.

4. A FULL AND COMPLETE STATEMENT OF THE REASONS THE ACTION OR
FAILURE TO ACT WAS INAPPROPRIATE OR IMPROPER:

As more fully set forth in F/ETCA’s Memorandum of Points and Authorities below, in
denying the Revised Tentative Order, the Regional Board abused its discretion and otherwise
failed to act in accordance with governing law, failed to adopt written findings as required by
law, and exceeded the Regional Board’s jurisdiction. Specifically, but without limitation, the
Regional Board:

a.  Violated section 21167.3 of the Public Resources Code which requires the Regional

Board to assume that the environmental documentation for the Project complies
with CEQA;

b.  Violated section 15050 of the Guidelines for the Implementation of the California
Environmental Quality Act (Cal. Code Regs., tit. 14, § 15000 ef seq.; hereinafter
“CEQA Guidelines”) which provides that the CEQA determinations of the lead
agency are final and conclusive on the Regional Board;

c. Failed to comply with applicable law requiring the Regional Board to make
findings describing the facts relied upon by the Regional Board to support its
decision, and explaining the factual and legal basis of the Regional Board’s
decision;

d.  Exceeded the Regional Board's statutory authority because it denied the Revised
Tentative Order for reasons wholly unrelated to the Regional Board’s water quality
jurisdiction; and

e. Relied upon incompetent and irrelevant information.

S. THE MANNER IN WHICH THE PETITIONER IS AGGRIEVED:

F/ETCA is a Joint Powers Agency formed by the County of Orange and 12 cities in the

Petition for Review
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County to plan, finance, design, construct and operate a toll highway system in Orange County,
California. The F/ETCA Board Members are all elected officials who collectively represent 1.8
million people. F/ETCA has proposed the Project, a 5.5 mile long extension of the existing

SR 241 from its current terminus at Oso Parkway to Cow Camp Road immediately north of

SR 74 in Orange County. The purpose of the Project is to reduce existing and forecasted
deficiencies and congestion on Interstate 5 and the arterial network in southern Orange County.
F/ETCA is the CEQA lead agency for the proposed Project.

The Regional Board’s denial of the Tentative Order prevents the timely implemcntation
of the Project, which is an element of the Southern California Regional Transportation Plan, and
the general plans of the County of Orange and of every city in south Orange County. The
Regional Board’s decision also adversely impacts implementation of the South Coast Air Quality
Management Plan which identifies the Project as a Transportation Control Measure necessary for
Southern California to reduce air emissions and comply with state and federal air quality laws.
The Regional Board’s decision will result in an increase in the severe and unsafe congestion on
Interstate-5 and local arterials in south Orange County, adversely impact air quality, and
adversely impact the public health and safety of the 1.8 million people represented by the
F/ETCA Board Members and the residents of Southern California generally.

6. THE SPECIFIC ACTION THE PETITIONER REQUESTS:

F/ETCA requests that the State Board adopt the Revised Tentative Order recommended
by the Regional Board staff. In the alternative, F/ETCA requests that the State Board reverse and
remand the Regional Board’s decision to deny the Revised Tentative Order, with instructions to

comply with applicable law and adopt the Revised Tentative Order.

g STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL
ISSUES RAISED IN PETITION:

Please see F/ETCA’s Memorandum of Points and Authorities below and incorporated by

reference as if fully set forth herein.

Petition for Review
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8. STATEMENT THAT THE PETITION HAS BEEN SENT TO THE
APPROPRIATE REGIONAL BOARD AND TO THE DISCHARGERS, IF NOT
THE PETITIONER:

A true and correct copy of this Petition and Memorandum of Points and Authorities with
attached Exhibits was mailed to the Regional Board via First Class mail on July 18, 2013.

9. STATEMENT THAT THE ISSUES RAISED IN THE PETITION WERE
PRESENTED TO THE REGIONAL BOARD BEFORE THE REGIONAL BOARD
ACTED, OR AN EXPLANATION OF WHY THE PETITIONER COULD NOT
RAISE THOSE OBJECTIONS BEFORE THE REGIONAL BOARD:

As more fully set forth in F/ETCA’s Memorandum of Points and Authorities below, the
Regional Board denied the Revised Tentative Order against the recommendation of the Regional
Board staff, without adopting a resolution, and without making any findings identifying the facts
relied upon by the Regional Board or explaining the factual or legal basis for its decision. As
such, F/ETCA was unable to raise certain substantive issues or objections before the 30-day
deadline to petition the State Board pursuant to Water Code section 13320, subdivision (a).

Otherwise, to the extent possible, the substantive issues and objections raised herein were
presented to the Regional Board. Specifically, F/ETCA submitted extensive documentation in
support of the Revised Tentative Order including, but not limited to, written comments dated
March 29, 2013 and June 7, 2013, and oral testimony before the Regional Board during public

hearings on March 13, 2013 and June 19, 2013.

DATED: July 18,2013 Respectfully Submitted,
NOSSAMAN LLP

R BERT D. THORNTON
MARY LYNN COFFEE
ASHLEY J. REMILLARD
DAVID J. MILLER

Attomeys for Petitioner
FOOTHILL/EASTERN TRANSPORTATION
CORRIDOR AGENCY

Petition for Review B
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MEMORANDUM OF POINTS AND AUTHORITIES
1. INTRODUCTION

The Foothill/Eastern Transportation Corridor Agency (“F/ETCA™) petitions the State
Water Resources Control Board (“State Board™) pursuant to Water Code section 13320 and
California Code of Regulations, title 23, section 2050 for review of certain actions, and failure to
act, by the California Regional Water Quality Control Board for the San Diego Region
(“Regional Board” or “Board”) in connection with Waste Discharge Requirements (Tentative
Order No. R9-2013-0007) (“Revised Tentative Order”) for the Tesoro Extension Project
(“Project” or “Tesoro Extension”).

The Regional Board staff determined that the Revised Tentative Order complied with all
applicable water quality standards and recommended that the Regional Board approve the
Revised Tentative Order. Nevertheless, without issuing any written findings, the Regional Board
rejected the Regional Board staff recommendations and denied the Revised Tentative Order on
June 19, 2013. In doing so, the Regional Board ignored mandatory requirements of the
California Environmental Quality Act (“CEQA™) applicable to responsible agencies, exceeded
the Regional Board’s jurisdiction under the California Water Codc, failed to make any written
findings as required by law, abused its discretion, and otherwise acted in violation of law. The
Regional Board denied the Revised Tentative Order based on irrelevant and incompetent
information not properly before the Board and entirely unrelated to the water quality jurisdiction
of the Regional Board. The State Board should adopt the Revised Tentative Order, or in the
alternative, reverse and remand the Revised Tentative Order to the Regional Board with
instructions to adopt the Revised Tentative Order.

2. FACTUAL BACKGROUND

A. The Tesoro Extension Project

The Tesoro Extension is an approximately 5.5 mile long extension of existing State Route
(“SR”) 241 from its current terminus at Oso Parkway to Cow Camp Road immediately north of

SR 74 in Orange County (“County”), California. The location of the Project is shown below.

Petition for Review

343998 7.DOC 1

ent No. 4




Qnﬂbwﬂh

March 16, 2015
Item No. 9
Supporting Document No. 4

CITY Of HANCHO SANTA MARGANITA

gt

UNIICONPORATED
COUNTY OF DRANGE

8 i'!(l
"WISSION
L

£ UNWCORPURATED
§&/ counTY Of ORANGE

CiTv.0¢ 3 ;
N JUAN CAPISTRANO, PR oo UMINCORPEATED
! COUNTY OF ORANGE

f Z ! Project Area TESORO EXTENSION PROJECT

Approvid RMY Site Vicinity Map

Development Area

SANTE B I2805 HTR WAL

(Exhibit 2, p. 52.)

Petition for Review

Pigure 1

343998 7.DOC




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

March

16, 2015

ltem No. 9

Supporting Docum

The purpose of the Project is to provide a transportation facility that will reduce existing
and forecasted deficiencies and congestion on Interstate 5 (“I-57) and the arterial network in the
southern portion of the County. The Project will serve both local (existing and future) and intra-
and inter-regional trips. The Project is a component of the Southern California Regional
Transportation Plan and Regional Transportation Improvement Program, and the general plans of
the County of Orange and every city in south Orange County. The Project is identified as a
Transportation Control Measure in the South Coast Air Quality Management Plan — an air quality
measure adopted by the South Coast Air Quality Management District to comply with state and
federal air quality requirements.

The Project includes four general-purpose travel lanes, two in each direction, and a state-
of-the-art water quality treatment system and other water quality protection measures. The
Project will be owned and operated by the California Department of Transportation (“Caltrans”)
upon opening of the roadway to traffic. The toll collection facilities will be operated by F/ETCA.

The Project is situated within an unincorporated portion of the County, within Rancho
Mission Viejo (“RMV™). The Regional Board approved a section 401 water quality certification
for Cow Camp Road. The first phasc of Cow Camp Road is constructed and the second phase is
scheduled for completion in 2014. The Project is almost entirely within the RMV Ranch Plan
area. RMV has obtained approvals for development of the Ranch Plan from the County, the U.S.
Fish and Wildlife Service, and the California Department of Fish and Wildlife. The U.S. Army
Corps of Engineers (“USACOE”) approved a Special Area Management Plan regarding the
Ranch Plan under the federal Clean Water Act. In a settlement agreement with the County and
RMYV, several environmental groups (including members of the Save San Onofre Coalition
[“Coalition™]) agreed to the residential and commercial development in the Ranch Plan,
including roads and utilities in substantially the same location as the Project.

The existing SR 241 is a tolled highway owned and maintained by Caltrans, with
F/ETCA operating the toll collection facilities. SR 241 extends for approximately 25 miles
within the eastern portion of the County. Beginning at its north-end at SR 91 within the City of

Anaheim, SR 241 travels south/southeast through unincorporated areas of the County and the
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cities of Irvine, Lake Forest, and Mission Viejo, and then terminates to the south at Oso Parkway.
SR 241 is the only regional north-south alternative to [-5 in southern Orange County.

B. Overview of California Environmental Quality Act Review

F/ETCA is the CEQA lead agency for the proposed Project.! The Project is substantially
the same as alignments previously evaluated between Oso Parkway and Ortega Highway in prior
final environmental impact reports certified by F/ETCA pursuant to CEQA. Although the
current planning and environmental review effort for the Project has been underway for
approximately four years, planning for a transportation corridor in South Orange County began
over 30 years ago. In 1981, the County certified Environmental Impact Report (“EIR”) 123,
which analyzed the establishment of a transportation corridor in the southeast portion of the
County and added the Foothill Transportation Corridor (now designated as SR 241) to the
County Master Plan of Arterial Highways. In 1991, F/ETCA certitied EIR No. 3 analyzing
alignment alternatives for the extension of SR 241. In February 2006, F/ETCA certified the
South Orange County Transportation Infrastructure Improvement Project (“SOCTIIP”) Final
Subsequent Environmental Impact Report (“FSEIR™) which described and analyzed extensions
of SR 241 of varying lengths and connections, along with non-corridor alternatives such as
widening the [-5 freeway. F/ETCA approved the “Green Alignment” alternative for the
SOCTIIP connecting SR 241 with [-5 south of San Clemente. In February 2008, the California
Coastal Commission (“CCC”) denied F/ETCA’s request for a consistency determination for
SOCTIIP with regard to impacts in the coastal zone which is ten miles south of the Project.
(Exhibit 2, pp. 1-3.) F/ETCA appealed the decision to the U.S. Secretary of Commerce, which
upheld the CCC’s decision in December 2008. (/bid.) In 2009, F/ETCA began exploring

possible modifications to SOCTIIP.

I public Resources Code section 21067 detines a lead agency as “the public agency which has
the principal responsibility for carrying out or approving a project which may have a significant
effect on the environment.” F/ETCA is a Joint Powers Agency formed by the County and 12
cities in the County to plan, finance, design, construct and operate a toll highway system in
Orange County, California. (See Gov. Code, § 66484.3.) Thus, F/ETCA is the agency with the
authority and responsibility to carry out the Project.
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The Project is a modification of the SOCTIIP.2 The SOCTIIP Preferred Alternative was
approximately 16 miles long, from Oso Parkway to I-5. With minor design adjustments, the
Project follows the alignment of the Green Alignment between Oso Parkway and Cow Camp
Road analyzed in the FSEIR. (Exhibit 2, p. 2-1.) The primary design alterations include a slight
shift to the east to avoid impacts to an existing irrigation reservoir currently utilized for ranching
activitics in RMV. (/bid.) In addition, an alignment shift to the west near the southerly terminus
of the Project will avoid impacts to an earthen streambed, thereby reducing impacts to surface
waters of the State. (/bid.) These shifts in alignment are also designed to avoid all discharge of
dredged or fill material to waters of the United States. (/d., p. 3-1.) In a letter dated November 5,
2012, the USACOE determined that Project activities will not occur within waters of the United
States, that the Project is not subject to USACOE jurisdiction under Section 404 of the Clean
Water Act (“CWA”), and that a Section 404 permit is not required for the Project. However, the
Project has minor impacts to ephemeral waters of the State, as defined by section 13050 of the
Water Code.

F/ETCA prepared an Addendum to the FSEIR in February 2013 (*Addendum™) (attached
hereto as Exhibit 2) to evaluate whether the modifications proposed by the Project required the
preparation of a subsequent or supplemental EIR.3 The Regional Board received the Addendum,
on February 15, 2013, provided public notice of the Addendum and solicited public comment.
The Regional Board conducted é day-long public hearing on the Addendum and Tentative Order
No. R9-2013-0007 on March 13, 2013 hearing. The Regional Board provided an additional

opportunity for written public comment on the Addendum and the F/ETCA compliance with

CEQA through June 7,2013. The Regional Board then allowed for an additional opportunity for

public comment on the Addendum at the June 19, 2013 hearing. The Addendum concludes that

2 For a full legal analysis supporting F/ETCA’s determination that the Project is a modification
of SOCTIIP, please see its March 29, 2013 letter to the Regional Board (attached hereto as
Exhibit 3).

3 On April 18, 2013, the F/ETCA Board of Directors adopted Resolution 2013F-005 approving
the Addendum and a conceptual design for the Project. F/ETCA filed a Notice of Determination
regarding the adoption of the Resolution with the State Clearinghouse on April 19, 2013.
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the Project will not have any new significant impacts, or more severe significant impacts, that
were not addressed in the 2006 SOCTIIP FSEIR.

C. The Tentative Order

On August 10,2012, F/ETCA submitted a Report of Waste Discharge (“ROWD™) to
| construet the Project. (Wat. Code, § 13260, subd. (a).) F/ETCA submitted additional
information to complete the ROWD application on October 4, 2012 and November 8, 2012. The
Regional Board deemed the ROWD complete on November 14, 2012. F/ETCA proposes to
discharge fill material into waters of the State in association with construction activities at the
Project site. The Project will result in the discharge of fill in a total of 0.64 acre of waters of the
State, including 0.40 acres (5,297 linear feet) of permanent impacts and 0.24 acres (1,819 linear
feet) of temporary impacts into jurisdictional waters in the Mission Viejo Hydrologic Area
(901.20) in the San Juan Hydrologic Unit (901.00).

The Regional Board released Tentative Order No. R9-2013-0007, Waste Discharge
Requirements for the Foothill/Eastern Transportation Corridor Agency, Tesoro Extension
(SR 241) Project, Orange County, for public review and comment on January 17, 2013
(“Tentative Order”). The Regional Board subsequently extended the deadline for comments on
the Tentative Order from February 18 to February 25, 2013, and conducted a day-long public
hearing on March 13, 2013.

Pursuant to Water Code section 13263, subdivision (a), the Regional Board must
prescribe WDRs regarding the nature of any proposed discharge, existing discharge, or material
change in an existing discharge. Such WDRs must implement any relevant water quality control
plans, taking into consideration beneficial uses to be protected, the water quality objectives
reasonably required for those purposes, other waste discharges, the need to prevent nuisance, and
the provisions of Water Code section 13241. As applied to the Project, the Water Quality
Control Plan for the San Diego Basin, adopted on September 8, 1994 as amended, designates
existing and potential beneficial uses for surface and ground waters within the San Diego region.
(Exhibit 1, pp. B-6 — B-10.) The plan also establishes water quality objectives for surface waters

and ground waters within the Mission Viejo Hydrologic Area (901.20). (/bid.) The basin plan
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states “certification [of WDRs] is dependent upon the assurances that the project will not reduce
water quality below applicable standards” including the “the water quality objectives established
and the beneficial uses which have been designated for the surface waters.” (/d., p. B-10.)

The Tentative Order’s requirements included:

o Requirements that addressed effects on, and threats to, applicable water quality
standards resulting from discharges attributed to the Project.

¢ Requirements to ensure beneficial uses are maintained or enhanced through
mitigation and monitoring requirements for impacts to waters of the State.

e The establishment of compensatory mitigation requirements which offset adverse
water quality impacts attributed to the Project in a manner that protects and
restores the abundance, types, and conditions of aquatic resources and supports
their beneficial uses, in order to meet the objectives of the *“No Net Loss Policy”
for wetlands (Executive Order W-59-93).

e Requiring that F/ETCA comply with the requirements of State Water Resources
Control Board Water Quality Order No. 2009-0009-DWQ, NPDES
No. CAS000002, General Permit for Storm Water Discharges Associated with
Construction and Land Disturbance Activities.

¢ Requiring that water quality objectives applicable to the unnamed tributaries of
Cafiada Gobernadora and Cafiada Chiquita Creeks not be exceeded.

(/d., pp. 8-16.)

The Tentative Order concluded that, as regulated by the WDRs, the discharge of fill as
the result of the Project would not reduce water quality below these applicable standards. (See
id., p. 8 [staff conclusion that “[t]hrough compliance with the waste discharge requirements of
[the] Order, the Project will not result in State water quality standards being violated.”].)
Specifically, the Tentative Order requires, among other things, implementation of BMPs during
construction and post-construction, compensatory mitigation measures, establishment of
conservation easements, and compliance with reporting requirements. At the March 13, 2013

hearing, Regional Board staff testified regarding the Tentative Order, including explaining the
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compensatory mitigation and BMPs proposed for the Project. Regional Board staff commended
F/ETCA for its compensatory mitigation strategy, stating:

To compensate for permanent impacts to waters of the State, the
tentative order requires 20.31 acres of establishment, restoration
and enhancement of aquatic resources. This includes
approximately 10,000 linear feet of mitigation. In addition, the
tentative order requires 13.55 acres of upland buffer restoration.
This amount of mitigation acreage is substantially higher than
what's typically required for similar projects. Ata minimum,
4.05 acres of wetlands will be established, which represents a
mitigation ratio of over 15 to 1 for wetland impacts. By
comparison, mitigation ratios for similar projects are typically
around 3 to 1. The mitigation ensures no net loss and overall net
gain of wetland acreage, which is required by the ‘no net loss’
policy. Given the comprehensive approach and large mitigation
ratios, it is anticipated that the proposed mitigation will adequately
compensate for impacts to water[s] from the State associated with
the discharge of fill material.

(See Transcript Excerpts from March 13, 2013 Hearing, pp. 22-23, emphasis added (attached
hereto as Exhibit 4).) Regional Board staff further commented that F/ETCA had proposed a
*[gold] standard of mitigation” for the Project. (/d., pp. 31-32.)

At the conclusion of the proceedings, the Regional Board continued the public hearing to
June 19, 2013 to allow staff and counsel adequate time to (1) evaluate the comments submitted
on CEQA compliance, (2) preparc responses to remaining issues, and (3) draft revised conditions
and/or additional findings for inclusion in the Tentative Order. ({bid.) The Regional Board staff
subsequently propounded four questions to F/ETCA and the Coalition. F/ETCA and the
Coalition responded to the questions on March 29, 2013. (See F/ETCA response, Exhibit 3.)

D. Revised Tentative Order

On June 19, 2013, the Regional Board held its second hearing on the Tentative Order
relating to the Project. Regional Board staff opened the hearing with its presentation regarding
the Revised Tentative Order. Among other things, Regional Board staff testified how the
Tentative Order had been revised since the March 13, 2013 hearing, including, but not limited to:

e Addition of monitoring and reporting requirements to ensure that the

compensatory mitigation strategy for the Project is successful, to asses the
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effectiveness of BMP strategies in protecting water quality, and to monitor
compliance with the receiving water limitations of the Revised Tentative Order;

e Additional requirements regarding the establishment, restoration, and
enhancement of 21.27 acres of waters of the State and 13.55 acres of upland
watershed buffer restoration;

e Requiring that the Runoff Management Plan for the Project be in conformance

with the statewidc storm water NPDES permit for Caltrans, Order No. 2012-0011-
DWQ, NPDES No. CAS000003;
e Requiring F/ETCA to implement all post-construction BMPs described in the
RMP to be installed and functional within 30 days of Project completion and prior
to any authorized use of the Tesoro Extension; and
e Requiring F/ETCA to submit the results of the receiving water monitoring in an
Annual Monitoring Report, due prior to December 1¥ of each year, with such
receiving water monitoring reporting to continue for at least five years following
Project construction completion.
(See Exhibit 1, pp. 7-26; see also Transcript from June 19, 2013 Hearing, pp. 18-22 (attached
hereto as Exhibit 6); June 19, 2013 Executive Officer Summary Report, pp. 3-4 (attached hereto
as Exhibit 7).)

Regional Board staff testified that the revisions to the Regional Board addressed the
Coalition’s comments regarding potential effects on the supply of sediment bed material to
Chiquita Creek, Gobernadora Creek and San Juan Creek, as well as comments regarding the
timing of the Regional Board’s approval of certain monitoring and mitigation plans. (Exhibit 6,
pp. 17-20.) Regional Board staff turther testified that, with these revisions, the mitigation in the
Tentative Order “meets the mitigation requirements of CEQA and adequately addresses impacts
to waters of the State.” (/d., p. 20.) Regional Board staff concluded: “[The] Order contains
waste discharge requirements to ensure beneficial uses are maintained or enhanced through

mitigation and monitoring requirements for impacts to waters of the State. The waste discharge
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requirements are designed to ensure and verify that the highest level of water quality is
maintained consistent with the maximum benefit to the people of the State.”” (Exhibit 1., p. 9.)
Regional Board staff also testified:

The San Diego Water Board, as a responsible agency under CEQA,
has relied on TCA's environment[al] impact report and
subsequently approved addendum as required by CEQA. The San
Diego Water Board, as a responsible agency, has made findings for
impact{s] to resources within its responsibility and has incorporated
mitigation measures and a monitoring and reporting plan in the
order. The mitigation measures for the Tesoro Extension Project
will reduce impacts to resources that are within the board’s purview
to [a] less than significant level. San Diego Water Board counsel
has reviewed the information submitted in the responses to the
board CEQA question and considered the findings and conclusions
of the resolution adopted by [the] TCA board of directors. Based
on these and other considerations, San Diego Water Board counsel
has concluded that the CEQA documentation provided by TCA is
adequate for the San Diego Water Board, as a responsible agency,
to rely upon in considering adoption of the revised tentative order.

(Exhibit 6, pp. 16-17.) After noting that impacts to waters of the State “will be mitigated at a
very high ratio to establishment and restoration projects consistent with and exceeding water
board standards,” Regional Board staff recommended adoption of the Tentative Order. (/d.,
p.27.)

In the Response to Comments Report, Revised Tentative Order No. R9-2013-0007,
Regional Board staff addressed opponents’ comments regarding potential hydromodification
impacts. Specifically, Regional Board staff noted that a Model Water Quality Plan (“MWQP”)
and HMP had been developed in response to permit requirements from the Regional Board in
Order R9-2009-0002 and the “MS4” permit. The MWQP and HMP are specific to the south
Orange County watcrshed management area and contain structural best management practice
(“BMP”) requirements designed to protect receiving waters in the area from the effects of
hydromodification. Regional Board Staff testified that the Tentative Order specifically required
F/ETCA to submit and implement a Runoff Management Plan that clearly indicates compliance-

with all of the requirements in the HMP, including those regarding coarse bed material sediment

supply.
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E. The Regional Board’s Decision

Despite its staff’s recommendation, in a three-to-two decision, the Regional Board denied
the Revised Tentative Order. Notably (and against advice of its counsel), the Regional Board did
not issue written findings regarding its decision. (/d., p. 206.) Nor did the Regional Board
assume that the Project’s CEQA documentation was adequate, as required by law, which
Regional Board staff explained and acknowledged. (Id,, p. 206). Instead, as evidenced by the
Board Members’ comments during deliberations, the Regional Board made its decision based on
extra-record evidence not properly before the Board and entirely unrelated to water quality.

During deliberations on the Revised Tentative Order, Board Member Kalemkiarian —
referring to the May 23, 2013 Attorney General complaint described above—stated “I guess
what’s most persuasive to me . . . was reading through the attorney general’s complaint or writ,
actually, because I do not believe that the project is Tesoro, and I think that the project [that]
has been presented is the entire [SOCTIIP] highway.” (Exhibit 6, p. 198, emphasis added.)

Ms. Kalemkiarian conceded that, with respect to the Project before the Board, “the water quality
standards will be met.” (/d., pp. 204-205; see also id., p. 198 [stating “I don’t question the staff’s
conclusion that this segment meets water quality standards”].) Nonetheless, she explained that
after reading the Attomey General’s complaint, she was able to identify her concerns about the
Project, which related to thc project description. (/d., pp. 204-205). After reading portions of the
complaint aloud, Ms. Kalemkiarian stated: “This is not an adequate project description . . . [ do
not believe that the project description is genuine.” (/d., p. 205.)

Following Ms. Kalemkiarian’s comments, Mr. Abarbanel stated: “I think the project
that's in front of us is actually pretty clear. It's the [SOCTIIP] project that was presented here in
2008 . ... Some people might say I made up what the project is, but I went to the website of the
Transportation Corridor Authority and it shows the project going all the way through Interstate 5,
somewhere kind of in San Diego County. [ don't know if that's where they're going to do it. But
that's the goal of their project and they're asking us to support that, and I cannot.” (/d., pp. 201-

202.) Similarly, Regional Board Chair Morales stated, “As I see it, the project as envisioned may

Petition for Review

343998 7.DOC 11

ent No. 4




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

March

16, 2015

ltem No. 9

Supporting Docurq

end up [south of San Clemente]; may not. [ don’t know. I do think it’s more than five and a half
miles though.” (/d., p. 203.)

The above statements constitute the only grounds cited by the Regional Board majority
for its decision. The majority did not to cite to any facts at all regarding water quality issues to
justify the decision. The majority did not attempt to offer any explanation for the rejection of the
Regional Board staff’s findings that the Project complied with all applicable water quality
standards. And the Regional Board majority failed to explain why the majority chose to ignore
the Regional Board counsel’s conclusion that Public Resources Code section 21167.3 imposed a
mandatory obligation to assume that F/ETCA’s CEQA documentation regarding the Project
complied with CEQA.

3. ARGUMENT

A. Standard of Review

The State Board reviews the denial of the Tentative Order by the Regional board de novo.
Water Code section 13320, subdivision (b), provides that “{t}he evidence before the state board
shall consist of the record before the regional board, and any other relevant evidence which, in
the judgment of the state board, should be considered to effectuate and implement the policies of
this division.” (Emphasis added.) Moreover:

The state board may find that the action of the regional board, or
the failure of the regional board to act, was appropriate and proper.
Upon finding that the action of the regional board, or the failure of
the regional board to act, was inappropriate or improper, the state
board may direct that the appropriate action be taken by the
regional board, refer the matter to any other state agency having
jurisdiction, take the appropriate action itself, or take any
combination of those actions. In taking any such action, the state
board is vested with all the powers of the regional boards under
this division.

(Id., subd. (c), emphasis added.) Before taking any such final action, the State Board “may, in its
discretion, hold a hearing for the purpose of oral argument or receipt of additional evidence or

both.” (Cal. Code Regs., tit. 23, § 2052, subd. (c).)
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Thus, in reviewing F/ETCA’s petition challenging the denial of the Tentative Order, the
State Board is not required to defer to the findings of the Regional Board. Of course, here, the

Regional Board made no findings to which the State Board could defer.

B. The Regional Board Violated Public Resources Code Section 21167.3 and
CEQA Guidelines? Section 15050

Based on the testimony of Board Members at the June 19, 2013 hearing, the Regional
Board appears to have denied the Tentative Order on the grounds that it believes the Project’s
CEQA documents—specifically, the project description in the 2013 Addendum to the 2006
FSEIR and in F/ETCA’s resolution adopting the Addendum — are inadequate. In making this
determination, the Regional Board violated section 21167.3 of the Public Resources Code.
Section 21167.3 provides:

In the event that an action or proceeding is commenced [alleging
that an EIR does not comply with CEQA] is commenced . . .
responsible agencies shall assume that the [EIR] . . . does comply
with [CEQA] and shall approve or disapprove the project
according to the timetable for agency action . . . .

(Pub. Resources Code, § 21167.3, subd. (b), emphasis added; see also Cal. Code Regs,, tit. 14,
§ 15233 [“If a lawsuit is filed challenging an EIR .. . for noncompliance with CEQA, responsible
agencies shall act as if the EIR . . . complies with CEQA”].) In other words, when, as here,
(1) an action challenging an EIR under CEQA has commenced and (2) no final determination has
been made on the issue of CEQA compliance, responsible agencies’ are required to assume that
an EIR complies with CEQA. (Pub. Resources Code, § 21167.3.)

Since the Project is a modification of SOCTIIP, F/ETCA prepared the Addendum to
determine whether there were changes in circumstances or new information of substantial
importance that would require preparation of a subsequent or supplemental EIR. (Pub.

Resources Code, § 21166; see also Cal. Code Regs., tit. 14, § 15162.) F/ETCA, as the lead

4 As used herein, “CEQA Guidelines” refers to the Guidelines for the Implementation of the
California Environmental Quality Act (Cal. Code Regs., tit. 14, § 15000 ef seq.).

5 The Regional Board is a responsible agency under CEQA because it has discretionary approval
authority over WDRs. (Pub. Resources Code, § 21069; Cal. Code Regs., tit. 14, § 15381.)

Petition for Review

343998 7.DOC 13




March 16, 2015
Item No. 9
Supporting Document No. 4

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
77
28

agency, found that a supplemental or subsequent EIR was not required or authorized under
CEQA (Exhibit 2), and the F/ETCA Board of Directors approved the Addendum in April 2013.
(See Exhibit 1, p. 10.) Regional Board staff thereafter concluded: “The San Diego Water Board
has considered the environmental effects of the Project, as shown in the FSEIR and the changes
identified in the Addendum. The San Diego Water Board finds that since F/ETCA’s approval of
the Addendum on April 18, 2013, none of the conditions under CEQA Guidelines section 15162
triggef the need for the San Diego Water Board to prepare a subsequent or supplemental EIR in
its role as responsible agency under CEQA. Therefore, under CEQA Guidelines section 15050,
the decision of F/ETCA, as Lead Agency, is final and conclusive on all persons, including
responsible agencies.” (Ibid.) Accordingly, the Regional Board acted improperly when it failed
to assume that the Project’s FSEIR and Addendum-—including the project description—comply
with CEQA. (Pub. Resources Code, § 21167.3.)
(i) Pending Litigation

As described in detail in Exhibit 3, at the time of the Regional Board’s decision, litigation
was pending concerning the FSEIR and the Addendum. (California State Parks Foundation, et
al. v. Foothill/Eastern Transportation Corridor Agency, Petition for Writ of Mandate, Nos. 06-
GIN051194, 06-GIN0513721 (S.D. Super. Ct. March 23, 2006); People ex rel. Attorney General
Bill Lockyer and State Park and Recreation Commission v. Foothilli/Eastern Transportation
Corridor Agency, et al., No. 06-GIN051371 (S.D. Super. Ct. March 23, 2006). On January 12,
2011, the Superior Court of San Diego County approved a stipulated order and settlement
agreement (attached hereto as Exhibit 8) regarding the litigation. Pursuant to the settlement, the
parties agreed to a dismissal without prejudice as a means of effectuating a stay of the
proceedings, and the Court expressly reserved jurisdiction to set aside the dismissal and reinstate
the proceedings upon the written request of a party. Specifically, the settlement agreement

provides:

The stay shall terminate and no longer be in effect upon the written
request filed in Court by any Petitioner 1s either of the consolidated
proceedings to set aside the dismissal and reinstate the proceedings,
following notice to all Parties hereto through their counsel of

record. Upon such request, the dismissal shall be set aside, and the
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proceedings shall be reinstated without the necessity to refile the
pleadings or other papers filed in the proceedings prior to the
dismissal, all of which shall be deemed filed as of their original
filing dates.

(Exhibit 8, 92.) On May 22, 2013, the petitioners in the above cases filed motions to reinstate the
litigation concerning the FSEIR. In doing so, the parties sought to reinitiate the 2006 challenge

to the FSEIR, as well as challenge the F/ETCA’s Board of Directors approval of the Addendum

in April 2013. The California Attorney General filed similar papers on May 23, 2013. (The
People of the State of California, ex rel. Attorney General Kamala D, Karris v. Foothill/Eastern i
Transportation Corridor Agency, et al., No. 37-2013-00050001 (S.D. Super. Ct. May 23, 2013).)
Subsequently, certain of the petitioners in the 2006 cases also filed petitions for writs of mandate
challenging the F/ETCA’s certification of the Addendum and approval of the Project.
(California State Parks Foundation, et al. v. Foothill/Eastern Traﬁsportation Corridor Agency,
No. 37-2013-00049797 (San Diego Super. Ct.); The People of the State of California v.
Foothill/Eastern Transportation Corridor Agency, Case No. 37-2013-00050001-CU-WM-NC
(San Diego Super. Ct.).)

In sum, proceedings have been initiated to challenge both the FSEIR and the Addendum
under CEQA.. As such, CEQA required the Regional Board to assume that the FSEIR and
Addendum for the Project comply with CEQA, and that the determinations of the F/ETCA
concerning the Project were “final and conclusive.”

(i) Legal Standards

The plain text of Public Resources Code section 21167.3 required the Regional Board to
assume that F/ETCA’s CEQA documentation regarding the Project complied with CEQA. The
legislative history also makes it clear that Public Resources Code section 21167.3 was intended
to impose stringent limitations on the ability of responsible agencies to question the adequacy of
the lead agency’s CEQA compliance where CEQA litigation is filed. In its report on the

proposed legislation, the Resources Agency opined on the following question: “Should the only

challenge of the lead agency’s determination [of the adequacy of an EIR] be in court?” (Bill
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Analysis, Natural Resources Agency, AB 884 (Apr. 29, 1977) (1977-78 Reg. Session).) In
supporting such a requirement, the agency noted “prohibiting responsible agencies from raising
the issue of adequacy at a later point in the process would be helpful to applicants and help
streamline the process” and “the responsible agencies would be freed [from] the costs of
litigation brought by other parties against them for using an inadequate EIR.” (/d,, p. 5.) Thus,
by electing to include such language, the Legislature sought not only to limit the susceptibility of
an EIR to legal challenge, but to ensure that such challenges were limited to the courts. (/bid.;
see also Enrolled Bill Report, Dept. of Finance, AB 884 as amended on Aug. 31, 1977 (Sept. 23,
1977) [discussing the bill’s goal of limiting the susceptibility of EIRs to legal attack.].)

As the Court of Appeal held in City of Redding v. Shasta County Local Agency Formation
Commission, (1989) 209 Cal.App.3d 1169, the Legislature enacted section 21167.3 to streamline
the CEQA process by designating one forum for challenges to an EIR. The court held:

The evident intent of section 21167.3 is to expedite CEQA review
where a lawsuit contesting CEQA documentation is pending by
designating one forum for resolution of claims of unlawful
documentation [i.e., a negative declaration or EIR] and by
requiring project review to proceed while the claims are resolved.
That forum is the court.

(City of Redding, supra, 209 Cal.App.3d at p. 1181, first emphasis in original, second emphasis
added.) The Court of Appeal recognized the intent of the Legislature to preclude a collateral
attack on the validity of CEQA documentation in two forums. Given that lawsuits have been
filed challenging the FSEIR and Addendum under CEQA and no final determination has been
reached in such lawsuits, the Regional Board is foreclosed from questioning the adequacy of the
FSEIR and Addendum in the WDR proceedings for the Project. That is, just as section 21167.3
barred the City of Redding from adjudicating the validity of the lead agency’s CEQA
documentation, it also bars the Regional Board from challenging the validity of the FSEIR and
Addendum and from questioning the adequacy of the Project description in the Addendum. In
addition, CEQA Guidelines section 15050 imposed an obligation on the Regional Board to treat
the F/ETCA’s determinations in F/ETCA’s Resolution approving the Addendum as “final and

conclusive.”
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(iii) The Regional Board’s Determination

As a responsible agency under CEQA, the Regional Board’s role is strictly limited. It is
“responsible for considering only the effects of those activities involved in a project which it is
required by law to carry out or approve.” (Pub. Resources Code, § 21002.1, subd. (d).) Inits
limited role, and because litigation is pending regarding the Tesoro Extension, CEQA required
that the Regional Board rely on the CEQA documentation approved by F/ETCA. (Pub.
Resources Code, § 21167.3, subd. (d).)

Despite clear statutory mandates to the contrary, the Regional Board failed to assume that
the CEQA documentation for the Project was adequate, and failed to treat F/ETCA’s
determinations in F/ETCA’s resolution approving the Addendum as “final and conclusive.”
During deliberations, Board Members Kalemkiarian, and Abarbanel and Regional Board Chair
Morales relied on improper evidence in rejecting the Revised Tentative Order. Rather than rely
on what was provided by F/ETCA, they all rejected the Project description as modified in the
Addendum and relied on improper sources to conclude that the Project description was
inadequate. This is a clear violation of Public Resources Code section 21167.3 and CEQA
Guidelines section 15050.

Public Resources code section 21167.3 and CEQA Guidelines section 15050 were
adopted to avoid the kind of collateral attack on the validity of the FSEIR and Addendum
attempted here by the Regional Board.® The Regional Board failed to assume that the FSEIR and
the Addendum comply with CEQA and failed to treat F/ETCA’s determinations in the
Addendum as “final and conclusive.” Thus, in light of the Legislature’s clear mandate in section
21167.3, CEQA Guidelines section 15050, and controlling case law, the Regional Board abused
its discretion and acted improperly when it denied the Tentative Order and its decision should be

reversed.

6 Notably, counsel for the Regional Board reminded the Board Members of section 21167.3,
stating: “Essentially under CEQA the lead agency drives the process. And as a responsible
agency, we are bound by the lead agency’s document even if litigation is filed challenging the
lead agency’s approval.” (Exhibit 6, p. 36.)
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s The Regional Board Failed to Make Written Findings to Support its Denial of
the Tentative Order

An adjudicatory proceeding is defined as “an evidentiary hearing for determination of
facts pursuant to which the State Board or a Regional Board formulates and issues a decision.”
(Cal. Code Regs., tit. 23, § 648, subd. (a); Gov. Code, § 11405.20.) With limited exceptions,
adjudicatory proceedings for the Regional Board are governed by article 2 of title 23 of the
California Code of Regulations, chapter 4.5 of the Administrative Procedure Act (“APA”)
(commencing with section 11400 of the Government Code), Government Code section 11513,
and Evidence Code sections 801-805. (Cal. Code Regs., tit. 23, § 648, subd. (b).)

The Regional Board can choose to conduct either an informal (Gov. Code, § 11445.10-
.60) or formal (Cal. Code Regs., tit. 23, § 648 et seq.) adjudicative proceeding. For an informal
hearing, the notice of hearing must state that the Regional Board has elected to proceed in such a
manner. (Gov. Code, § 11445.30.)

(i) The Regional Board Failed to Make Findings In Violation of Law

The notice of hearing related to the Regional Board’s consideration of the Tentative
Order was issued on June 18, 2013 (attached hereto as Exhibit 9). The notice explains that
matters before the Regional Board may be “quasi-legislative or quasi-judicial.” (Exhibit 9,

p. 10.) Quasi-legislative matters are limited to rulemaking and informational proceedings. (/d.,
p. 12.) Quasi-judicial proceedings, including formal and informal hearings, are considered
adjudicative, and as described above, must comply with the rules governing adjudicatory
proceedings. The notice further states that “adjudicative proceedings include hearings to receive
evidence concerning the issuance of waste discharge requirements.” (/d., p. 10.) As the
Regional Board’s consideration of the Tentative Order was such a proceeding, it was subject to
the rules governing adjudicatory proceedings. |

Notably, the provisions that govern the Regional Board’s adjudicatory proceedings
include the following:

“The governing procedure by which an agency conducts an
adjudicative proceeding is subject to all of the following
requirements:
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The decision shall be in writing, be based on the record, and
include a statement of the factual and legal basis of the decision
as provided in Section 11425.50.”

(Gov. Code, § 11425.10, subd. (a)(6), emphasis added; see also Gov. Code, § 11425.50 [*[t]he
decision shall be in writing and shall include a statement of the factual and legal basis for the
decision”].) The Regional Board entirely failed to comply with this requirement. Not only was
the Regional Board’s decision not in writing, but it was not based on the record and did not
include statements regarding the factual and legal basis for the decision. Indeed, the Regional
Board wholly failed to articulate any rational basis for its decision. Instead, Board Members
Kalemkiarian and Abarbanel and Regional Board Chair Morales simply determined, despite the
F/ETCA’s findings and the evidence in the record to the contrary, that the project under
consideration was not the 5.5 mile Tesoro Extension, but the 16-mile SOCTIIP highway. (See
Exhibit 6, pp. 198-205.) This determination entirely lacks a legal or factual basis. It is contrary
to the findings of Regional Board staff, who recommended adoption of the Tentative Order,
finding the conditions and mitigation measures in the WDR would protect water quality and
water resources. (/d., p.27.)

The Regional Board’s failure to make findings to support its decision to deny the
Tentative Order was contrary to law and an abuse of discretion. (Code Civ. Proc., § 1094.5.)
Four decades ago, the California Supreme Court made it clear that quasi-judicial decisions of
administrative agencies are required to be supported by written findings that identify the facts
relied upon by the agency and that explain the connection betwcen such facts and the agency’s
legal conclusions. (Topanga Assn. for a Scenic Community v. County of Los Angeles (1974) 11
Cal.3d 506.) In Topanga, a planning commission granted a zoning variance to an investment
company in Topanga Canyon in Los Angeles County. Local property owners unsuccessfully
appealed the decision to the county board of supervisors, and thereafter sought relief by means of
administrative mandamus in court. Among other things, the issue before the California Supreme

Court was whether the planning commission was required to render findings to support its
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decision. (/d. at p. 510.) In holding that administrative agencies, including the planning
commission, were required to render such findings, the Court held that “[almong other functions,
a findings requirement serves to conduce the administrative body to draw legally relevant sub-
conclusions supportive of its ultimate decision; the intended effect is to facilitate orderly analysis
and minimize the likelihood that the agency will randomly leap from evidence to conclusions.”
(Id. at p. 516.) The Court continued, stating “[1]n addition, findings enable the reviewing court to
trace and examine the agency’s mode of analysis.” (/bid.)

To support its decision, the Court explained that its analysis began “with consideration of
Code of Civil Procedure section 1094.5, the state’s administrative mandamus provision which
structures the procedure for judicial review of adjudicatory decisions rendered by administrative
agencies.” (/d. at p. 514.) It noted that section 1094.5 defined “abuse of discretion™ as an order
or decision “that is not supported by the findings, or the findings are not supported by evidence.
(Id. at p. 515, emphasis in original.) The Court concluded:

[IImplicit in section 1094.5 is a requirement that the agency which
renders the challenged decisions must set forth findings to bridge
the analytic gap between the raw evidence and ultimate decision or
order. If the Legislature had desired otherwise, it could have
dcclared as a possible basis for issuing mandamus the absence of
substantial evidence to support the administrative agency's action.
By focusing, instead, upon the relationships between evidence and
findings and between findings and ultimate action, the Legislature
sought to dircct the reviewing court's attention to the analytic route
the administrative agency traveled from evidence to action. In
doing so, [the Court] believe[d] that the Legislature must have
contemplated that the agency would reveal this route.

(Ibid.) The court reasoned that the language in section 1094.5 requiring a court to compare the
evidence and ultimate decision to the “findings” left no room for the conclusion that speculation
as to the administrative agency's basis for decision was acceptable. (/bid.; see also Sierra Club v.
City of Hayward (1981) 171 Cal.3d 840, 858-62 [holding explicit findings are needed to

determine whether an administrative agency “strayed from the statutorily created pathway from

evidence to ultimate conclusion.”].)7

7 The Regional Board's failure to make findings to support its denial of the Tentative Order is
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Here, the Regional Board entirely failed to make findings relating to its decision to deny
the Tentative Order; such failure was an abuse of discretion. Indeed, the Regional Board neither
provided a way to “trace and examine [its] mode of analysis,” nor explained “the relationships
between evidence and findings and between findings and ultimate action.” (Topanga Assn. for a
Scenic Community v. County of Los Angeles, supra, 11 Cal.3d at pp. 515-16.)

In sum, the Regional Board’s failure to make findings regarding its denial of the Revised
Tentative Order violated Government Code section 11425.10, is contrary to law, and constitutes
an abuse of discretion.

(ii) The Regional Board Relied on Improper Evidence

Government Code section 11425.50 requires the Regional Board’s decisions to “be based
exclusively on the evidence of record in the proceeding and on matters officially noticed in the
proceeding.” The Regional Board failed to comply with this requirement. To the extent the
Regional Board attempted to articulate a factual basis for its decision, its conclusions were
derived froin extra-record evidence not properly before it. “Administrative tribunals exercising
quasi judicial powers which are required to make a determination after a hearing cannot act on
their own information. Nothing may be treated as evidence which has not been introduced as
such, inasmuch as a hearing requires that the party be apprised of the evidence against him in
order that he may refute, test and explain it.” (La Prade v. Department of Water and Power of
the City of Los Angeles (1945) 27 Cal.2d 47, 51-52, emphasis added.)

Indeed, Ms. Kalemkiarian based her decision on allegations in a recently filed Attorney
General complaint, and Mr. Abarbanel based his on information found on the F/ETCA website.
(See Exhibit 6, pp. 198-205.) Allegations in a civil complaint are not evidence. (Cassady v.
Morgan, Lewis & Bockius LLP (2006) 145 Cal.App.4th 220, 241, citing San Diego Police

Officers Assn. v. City of San Diego (1994) 29 Cal.App.4th 1736, 1744 & fn. 8.) The use of the

particularly egregious given its decision departed from the Regional Board staff’s
recommendations. (See Exhibit 7, p. 1; see also Bam, Inc. v. Board of Police Commissioners
(1992) 7 Cal.App.4th 1343, 1346 [noting that "where the decision of the hearing examiner is
rejected,” findings by the decision-maker are critical].)
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website is a reliance on extrajudicial evidence, as its contents were never introduced into
evidence and F/ETCA was never afforded the opportunity to rebut or refute it. Such allegations
and information do not constitute evidence in quasi-judicial proceedings. In short, the Regional
Board violated Government Code section 11425.10 by failing to make written findings that,
based on the record, explained the factual and legal basis for its decision.

D. The Regional Board Failed to Comply with Applicable Requirements

Regarding the Scope of its Jurisdiction

It is well established that an “administrative agency may only exercise those powers
conferred on it ny statute.” (City of Lodi v. Randtron (2004) 118 Cal.App.4th 337, 359, citing
Association for Retarded Citizens v. Department of Developmental Services (1985) 38 Cal.3d
384, 390-392.) Actions outside the scope of those authorized by statute “must be considered
void.” (Association for Retarded Citizens v. Department of Developmental Services, supra, 38
Cal.3d at p. 391 [holding administrative acts not authorized by the Legislature are void].) In
other words: “Administrative bodies and officers have only such powers as have expressly or
impliedly been conferred upon them by the Constitution or by statute. [Citations]. In the
absence of valid statutory or constitutional authority, an administrative agency may not . . .
substitute its judgment for that of the Legislature. Administrative [actions] in conflict with
applicable statutes are null and void. [Citations.|” (Cal. State Restaurant Assn. v. Whitlow
(1976) 58 Cal.bApp.3d 340, 346-347, citing Ferdig v. State Personnel Bd. (1969) 71 Cal.2d 96,
103.)

The Legislature has prescribed the jurisdiction of the Regional Board. That is, the
authority of the Regional Board is limited to those activities set forth in applicable statutes,
including the Porter-Cologne Water Quality Control Act (“Porter-Cologne™), Water Code,

§ 13000 et seq. Specifically, Water Code section 13263 provides that, after the necessary

hearing, the Regional Board “shall prescribe requirements as to the nature of any proposed

discharge, existing discharge, or material change in an existing discharge, . . . with relation to the |

conditions existing in the disposal area or receiving waters upon, or into which, the discharge is

made or proposed.” In prescribing these requirements, the Regional Board “shall implement any
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relevant water quality control plans that have been adopted, and shall take into consideration the
beneficial uses to be protected, the water quality objectives reasonably required for that purpose,
or other waste discharges, the need to prevent nuisance, and the provisions of Section 13241.”
(Ibid.) Water Code section 13241 provides that the Regional Board “shall establish such water
quality objectives in water quality control plans as in its judgment will ensure reasonable
protection of beneficial uses and the prevention of nuisance . . . ."”

These provisions set the limits on the Regional Board’s scope of review. Nowhere does
the Water Code provide any other basis for a Regional Board decision on waste discharge
requirements. Indeed, applicable regulations confirm that the scope of the Regional Board’s
review is limited to water quality. Specifically, “when acting as a responsible agency, [the
Regional Board] may prohibit, postpone, or condition the discharge of waste . . . or other
entitlement for use for any project subject to CEQA to protect against environmental damage to
water resources, to minimize adverse environmental impacts on water resources, Or to ensure
long-term protection of water resources, or if the information required [for a waste discharge
report] has not been timely submitted to the board.” (Cal. Code Regs., tit. 23, § 3742, subd. (a).)
“The board's authority under . . . subdivision [(a)] is limited to the protection of water resources
within its purview.” (Ibid, emphasis added; see also Pub. Resources Code, § 21002.1 [stating a
“responsible agency shall be responsible for considering only the effects of those activities
involved in a project which it is required by law to carry out or approve”].)

In short, the role of the Regional Board is to ensure that applicable water quality
standards are met. Notably, Regional Board staff concluded that the Project would satisfy such
standards and recommended adoption of the Revised Tentative Order. Specifically, staff found
that “[tJhrough compliance with the waste discharge requirements of [the] Order, the Project will
not result in State water quality standards being violated.” (Exhibit 1, p. 8.) Staff further found:
“[The] Order contains waste discharge requirements to ensure beneficial uses are maintained or
enhanced through mitigation and monitoring requirements for impacts to waters of the State.
The waste discharge requirements are designed to ensure and verify that the highest level of

water quality is maintained consistent with the maximum benefit to the people of the State.” (/d.,
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p. 9.) Nothing presented at the June 19 hearing nor discussed by the Regional Board contradicts
these findings. Indeed, no other state highway has been required to satisfy such rigorous water
quality standards. (/d., p. 7.)

Opponents made only one assertion related to water quality issues. The opponents of the
Project claimed that the Project would adversely impact coarse bed material supply to San Juan
Creek. (See March 13, 2013 Executive Officer Summary Report (attached hereto as Exhibit 5).)
Opponents’ testimony, however, relied on a report that contained “gross inaccuracies” that
rendercd their conclusions “completely unreliable.” (Exhibit 4., p. 46.) Indeed, the report
focused on Wagon Wheel Canyon as a purported example of how the project will have an impact
on the supply of coarse sediment to receiving waters. (/bid.) The problem with their report,
however, as documented in the testimony of Dr. Paul Bopp, was that the “Tesoro Extension
Project is not located within Wagon Wheel Canyon.” (/d., p. 47, emphasis added.) Rather, the
Tesoro Extension is actually located completely within an area slated for future development as
part of the RMV Plan. (Id., p. 48.) Opponents’ own consultant previously concluded in studies
concerning the Ranch Mission Viejo Ranch Plan development that the area of the Project is an
appropriate location for roads. (/d., p. 49.) Dr. Paul Bopp testified that “mislocating the project
effectively makes the conclusions of the [opponents’ expert] highly suspect, considering the
impact identified in Wagon Wheel Canyon are nonexistent . . .. (/bid.) Regional Board Staff
concurred that the Project was not located in Wagon Wheel Canyon and thus completing
undermining the opponents’ claim regarding potential hyrdomodification impacts.

Despite the complete absence of any evidence contradicting the findings of the Regional
Board staff, the Regional Board denied the Revised Tentative Order. The three members of the
Regional Board who voted to deny approval of the Tentative Order failed to articulate a single
fact related to water quality impacts to support their decision. Throughout the course of the
March 13 and June 19 hearings, the Regional Board majority asked questions regarding, among
other things, greenhouse gas emissions (Exhibit 6, pp. 45, 75), impacts on farmland (id,, p. 61),
impacts on cultural and archaeological resources (id., p. 136), and matters of transportation

policy (id., pp. 76-77). Not one of these issues is within the jurisdiction of the Regional Board.
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In fact, Regional Board staff reminded Board Members of this when questioned about air quality
impacts: “We didn’t evaluate findings for air quality impacts because [. . .] those findings are

within the responsibility of the lead agency. And as the responsible agency, with our task of

 protecting water quality, we don’t make findings regarding air quality impacts, unless we are the

lead agency, which we aren’t.” (Id., p. 47).

The Regional Board resolutely disregarded guidance from staff and counsel regarding the
limits on the Regional Board’s jurisdiction. For example, in response to questions from Board
Member Abarbanel regarding impacts from the Project compared to impacts from SOCTIIP,
counsel for the Regional Board explained: “Our authority, as you know, is to protect water
quality and water resources. And staff has made the determination that the documentation
submitted by TCA and the project description and approval that they have made for this
extension with the mitigation measures that we have included in our order address all those
impacts to water quality. So we're not making any specific findings with respect to any other
impacts to other resources or other future potential segments.” (Exhibit 6, p. 35.) Yet,

Mr. Abarbanel denied the Revised Tentative Order on the grounds that he believes the scope of
the Project is improper—a determination not within the Regional Board’s authority and wholly
unrelated to water quality concerns.8 (Id., p. 202; see also id., pp. 201-202 [testimony of

Ms. Kalembkiarian that the project description is improper]; id., p. 203 [testimony of Mr. Morales

that the Project is more than 5.5 miles].)

8 During the March 13, 2013 hearing, Board Member Abarbanel disclosed that he is a member of
the Sierra Club. (Exhibit 4, p. 14.) The Save San Onofre Coalition (“Coalition”) includes the
Sierra Club, and was designated as an interested party for purposes of the June 19 hearing. (See
Exhibit 9 [describing rules applicable to interested parties].) This means that the Coalition—and
therefore the Sierra Club—was affordcd the same rights and privileges as F/ETCA at the hearing,
including having the same amount of time to present oral testimony. (See Exhibit 6.) Put

another way, this means that Board Member Abarbanel was a member of one of the parties in the |

proceeding over which he presided. Further, the Sierra Club engaged in a public relations
blitzkrieg against the Project and urged its members to “take action” against the Project on June
17, 2013—two days prior to the June 19 hearing. (See

http://angeles2.sierraclub.org/take action/blog/2013/06/take action_stop toll road again.) Mr.
Abarbanel failed to disclose any ex parte communications with the Sierra Club in violation of
Regional Board rules governing ex parte communications.
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The Regional Board does not have the authority to question the F/ETCA definition of the
Project. As described in the provisions above, the Regional Board’s authority is limited to
rendering decisions on whether the F/ETCA complied with water quality standards applicable to
the Revised Tentative Order. It is the role of lead agency here to determine the scope of the
project. (See Pub. Resources Code, §§ 13260, 13263 [explaining that a person who prop’oses to
discharge waste must file a report with the Regional Board; the Regional Board then makes a

decision based on that report].) Here, as the lead agency, F/ETCA was authorized to determine

the scope of the Project, and did so pursuant to applicable law. (See Exhibit 2.) Thus, not only is

it improper for the Regional Board to question F/ETCA’s determination regarding the Project
scope, but it does not have the authority to do so.

Pursuant to the Porter-Cologne Act and other applicable laws, the Regional Board is
authorized to issue waste discharge requirements to comply with applicable water quality
standards. Despite Regional Board statf’s expressly finding that the Project, as conditioned in
the Revised Tentative Order, complied with all applicable water quality standards, the Regional
Board denied the Revise Tentative Order. [n doing so, the Regional Board exceeded its statutory
authority and abused its discretion. As such, the Regional Board’s denial of the Revised
Tentative Order should be reversed.

4. CONCLUSION

As described above, the Regional Board abused its discretion and violated applicable law.
The Regional Board (i) failed to make the findings required by law, (ii) violated Public
Resources Code section 21167.3 requiring the Regional Board to assume that the F/ETCA
complied with CEQA, (ii1) violated CEQA Guidelines section 15050, (iv) abused its discretion
and exceeded its jurisdiction by basing its decision on matters unrelated to water quality, and (v)
ignored the findings of Regional Board Staff in the Revised Tentative Order that the F/ETCA
complied with applicable water quality standards.

For the foregoing reasons the State Board should adopt the Revised Tentative Order, or in
the alternative, reverse and remand the Tentative Order to the Regional Board with instructions

to adopt the Revised Tentative Order.
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Exhibit {: California Water Quality Control Board, San Diego Region, Item No. 9, Revised
Tentative Order No. R9-2013-0007 Waste Discharge Requirements for
Foothill/Eastern Transportation Corridor Agency, Tesoro Extension (SR 241)
Project, Orange County (June 19, 2013)

Exhibit 2: Addendum to the South Orange County Transportation Infrastructure
[mprovement Project (SOCTIIP) Final Subsequent Environmental Impact Report
(SCH #2001061046), Tesoro Extension Project, prepared by the Foothill/Eastern
Transportation Corridor Agency (February 2013)

Exhibit 3: Correspondence from Robert D. Thornton, Nossaman LLP on behalf of
Foothill/Eastern Transportation Corridor Agency to Darren Bradford, California
Regional Water Quality Control Board Re: Foothill/Eastern Transportation
Corridor Agency, Tesoro Extension (SR 241) Project, Orange County; Response
to Questions for Written Response on Tentative Order No. R9-2013-0007 (March
29,2013)

Exhibit 4: Reporter’s Partial Transcript of Proceedings, California Regional Water Quality
Control Board, San Diego Region, Meeting Notice and Agenda, Legal Advisory
Committee, Item No. 8 Water Discharge Requirements: Foothill/Eastern
Transportation Corridor Agency, Tesoro (SR 241) Extension, Orange County
(March 13, 2013)

Exhibit 5: California Regional Water Quality Control Board Item No. 9, Executive Officer
Summary Report, Waste Discharge Requirements: Foothill/Eastern
Transportation Corridor Agency, Tesoro Extension (SR 241) Project, Orange
County (Tentative Order No. R9-2013-0007) (March 13, 2013)

Exhibit 6: Reporter’s Partial Transcript of Proceedings, California Regional Water Quality
Control Board, San Diego Region, Meeting Notice and Agenda, Legal Advisory
Committee, Item No. 9 Water Discharge Requirements: Foothill/Eastern
Transportation Corridor Agency, Tesoro (SR 241) Extension, Orange County
(June 19, 2013)

Exhibit 7: California Regional Water Quality Control Board Item No. 9, Executive Officer
Summary Report, Waste Discharge Requirements: Foothill/Eastern
Transportation Corridor Agency, Tesoro Extension (SR 241) Project, Orange
County (Tentative Order No. R9-2013-0007) (June 19, 2013)

Exhibit 8: California State Parks Foundation v. Foothill/Eastern Transportation Corridor
Agency, San Diego Superior Court Case No. GIN051194 and GIN051371
(Consolidated) Stipulated Order Approving Interim Settlement with Tolling
Agreement and Dismissal Without Prejudice, and Retaining the Court’s
Jurisdiction to Set Aside Dismissal and Enforce Interim Settlement (filed January
12,2011)

Exhibit9:  California Regional Water Quality Control Board, San Diego Region, Revised

Meeting Notice and Agenda for June 19, 2013.

Petition for Review ) )
343998 7.DOC 28




CALIFORNIA WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

9174 Sky Park Court, Suite 100, San Diego, CA 92123-4353
Phone (858) 467-2952 - Fax (858) 571-6972
www.waterboards.ca.gov/sandiego
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FOOTHILL/EASTERN TRANSPORTATION CORRIDOR AGENCY

TESORO EXTENSION (SR 241) PROJECT
ORANGE COUNTY

The following Discharger is subject to waste discharge requirements as set forth in

this Order:

Table 1.

Discharger Information

Discharger

Foothill/Eastern Transportation Corridor Agency

Name of Project

Tesoro Extension (SR 241)

Project Address

125 Pacifica #120, Irvine, CA 92618

CIWQS Party Number

536510

Discharges by the Foothill/Eastern Transportation Corridor Agency from the
discharge points identified below are subject to the waste discharge requirements

set forth in

this Order:

Table 2: Discharge Location

Discharge
Point

Discharge Point
Longitude

Discharge Point
Latitude

Discharge
Description

Receiving Water

Clean Fill 33.532853°N -117.600563° W

Unnamed waters of
the State tributary to
Canada

Gobernadora Creek

Clean Fill 33.536310°N -117.596573° W

Unnamed waters of
the State tributary to
Canada

Gobernadora Creek

Clean Fill 33.548477°N -117.596190° W

Unnamed waters of
the State tributary to
Canada

Gobernadora Creek

Clean Fill 33.553264°N -117.595168° W

Unnamed waters of
the State tributary to
Canada

Gobernadora Creek
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Table 2: Discharge Location Continued

Discharge Discharge Discharge Point Discharge Point

Point Description Latitude Longitude Receiving Water

Unnamed waters of

. B . B the State tributary to
A2 Clean Fill 33.542563° N -117.594252° W Cafada

Gobernadora Creek

Unnamed waters of

i o ) o the State tributary to
A3 Clean Fill 33.544166°N 117.594145° W Cafada

Gobernadora Creek

Unnamed waters of

F Clean Fill 33.539938° N N -117.597137°W tge_S“"“e tributary to
anada

Gobernadora Creek

Unnamed waters of

 n Ei o ) o the State tributary to
G Clean Fill 33.547330°N 117.593120° W Canada

Gobernadora Creek

Unnamed waters of

. " ) o the State tributary to
H Clean Fill 33.551465°N 117.594385° W Cafada

Gobernadora Creek

Unnamed waters of

. . 5 the State tributary to
d Clean Fill 33.581497°N -117.609899° W Canada Chiquita

Creek

Unnamed waters of

. . . 5 the State tributary to
K Clean Fill 33.581031°N 117.608638°W | e State fnbuter

Creek

Unnamed waters of

; s ) N the State tributary to
L Clean Fill 33.581565°N 117.607591°W Cafiada Chiquita

Creek

Unnamed waters of

. ' R ) o the State tributary to
T5 | CleanFil 33.563031°N 117.605581°W | oo i

Creek

Unnamed waters of

. o i g the State tributary to
T6A Clean Fill 33.565526° N | 117.608472°W Cafiada Chiquita

Creek

Unnamed waters of

7 . 5 o the State tributary to
T6E Clean Fill 33.563933°N -117.608397°W Cafada Chiquita

Creek

Unnamed waters of

. _ y 5 the State tributary to
T7C Clean Fill 33.568236°N 117.611080°W Cafada Chiquita

Creek

Unnamed waters of
the State tributary to
Canada Chiquita
Creek

T8 ‘ Clean Fill ] 33.577195°N -117.609911°W
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Table 2: Discharge Location Continued

Discharge Discharge Discharge Point Discharge Point Receiving Water
Point Description Latitude Longitude 9
W1 ’ o G
~ (wetland) Clean Fill 33.574888° N -117.612536° W Isolated Wetland
Wetland feature-
TeW unnamed waters of
(wetland) Clean Fill | 33.562923°N -117.608649° W the State tributary to
Canada Chiquita
Creek

Table 3: Administrative Information

This Order was adopted by the California Regional Water Quality Contro} June 19 2013
Board, San Diego Region on: ,

This Order shall become effective on: June 19, 2013

|, David W. Gibson, Executive Officer, do hereby certify that this order is a full, true, and
correct copy of an order adopted by the California Regional Water Quality Control
Board, San Diego Region, on June 19, 2013.

Tentative
David W. Gibson
Executive Officer




March 16, 2015

Item No. 9
@ra%%ocument No. 4
Item
Foothill/Eastern Transportation June 19, 2013 Supporting Document No. 9
Corridor Agency
Tesoro (SR 241) Extension
Revised Tentative Order No. R8-2013-0007
TABLE OF CONTENTS
L. PROJECT INFORMATION ...t seessmesse s saee s e ssme e s 55
Il FINDINGS ..ottt ceseenscssssssssssssssseseesssasessenseeesssemsensssessesss s eeesee e e 55
]| DISCHARGE PROHIBTIONS ........occoiirecreecceie s ere vevsssmsssnssnsenssnsssss e senans 1212
v CONSTRUCTION BEST MANAGEMENT PRACTICES .....ccooveeeeeeeeeeeeeiane 1212
V. POST- CONSTRUCTION BEST MANAGEMENT PRACTICES.......coeou....... 1414
VL. RECEVING WATER LIMITATIONS .......coteetreeesesmeesrarensesnmesses sessssssrens — w1616
VII. COMPENSATORY MITIGATION......cocecmcemicecerriem e eme e seemrsseenssseesessessees e 1616
VIII. _RECEIVING WATER MONITORING .....ccoieierineseeeeeeeeeensessesesssesnesscens soeen 2121
1X. REPORTING REQUIREMENTS .......c.ccoceveeeceeceeeemeenne R —— — 2424
X. PROVISIONS.......... R e e e A AR RS AR AR R R R 2929
XI. NOTIFICATIONS..... .o eer s setrerser s se s e e saesee s ems e e s e se e e sene s esaesaees 3232

ATTACHMENT A: PROJECT SITE MAPS

ATTACHMENT B: INFORMATION SHEET

ATTACHMENT C: MITIGATION SITE MAPS

ATTACHMENT D: NON-FEDERAL WATERS OF THE STATE

ATTACHMENT E: TREATMENT CONTROL BEST MANAGEMENT PRACTICE
PLAN

ATTACHMENT F: CHIQUITA CANYON PERIMETER CONSERVATION EASEMENT



March 16, 2015
Item No. 9
ﬂi%fjéé@)émgsDocument No. 4
Foothill/Eastern Transportation June 19, 2013 Supporting Document No. 9
Corridor Agency
Tesoro (SR 241) Extension
Revised Tentative Order No. R9-2013-0007

. PROJECT INFORMATION

The following Project is subject to waste discharge requirements as set forth in this
Order:

Table 4. Project Information

Discharger Foothill/Eastern Transportation Corridor Agency

Name of Project Tesoro Extension (SR 241)

Terminus at Oso Parkway to the future Cow Camp Road immediately

Project Address north of SR-74 east of San Juan Capistrano, Orange County, CA

Project Contact, Title, and

Phone Valerie McFall, Director, Environmental Services (949) 754-3475
Mailing Address 125 Pacifica #120, Irvine, CA 92618 »

Type of Project Transportation

CIWQS Place Number 785677

WDID Number 9000002505

Il. FINDINGS

The California Regional Water Quality Control Board, San Diego Region (hereinafter
San Diego Water Board) finds:

A. Report of Waste Discharge. The Foothill/Eastern Transportation Corridor
Agency (hereinafter Discharger or F/ETCA) is a Joint Powers Agency created by
the California State Legislature to plan, finance, design, construct and operate a
toll highway system in Orange County, California. The F/ETCA submitted a
Report of Waste Discharge (ROWD) to construct the Tesoro Extension (SR 241)
(Tesoro Extension or Project), located in Orange County on August 10, 2012,
Additional information to complete the ROWD application was received on
October 4, 2012 and November 8, 2012. The ROWD was deemed complete on
November 14, 2012. The Discharger proposes to discharge fill material to waters
of the State associated with construction activity at the Project site.

B. Project Location. The Project is an approximate 5.5 mile long extension of the
existing State Route (SR) 241 from its current terminus at Oso Parkway to the
future Cow Camp Road immediately north of SR-74 in Orange County. The
Project is located within an area shown on the Cafada Gobernadora and San
Clemente US Geological Survey 7.5-minute quadrangle maps. Attachment A of
this Order provides the location of the Project and mitigation sites.

C. Receiving Waters. The Project Study Area contains a total of 16.01 acres and
28,747 lineal feet of surface waters of the State and/or waters of the United
States, of which a total of 14.35 acres constitute wetlands pursuant to federal
Clean Water Act guidance in the United States Army Corps of Engineers
(USACOE) Wetlands Delineation 1987 Manual and Supplements, and Title 33,
Code of Federal Regulations, Part 328 (33 CFR 328). The receiving waters in
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the vicinity of the Project are Canada Gobernadora Creek and Cafnada Chiquita
Creek. The Project area lies within the Mission Viejo Hydrologic Area. Individual
hydrologic subareas (HSA) defined in the Mission Viejo Hydrologic area include
Oso; Upper Trabuco; Middle Trabuco; Gobernadora; Upper San Juan; Middle
San Juan; Lower San Juan; and Ortega. Lands within the Project watersheds
are largely undeveloped, and the majority of the terrain is natively vegetated or
used for rangeland or agricultural purposes.

D. Project Description. The purpose of the Project is to provide a transportation
facility that will reduce existing and forecasted deficiencies and congestion on the
I-5 freeway and the arterial network in southern Orange County. The Project will
serve both local (existing and future) and intra- and inter-regional trips. F/ETCA
is the Project sponsor overseeing construction and is also the California
Environmental Quality Act (CEQA) lead agency for the proposed Project. Upon
opening of the Tesoro Extension roadway, the California Department of
Transportation (Caltrans) will assume ownership of the roadway facility and
responsibility for roadway maintenance. F/ETCA will be the toll operator for the
roadway and maintain tolling equipment.

The Project includes four general-purpose travel lanes, two in each direction. The
center median from Oso Parkway to the Cow Camp Road will be revegetated
with a native seed mix and will include drainage improvements, similar to the
median along the existing SR-241. The median offers future opportunities for
bus rapid transit, light rail, or additional lanes as traffic conditions warrant. Cow
Camp Road will be constructed by Rancho Mission Viejo and the County of
Orange prior to, or concurrent with, the construction of the Tesoro Extension
Project. An interchange at "G" Street and SR-241 will be constructed 0.6 mile
north of Cow Camp Road (See Project Site Maps, Attachment A). The footprint
for the Tesoro Extension Project includes areas for grading, remedial grading,
and construction disturbance areas. In addition to the paved road and
associated bridges and interchanges, the construction area includes access
roads, materials storage areas, areas for utility relocations, and areas for the
construction of Best Management Practices (BMPs). The Project adds
approximately 100 acres of impervious surface. More details about the Project
and Project impacts are described in Attachments A—E of this Order.

E. Project Impacts. The Project will result in the discharge of waste (fill) in a total
of 0.64 acre of waters of the State, including 0.40 acre (5,297 linear feet) of
permanent impacts and 0.24 acres (1,819 linear feet) of temporary impacts to
jurisdictional waters in the Mission Viejo Hydrologic Area (901.20) in the San
Juan Hydrologic Unit (901.00) (See Attachment B, Table 1).

F. Project Mitigation. The Discharger submitted a compensatory mitigation plan,
Draft Habitat Mitigation and Monitoring Plan (HMMP) for the Tesoro Extension
Project, prepared by NewFields, in October of 2012. To compensate for
unavoidable impacts to wetland and non-wetland waters of the State, the
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Discharger proposes 20.31 acres (10,316 linear feet) of mitigation and an
additional 13.55 acres of upland buffer restoration. The draft HMMP provides for
implementation of compensatory mitigation which offsets adverse water quality
impacts attributed to the Project in a manner that protects and restores the
abundance, types and conditions of aquatic resources and supports their
beneficial uses. A finalized HMMP is subject to the approval of the San Diego
Water Board and must be implemented under the terms and conditions of this
Order.

G. Water Code section 13267 authorizes the San Diego Water Board to require
technical and monitoring reports. The only restriction is that the burden,
including costs of preparing the reports, must bear a reasonable relationship to
the need for and the benefits to be obtained from the reporis. Sections VIII and
IX of this Order establish monitoring and reporting requirements to ensure that
the compensatory mitigation strategy for the Project is successful, to assess the
effectiveness of BMP strategies in protecting water quality, and to monitor
compliance with the receiving water limitations of this Order.

G=H. Project Runoff Management Plan. The Discharger submitted a post
construction storm runoff management plan (RMP), Runoff Management Plan,
241 Tesoro Extension Project, prepared by Saddleback Constructors dated
February 14, 2012. The RMP provides for the prevention of adverse impacts to
aquatic resources through Best Management Practices (BMPs) and incorporation
of various project design features for erosion control and water quality treatment.
The Discharger reports that the BMPs are in conformance with applicable
requirements set forth in the Caltrans statewide storm water NPDES Permit,
Order No. 2012-0011-DWQ, NPDES No. CAS000003. The Discharger further
reports that most of the BMPs are designed with a safety factor such that they
will function in conditions beyond those specified in the Caltrans NPDES Permit.
This Order requires that post construction BMPs and project design features
provide for the capture and treatment of the 85th percentile, 24-hour storm event
from 100 percent of the added impervious surfaces and compliance with the
South Orange County Hydromodification Plan (HMP) and the draft Model Water
Quality Management Plan (Model WQMP) for South Orange County.

| Hl. Regulatory Authority and Reason for Action. By letter dated
November 5, 2012, the U.S. Army Corps of Engineers (USACOE) determined
that the proposed Project activities will not occur within waters of the United
States and therefore the Project is not subject to USACOE jurisdiction under
Section 404 of the Clean Water Act (CWA) and a Section 404 permit is not
required for the Project. However, surface waters affected by the Project are
waters of the State, as defined by section 13050 of the Water Code which
include all water bodies, including wetlands and ephemeral, intermittent and
perennial stream channels, in all flow conditions, including effluent dominated
and seasonally dry. Waste discharges to these waters are subject to State
regulation under division 7 of the Water Code (commencing with section 13000).
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This Order is issued pursuant to Water Code section 13263, and establishes
waste discharge requirements for the discharge of fill material, including
structural material and/or earthen wastes from Project construction activities, to
waters of the State. The waste discharge requirements of this Order are
necessary to adequately address potential and anticipated impacts to waters of
the State, and to ensure compliance with applicable water quality control plans
and polices.

+J. Statement of Basis. The San Diego Water Board developed the requirements
in this Order based on information submitted as part of the ROWD and other
available information. The Information Sheet in Attachment B of this Order
contains background information and the supporting rationale for the
requirements of this Order and is hereby incorporated into this Order and
constitutes part of the Findings for this Order.

&K Water Quality Control Plan. The San Diego Water Board adopted a
Water Quality Control Plan for the San Diego Basin (hereinafter Basin Plan) on
September 8, 1994 that designates beneficial uses, establishes water quality
objectives, and contains implementation programs and policies to achieve those
objectives for Cafiada Gobernadora Creek, Cafiada Chiquita Creek, and other
receiving waters addressed through the Plan. Subsequent revisions to the Basin
Plan have also been adopted by the San Diego Water Board and approved by
the State Water Resources Control Board (State Water Board). Beneficial uses
applicable to the unnamed tributaries of Cafiada Gobernadora and Canada
Chiquita Creeks specified in the Basin Plan are as follows:

Table 1. Basin Plan Beneficial Uses of Cafada Gobernadora and Cafiada Chiguita Creeks

Discharge

Points Receiving Water Name Beneficial Use(s) (check these)

Municipal and Domestic Supply; Industrial service supply;

1.2,8,4, Unnamed tributaries to agricultural supply; contact water recreation; non-contact

éz’}_'?‘s’ B, 8?:;?&1 Gobernadora water recreation; warm freshwater habitat; cold freshwater
g habitat; and wildlife habitat.

J, K, L, T5, Municipal and Domestic Supply; Industrial service supply;

T6A, T6E, | Unnamed tributaries to agricultural supply; contact water recreation; non-contact

T7C, T8, Canada Chiquita Creek water recreation; warm freshwater habitat; cold freshwater

IW1, T6BW habitat; and wildlife habitat.

Together with an anti-degradation policy, the Basin Plan beneficial uses and
water quality objectives serve as water quality standards under the Clean Water
Act. This Order specifies waste discharge requirements that are necessary to
adequately address effects on, and threats to, applicable water quality standards
resulting from discharges attributed to the Project. Through compliance with the
waste discharge requirements of this Order, the Project will not result in State
water quality standards being violated.

K-L. Anti-Degradation Policy. The State Water Resources Control Board
established California’s anti-degradation policy in State Water Board Resolution
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No. 68-16 (Policy) which requires that existing quality of waters be maintained
unless degradation is justified based on specific findings. Minimal water quality
degradation may be allowed under the Policy only if any change in water quality
is consistent with the maximum beneéfit to the people of the State; the
degradation will not unreasonably affect present and anticipated beneficial uses;
and the degradation will not result in violation of any applicable Water Quality
Control Plan. Discharges must meet requirements that will result in the best
practicable treatment or control to avoid pollution or a condition of nuisance.
Consistent with the Policy, this Order contains waste discharge requirements to
ensure beneficial uses are maintained or enhanced through mitigation and
monitoring requirements for impacts to waters of the State. The waste discharge
requirements are designed to ensure and verify that the highest level of water
quality is maintained consistent with the maximum benefit to the people of the
State.

LM. No Net Loss Policy. In 1993, the Governor of California issued the
California Wetlands Conservation Policy (Executive Order W- 59-93). Commonly
referred to as the “No Net Loss Policy” for wetlands, the Executive Order requires
State agencies to “ensure no overall net loss [of wetlands] and achieve a long-
term net gain in the quantity, quality, and permanence of wetlands acreage and
values in California in @ manner that fosters creativity, stewardship and respect
for private property.” This Order meets the objectives of Executive Order W-59-
93 through the establishment of compensatory mitigation requirements which
offset adverse water quality impacts attributed to the Project in a manner that
protects and restores the abundance, types, and conditions of aquatic resources
and supports their beneficial uses.

M:N. California Environmental Quality Act. The Discharger is the Lead
Agency under the California Environmental Quality Act (Public Resources Code
section 21000, et seq., (CEQA)). The Discharger certified a Final Subsequent
Environmental Impact Report (FSEIR) for the “South Orange County
Transportation Improvement Project” (Transportation Improvement Project), and
filed a Notice of Determination (SCH # 2001061046) on February 23, 2006, in
accordance with California Code of Requlations, title 14, section 15094
(California Code of Requlations, title 14 section 15000 et seq. hereinafter
referred to as “CEQA Guidelines”)under CEQA GuidelinesFitle-14,California
Code-of Regulations. The Discharger determined the Transportation
Improvement Project, without mitigation, wouldi have a significant effect on the
environment. Therefore, the Final-FSEIR incorporateds mitigation measures that
to mitigate many of the Transportation Improvement Project’s effects on the
environment to less than significant. For those impacts that the Discharger
determined to be unavoidable impacts_where mitigation was infeasible, the
Discharger adopted a Statement of Overriding Considerations finding that the
specific benefits of the project outweighed the unavoidable adverse impacts.
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On April 18, 2013, the Board of Directors of the F/ETCA approved a conceptual
design for the Tesoro Extension and an Addendum to the FSEIR for the Tesoro
Extension. As described in the F/ETCA Addendum, the Tesoro Extension is a
segment of the Transportation Improvement Project and would extend SR 241
from Oso Parkway to Cow Camp Road. The Addendum states that the
alignment of the Tesoro Extension is substantially the same as alignments
previously evaluated in the FSEIR for the road segment between Oso Parkway
and Ortega Highway. The Addendum states that the differences between the
Tesoro Extension and the “Preferred Alignment” described in the FSEIR relates
to the “conversion of the folded diamond interchange at Cow Camp Road to a
simpler T-intersection configuration.” The Tesoro Extension also involves some
shifts in road alignment to reduce impacts to surface waters.

In approving the conceptual design for the Tesoro Extension, the Board of
Directors adopted findings and determined: 1) that the Tesoro Extension
approval would result in no new significant effects and no increase in the severity
of an impact as described in the FSEIR; 2) that the Project modifications do not
require the preparation of a subseguent or supplemental EIR under Public
Resources Code section 21166 or CEQA Guidelines section 15162; and 3) an
Addendum is appropriate and may be used to fulfill the environmental review
requirements of the Project. F/ETCA determined that the Addendum addressed
minor environmental effects associated with minor alterations to the Project
design and changes in circumstances that have occurred since certification of the
FSEIR. On April 23, 2013, a Notice of Determination for the approval and
F/ETCA'’s decision to prepare an Addendum was posted and filed in the Orange
County Recorder’s Office and with the State Clearinghouse.

San Dieqo Water Board Findings

As a responsible agency under CEQA, (CEQA Guidelines section 15096), Fthe
San Diego Water Board has reviewed the-lead-ageney'sF/ETCA’s FiralFSEIR,
Findings, and-Statement of Overriding Considerations, and the Addendum

F/ETCA prepared pursuant to CEQA Gurdelrnes sect|on 15164. Neﬁe—e#the

respens%mtyLef—theLSan&ege—Wa%eFBea-rd—The San Dreqo Water Board has

considered the environmental effects of the Project, as shown in the FSEIR and
the changes identified in the Addendum. The San Diego Water Board finds that
since F/ETCA’s approval of the Addendum on April 18, 2013, none of the
conditions under CEQA Guidelines section 15162 trigger the need for the San
Diego Water Board to prepare a subsequent or supplemental EIR in its role as
responsible agency under CEQA. Therefore, under CEQA Guidelines section
15050, the decision of F/ETCA, as Lead Agency. is final and conclusive on all
persons, including responsible agencies. The San Diego Water Board also finds
that none of the significant unavoidable environmental impacts addressed in the
FSEIR that led to the F/ETCA’s adoption of the Statement of Overriding

10
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Considerations are within the areas of responsibility of the San Diego Water
Board.

The San Diego Water Board also concludes, however, that without mitigation; the
Project as proposed may have a significant effect on resources within the San
Diego Water Board'’s purview.en-the-environment- Pursuant to CEQA Guidelines
section 15091 subdivision (a) (1), the San Diego Water Board finds that changes
or alterations have been required in, or incorporated into, the Project which avoid
or substantially lessen the significant environmental effects that are within the
San Diego Water Board’s purview as identified in the FSEIR and Addendum.

This Order requires implementation of mitigation measures that will reduce
effects on the environment that are within the San Diego Water Board'’s
jurisdiction-responsibility to less than significant. For impacts to resources within
the San Diego Water Board’s purview, the mitigation measures include:
establishment, restoration, and enhancement of 21.27 acres of waters of the
State and 13.55 acres of upland watershed buffer restoration. These measures
are described in more detail in section VIl of this Order and in section 7.0 of the
Information Sheet (Attachment B to this Order). Additional mitigation measures
for the potential impacts to water resources are described in sections IV and V of
this Order. The Order requires the Discharger to comply with a monitoring and
reporting program that will ensure that the mitigation measures are implemented
and the requirements of this Order are met. Mitigation monitoring and reporting
requirements are set forth in section IX of this Order.

N:O. Executive Officer Delegation of Authority. The San Diego Water Board
by prior resolution has delegated all matters that may legally be delegated to its
Executive Officer to act on its behalf pursuant to Water Code section 13223.
Therefore, the Executive Officer is authorized to act on the San Diego Water
Board's behalf on any matter within this Order unless such delegation is unlawful
under Water Code section 13223 or this Order explicitly states otherwise

O.P. Public Notice. The San Diego Water Board has notified the Discharger
and interested agencies and persons of its intent to prescribe waste discharge
requirements for the discharge and has provided them with an opportunity to
submit their written comments and recommendations. Details of the notification
are provided in the Information Sheet provided in Attachment B of this Order.

Q. Public Hearing. The San Diego Water Board, in a public meeting, heard and
considered all comments pertaining to the discharge. Details of the Public
Hearing are provided in the Information Sheet provided in Attachment B of this
Order.

1"
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ER.
IT IS HEREBY ORDERED that, in order to meet the provisions contained in Division 7
of the Water Code (commencing with section 13000) and regulations adopted
thereunder, the Discharger shall comply with the requirements in this Order.

lll. DISCHARGE PROHIBTIONS

A. The discharge of waste, in a manner or location other than as described in the
Report of Waste Discharge or findings of this Order, and for which valid waste
discharge requirements are not in force is prohibited.

B. The discharge of sand, silt, clay, or other earthen materials from any activity in
quantities which cause deleterious bottom deposits, turbidity, or discoloration in
waters of the State or which unreasonably affect, or threaten to affect, beneficial
uses of such waters is prohibited.

C. The treatment, storage, or disposal of waste in a manner that creates a pollution,
contamination or nuisance, as defined by Water Code section 13050, is
prohibited.

D. The dumping, deposition, or discharge of waste directly into waters of the State,
or adjacent to such waters in any manner which may permit it's being transported
into the waters, is prohibited unless authorized by the San Diego Water Board

E. The Discharger must comply with all applicable Discharge Prohibitions contained
in Chapter 4 of the Basin Plan, incorporated into this Order as if fully set forth
herein.

IV. CONSTRUCTION BEST MANAGEMENT PRACTICES

A. Prior to the start of the project, and annually thereafter, the Discharger must
educate all personnel on the requirements in this Order, including pollution
prevention measures, spill response, and Best Management Practices (BMPs)
implementation and maintenance.

B. The Discharger must, at all times, maintain appropriate types and sufficient
guantities of materials on-site to contain any spill or inadvertent release of
materials that may cause a condition of pollution or nuisance if the materials
reach waters of the United States and/or State.

C. The Discharger, and/or all legally responsible parties in the Project construction
area, must enroll in and comply with the requirements of State Water Resources
Control Board Water Quality Order No. 2009-0009-DWQ, NPDES No.
CAS000002, General Permit for Storm Water Discharges Associated with
Construction and Land Disturbance Activities, and any subsequent revisions
thereto.

12
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D.

The treatment, storage, and disposal of wastewater during the life of the project
must be done in accordance with waste discharge requirements established by
the San Diego Water Board pursuant to Water Code 13260.

Discharges of concentrated flow during construction or after completion of the
Project must not cause downstream erosion or damage to properties or stream
habitat.

Water containing mud, silt, or other pollutants from equipment washing or other
activities, must not be discharged to waters of the United States and/or the State
or placed in locations that may be subjected to storm flows. Pollutants
discharged to areas within a stream diversion area must be removed at the end
of each work day or sooner if rain is predicted.

. All surface waters, including ponded waters, must be diverted away from areas

undergoing grading, construction, excavation, vegetation removal, and/or any
other activity which may result in a discharge to the receiving waters. Diversion
activities must not result in the degradation of beneficial uses or exceedance of
water quality objectives of the receiving waters. Any temporary dam or other
artificial obstruction constructed must only be built from materials such as clean
gravel which will cause little or no siltation. Normal flows must be restored to the
affected stream immediately upon completion of work at that location.

. Cofferdams and water barrier construction shall be adequate to prevent seepage

into or from the work area. Cofferdams or water barriers shall not be made of
earth or other substances subject to erosion or that contain pollutants. When
dewatering is necessary to create a temporary dry construction area, the water
shall be pumped through a sediment-settling device before it is returned to the
water body. The enclosure and the supportive material shall be removed when
the work is completed, and removal shall proceed from downstream to upstream.

All areas that will be left in a rough graded state must be stabilized no later than
two weeks after completion of grading. The Discharger is responsible for
implementing and maintaining BMPs to prevent erosion of rough graded areas.
Hydroseed areas must be revegetated with native species appropriate for the
area. The revegetation palette must not contain any plants listed on the
California Invasive Plant Council Invasive Plant Inventory, which can be found
online at http://www.cal-ipc.org/ip/inventory/weedlist.php. Follow-up seed
applications must be made as needed to cover bare spots and to maintain
adequate soil protection.

Except as authorized by this Order, substances hazardous to aquatic life
including, but not limited to, petroleum products, raw cement/concrete, asphalt,
and coating materials, must be prevented from contaminating the soil and/or
entering waters of the United States and/or State. BMPs must be implemented
to prevent such discharges during each Project activity involving hazardous

13
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materials.

K. Removal of vegetation must occur by hand, mechanically, or using United States
Environmental Protection Agency (USEPA) approved herbicides deployed using
applicable BMPs to prevent impacts to beneficial uses of waters of the State.
Use of aquatic pesticides must be done in accordance with State Water
Resources Control Board Water Quality Order No. 2004-0009-DWQ, Statewide
General National Pollutant Discharge Elimination System Permit For The
Discharge Of Aquatic Pesticides For Aquatic Weed Control In Waters Of The
United States General Permit No. CAG990005, and any subseqguent revisions
thereto.

V. POST- CONSTRUCTION BEST MANAGEMENT PRACTICES

A. All storm drain inlet structures within the Project boundaries must be stamped
and/or stenciled with appropriate language prohibiting non-storm water
discharges.

B. Fhe-Dischargermustinstalland implement the-post-construction BMBs for
Extension-Profect-prepared-by-Saddieback-Constructors for F/ETCA-and-dated
W#%%WS%%H%MRS%&PB%%HGQW&HM

rior-te any autherized-use-of the State
Boute{SR}-241J-esore Extension-

B. Pest-construction BMPs-The Runoff Management Plan (RMP) for 241 Tesoro
Extension Project, prepared by Saddleback Constructors for F/ETCA, and dated
February 14, 2012 The-RMP-must be in conformance with applicable
requirements set forth in the statewide storm water NPDES permit for the
California Department of Transportation (Caltrans), Order No. 2012-0011-DWQ,
NPDES No. CAS000003. PestcenstructionBMPsThe RMP must also provide
for the capture and treatment of the 85th percentile, 24-hour storm event from
100 percent of the added impervious surfaces, and comply with the draft Model
Water Quality Management Plan (Model WQMP) for South Orange County,
dated December 16, 2011, and the draft South Orange County Hydromodification
Plan (HMP), dated December 11, 2011.

1. Update RMP. The Discharger must update the RMP to conform with the
above applicable requirements and submit an updated RMP to the San Diego
Water Board no later than October 31, 2013. The Discharger shall provide
documentation that the updated RMP was prepared and certified by a
properly gualified engineer, registered in the State of California. A statement
of qualifications of the responsible lead professionals shall be included in the
RMP.

2. BMP Implementation. The Discharger shall implement the updated RMP as
unless otherwise directed in writing by the San Diego Water Board. All post-

14
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construction BMPs described in the RMP must be installed and functional
within 30 days of Project completion and prior to any authorized use of the
State Route (SR) 241 Tesoro Extension.

C. All post-construction structural treatment BMPs, including, but not limited to,
vegetated swales and media filters, must be regularly inspected and maintained
in perpetuity per manufacturers’ specifications for proprietary structural devices,
and at frequencies no less than those recommended by the California Storm
Water Quality Association (CASQA)' guidance for non-proprietary measures. At
a minimum, the Discharger must comply with the following:

1. Final maintenance plans for the vegetated swales must be developed and
implemented based on CASQA guidance.

2. Flow-based treatment BMPs (e.g., media filters and vegetated swales)
must be inspected at a minimum monthly from October through April and
at least twice from May through September each year.

3. Retention basins must be maintained as necessary to prevent nuisance
conditions, including those associated with odors, trash, and disease
vectors. Such maintenance shall not compromise the ability of the basins
to perform water quality treatment required by this Order.

4. Records must be kept regarding inspections and maintenance in order to
assess the performance of the systems and determine whether
adaptations are necessary to protect receiving waters.

D. Bridges, culverts, dip crossings, or other stream crossing structures shall be
designed and installed so they will not cause scouring of the stream bed and
erosion of the banks in the vicinity of the Project. Storm drain lines/culverts and
other stream crossing structures shall be designed and maintained to
accommodate at least a 100-year, 24-hour storm event, including associated
bedload and debris with a similar average velocity as upstream and downstream
sections. Bottoms of temporary culverts shall be placed at stream channel grade
and bottoms of permanent culverts shall be open bottom or embedded and
backfilled below the grade of the stream greater than or equal to a depth of 1
foot.

E. If groundwater dewatering is required for the Project, the Discharger shall enroll
in and comply with the requirements of San Diego Water Board Order No. R9-
2008-0002 NPDES No. CAG919002, General Waste Discharge Requirements
For Groundwater Extraction Waste Discharges From Construction, Remediation,

' California Storm Water Quality Association (California Storm Water BMP Handbook, New Development
and Redevelopment 2003), available on-line at: hitp./www.cabmphandbooks.org/ [Accessed on January
15, 2012]
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and Permanent Groundwater Extraction Projects to Surface Waters within The
San Diego Region Except for San Diego Bay.

VI. RECEVING WATER LIMITATIONS

A. The receiving water limitations set forth below for the unnamed tributaries of
Canada Gobernadora and Canada Chiquita Creeks are based on applicable
water quality standards contained in the Basin Plan and federal regulations and
are a required part of this Order. Project activities shall not cause or contribute to
violation of these receiving water limitations.

1. Water Quality Objectives. Water quality objectives applicable to the
unnamed tributaries of Canada Gobernadora and Cafada Chiquita
Creeks established in Chapter 3 of the Basin Plan shall not be exceeded.

2. Priority Pollutant Criteria. Priority pollutant criteria applicable to the
unnamed tributaries of Canada Gobernadora and Canada Chiquita
Creeks promulgated by the USEPA through the a) National Toxics Rule
(NTR) (40 CFR 131.36 promulgated on December 22, 1992 and amended
on May 4, 1995) and b) California Toxics Rule (CTR) (40 CFR 131.38, (65
Fed. Register 31682-31719), adding Section 131.38 to Title 40 of the
Code of Federal Regulations, on May 18, 2000) shall not be exceeded.

Vil. COMPENSATORY MITIGATION

A. Duty to Comply. The Discharger shall retain responsibility for providing
compensatory mitigation for the Project as required in this Order and shall direct
any agreement(s) to obtain compensatory mitigation services.

B. Compensatory Management Plan Development. The Discharger shall update
and finalize the Draft Habitat Mitigation and Monitoring Plan (HMMP) for the
Tesoro Extension Project, prepared by NewFields, dated October 2012. The
HMMP must be received by the San Diego Water Board no later June-14July 26,
2013 and prior to the start of Project construction. The finalized and updated
HMMP shall contain the following elements to the satisfaction of the San Diego
Water Board:

1. A description of the legal arrangements and instruments for financial
assurance, protection, and management that will be used to ensure the
long term protection of the compensatory mitigation sites in perpetuity.

2. A description of the interim and long-term management and reporting
plans for the compensatory mitigation sites including but not limited to:
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a. A description and schedule of maintenance, after initial
construction, to support achievement of performance standards and
maintenance for any other purpose.

b. A detailed long-term plan that specifies how the site will be used,
how the site will be maintained, who will be responsible for the
work, and a schedule for all activities.

c. Management measures that will be implemented to ensure long-
term sustainability after performance standards have been
achieved; the responsible party for implementing the management
measures; and long-term financing mechanisms; as well as the
conditions that will trigger certain maintenance needs or
management activities. Compensatory mitigation sites shall be
designed to be self-sustaining when mature to the maximum
degree practicable.

3. A description of the factors considered during the site selection process.
This should include consideration of watershed needs, and the
practicability of accomplishing ecologically self-sustaining aquatic
resource restoration, establishment, enhancement, and/or preservation at
the compensatory mitigation site.

4. A map of suitable scale and description to identify the ecological
characteristics of the compensatory mitigation sites and how that replaces
the functions and services of the Project impact sites. This may include
descriptions of historical and existing plant communities, historical and
existing hydrology, soil conditions, and other site characteristics
appropriate to the type of water body proposed as mitigation.

5. A description of the amount and form of financial assurance (e.g.
performance bonds, escrow accounts, casually insurance, letters of credit,
legislative appropriations for government sponsored projects, or other
appropriate instruments) to be provided, including a brief explanation of
the rationale for this determination.

6. Detailed written specifications and work descriptions for the development
of the compensatory mitigation sites, including at a minimum, timing,
sources of water (include proof of pertinent water right(s), if applicable),
methods for establishing desired plant communities, and erosion control
measures.

7. A description and schedule of maintenance requirements to ensure the

continued viability of the aquatic resources once initial construction is
completed.
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8. A description of ecologically based, and measureable, performance
standards that will be used to determine whether the compensatory
mitigation objectives are being met.

9. A description of the factors or parameters that will be monitored to
determine whether the compensatory mitigation is on track to meet
performance standards and whether adaptive management is needed. A
schedule for monitoring and reporting must be included.

10. A description of how the compensatory mitigation sites will be managed, in
perpetuity after performance standards have been achieved, to ensure the
long-term sustainability of the resource. The description shall identify the
long-term finance mechanisms and the party responsible for long-term
management.

11.An adaptive management plan that includes a management strategy to
address unforeseen changes in site conditions or other components of the
compensatory mitigation sites. The adaptive management plan must be
of sufficient detail to guide decisions for revising the compensatory
mitigation plans and implementing corrective measures as necessary to
address both foreseeable and unforeseen circumstances.

C. Compensatory Mitigation Plan Implementation. Following receipt of a
complete Habitat Mitigation and Monitoring Plan (HMMP), containing the
information required under section VII.B. of this Order, the HMMP will be posted
on the San Diego Water Board website and released for public review and
comment for a minimum of 30 days. Based on the timely comments received,
the San Diego Water Board Executive Officer will determine whether to hold a
public hearing for San Diego Water Board consideration of the HMMP. If no
hearing is scheduled the San Diego Water Board Executive Officer may inform
the Discharger in writing that the HMMP is complete based on available
information and that the Discharger shall commence with implementation of the
HMMP at the general locations described in Attachment C of this Order. Before
beginning these activities the Discharger shall:

1. Notify the San Diego Water Board of its intent to initiate the actions
included in the HMMP; and

2. Comply with any conditions set by the San Diego Water Board.

D. Temporary Project Impacts. The Discharger must restore areas of temporary
disturbance which could result in a discharge or a threatened discharge to waters
of the United States and/or State. Restoration must include grading of disturbed
areas to pre-project contours and revegetation with native species. The
Discharger must implement all necessary BMPs to control erosion and runoff
from areas associated with this project. The revegetation palette must not
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contain any plants listed on the California Invasive Plant Council Invasive Plant
Inventory, which can be found online at http://www.cal-

ipc.org/ip/inventory/weedlist.php. Follow-up applications shall be made, as
needed, to cover bare spots and to maintain adequate soil protection.

E. Timing of Compensatory Mitigation. The Discharger shall implement the
compensatory mitigation projects in accordance with the tasks and schedule
described below:

1.

The construction of the compensatory mitigation projects must be
completed no later than 18 months following the initial discharge of dredge
or fill material into waters of the State. The Discharger shall submit a
written notification to the San Diego Water Board providing the date of the
initial discharge of dredge or fill material into waters of the State. This
notification must be received by the San Diego Water Board no later than
five (5) days following the initial discharge. Delays in implementing
mitigation must be compensated for by an increased mitigation
implementation of 10 percent of the cumulative compensatory mitigation
for each month of delay.

Within 6 months of the start of Project construction, the Discharger shall
document that adequate funding to purchase and maintain the
compensatory mitigation sites exists to satisfy the compensatory
mitigation requirements of the Project as described in the HMMP in
perpetuity.

Mitigation maintenance and monitoring programs required and approved
by the San Diego Water Board shall begin upon completion of
construction of the compensatory mitigation projects.

F. Conservation Easement. The Discharger must comply with the following
requirements:

s

The Discharger must provide a copy of the Conservation Easement for the
compensatory mitigation sites to the San Diego Water Board no later than
6 months following issuance of this Order. The Conservation Easement
Deed shall indicate the "Grantor" (property owner) and "Grantee” (holder)
of the Conservation Easement.

. Pursuant to Civil Code Section 815, and Government Code Sections

65965-65968, the holder of the Conservation Easement for Mitigation
Area B, per the existing easement agreement with U.S. Fish and Wildlife
Service and the California Department of Fish and Wildlife (CDFW), shall
continue to be held by the Discharger (See Attachment F). For Mitigation
Area A, the holder of the Conservation Easement shall be the Reserve at
Rancho Mission Viejo. The Discharger shall provide documentation to the
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San Diego Water Board that it has sufficient funds available to allow it to
monitor the compensatory mitigation sites in perpetuity and to ensure
compliance with the satisfactory Conservation Easements and report to
the agencies. The Discharger shall provide such documentation of
adequate and available funds no later than 18 months from the effective
date of this Order.

3. Each Conservation Easement must ensure that the property designated
for compensatory mitigation will be retained in perpetuity and maintained
without future development or encroachment on the site or activities which
could otherwise reduce the functions and values of the site for the variety
of beneficial uses of waters of the State that it supports. The
Conservation Easement or other appropriate legal limitation must prohibit,
without exception, all residential, commercial, industrial, institutional, and
transportation development, and any other infrastructure development that
would not maintain or enhance the wetland functions and values of the
site. Other infrastructure development to be prohibited includes, but is not
limited to, additional utility lines, maintenance roads, and areas of
maintained landscaping for recreation.

4. The Conservation Easement must provide the Assessor’s Parcel Numbers
for all of the properties in the compensatory mitigation sites.

5. Recordation of the Conservation Easement shall occur no later than ten
(10) days after the Discharger receives concurrence from the San Diego
Water Board, and any other agency with jurisdiction, that the
Compensatory Mitigation Sites have achieved the performance criteria set
forth in the approved Final Habitat Mitigation and Monitoring Plan
(approved Final HMMP) required in sections VII.B and VII.C of this Order.

6. Endowment funding for the interim and long-term management of the
compensatory mitigation sites must meet the following requirements:

a. Pursuant to California Civil Code section 815.3 and California
Government Code section 65965 et seq., the Discharger shall hold
an endowment for purposes of funding long-term management of
the compensatory mitigation sites.

b. The Discharger shall include a line item in its annual budget for the
interim and long-term management of the compensatory mitigation
sites and segregate funds as necessary to ensure compliance with
the long-term management requirements of the Conservation
Easement and the approved Final HMMP.

c. The Discharger must provide the San Diego Water Board with proof
of full funding for the endowment fund for the interim and long-term
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management of the compensatory mitigation sites in accordance
with the HMMP no later than 6 months from the issuance of this
Order.

G. Financial Assurance. The Discharger must comply with the following
requirements to use a letter of credit, an escrow account, or other form of
financial security acceptable to the San Diego Water Board, as a form of financial
assurance:

1. No later than 6 months from the issuance of this Order, the Discharger
shall provide the San Diego Water Board an irrevocable letter of credit or
proof of another form of financial assurance acceptable to the San Diego
Water Board in an amount determined by the San Diego Water Board to
be sufficient for the value of (1) the acquisition of sites in the land required
for compensatory mitigation, (2) the estimated cost of obtaining the
Conservation Easement, (3) the estimated cost of construction of the
compensatory mitigation projects, and (4) the estimated cost of achieving
establishment and compliance with the performance measures set forth in
the approved Final HMMP. The Discharger shall prepare a draft financial
assurance instrument and submit it to the San Diego Water Board for its
approval no later than 90 days following issuance of this Order. The
financial assurance instrument shall allow the San Diego Water Board to
immediately draw on the financial assurance instrument if the San Diego
Water Board determines in its sole discretion that the Discharger has
failed to meet its mitigation obligations.

2. The Discharger’s bank shall finalize and execute the financial assurance
instrument after the San Diego Water Board approves the draft financial
assurance instrument.

3. If the Discharger has not met its mitigation obligations within 60 days prior
to the financial assurance instrument’sexpiration date, the Discharger shall
confirm with its bank that the expiration date will be extended. If the bank
elects not to extend the expiration date, the Discharger shall establish a
new financial assurance instrumentto replace the original financial
assurance instrument. The new financial assurance instrument shall be
subject to the San Diego Water Board’s approval following the same
procedure described in the requirements above. The Discharger shall
maintain a financial assurance instrument in place, as described above,
until the Discharger has met its mitigation obligations.

| VilI._RECEIVING WATER MONITORING

A. The Discharger shall develop a monitoring program to assess effects of the
project on the physical, chemical, and biological integrity of receiving waters. In
addition, monitoring shall be performed by the Discharger to assess compliance
with the receiving water limitations of this Order. The monitoring may be

21



March 16, 2015
Iltem No. 9

ﬁ:%ﬁﬁfg@gﬁwbSDocument No. 4

Foothill/Eastern Transportation June 19, 2013 Supporting Document No. 9
Corridor Agency

Tesoro (SR 241) Extension

Revised Tentative Order No. R9-2013-0007

performed either by the Discharger or through participation in a water body
monitoring coalition or both as determined by the San Diego Water Board.

A1, Monitoring Coalitions. To achieve maximum efficiency and
economy of resources, the San Diego Water Board encourages the
Discharger to establish or join a water body-monitoring coalition.
Monitoring coalitions enable the sharing of technical resources, trained
personnel, and associated costs and create an integrated water and
sediment monitoring program within each water body. Focusing
resources on water body issues and developing a broader understanding
of pollutants effects in these water bodies enables the development of
more rapid and efficient response strategies and facilitates better
management of water guality.

a. If a water body monitoring coalition is established, the coalition
shall be responsible for monitoring within the designated water
body and for ensuring that appropriate studies and reports required
under this Order are completed in a timely manner.

b. The coalitions shall coordinate with the San Diego Water Board to
ensure that all coalition participants are proactive and responsive to
potential water quality related issues as they arise during
monitoring and assessment.

2. Monitoring Plan. The Discharger or water body monitoring coalition shall
prepare and submit a Monitoring Plan to assess compliance with the
Receiving Water Limitations of this Order. The Monitoring Plan shall be
submitted no later than January 1, 2014, and shall contain the following
elements:

a. Quality Assurance Project Plan. A Quality Assurance Project
Plan (QAPP) describing the project objectives and organization,

functional activities, and quality assurance/quality control protocols
for the water and bioassessment monitoring.

b. Conceptual Model. A Conceptual Model identifying the physical
and chemical factors that control the fate and transport of pollutants
and receptors that could be exposed to pollutants in the water and
sediment. The Conceptual Model will serve as the basis for
assessing the appropriateness of the Monitoring Plan design. The
Conceptual Model shall consider:

22



March 16, 2015

i &91 Iltem No. 9
u

lte?ﬂﬁd;g% PDocument No. 4

Foothill/Eastern Transportation June 19, 2013 Supporting Document No. 9

Corridor Agency
Tesoro (SR 241) Extension
Revised Tentative Order No. R8-2013-0007

(1) Points of discharge into the segment of the water body or region
of interest;

(2) Direction of predominant currents;

(3) Historic or legacy conditions in the vicinity;

(4) Nearby land uses or actions:

(5) Beneficial uses of the receiving waters;

(

(

6) Potential constituents of concern:
7) Potential receptors of concern; and
(8) Other sources or discharges in the immediate vicinity.

Bioassessment. The Monitoring Plan shall include provisions for

bioassessment monitoring using the professional level non-point
source protocol of the California Stream Bioassessment procedure?
to assess effects of the project on the biological integrity of
receiving waters.

. Spatial Representation. The Monitoring Plan shall be designed to

ensure that the sample stations are spatially representative to
evaluate positive or negative site specific impacts on watershed
conditions resulting from the Tesoro Extension Project within the
water body segment or region of interest.

Existing Data and Information. The Monitoring Plan desian shall

. take into consideration existing data and information of appropriate
quality.

Monitoring Frequency. The Monitoring Plan shall include a

schedule for completion of all sample collection and analysis
activities and submission of the Receiving Water Monitoring
Reports described in Reporting Requirements section IX.F of this
Order.

2 Copies of the California Stream Bioassessment Procedure can be obtained at

http://www.dfg.ca.gov/cabw/cabwhome.html. Additional Information on Stream bioassessment may be obtained

at http://www.waterboards.ca.gov/rwgch9/water issues/programs/bioassessment/index.shtml
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3. Monitoring Plan Implementation. The Discharger or water body monitoring
coalition shall implement the Monitoring Plan in accordance with the schedule
contained in the Monitoring Plan unless otherwise directed in writing by the
San Diego Water Board. Before beginning sample collection activities, the
Discharger or water body monitoring coalition shall:

a. Notify the San Diego Water Board at least fourteen days in
advance of the beginning of sample collection activities.: and

b. Comply with any conditions set by the San Diego Water Board with
respect to sample collection methods, such as providing split

samples.
- VH-IX. REPORTING REQUIREMENTS

A. Mitigation and monitoring reporting must be conducted for the compensatory
mitigation sites and submitted to the San Diego Water Board prior to December
1st of each year. The Discharger shall provide a report to the San Diego Water
Board after the completion of baseline surveys of aquatic resources at the
compensatory mitigation sites. The Discharger shall also provide annual
reports for the compensatory mitigation sites during the management period for
the first five years and until all long-term performance measures identified in the
approved HMMP have been met to the satisfaction of the San Diego Water
Board. The reports must (1) document conditions at the mitigation sites so that
changes can be tracked and management issues identified and addressed and
(2) include the following information:

1. The following identification numbers in the header or subject line: Place ID
No. 785677, Order No. R9-2013-0007;

2. The names, qualifications, and affiliations of the persons contributing to
the report;

3. A status report on the construction of the Project;

4. Tables presenting the raw data collected in the field as well as analyses of
the physical and biological data, including at a minimum:

a. Topographic complexity characteristics at each mitigation site;
b. Upstream and downstream habitat and hydrologic connectivity; and
c. Width of native vegetation buffer around the entire mitigation site.
5. Qualitative and quantitative comparisons of current mitigation conditions
with pre-construction conditions and previous mitigation monitoring
results;

6. Other items specified in the approved HMMP;
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7. Results of general compensatory mitigation sites conditions, global
positioning system (GPS) recordation of jurisdictional waters, and changes
in hydrology. Any recommendations for habitat enhancement measures,
changes in the monitoring program, or issues such as weed removal and
erosion control;

8. An annual monitoring report, prepared by the easement holder,
documenting compliance with the conservation easement. At the
discretion of the Conservation Easement holder, the report may be
prepared and submitted as a separate report or the information may be
submitted to the San Diego Water Board in the Annual Compliance and
Effectiveness Report prepared for the San Juan Creek
Watershed/Western San Mateo Creek Watershed Special Area
Management Plan and Southern Subregion Habitat Conservation Plan;

9. Photo documentation must be conducted in accordance with the State
Water Resources Control Board Standard Operating Procedure 4.2.1.4.3
The Discharger must conduct photo documentation of the Project site,
post construction BMPs, and mitigation areas prior to, during, and after
Project construction. In addition, photo documentation must include
Geographic Positioning System (GPS) coordinates for each of the photo
points referenced. The report must include a compact disc that contains
digital files of all the photos (jpeg file type or similar); and

10.Documentation that Project information has been uploaded to the
California Wetlands Portal at http://www.californiawetlands.net/tracker/.

B. California Rapid Assessment Method. The California Rapid Assessment
Method (CRAM) must be utilized at the impact and mitigation sites prior to
impacts to establish pre-project baseline conditions. In addition, CRAM must be
utilized at the mitigation sites at years 3 and 5 following completion of the
mitigation site construction and continuing until success criteria have been met.
The results of the CRAM assessment must be submitted each year with the
Annual Monitoring Reports and data must be uploaded into eCRAM
(http://www.cramwetlands.orq).

C. Geographic Information System Reporting. The Discharger must submit
Geographic Information System (GIS) shape files of the impact and mitigation
areas with the annual report. All impact and mitigation areas shape files must be
polygons. Two GPS readings (points) must be taken on each line of the polygon
and the polygon must have a minimum of 10 points. GIS metadata must also be

3 .
Available at

hitp://www.waterboards.ca.gov/sandiego/water issues/programs/401 certification/docs/StreamPhotoDoc

SOP.pdf [Accessed on January 15, 2012]
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E.

submitted.

Project Completion Report. Within 30 days of Discharger’s final acceptance of
the completed Project by the design build contractor, the Discharger must submit
a Project Completion Report to the San Diego Water Board containing the
following information:

1. The dates for initiation of Project construction and completion of Project
construction;

2. An evaluation, interpretation and tabulation of Project activities detailing
the completion of construction and compliance with all requirements of this
Order and all applicable mitigation measures contained in the Project’s
certified Final Environmental Impact Report for the South Orange County
Transportation Infrastructure Improvement Project;
3. As-built Project drawings no bigger than 11inches x 17inches; and
4. Photos of the completed Project including post-construction BMPs.
Compensatory Mitigation Completion Report. The Discharger must prepare
and submit a report to the San Diego Water Board, within 30 days of completion of
mitigation site preparation and planting, containing the following information:
1. The as-built status of the mitigation sites;
2. Mitigation site topography maps;
3. Planting locations;
4. Pre- and post-construction photos of the mitigation sites; and

5. A survey report documenting the boundaries of mitigation sites.

Receiving Water Monitoring Reporting. The Discharger shall submit the

F.

results of the receiving water monitoring in the Annual Monitoring Report, due prior
to December 1% of each year. Receiving water monitoring reporting shall continue
for at least five years following project construction completion. Five years after
construction completion, the Discharger may request changes to or elimination of
the receiving water monitoring reporting. Receiving water monitoring results must
be submitted to the San Diego Water Board in electronic format. The Receiving
Water Monitoring Reports shall contain the following information:
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a. Analysis. An evaluation, interpretation and tabulation of the water and
bicassessment monitoring data including interpretations and conclusions
as to whether applicable Receiving Water Limitations in this Order have
been attained at each sample station. The analysis shall also include a
discussion of water quality trends, the effects of the Project on receiving
waters, and the effectiveness of Project BMPs.

b. Sample Location Map. The locations, type, and number of samples shall
be identified and shown on a site map.

c. California Environmental Data Exchange Network. A statement certifying
that the monitoring data and results have been uploaded into the
California Environmental Data Exchange Network (CEDEN).

EG. Noncompliance Reports. The Discharger must report to the San Diego
Water Board any noncompliance which may endanger human health or the
environment. Any information shall be provided orally within 24 hours from the
time the Discharger becomes aware of the circumstances. A written submission
shall also be provided within five (5) days of the time the Discharger becomes
aware of the circumstances. The written submission shall contain a description
of the incident and its cause, the period of the noncompliance including exact
dates and times; and if the noncompliance has not been corrected, the
anticipated time it is expected to continue, and steps taken or planned to reduce,
eliminate, and prevent reoccurrence of the noncompliance. The San Diego
Water Board may waive the above-required written report under this provision on
a case by case basis if an oral report has been received within 24 hours,

G-H. Hazardous Substance Discharge. Except for a discharge which is in
compliance with this Order, any person who, without regard to intent or
negligence, causes or permits any hazardous substance or sewage to be
discharged in or on any waters of the State, shall as soon as (a) that person has
knowledge of the discharge, (b) notification is possible, and (c) notification can be
provided without substantially impeding cleanup or other emergency measures,
immediately notify the County of Orange, Environmental Health Division in
accordance with California Health and Safety Code section 5411.5 and the
California Office of Emergency Services of the discharge in accordance with the
spill reporting provision of the State toxic disaster contingency plan adopted
pursuant to Government Code Title 2, Division 1, Chapter 7, Article 3.7
(commencing with section 8574.17), and immediately notify the State Water
Board or the San Diego Water Board of the discharge. This provision does not
require reporting of any discharge of less than a reportable quantity as provided
for under subdivisions (f) and (g) of section 13271 of the Water Code unless the
Discharger is in violation of a Basin Plan prohibition.

HL Oil or Petroleum Product Discharge. Except for a discharge which is in
compliance with this Order, any person who without regard to intent or
negligence, causes or permits any oil or petroleum product to be discharged in or
on any waters of the State, or discharged or deposited where it is, or probably
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will be, discharged in or on any waters of the State, shall, as soon as (a) such
person has knowledge of the discharge, (b) notification is possible, and (c)
notification can be provided without substantially impeding cleanup or other
emergency measures, immediately notify the California Office of Emergency
Services of the discharge in accordance with the spill reporting provision of the
State oil spill contingency plan adopted pursuant to Government Code Title 2,
Division 1, Chapter 7, Article 3.7 (commencing with section 8574.1). This
requirement does not require reporting of any discharge of less than 42 gallons
unless the discharge is also required to be reported pursuant to Clean Water Act
section 311, or the discharge is in violation of a Basin Plan prohibition

Report Submittal. The Discharger shall submit both one complete electronic
copy (on compact disc or other appropriate media) and one complete paper copy
of all reports required under this Order including notifications, technical reports,
and monitoring reports. All correspondence and documents submitted to the San
Diego Water Board must include the following identification numbers in the
header or subject line: Place ID No. 785677, Order No. R9-2013-0007. The
preferred electronic format for each report submission is PDF format that is text
searchable.

Signatory Requirements. All applications, reports, or information
submitted to the San Diego Water Board must be signed and certified as follows:

1. For a corporation, by a responsible corporate officer of at least the level of
vice president; or

2. For a partnership or sole proprietorship, by a general partner or proprietor,
respectively; or

3. For a municipality, or a State, federal, or other public agency, by either a
principal executive officer or ranking elected official.

Duly Authorized Representative. Applications, reports, or information

submitted to the San Diego Water Board may be signed by a duly authorized

representative of that person described in Reporting Requirement J above if:
1. The authorization is made in writing by a person described above;

2. The authorization specifies either an individual or position having
responsibility for the overall operation of the regulated activity; and

3. The written authorization is submitted to the San Diego Water Board.
If such authorization is no longer accurate because a different individual or

position has responsibility for the overall operation of the Project, a new
authorization satisfying the above requirements must be submitted to the San
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Diego Water Board prior to or together with any reports, information, or
applications, to be signed by an authorized representative.

| £M. Certification. All applications, reports, or information submitted to the
San Diego Water Board must be signed and certified as follows:

"| certify under penalty of law that | have personally examined and am familiar
with the information submitted in this document and all attachments and that,
based on my inquiry of those individuals immediately responsible for obtaining
the information, | believe that the information is true, accurate, and complete. |
am aware that there are significant penalties for submitting false information,
including the possibility of fine and imprisonment.”

| MeN. Submittal Address. Unless otherwise directed in writing by the San
Diego Water Board, the Discharger must submit reports required under this
Order, or other information required by the San Diego Water Board, to:

Executive Officer

California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100

San Diego, California 92123

| IX.X. PROVISIONS

A. Duty to Comply. The Discharger must comply with all conditions of this Order.
Any noncompliance with this Order constitutes a violation of the Water Code and
is grounds for (a) enforcement action; (b) termination, revocation and reissuance,
or modification of this Order; or (c) denial of a report of waste discharge in
application for new or revised waste discharge requirements.

B. Duty to Comply. The Discharger must, at all times, fully comply with the
engineering plans, specifications and technical reports submitted to the San
Diego Water Board) to support this Order and all subsequent submittals required
under this Order and as described herein. The conditions within this Order shall
supersede conflicting provisions within such plans, specifications, technical
reports and other submittals required under this Order.

C. Need to Halt or Reduce Activity Not a Defense. It shall not be a defense for a
Discharger in an enforcement action that it would have been necessary to halt or
reduce the permitted activity in order to maintain compliance with the conditions
of this Order.

D. Duty to Mitigate. The Discharger shall take all reasonable steps to minimize or
prevent any discharge in violation of this Order that has a reasonable likelihood
of adversely affecting human health or the environment, including such
accelerated or additional monitoring as may be necessary to determine the
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nature and impact of the noncompliance.

E. Property Rights. This Order does not convey any property rights of any sort or
any exclusive privileges. The issuance of this Order does not authorize any
injury to persons or property or invasion of other private rights, or any
infringement of State or local law or regulations

F. Inspection and Entry. The Discharger must allow the San Diego Water Board
or the State Water Resources Control Board, and/or their authorized
representative(s) (including an authorized contractor acting as their
representative), upon the presentation of credentials and other documents, as
may be required by law, to:

1. Enter upon the Discharger’s premises, where a regulated facility or activity
is located or conducted, or where records are kept under the conditions of
this Order;

2. Access and copy, at reasonable times, any of the Discharger’s records
that must be kept under the conditions of this Order;

3. Inspect and photograph, at reasonable times, any of the Discharger’s
facilities, equipment (including monitoring and control equipment),
practices or operations regulated or required under this Order; and

4. Sample or monitor, at reasonable times, for the purposes of assuring
compliance with this Order or as otherwise authorized by the Water Code,
any substances or parameters at any location where a regulated facility or
activity is located or conducted under the conditions of this Order.

The San Diego Water Board or the State Water Resources Control Board, and/or
their authorized representative(s) (including an authorized contractor acting as
their representative) will, to the extent feasible and appropriate, coordinate with
the Discharger at least 24 hours prior to entry, unless the need for access is to
address an emergency.

G. Retention of Records. The Discharger shall retain records of all monitoring
information, including all calibration and maintenance records, copies of all
reports required by this Order, and records of all data used to complete the
application for this Order. Records shall be maintained for a minimum of five
years from the date of the sample, measurement, report, or application. Records
may be maintained electronically. This period may be extended during the
course of any unresolved litigation regarding this discharge or when requested by
the San Diego Water Board.

H. Duty to Provide Information. The Discharger shall furnish to the San Diego
Water Board, within a reasonable time, any information which the San Diego
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Water Board may request to determine whether cause exists for modifying,
revoking and reissuing, or terminating this Order. The Discharger shall also
furnish to the San Diego Water Board, upon request, copies of records required
to be kept by this Order.

Duty to Provide Information. When the Discharger becomes aware that it
failed to submit any relevant facts in a Report of Waste Discharge or submitted
incorrect information in a Report of Waste Discharge or in any report to the San
Diego Water Board, it shall promptly submit such facts or information.

. Reopener Provision. This Order may be modified, revoked and reissued, or
terminated for cause including, but not limited to, the following:

1. Violation of any terms or conditions of this Order.

2. Obtaining this Order by misrepresentation or failure to disclose fully all
relevant facts.

3. A change in any condition that requires either a temporary or permanent
reduction or elimination of the authorized discharge.

4. A change in the USACOE non-jurisdictional determination for the Project
that requires the San Diego Water Board’s consideration and action upon
a CWA section 401 certification application for the Project pursuant to
California Code of Regulations, title 23, 23-CGR-sections 3830 -3869.

. Reopener Provision. The filing of a request by the Discharger for the
modification, revocation, reissuance, or termination of this Order, or notification of
planned changes or anticipated noncompliance does not stay any condition of
this Order.

. Reopener Provision. The San Diego Water Board reserves the right to
suspend, cancel, or modify and reissue this Order, after providing notice to the
Discharger, if the San Diego Water Board determines that the Project fails to
comply with any of the terms or requirements of this Order or if the or if the
results of the Project have unintended impacts to water quality.

. Transfer of Responsibility. This Order is not transferable to any person except
after notice to the San Diego Water Board. This notice must be in writing and
received by the San Diego Water Board at least 30 days in advance of any
proposed transfer. The notice must include a written agreement between the
existing and new Discharger containing a specific date for the transfer of this
Order's responsibility and coverage between the current Discharger and the new
discharger. This agreement shall include an acknowledgement that the existing
Discharger is liable for violations up to the transfer date and that the new
discharger is liable from the transfer date on. The San Diego Water Board may
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require modification or revocation and reissuance of this Order to change the
name of the Discharger and incorporate such other requirements as may be
necessary under the Water Code.

N. Order Availability. A copy of this Order, the application, and supporting
documentation must be available at the Project site during construction for review
by site personnel and agencies. A copy of this Order must also be provided to
the contractor and all subcontractors working at the Project site.

O. Enforcement Authority. In the event of any violation or threatened violation of
the conditions of this Order, the violation or threatened violation shall be subject
to any remedies, penalties, process or sanctions as provided for under State law.

P. Investigation of Violations. In response to a suspected violation of any
condition of this Order, the San Diego Water Board may, pursuant to Water Code
sections 13267 and 13383, require the holder of any permit or license subject to
this Order to investigate, monitor, and report information on the violation. The
only restriction is that the burden, including costs of preparing the reports, must
bear a reasonable relationship to the need for and the benefits to be obtained
from the reports.

| X.XL. NOTIFICATIONS

A. These requirements have not been officially reviewed by the United States
Environmental Protection Agency and are not issued pursuant to CWA section
402.

B. The provisions of this Order are severable, and if any provision of this Order, or
the application of any provision of this Order to any circumstance, is held invalid,
the application of such provision to other circumstances, and the remainder of
this Order, shall not be affected thereby.

C. This Order becomes effective on the date of adoption by the San Diego Water
Board.
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1.0 Applicant

Foothill/Eastern Transportation Corridor Agency
(Hereinafter Discharger)

125 Pacifica #120

Irvine, CA 92618

District Contact:

Valerie McFall

(949) 754-3475
vmcfall@thetollroads.com

2.0 Project Description

The Project is an approximate 5.5 mile long extension of the existing State Route
(SR) 241 from its current terminus at Oso Parkway to the future Cow Camp Road
immediately north of SR-74 in Orange County. The Project is located within the
Canada Gobernadora and San Clemente US Geological Survey 7.5-minute
quadrangle maps.

The purpose of the Project is to provide a transportation facility that will reduce
existing and forecasted deficiencies and congestion on the |I-5 freeway and the
arterial network in southern Orange County. The Project will serve both local
(existing and future) and intra- and inter-regional trips.

The Project includes four general-purpose travel lanes, two in each direction.
The center median from Oso Parkway to the Cow Camp Road will be
revegetated with a native seed mix and will include drainage improvements,
similar to the median along the existing SR-241. The median offers future
opportunities for bus rapid transit, light rail, or additional lanes as traffic
conditions warrant.

Cow Camp Road will be constructed by Rancho Mission Viejo and the County of
Orange prior to, or concurrent with, the construction of the Tesoro Extension
Project. An interchange at "G" Street and SR-241 will be constructed 0.6 mile
north of Cow Camp Road (See Project Site Maps, Attachment A).

The footprint for the Tesoro Extension Project includes areas for grading,
remedial grading, and construction disturbance areas. In addition to the paved
road and associated bridges and interchanges, the construction area includes
access roads, materials storage areas, areas for utility relocations, and areas for
the construction of Best Management Practices (BMPs). The Project adds
approximately 100 acres of impervious surface.
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The Project will discharge waste (fill) in a total of 0.64 acre of waters of the State,
including 0.40 acre (5,297 linear feet) of permanent impacts and 0.24 acres
(1,819 linear feet) of temporary impacts to jurisdictional waters in the Mission
Viejo Hydrologic Area (901.20) in the San Juan Hydrologic Unit (901.00), as
summarized in Table 1.

By letter dated November 5, 2012, the United States Army Corps of Engineers
(USACE) determined that the Project activities will not occur within waters of the
United States and therefore the Project is not subject to USACE jurisdiction
under Section 404 of the Clean Water Act (CWA) and a Section 404 permit is not
required for the Project. The 0.64 acre of wetland and non-wetland waters was
determined by the USACE to be isolated waters outside of federal jurisdiction.
These isolated waters remain non-federal waters of the State, and discharges to
these waters are thereby regulated pursuant to California Water Code Section
13260, et. seq.

Table 1: Jurisdictional Impact Summary

| Permanent Impact Temporary Impact
Jurisdiction Type Area | Length Area Length
(acres) | (LF) (acres) (LF)
Surface Waters of the 020 | 5,297 0.15 1,819
State (non-wetland;
ephemeral)
Waters of the State 0.20 NA 0.09 NA
(wetland) |
Total . 0.0 5,297 0.24 1,819

3.0 Regulatory Background

Section 13260(a) of the California Water Code (Water Code) requires that any
person discharging waste or proposing to discharge waste within any region,
other than to a community sewer system, which could affect the quality of the
waters of the State, file a Report of Waste Discharge (ROWD). The discharge of
dredged or fill material constitutes a discharge of waste that could affect the
quality of waters of the State. Water Code section 13263(a) requires that Waste
Discharge Requirements (WDRs) be prescribed as to the nature of any proposed
discharge, existing discharge, or material change in an existing discharge. Such
WDRs must implement any relevant water quality control plans, taking into
consideration beneficial uses to be protected, the water quality objectives
reasonably required for those purposes, other waste discharges, the need to
prevent nuisance, and the provisions of Water Code section 13241.

Construction activities associated with the proposed discharges of fill threaten
beneficial uses on-site and downstream. The Discharger will file a Notice of
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Intent to the State Water Resources Control Board (State Board) for coverage
under State Board Order No. 2009-0009-DWQ, National Pollutant Discharge
Elimination System (NPDES) General Permit, For Storm Water Discharges Of
Associated With Construction And Land Disturbance Activities (Order No. 2009-
0009-DWQ). The San Diego Water Board may conduct inspections to verify
compliance with Order No. 2009-0009-DWQ, including, but not limited to,
implementation of a storm water pollution prevention plan.

Since all federal waters can also be considered waters of the State, the State of
California largely relies on Section 401 of the federal Clean Water Act (CWA) (33
U.S.C. § 1341) to regulate discharges of dredged or fill material to waters of the
State. That section requires an applicant to obtain “water quality certification”
from California that the project will comply with State water quality standards
before certain federal licenses or permits may be issued. Each water quality
certification includes a condition of coverage with State Water Resources Control
Board’s General Order No. 2003-0017-DWQ, Statewide General Waste
Discharge Requirements for Dredge and Fill Discharges that have Received
State Water Quality Certification.

In light of recent U.S. Supreme Court rulings, isolated waters, or waters lacking a
significant nexus to a traditionally navigable waterbody, are no longer considered
waters of the U.S. (i.e. federal waters), and therefore no longer require
certification pursuant to Section 401 of the CWA. In order to comply with the
State’s "No Net Loss" Policy for wetlands (Executive Order W-59-93), discharges
of waste to these nonfederal, State wetlands are being regulated pursuant to
California Water Code Section 13260.

On November 5, 2012, the USACE determined the Project property contained no
waters of the U.S. On August 10, 2012, the Discharger submitted a ROWD,
along with required fees in accordance with the State Water Board's Dredge and
Fill Fee Calculator, for discharges of fill associated with the Project to the
California Regional Water Quality Control Board, San Diego Region (San Diego
Water Board). Pursuant to fee schedules currently set in CCR Title 23, no
annual fees are required, and a threat to water quality (TTWQ) and complexity
(CPLX) rating is not applicable for the site. By letter dated November 14, 2012,
the San Diego Water Board informed the Discharger that the application was
complete.

Order No. R9-2013-0007 serves as individual waste discharge requirements for
discharges of fill to non-federal waters of the State.
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4.0 California Environmental Quality Act

Batore the-San-Diego-Water Board-can-issue WDRs Hhe-project must-havea
final—vakld-environmentat-document-meeting the-eriteriaobthe Califernia
Envirenmental Quality- Act {CEQA —The CEQA decument mustHully-disclose-the
aveid. minimize reetiby—reduce-oreompensatetor thaimpacts identiied;
neluding-a-menterng-and reporiing program-to-easwre-comphanes-with-the
propesed mitigation measures.

The Discharger is the ILead aAgency under the California Environmental Quality
Act (Public Resources Code section 21000, et seq., (CEQA)). The San Diego
Water Board is a responsible agency (CEQA Guidelines section 15096).

Before the San Diego Water Board can issue WDRSs, a project must have a final,
valid environmental document meeting the criteria of the California
Environmental Quality Act (CEQA) (See section II.N of the Order for a more
complete discussion of CEQA, the San Diego Water Board’s role under CEQA,
and its findings).
The-Discharger-certified-a-FinalEnvironmental-lmpact Report {EIR -Hor the-South
Orange Counly Transpertation-imprevement-Broject;-and-iiled a Nelice of
Determination-(SCH-#-2001061046)-0on-February 23,2006 -under-CEQA
Guidelines Tille 14, Caliternia Code of-Regulations- The Discharger determined
the-Project-witheut-mitigation—will-have-a-signiiicant-effect-on-the-environment-
Therelore, the Einal ElRincorporates-miligation measures-that mitigate many

of the Project's effects-on-the-environment todess than-signiticant. -For those
impacis the Discharger-determinede be-unaveidable-impacts, the Discharger
adepted-a-Statement ol Overriding- Gonsiderations-finding that the-benetits of-the
project oulweighed the-impacts:

As a responsible agency under CEQA, Tthe San Diego Water Board has
reviewed the lead-agency’sDischarger’s Final-Final Supplemental EIR, Findings,
and Statement of Overriding Considerations, and Addendum F/ETCA prepared
for the Tesoro Extension.—Nene-of-the-signiticant-unaveidable-environmental
pastsirggeriangtholead agency's-adoption ot the-SlatementotOvarriding

Censiderations are withintheareas-otresponsibility-obHhe-San Diege Waler
Beard: The San Diego Water Board alse-concludes that without mitigation, the

Project as proposed may have a significant effect on resources within the San
Diego Water Board'’s purview.en-the-envirenment: The San Diego Water Board
finds that withThis-Orderrequires-implementation-of the mitigation measures
required by this Order, that-willreduce-effects on the environment that are within
the San Diego Water Board’s jurisdiction-responsibility will be avoided or
lessened to less than significant (CEQA Guidelines section 15091 subd. (a)(1)).
Pursuant to CEQA Guidelines section 15097, Fthe Order requires the Discharger
to comply with monitoring and reporting programs that will ensure that the
mitigation measures are implemented and the requirements of this Order are
met.
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5.0 Water Quality Standards and Prohibitions

Section 303 of the federal Clean Water Act (33 U.S.C. §1313) defines the term
water quality standards as the uses of the surface waters, the water quality
criteria which are applied to protect those uses, and an antidegradation policy’.
A water quality standard defines the water quality goals for a water body by
designating the use or uses to be made of the water body, by setting criteria to
protect the uses, and by protecting water quality through non-degradation
provisions. Under the Porter-Cologne Water Quality Control Act (California
Water Code, Division 7, Chapter 2 §13050), these concepts are defined
separately as beneficial uses and water quality objectives. Beneficial uses and
water quality objectives are required to be established for all waters of the State,
both surface and ground waters.

The Project will affect Canada Gobernadora Creek, Cafiada Chiquita Creek and
associated tributaries in the Mission Viejo Hydrologic Area (901.20) in the San
Juan Hydrologic Unit (901.00). Individual hydrological subareas (HSA) defined in
the Mission Viejo hydrologic area include Oso; Upper Trabuco; Middle Trabuco;
Gobernadora; Upper San Juan; Middle San Juan; Lower San Juan; and Ortega.

The Canada Gobernadora Creek sub-basin originates in the community of Coto
de Caza and drains southerly into San Juan Creek. The northern portion of the
sub-basin consists of the Coto de Caza residential community and the southern
portion has undergone ranching operations. The 11.10-square mile Cafiada
Gobernadora sub-basin is an elongated valley that is aligned north to south. This
sub-basin is predominantly underlain by sands and silts and has the potential to
generate relatively high amounts of sediment where the surface is disturbed and
channelized.

The Canada Chiquita sub-basin has a catchment of 9.24 square miles and is
aligned north to south. Below the “narrows” in middle Chiquita Canyon, soils are
predominantly sands, silts, and clays. Above the narrows, the soils contain
slightly more gravels and cobbles. The sandy substrates mean that the main
creek is prone to incision under altered hydrologic regimes. Several active
headcuts are present in Cafada Chiquita Creek, and the channel is presently
incising in several locations. The Chiquita sub-basin produces substantially less
sediment than Gobernadora Canyon. Canada Chiquita Creek rises at an
elevation of about 1,000 feet, near the Plano Trabuco, and flows southwest for 1

! Pursuant to the federal Clean Water Act, water quality standards are composed of three parts:
(1) designated uses, e.g., protection of fish and wildlife, recreation and drinking water supply (40
C.F.R. 131.10); (2) numeric or narrative water quality criteria to protect those uses (40 C.F.R.
131.11); and (3) an antidegradation policy (40 C.F.R. 131.12).
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mile, then due south for about 6 miles to the confluence with San Juan Creek
about 1 mile west of Canada Gobernadora Creek.

The Water Quality Control Plan for the San Diego Basin (9) (Basin Plan),
adopted on September 8, 1994 as amended, designates existing and potential
beneficial uses for surface and ground waters within the San Diego region.
Beneficial uses within the project area are summarized in Table 2 below.

Table 2. Beneficial Uses of the Project Site Surface and Ground Waters

Beneficial Use Description
Municipal and Uses of water for community, military, or individual water supply systems,
Domestic Supply (MUN) | including, but not limited to, drinking water supply.
Agricultural Supply Uses of water for farming, horticulture, or ranching, including, but not limited to,
(AGR) irrigation, stock watering, or support of vegetation for range grazing.
Industrial Service Uses of water for industrial activities that do not depend primarily on water
Supply (IND) quality, including, but not limited to, mining, cooling water supply, hydraulic
conveyance, gravel washing, fire protection, and oil well repressurization.
Contact Water Uses of water for recreational activities involving body contact with water where
Recreation (REC1) ingestion of water is reasonably possible. These uses include, but are not
limited to, swimming, wading, water-skiing, skin and scuba diving, surfing,
whitewater activities, fishing, and uses of natural hot springs. |
Non-contact Water Uses of water for recreational activities involving proximity to water, but not |
Recreation (REC2) normally involving contact with water where water ingestion is reasonably
possible. These uses include, but are not limited to, picnicking, sunbathing,

hiking, beachcombing, camping, boating, tide pool and marine life study,
hunting, sightseeing, or aesthetic enjoyment in conjunction with the above

activities.
Warm Freshwater Uses of water that support warm water ecosystems including, but not limited to,
Habitat (WARM) preservation or enhancement of aquatic habitats, vegetation, fish, or wildlife,
including invertebrates.
Cold Freshwater Uses of water that support cold water ecosystems, including, but not limited to,
Habitat (COLD) preservation or enhancement of aquatic habitats, vegetation, fish, or wildlife,

including invertebrates.

Wildlife Habitat (WILD) Uses of waters that support wildlife habitats, including, but not limited to, the
preservation and enhancement of vegetation and prey species used by wildlife,
such as waterfowl.
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The Basin Plan establishes Water Quality Objectives for surface waters within
the Mission Viejo Hydrologic Area (901.20) as shown in Table 3 below.

Table 3. Water Quality Objectives for Surface Waters in the
Mission Viejo Hydrologic Area

Constituent Concentration® |
Total Dissolved Solids 500 |
Chloride 250 |
Sulfate 250 "
Percent Sodium 60
Nitrogen and Phosphorus b
Iron , 0.3
Manganese 0.05
Methylene Blue-Activated

0.5
Substances
Boron 0.75
Turbidity (NTU) , 20
Color Units 20
Fluoride 1

a. Allunits are mg/L unless otherwise noted.

b. Concentrations of nitrogen and phosphorus, by themselves or in combination with other
nutrients, shall be maintained at levels below those which stimulate algae and emergent
plant growth. Threshold total Phosphorus (P) concentrations shall not exceed 0.05 mg/l
in any stream at the point where it enters any standing body of water, or 0.025 mg/l in
any standing body of water. A desired goal in order to prevent plant nuisances in
streams and other flowing waters appears to be 0.1 mg/l total P. These values are not
to be exceeded more than 10% of the time unless studies of the specific body in
question clearly show that water quality objective changes are permissible and changes
are approved by the San Diego Water. Analogous threshold values have not been set
for nitrogen compounds; however, natural ratios of nitrogen to phosphorus are to be
determined by surveillance and monitoring and upheld. [f data are lacking, a ratio of N:P
=10:1 shall be used.
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The Basin Plan establishes Water Quality Objectives for ground waters within the

Mission Viejo Hydrologic Area (901.20) as shown in Table 4 below.

Table 4. Water Quality Objectives for Ground Waters in the
Mission Viejo Hydrologic Area

Concentration (mg/L or as noted)

] Upper | Middle | Lower | Oriega
Constituent | Oso TE:tfz 5 Thlflalx(ti)ﬂfo Gobernadora | San t San San ‘
Juan | Juan | Juan |
Total 120 500 750 1200 500 750 1200 | 1100
| Dissolved 0 l
Solids | !
Chloride 400 250 | 375 400 250 | 375 400 | 375
Sulfate 500 250 | 375 500 250 375 500 | 450
Percent 60 60 | 60 60 60 60 60 60
Sodium I [
NO,4 45 45 | 45 45 45 45 45 | 45
Iron 0.3 03 | 03 0.3 0.3 0.3 0.3 0.3
Manganese 0.05 0.05 0.05 0.05 0.05 0.05 0.05 0.05
Methylene 05 05 05 0.5 05 05 05 05
Blue- |
Activated ;
Substances f
Boron 075] 075 |
Turbidity 5 5 5 5 5 5 5 5
(NTU)
Color Units 15 15 15 15 15 | 15 15 15
Fluoride 1 1 1 1 I 1 1

The Basin Plan establishes the following Waste Discharge Prohibitions pursuant
to California Water Code §13243:

¢ Prohibition No. 1. The discharge of waste to waters of the state in a
manner causing, or threatening to cause a condition of pollution,
contamination, or nuisance as defined in California Water Code §13050, is
prohibited.

* Prohibition No. 2. The discharge of waste to land, except as authorized by
waste discharge requirements or the terms described in California Water
Code §13264 is prohibited.

¢ Prohibition No. 3. The discharge of pollutants or dredged or fill material to
waters of the United States except as authorized by an NPDES permit or

a dredged or fill material permit (subject to the exemption described in
California Water Code §13376) is prohibited.
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¢ Prohibition No. 7. The dumping, deposition, or discharge of waste directly
into waters of the state, or adjacent to such waters in any manner which
may permit it's being transported into the waters, is prohibited unless
authorized by the San Diego Water Board.

¢ Prohibition No. 14. The discharge of sand, silt, clay, or other earthen
materials from any activity, including land grading and construction, in
quantities which cause deleterious bottom deposits, turbidity or
discoloration in waters of the state or which unreasonably affect, or
threaten to affect, beneficial uses of such waters is prohibited.

6.0 Basis for Waste Discharge Requirements

Order No. R9-2013-0007 establishes requirements for the discharge of wastes
pursuant to Division 7 of the California Water Code and Article 4, Title 23 of the
California Water Code, and establishes mitigation and monitoring provisions
based on best professional judgment. The Basin Plan states “certification is
dependent upon the assurances that the project will not reduce water quality
below applicable standards as defined in the Clean Water Act (i.e., the water
quality objectives established and the beneficial uses which have been
designated for the surface waters.)” The waste discharge requirements,
reporting requirements, and standard provisions in Order No. R9-2013-0007 are
established in accordance with Division 7 of the California Water Code. The
discharge of fill as regulated by Order No. R9-2013-0007 will not reduce water
quality below applicable standards.

7.0 Mitigation Measures

Compensatory mitigation for permanent impacts to wetland and non-wetland
waters is proposed within Chiquita Canyon. Attachment C shows the general
location of the two proposed mitigation areas, Mitigation Area A and Mitigation
Area B. The total mitigation acreage, including San Diego Water Board and
California Department of Fish and Wildlife (CDFW) jurisdictional areas, includes
establishment and restoration/enhancement (21.27 acres) and upland watershed
buffer restoration (13.55 acres) and comprises a total of 34.82 acres. The
following sections describe existing conditions and the type of mitigation that is
proposed for each area.

Mitigation Area A
Mitigation Area A is a 15.96-acre area adjacent to Tesoro High School; located
along Chiquita Creek and one of its tributaries (refer to Attachment C). Mitigation

Area A is also downstream of the Conservation Area. The
establishment/restoration in Mitigation Area A will include the following:
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Restoration of 2.73 acres of southern willow scrub
Restoration of 0.45 acre of existing channel

Establishment of 2.36 acres of southern willow scrub
Establishment of 4.79 acres of mulefat scrub
Establishment and restoration of 5.63 acres of wet meadow

The soils in Mitigation Area A are suitable for the proposed wetland and riparian
establishment, restoration, and enhancement. Soils within Upper Chiquita
Canyon along the creek have been mapped as Chino silty clay loam in the Soil
Survey of Orange and Western Part of Riverside Counties, California. Clay soils
have high water holding capacity, which allows for the slow release of moisture,
increasing the duration in which water becomes available to plants. The
presence of wet meadow habitat along this creek is driven by the soil
characteristics and will allow for this type of habitat to be established under the
restored hydrologic regime.

Mitigation Area B

Mitigation Area B is an 18.86-acre area within the approximately 1,158-acre
Upper Chiquita Canyon Conservation Area (Conservation Area), the headwaters
of Chiquita Creek.

The Discharger holds the conservation easement on this land, and they have
managed the land for the past 15 years. The Conservation Area, no longer
grazed, is a 1,158-acre site composed of north-south orientated, narrow to broad
valleys between rolling hills. Elevations of the site range between 670 to 1,217
feet above sea level. The Conservation Area currently supports two main plant
communities, annual grasslands and coastal sage scrub, with small areas of oak
woodland, and remnant perennial grasslands. Additionally, some areas are
ecotones that transition from annual grasslands to coastal sage scrub. Cattle
grazing has occurred for more than 80 years in the low valleys of the
Conservation Area. Within these areas, non-wetland ephemeral drainages have
been disturbed and in some cases lost completely. Mitigation Area B is located
in the southern end of the Conservation Area (refer to Attachment C). In the
upper section of the mitigation area, an old ranch berm exists that blocks the
ephemeral drainage course from the northern end of the main valley of the
Conservation Area. The entire proposed mitigation area is currently annual
grassland.

Establishment and restoration actions for Mitigation Area B are:

¢ Establishment of 0.14 acre of southern sycamore woodland
e Restoration of 4.70 acres of riparian oak/elderberry restoration
e Restoration of 13.55 acres of native grassland restoration (upland buffer)
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e Establishment of 4,873 linear feet (0.22 acre) of ephemeral drainage
¢ Restoration of 5,456 linear feet (0.25 acre) of ephemeral drainages

The soils within Mitigation Area B are mainly Botella Clay Loam, with some areas
of Capistrano Sandy Loam that currently support annual grasslands, but are
typically soils that support native perennial grassland vegetation and
oak/elderberry habitat. The presence of these soils and water holding
characteristics will allow for these types of habitats to be established and
restored under the restored hydrologic regime.

Mitigation activities are expected to be successful based on the location, soil
type, expected hydrology, and the use of plant species that occur on-site and are
known to perform well in habitat restoration programs.

Mitigation will be conducted as outlined in the Habitat Mitigation and Monitoring
Plan for the Tesoro Extension Project, prepared by NewFields, October, 2012
and any subsequent versions reviewed and approved by the San Diego Water
Board).

Long term maintenance beyond the minimum five-year mitigation monitoring
program must be provided. The Discharger shall be responsible for managing
the mitigation site in perpetuity to ensure the long-term sustainability of the
resource. Long-term management shall include, but is not limited to; adaptive
management, long-term financing mechanisms, and a conservation easement.

For the reasons above, it is anticipated that the proposed mitigation will
adequately compensate for impacts to waters of the state associated with the
discharge of fill material.
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Table 5, Impact and Compensatory Mitigation Summary, provides a summary of
the jurisdictional impacts and conceptual mitigation approach.

Table 5. Impact and Compensatory Mitigation Summary

Permanent Mitigation Proposed (Establishment, Restoration, Water |
Jurisdiction Impact and Enhancement) Board
Type Area | Length : . Mitigation
(acres) (LF) SiSa S B Ratio
waters of the 0.20 5,297 ¢ Establishment: 0.22 acre
state (4860 LF) of ephemeral, 2.4:1 (ac)
(non-wetland; non-wetland drainage
ephemeral) area 1.9:1 (LF)
[ * Restoration: 0.25 acre
I (5,456 LF) of existing
ephemeral, non-wetland
[ drainage area.
1 * Restoration: 4.70 acres
of mixed live
oak/elderberry habitat
¢ Establishment: 0.14 acre
southern sycamore
riparian
* Restoration: 13.55 acres
perennial grassland
upland buffer
waters of the 0.20 NA ¢ Establishment: 563
state acres establishment 151
(wetland) and enhancement of
wet meadow
(minimum 4.84 acres |
of wetland
establishment) i
* Establishment: 2.36 |
acres- establishment
of southern willow
woodland
¢ Establishment: 4.79
acres — establishment
of mulefat scrub
¢ Enhancement: 0.45
acre — enhancement
of existing channel |
¢ Enhancement: 2.73 |
acres - enhancement
of existing southern
willow woodland
Total 11.93-acres wetland 0.47-acre ephemeral

habitat

drainage, 10,316 LF
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8.0 Runoff Management Plan (RMP)

The post-construction Best Management Practices (BMPs) for the Project are
detailed in Runoff Management Plan, 241 Tesoro Extension Project prepared by
Saddleback Constructors for the Discharger, February 14, 2012. All onsite
highway runoff for SR-241 from the area north of San Juan Creek to Oso
Parkway will be conveyed to treatment BMPs via storm drain systems equipped
with:

¢ Grated catch basins that minimize trash and debris entering the network,

¢ A pipeline network that conveys the runoff flows to treatment BMPs with a
mainline that runs longitudinally along the highway, and

¢ Flow splitters that route water quality flows to the BMPs and allow peak
flows to continue on their original flow path.

There are 44 proposed onsite drainage systems for this section of the project,
and each will convey flow to treatment BMPs which include; 5 Austin Sand Filters
(ASF), 5 Biofiltration Swales (BSW), and 3 Detention Basins (EDB). Treatment
BMP locations are shown in Attachment E. The BMP exhibits in Attachment E
show the preliminary onsite drainage network locations.

Through this Order (Order No. R9-2013-0007), the Project is conditioned to
mitigate (infiltrate, filter, and/or treat), prior to discharging to receiving waters, the
volume of runoff produced by all storms up to and including the 24-hour, 85th
percentile storm event for volume-based BMPs and/or the 1 hour, 85th percentile
multiplied by a factor of two for flow-based BMPs, as determined from the local
historical rainfall record. The Project must also conform to the Caltrans Project
Planning and Design Guide (PPDG), California Department of Transportation,
2010,_the draft Model Water Quality Management Plan (Model WQMP) for South
Orange County, dated December 16, 2011, and the draft South Orange County
Hydromodification Plan (HMP). dated December 11, 2011.

9.0 Monitoring and Reporting Requirements

Requirements for monitoring and reporting for the Tesoro Extension (SR 241)
mitigation project are found in Order No. R9-2013-0007. Monitoring results will
be uploaded by the Discharger to California Wetland Portal
(http://www.californiawetlands.net/tracker/ ) for public review.

10.0 Public Participation

The public was notified by a San Diego Water Board internet website posting on
August 24, 2012 that a report of waste discharge application for WDRs for the
Project was submitted.
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As a step in the WDR adoption process, the San Diego Water Board developed
Tentative Order No. R9-2013-0007, a draft version of the Order. The San Diego
Water Board has taken the following steps to encourage public participation in
the San Diego Water Board's proceedings to consider adoption of the Tentative
Order.

Notification of Interested Parties

The San Diego Water Board notified the Discharger and interested agencies and
persons of its intent to prescribe waste discharge requirements for the discharge
and provided them with an opportunity to submit their written comments and
recommendations. Notification was provided through the issuance of notices to
interested persons, posting of documents, and notices on the San Diego Water
Board website and the circulation of the San Diego Water Board Meeting agenda
to interested personspublication.

The Tentative Order No. R9-2013-0007 and subseguent revisions of the
Tentative Order wereas posted on the San Diego Water Board’s website for
public review and comment on January 17, 2013, February 12, 2013, and May
30, 2013.

11.0 Information and Copying

The Report of Waste Discharge (ROWD), related documents, the tentative Order
including discharge specifications and special provisions, comments received,
and other information are on file and may be inspected at the address below at
any time between 8:00 a.m. and 5:00 p.m., Monday through Friday. Copying of
documents may be arranged through the San Diego Water Board by calling 858-
467-2952.

12.0 Submission of Written Comments

Interested persons wishing to submit written comments on the Revised Tentative
Order must submit them so that they are received no later than 5:00 p.m. on
February-18June 7, 2013. Comments should be submitted either in person
during business hours or by mail to:

David W. Gibson, Executive Officer

Attn: Darren Bradford

Place ID No. 785677

California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100

San Diego, CA 92123
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The limitation on written comments the San Diego Water Board will accept is
briefly described below. The early submission of written comments on the
Revised Tentative Order is encouraged. Electronic written comments are
acceptable and should be submitted via e-mail to the attention of Darren

Bradford at rb9 tesoro@waterboards.ca.govdbradiord@waterboards-ca-gev.

Please indicate in the subject line of all written comments “Comment — Revised
Tentative Order No. R9-2013-0007, Place ID: 785677.” If the submitted written
comments exceed five pages in length or contain foldouts, color graphics, or
maps, 15 hard copies must be submitted for distribution to the San Diego Water
Board members and staff.

The submission of written comments is the opportunity for interested persons to
raise and comment on issues pertaining to the terms and conditions of the
Tentative Order. Consistent with State Water Resources Control Board
regulations that apply to this proceeding, written comments received after the
close of the comment period will not be accepted and will not be incorporated
into the administrative record if doing so would prejudice any party. Written
comments received by the close of the comment period will be provided to the
San Diego Water Board members for their review in advance of a public hearing
to consider adoption of the Tentative Order. All timely written comments will also
be posted as they are received on the San Diego Water Board website.

In response to a request for an extension of the public comment period by Shute,
Mihaly & Weinberger LLP on behalf of Save San Onofre Coalition, the deadline
for submission of comments on the Tentative Order was extended from February
18, 2013 to February 25, 2013. The San Diego Water Board ultimately extended
the deadline for written comments until March 1, 2013. As discussed at the
March 13, 2013 hearing, for the June 19, 2013 continuance of the hearing,
written comments will be accepted on two issues only: 1) revisions to the
Tentative Order made after the March 13, 2013 hearing; and 2) comments
related to CEQA.

13.0 Public Hearing

Revised Tentative Order No. R9-2013-0007 will be considered by the San Diego
Water Board for adoption in a public hearing during its regular Board meeting as
follows:

Date: -Mareh13June 19, 2013

Time: 9:00 a.m.

Location: Regional Water Quality Control Board
San Diego Water Board Meeting Room
9174 Sky Park Court, Suite 100
San Diego, CA 92123
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Please note: the San Diego Water Board will not consider this item before
1:00 p.m. On January-1#-2013 May 30, 2013, a public hearing notice and
copies of the Tentative Order were emailed to all known interested persons and
posted on the San Diego Water Board's website. Interested persons are invited
to attend the public hearing. Participants in the public hearing will have an
opportunity to address the San Diego Water Board members at the hearing
subject to reasonable limitations prior to the Board taking action on the Tentative
Order.

Please be aware that dates and venues may change. The San Diego Water
Board Web address is

http://www.waterboards.ca.gov/sandiego/board info/agendas/ where you can
access the current agenda for changes in dates and locations.

Information and Copying

The Report of Waste Discharge (ROWD), related documents, the tentative Order
including discharge specifications and special provisions, comments received,
and other information are on file and may be inspected at the address below at
any time between 8:00 a.m. and 5:00 p.m., Monday through Friday. Copying of
documents may be arranged through the San Diego Water Board by calling 858-
467-2952.

Register of Interested Persons

Any person interested in being placed on the mailing list for information regarding
Order No. R9-2013-0007 should contact Darren Bradford (see contact
information below), reference the project, and provide a name, address, phone
number, and email address.

14.0 Additional Information

For additional information, interested persons may write to the following address
or contact Darren Bradford of the San Diego Water Board staff at 858-637-7137
or via email at DBradford@waterboards.ca.gov.

Attn: Darren Bradford

California Regional Water Quality Control Board
San Diego Region

9174 Sky Park Court, Suite 100

San Diego, CA 92123
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15.0 WDR Petitions

A person may petition the State Board to review the decision of the San Diego
Water Board regarding the final Order in accordance with California Water Code
Section 133320. A petition must be made within 30 days of the San Diego Water
Board taking an action.

16.0 Documents Used in Preparation of the Information Sheet and
Order

The following documents were used in the preparation of this Information Sheet
and Order No. R9-2013-0007:

a. Application/Report of Waste Discharge submitted on August 10, 2012 with
13 attachments.

b. Supplemental application information submitted on October 4, 2012.
c. Draft Habitat Mitigation and Monitoring Plan, October 1, 2012.
d. Drainage Plan. Prepared by CH2M Hill, October 1, 2012.

e. Final Drainage Report. Prepared by Saddleback Constructors, June 1,
2012.

f.  Chiquita Woods Wildlife UC General Plan, prepared by CH2M Hill,
September 30, 2012.

g. Sam Creek Bridge General Plan, Prepared by CH2M Hill, September 30,
2012.

h. Wildlife/Access UC No. 3 General Plan, prepared by CH2M Hill,
September 30, 2012.

i. Runoff Management Plan: 241 Tesoro Extension Project, Prepared by
Saddleback Constructors, February 14, 2012.

f. South Orange County Transportation Infrastructure Improvement Project
Environmental Impact Report, SCH #2001061046, February 23, 2006.

g. South Orange County Transportation Infrastructure Improvement Project,
Notice of Determination, SCH #2001061046, February 23, 2006.
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h. Letter from the U.S. Army Corps of Engineers to the Transportation
Corridor Agencies. Subject: Determination regarding requirement for
Department of the Army Permit, November 5, 20<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>