BEFORE THE DIVISICN OF WATER RIGHTS ,.,

DEPARTMITT OF PUBLIC TORIS s ya L
STATE OF CALIFOFNIA { ; /f
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In the latter of Application Wo. 3293 of George
A. Been to Appropriate from Lassen Creek, in Modoc
County, for Agricultural Purposes

DECISION X0. 3293 D._ 36
DECIDED Janusry 28, 1928
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APPEARANCES AT HEARIVG FEID MAY 7, 1924, ’

For Appliocent -~ J. 5. lerderson and Oscar Gibbons,
Attormeys at Law.

. For Protestants -~ A. K. Tylie, Atitormey st Lew,
for Faymond J. Rees, J. E. and
Frma J. Smith., Me Go Smith and
Je Mo Thompsone

Examiner = Tdward Hyatt, Jr., Chief of Division of
Tater Rights.
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OPINION

On March 13, 1923 George A. Bean filed his appllcation No. 3293
for a permit to eppropriate one cublc foot per second of unaeppropriated water
from Lassen Cresk, in lodoe County, for egricultural purposes,

This spplication was ocompleted in peccordance wilth the Tater Commisslon
Act gnd the requirements of the Pules and Regulations of the Division of Tater
Rlghts. Thereafter proiests were separately filed by Raymond J. Rees, J. E.

. end Bma J. Smith, J. M. Thompson end Pitt River Power Compsny. In due course

the matter of this application came on for hearing before the Division of Weter




Pichts. Of this hearing applicent and protestants were duly notifled.
e Go Smith, who was not a protestant of record, sppeared and entered hils
rrotest st the hearing.

The Pltt River Power Compeny withdrew its protest to this ap-
plication prior to the hearing since it appeared that the project proposed
oy the applicent would not interfere with the plans 6f the compzany.

The basls of all the protests is similar in that all the waters
of Lessen Creek are clalmed by them under riparien rights and rights by
virtue of use for many years prior to 1914. A4t the hearing the protesients
brought forth new claims besed upon & Judgment and Decree dested July 25,
1923 in the Superior Court of iModoc Countye.

It developed ot the hearing that the totel &rea irrigated by pro-
testants consisted of approximstely 157.8 acres. This area was not disputed.
The flow of Lassen Creek was measured as 10 cuble feet per second on Yay
14, 1823 which was svailsble for protestants. No other records of runoff
are avallable on Lassun Creek, except by comparisom. Accurate records of
yanotf of Pine Creek neer Alturas are available for the four years 1919,
1920, 1921 and 1923. Pine and lasgen Croeks both head on the Western slope
of ths Terner Range in Modoc County, the watershed of Pine Creek being
loceted sbout 25 miles to the South. The watershed of Issgen Creek is ap-
proximately 2E per cent smaller than that of Pine.Creek shove the goging
gtetion. The elevation of the Lassen Creelt watershsd is slightly lower than
thaet of Pine Creek but the precipitation, in the Northern portion of the
wsrner Range lg higher than in the Scuth as is evlidenced ty the records of
precipitation af Fort DBidwell and Cedarvilie. Tae following summary of the
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runoff of lassen Creek has been doduced on the basis of the flow being
75 per cent of that of Pine Creek in cubic feet per second.,
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The precipitetion during all of the above men:isned yeers of record has been
below nomul at Fort Bicwell and st Cedarville.

If all of the sbove water had been used on the irrigeted lends of
protestants the duty of water in numbers of acres irrigated per cubic foot
per second would have been &3 follows:
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The totsl emount of water aveilable for protestants in Lassen
Creek éuring the three months, in which appilicent is seeking to sppropriumts,

expressed in acra feel per acre is shown In the following tables

Year f Acre Feat Per Acre Total for
N fpril s ¥ay : June : the 35 Months
: ' : . ,
s ] 3 t 25,2
mg 3 6.5 3_ _.202 . 6.5 . » ..
: : : : 27.0
——-1930 t 5.1 * 11.4 : 9.5 .
H i :
H 14.5 . : g
1921 H 6.5 . . : 19.0 . m.
1 . ’ .
1923 ¢ 3.8 : 6e7 ¢ 746 : 18,1
It is obviocus from the above tables that the claims of protestsnta
. as to no unsppropriated water are not well founded,

In the court Judgment mentioned above it was decreed on July 26, 1923
that applicant George Bean hed no right to divart or use smy of the waters of
Lassen Creek, and further, said applicant was perpetually enjoined emd re~
strained from asserting or attempting to assert any right, title or claim to
eny of sald waters. | )

It is not only the contention of the protestente thet there i1s no surplus
or unepprooriated watcr in lessen Creek but also that the judgment end decree
and perpetual injunctlion heretofore mentloned should in itself operate to
prevent the applicant from securing a pemmit to appropriate end could be aveiiad
of to subject the spplicent tc contempt of court proceedings in the event sn
attempt was made to divert wster by applicant under & permit issued upon his

said epplicetion.

. In tkis contention of protestants we cannot concur. In ths first PLECE
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- it 1s our conclusion that the judgment snd decree aforessid does not relste to
end 1s inoperative in sc far as the unappropriated waters of the State of
Californis are concerned. Although the lsnguage used in the decree would Bp=-
pear to be &ll inclusive, nevertheless, in this dsy end age 1t hes come to be
recognized thet excessive gpportionments of water are not to be tolerated snd
that the beneficiel use of 211 available water is & matter of great publie
coneern. Moreover there is no doctrine of the law of sppropristion more well
settled or defined than the doctrine that the 1imi%t of the right ie the emount
of weter which hes been or can be beneficially used. In this decree the
pleintiffs are given proportionate ghares of the ertlre strosm flow for use
upon their respective lands but the limitation which the law resds into such a
decree 1s not to exceed the amcunt which is or cen be veneficially used upon
gald lands,
lizdeno D. Co, v. Adems (Colo)
68 Fac. 431
Hhite v. Muckolls (Colo]
112 Pec. 329

Welff v, Pommonie (Colo.]
120 Pac. 142,144

The following quotetion from Kinney on Irrigation and Tater Fights

1s In polnt:

"Under no method for the adjudication of weter
rights, especlally in these days, when practically
all of the water supply 1s nseded and claimed by verious
partles will waste be tolerated by the ocourt by its
gwarding to one party more water than he needs. 4nd
such e decree ls subject to modification hy limiting
the quentity of water to the =mount actually nesded,
Or, s sometimes held, since a right to the use of
water 1s limlted in time and volume to the extent of
the needs of the party in whose favor such right is
established for the purpose nsmed, the law reads this
limitetion into dscrees establishing such vights. It
is even held in & recent case that where & guantity
of water was ewarded to the plaintiff, ns sagainst |
apn-answering defendant, fer grester than was necesssry
for hisz use, the decree will te modified by reducing
the quentity of water oricinally awardad.w {3 Tinney,
ird Fd., 2817)
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And,in eny event, a decree is vold end mey be set sside in so

-

fer &s 1t sttempts to svportiom water in excess of the smount which cen be

veneficially used,

Whited v, Cavin (Cre.) 105 Pac. 396

The following quotation from ¥inney 1s lesed ycn the aheve named

S8s5es

"Judgment mzy also be rendered on default for fallure
to answer after the service of process within the time
allowed by the statute. And ordinarily a Judement

vy defeult will not be disturbed. But 1t is held in &
recent Oregon csase that woter sults belng sul generis,
the court may exzercise the discretlon end set them
aslde, especlelly where it was spparent that the
quentity of water swarded the nlaintiff was far grest-
er then necessary for his use." (%Kinmey, Znd Ed.,
2313},

This Oregon case has teer synroved recently in & decision of the

Celifornis Supreme Court, Pabst v, Finmand, 19C Czl. 124, 135, vwherein it is

sald:

"Zhe only evidence introduced by defendents in
suppert of their contention thst the emount diverted by
them had teen applied to a beneficlal vse and was -
reasenably necessary for the cultivetion of sald tract
of lend wes the vegue and generel testimony of the two
witnesses that the smount diverted wes 'neceszary’.
Wrile conceding the difficulty of proving the qusntity
of water beneficislly used, nevertheless considering
the complicated nature of the guestion and in view of
the declared policy of thls state to require the highe=
est and greatest duty of weter becense of the immense
importance to the state of the economicel use of water,
thls testimony is not sufficleat to support the find-
ing of the court that 400 inches of water had been used
and wes reasonably required for the irrigation of the
lend in question. Fy mothematical demonstration 400
miner's inches of water meesursd under & four-inch
pressure applied for & year, which is the amount awarded
by the judgment, end which it 1s elaimsd by defendants
1s nacessary, would equal approximately 5,760 acre~
feet, or over 19 fuet for ezch acre of the 300 -~ sore
He He TPFlmmand tract of lsnd. That this emount is
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reasonably necessary for o bveneficial use 1s
valpably improbable. Indeed, it ig conceded oy
counsel fory defendants that the emount awerded

Beems exorbitent. 7his cour: is not, therefore,

tamd to sustain s finding bzsed om such testimony,
(¥hited v. Cavin, E5 Or, 35, 106 Pac. 396].%

It is called to sttention that the Supreme Court in the gcase
quoted from above which case Involved similar landz, also in Modoc County,

held a duty of 19 acre feet per ecre per amnum to be g "palpably improbablen

amount for necessary snd beneficial use. Iut the emounts awsrded in the

Judgment and decree relied upon ty protestants are far in excess of the sbove

mentioned duty of 19 zere feet Per acCre per sumum, For instance, wnder the

apportionment of this decree there was In 1919, 25 acre feet berzcre avall~

able during the three wonths, April, ey, June, for each brotestant and during

sald months in 1920, 27 acre feet per acre, and in 1921, 40 acre fect per

acre, :nd  in 1923 18 acre feet per scre. In sddition it is to le noted that

all four of these years were. years of svb-~normal precipitetion in ¥odoe

County. A4lso, teking into comsiderstion water avallable during other ir-

rigation months, than these specified, the excessive amourts Bie less than the

7033 amounts which were mvalleble during thosa dry yesrs.

It 1s concluded, first that said Judement and decree 1s not tp pe

interpreted as sffecting the un&pproprieted waters of the Strte of Californis,

and secondly, that if it does apportion water in sxcess of emounts needed

for beneficizl use and the proportionate sheres awarded are not subject to

the implied limitatlon of no more than cen be applied to beneficial use,

then seid judement ang decree is svbject to mod

ification and wil: not e gle
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Jowed to prevaill against s beneficiml use by the eppllcznt herein,

As to the ripasrien rights which are esserted by protestants euch
rights are limited in amount by the doctrine of beneiicial use end the
following decls rati‘on from Section 11 of the Vater Commlssion Zet is szpro-

pos:

wind all waters flowing in suy river, streem,

canyon, revine oy other natural chammel, ex-

cepting so far &8 such waters have been or are

being applied to useful snd beneficial purposes

upon, or in 8o far @8 such waters &re or may be

regsonably needed for useful, and dbeneficlal

purposes upoa iands riparian thereto, or other-

wise appropriasted, is and are herehby, dsclared to

te publiic watera of the Stete of Cglifoynie and

sucject to aporovristion in accordance with the

provisions of thiis act®
Purthemoes as to riparian rights which heve never been exercised, the claime
ents thereof are in most instences now estopped to assert seme ({Ssc.ll,
Fater Commission Lct)

4s & further btasis of decision, though it is deemed unnecesszry to

rely thereupon, 1t 1s pointed out that a2 right to divert water under ithe
Vater Commiscion lct does not exlst and does not mco¥me until a permit to
¢opropriate is issued (Sec. 17, Vater Commisslon sct) end that e permit to
appropriate water cannet be issued upon & protested application until sfter
& heering hes teen held thereupon (Sec. 1z, Water Comaission fct). How, the
. Judgment and decree, relied upon by the protestants was rendered prior to the
hearing upen this applicetion and a permit now 1scued merks the seccrusl of
the right to divert. The right to divert hsving accrued subsequent to said

Judgment, the epplicant is not estopped. In volume 15 Californis Jurise

prudence, psge 155, Sesction 207 it is sald:



nPitle geculred vendine and subsequent to action -
lgsne of ratent. '

“A party 1z not estopped to gssert & title or
interest sccrulng subsequent to g Judgment adjud-
iceting his rights or title in the progerty in
question. Thus where at the time of the action
end Judgment only the initlatory steps have been
taken to acquire title from the govermment, &
Judgment adjudiceting the title is not conclusive
ageinst the patent or rights subsequently scquired
by completing the proceedings previously begun.”

Among the cases clited, in the fostnotes to the &hove guotation

are Jhrift ve. Telsney, 69 Cal. 186; Merrism v. Rachioni, 112 Cszl. 191; &nd

Amestl v. Csstro, 49 Cal. 22B. In the Thrift case at page 191 1t i1s said:

"The principal question presented for decision
relotes to the plea in bar. It is net pretended
that the appellent has eny title or right to the
land sued for, unless he can claim it under and
by reason of his former Jadgment in ejectment, It
la however, insisted by him that when the former
Judgment was rendered the respondent had perfected
his homestead entry and wee in such relation to the
source of title that ke might have defanded MICCans=-
fully egainst the asction, and having failed or
neglected to do so, the judgment is conclusive upon .
811 rights he then had or has since acouired to the
property involved in it.

"There can be no doubt that & Judgment rendered
in an szetion to recover the posszession of resl
property, under the systom of pleading end prectice
edopted in this state, is, &3 tc all matters put
in issue end passed on in the action, conclusive
tetween the rarties and their privies, snd & bar
to another action between the varties or theiry
privies, when the same matters sre directly in issue,
The ber of a judpment in such action is, huwever,
iimited tg the rirhts of the rarties as they ex-
isted ot the time when it wes rendered, and either
the parties nor their privies are precluded by the
same from showing in a subsequent action any new
metters, coecuring after its rendition, whieh glve
the defeated perty a title or right of possession,
(Caperton v. selmidt, 28 Cal, 479; Mabomev v. Van

Firnkle, 33 Csal. 448,




In the Amesti cese it is sald, page 330,

"He had no means of preventing such 1litigstion;
and when his titie and right to the possession
vere attacked in en asction of ejectment, ke had ne
other alternative than either to surrender his
e3tute or defend himsell as test he might, before
the Jtate Court and jury, upon his inclplent title
witk perhaps his vegue and ili-defined boundaries.
Nor had the Stute Court the necessery mechinery or
the requisite jurlsdiction to investisote and
determinewss the nature and lecsl effect of
amesti's title so &3 to conclude him by its Judgment
from efterward asserting it, when found to be valid
and ripened into a perfect title, Ly the tribunels
of the United Stetes. These tritunals slone, in the
last resort, could pess en suthoritative jfudsment
upon his title or estate; smd when they invested him
with the complete title, he acquired & rew stetus
which he had not before, Kis title, which bhefore
was_only foiplent, has begome perfecte His boundsries
which perheps were vegue, have become fixed snd ceortain.
His title, though perheps not mew in sn sbsolite sense,
hss teken on a new quelity, end, in & legal sense,
is & different title from that which he had befors,.”

Lor dees it seem probvable that the Superlor Court in en action
to quiet title would heve the authority to take out of the hands nf the
Division of "ater Rights the conslderatisn of &n application pending Lefore
1t oxr 1n effect do ngﬁ Judgment concluding action not yet taken by the
Division. Frior to issuance or rofusal of & permit the law doss no$ con-
templete the intervention of the Superior Conrt {Sec. ib, Water Somission
Act] and thereafter only upon an independent action instituted by & dige
setisiied pmrty, bﬁkiHQQIQViEW vy the court.

As to the effect of a judgment upon title scqulred pendente lite

the case of Brovm v. Brown, 170 Cel. 1, is in point and es to the effect
of Judgment upon titles subsequently obtained see the ocsse of Metropolis

etc, Benk v, Bermet, 158 Cal, 449, 4EZ,
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Applleation Wo. 3293 fox

been filed with the Division orf

having been filed, a publie hearing

Water Richts now being fu

IT IS FuIEBY QFDEUED that
and tret a vermit b

Weter Rehts as above stated

& permit to eppronriate weter having

» Drotests

heving been held, end the Division or

11y informed in the premises:

s&ld spplication No., 3293 be approved

tems end conditicns gs may bve eppropriate.

DATED at Secremento, the

28th day of January , 1% 25

¢ granted to the applicant sublect to such of the usual

EDVAD EYATT,JR,,
CPIZF OF DIVISION 04 WATER Troups
STATE DEPLRTULYT OF FUBLIC Wouk




