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PROCEEDI NGS
- 0Q0-

BOARD MEMBER SILVA: -- and Steve Saiz, and then
in the audi ence we have Bill Iserena (ph.).

As you may know, there's a growing scientific and
public concern about the ecol ogical health of the coastal
bays' estuaries and ocean eco-systens. The inpact of
i mpi ngenent and entrai nnent of aquatic life by cooling water
i ntake structures and how to generate facilities is our
f ocus t oday.

The purpose of this workshop is to receive
comments on whether the State Water Board should devel op a
statewi de policy to inplement the Federal C ean Water Act
Section 316(b) regulations on cooling water intake
structures. The State Water Board al so seeks public comrent
on issues that should be addressed if a statew de policy
related to i nplenenting 316(b) regul ations were to be
devel oped.

In addition, the State Water Board is especially
interested to hear suggestions or ideas that will help to
control or nmitigate the entrai nment and i npi ngenent of
marine |life at power generating facilities.

For the agenda today we have brief statenent from
-- first a brief statenent from staff regarding the federa

316(b) rules, and then we have two hal f-hour presentations,
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one by Dr. M chael Foster of the Mdss Landi ng Mari ne Lab,
and the other by Ti m Havey of Tetra Tech.

And then after these presentations we will open
the workshop to public comrent. |If you wi sh to speak today
pl ease fill out a blue speaker card and give it to staff if
you haven't already done so. And | think also we'll accept
witten coments, if you have any, today.

So with that, Jerry, any comrents?

BOARD MEMBER SECUNDY: No. It should prove to be
a very interesting neeting. Pete and | are very anxious to
hear your ideas so please don't be shy in ternms of your
public comments. | doubt that you will be.

BOARD MEMBER SI LVA: Ckay. Jerry and | are sort
of the tag teamon, on narine issues. W've been working
closely. W had a workshop yesterday on ASBS and hope to
have sone ot her wor kshops around the state.

So with that, Dom nic.

MR. GREGORI O  Good norning, Board Menbers. For
the record, ny nane is Dom nic Gregorio, Senior
Envi ronnental Scientist with the Ocean Unit.

Let ne start by describing the current status of
the rel evant | egislation and regulations. C ean Water Act
Section 316(a) requires the states to regul ate thernal
di scharges from power plants. And the State Water Board's

Thermal Pl an, which dates from 1975, is a statew de water
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quality control plan that addresses the inpacts of heated
di scharges from power plants as required under 316(a).

We are conditioned to consider the inpacts of --
or on beneficial uses fromdi scharges fromindustri al
facilities and to regul ate those accordingly. Today's
subj ect forces us to consider the intake and nortality of
marine life.

In coastal California, the power generating

i ndustry has discharges, if we consider their permtted

maxi mumms, of about 16 nillion gallons a day. So, you know,
now consi dering the intake, that would be 16 millions of --
16 mllions of gallons a day al so of marine or estuarian

water and its associated marine life. The intake of marine
life is addressed in Section 116(b) of the dean Water Act.
316(b) requires that cooling water intake
structures request the best technol ogy avail able for
m ni m zi ng adverse environnental inpacts. The (i naudible)
USEPA recently issued regulations, and it was in phases.
There's a Phase 1, a Phase 2, and upconming will be Phase 3.
Today we're only going to concentrate on the first two
phases, with an enphasis on Phase 2.
Phase 1 regul ati ons were applicable to new power
pl ants and those were finalized in Decenber of 2001. The
Phase 2 regul ations are applicable to existing | arge power

pl ants, and those were finalized in February of 2004. |
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shoul d nenti on that we have no new power plants that are
pl anned right now or are in the application streamthat
woul d have once-t hrough cooling, so really, the applicable
regul ati ons for today's di scussion are the Phase 2
regul ati ons.

California Water Code currently requires that new
or expanded power plants nmininmze the intake and nortality
of all forns of marine life. And there's an existing State
Water Board policy, also dated from 1975, that pronotes the
use of once-through cooling in oceans and bays i nstead of
i nl and wat er bodi es as a neans of conserving fresh water.
However, that policy does not address the effect on marine
life. And the thernal plan al so does not include any
requi renents for intake structures, and therefore there is
currently a void of any statewi de plan or policy to address
the entrai nnent and i npi ngenment effects.

As you know, the regional boards i ssue NPDES
permts that regulate the i npacts of thermal discharges,
chem cal constituents, and entrai nment and i npi ngenent from
power plants under the 316(b) rules. And these permts are,
for the audi ence's sake, are reconsidered and renewed every
five years. So for California' s existing power plants, this
is an opportunity to reconsider and further regul ate the reg
caps. Up until now, each regional board has been

i ndependent |y addressi ng the entrai nment and i nmpi ngenment
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i ssues within the NPDES renewal process. However, the
316(b) rules are difficult to inplenent because, anbng ot her
reasons, it's hard to estinmate the baseline conditions and
to eval uate equival ent restorati on neasures. Also, there's
a great deal of flexibility in the rules, and sonetines that
is the source of a little bit of discussion, | would say,
bet ween t he stakehol ders.

It's inportant to note that the L. A Regi ona
Board has several power plant NPDES pernits that are due for
renewal this year. O, | guess it is next year, but they're
considering themnow. And that's the | argest nunber of any
of the regional boards. Beginning in 2003, the L. A
Regi onal Board staff forned a 316(b) stakehol der group. The
pur pose of the stakeholder group is to provide a forumfor
addressing pernitting issues, including the procedures for
conducting the required studies. And | should say that if
we, at least the staff recommendation is that if we do nove
forward on a statewi de policy that we build on that
st akehol der process that's already been i ssued.

So now I'lIl turn the presentation over to Steve

Sai z of the OQcean Unit to briefly describe the actual 316(b)

rul es.

MR. SAl Z: Good norning, Board Menbers and
audi ence. As Dominic nentioned, the -- as Domnic
ment i oned, Phase 1 of the 316(b) regulations -- go back --
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were established for new, new facilities, and there are no
new facilities, so the nmain focus is going to be on the
Phase 2, existing facilities.

In California there are 21 existing power plants
al ong the coast of California that use once-through cooling.
And this slide and the next slide are a enunerati on of those
facilities. Part of the requirenents in the Phase 2
regul ati ons that the EPA has pronul gated is that the
facility has to have 50 M3E or greater, and you can see,
| ooki ng down this list, sone of these facilities have some
very substantial flowrates. W're, we're neasuring sone of
these in the mllions of gallons per day |level. For
i nstance, Pittsburg, that would be one mlIlion gallons per
day. Diablo Canyon, 2.5 million gallons per day. And the
| argest pernitted discharge for the power plants is at the
SONGS facility, the San Onofre Generating Station, 2.6
mllion gallons per day.

So you can see that these are not insignificant
flows, and the issue really beconmes what are the
environnental effects of the inpingenment and entrai nnent at
these facilities.

The NPDES -- the Clean Water Act states that --
actually, it's the national, the promulgated facilities --
let me start over. Sorry.

There's national performance guidelines that are

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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part of these regul ations, the 316(b) regul ati ons, and for

i mpi ngenent, what basically that neans is that the fish or
shell fish or aquatic life is being inpinged agai nst sone
type of intake streamat the, the nouth of the intake
structure. And the national perfornance guidelines

requi renents are for inpingenent to be 80, the reduction
frombaseline to be 80 to 95 percent on the cal cul ati on
based on. And entrainnent, the entrainnent is all those
organi sns that pass through the, the intake facility, intake
structures, those streams, and becone entrained into the

wat erways internal to the facility. And here those --
locally, we're tal king about through now |Ii ke stages of fish
and aquatic life. And those organi sms are exposed to
stresses of heat, chenical, and physical stresses. The new
regul ati ons have explicit data requirenents, so that the
character, we need to characterize the environnent where the
water is being drawn from the design and operation of the
facility, and so on.

There are options in the Phase 2 regul ations for
desi gni ng and constructing sonme parts of the facility to
reduce, to neet those perfornmance guidelines for entrainment
and i npi ngenent, and there's al so some options for
restoration. And the restoration neans that they will have
a -- there's ecological benefits to the water body at a

level that is simlar to that | evel that would be net from

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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the performance standard. And there are sone requirenents
for having these restoration neasures, it has to be nore

f easi bl e, higher cost effectiveness or a better
environnental desirability.

So a very critical question is how shoul d that
basel i ne cal cul ati on be nmeasured. |In other words, what is
the reference that those performance guidelines of 60 or 80
percent going to be based on. And this is an area where
thi nk that what we've seen fromindustry people, they have
told us that they would Iike to see sone consi stency in how
t hose baselines are calculated for each of the facilities
within California.

And simlarly, for -- if the option of restoration
is the best option, how, how can you restore an eco-system
and neasure what is going to happen at that facility and,
and say that there is a one to one correspondence with the
i mproved eco-system

And now I'd like to introduce Dr. M chael Foster,
fromthe Moss Landi ng Marine Laboratory, and he'll neake the
next presentation.

DR. MOSS: Thanks, Steve, for the introduction
I'"'mgoing to talk about issues that are (inaudible) this
i ssue of once-through cooling. This, the title is actually
the title of a White Paper that was devel oped by the CEC

this spring and early sumrer as a thorough review of those
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9
i ssues related to California power plants. And | think that
copi es of that paper, which is actually quite |Iong and
extensive, and | think thorough, are avail able here as well
as on the Energy Conmi ssion website.

My part of this -- ny part of this Wite Paper was
to l ook at the biology of the inpacts and the science behind
the i npacts. Being, as M. Silva pointed out in his
i ntroductory renmarks, there's sort of an increasing
recognition that coastal and estuarian waters are degraded,
and a consi derabl e concern about what's causing the
degradati on and what the citizens of the United States can
do about it. And the mmjor inpacts that have been sort of
identified nationwide are |listed there. Pol l uti on, over-
fishing, habitat destruction, (inaudible) species, ocean
war m ng, and so forth.

Work that the Energy Conm ssion has done, in terns
of re-powering projects over the | ast probably ten years,
suggested that once-through cooling may actually -- should
be on this list. And so what | put up there is a question
mark. | then reviewed the existing informati on on once-

t hrough cool ed coastal power plants, and that's what |I'm
going to tal k about today.

There are 21 power plants, as Dom nic pointed out.
W' ve got to get together on our nmap, Donminic, |I've got 17

mllion, you get 16. But anyway, | guess it's likely
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10
(inaudible). And the distribution of those plants, in terns
of where they, what habitats they inpact, are as foll ows.
There's two (inaudible), six in coastal sand harbor
habitats, and 13 in bay and estuarian habitats. And you can
see, the largest by and | arge are the bay and estuari an
habi tat pl ants.

In addition, there are clusters of plants which,
and particularly in the San Pedro Bay area, Santa Monica Bay
area, and the Sacranento-Deltal/ San Franci sco Bay regi on, and
there's a concern that there may be cunul ati ve i npacts.

That is, the overall inpacts of these clustered power plants
may be greater than the sum of the individual inpacts due to
overl apping the source waters, et cetera.

So just by way of a brief background, this is
Di abl o Canyon, just to show you what the nain inpacts are.
You can see the discharge inpact there is largely thernal,
and then the other inpacts are inpingement and entrai nnent
over on the right, and associated with the intake.

So what actually happens. Fish and ot her
organisns are entrained with the cooling water. There are
screens usually around three-eighth inch mesh that inpinge
everything larger than three-ei ghths of an inch, and those
are renoved. And then everything else that goes into the
plant is what we usually refer to as the real entrainnent,

and that's subjected to turbul ence, hot -- heating, et
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cetera, and then punped back out of the environnment. |
think the thermal plant Iimt is 20 degrees, and plants vary
a bit around that, but that's a fairly good average. So we
have three maj or sources of inpact; thermal, i npingenment,
and entrai nnent.

This is an exanpl e of how extensive the thernal,
this effect can be. This is Diablo Canyon, and the aeria
phot ogr aph showi ng the extent of the heated water com ng out
fromthe discharge into Di ablo Cove, and then spreadi ng up
and down the coast and out into the ocean. You can see the
scale there, it's pretty large, that's 500 neters. So we're
tal king of kiloneters of coast in sone areas.

And there are significant thernal inpacts. D ablo
Canyon is an exanple, South, South San Diego Bay is a good
exanple. But these generally are very site specific, and
particularly large rocky bottons with enclosed waters. This
is an exanple of (inaudible) tidal zone in D abl o Canyon
before the discharge started and then after the di scharge
started, and you can see that nobst of the nmajor (inaudible),
most of the | arge seaweeds are elini nated.

But all of these suggest that these are very site
specific. And this is interesting because when the power
plants were first being constructed and | ooked at in the
seventies, the big worry for nost marine ecol ogi sts was the

effects of the thermal discharge. And it turns out that --
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and it was hindsight, it |ooks |ike people should ve been
nmore aware about entrai nnent, except at specific |ocations.

| npi ngenment's the sane way. It also turns out to
be very site specific, depending upon sort of the habitat
ri ght around the intake, particularly if there's (inaudible)
nearby and so forth, inpingenent's going to be quite | arge.
If it's an open sandy beach area, inpingenent is often quite
low. But it can be significant. |In the analysis of the
Hunt i ngt on Beach Power Plant project, we did try to do a
cumul ative (inaudible) analysis with (inaudible) on the
i mpi ngenent, and it turns out the inpingenent in the
southern California by power plants is somewhere between
ei ght and 30 percent of the total sport fishing catch, which
is not an insignificant nunber. By the way, 90 percent of
that is, is on the San Onofre Nucl ear Power Pl ant, which
draws water from an area (i naudible).

So that brings us to entrainnent, then. And I
thi nk that the reasons that fol ks thought that entrai nnment
was not going to be a significant issue with coastal power
plants was there was this notion in the seventies that the
ocean was a sort of limtless frontier. But it turned out,
and we know now that that's not the case, that coastal and
estuarian water is a very distinct habitats, and they have
their own communities to a linmted extent. And in fact, sea

water is not just water, it's actually a community of I|iving
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organi sns, sone of which spend their whole lives in that
wat er, and some of which produce eggs and | arvae which grow
up in that water. And so it's, you can think of the area
that's being entrained as rather a thin strip along the
coast, and it is not linitless.

So what's in there. WlIl, this is a, this little
chart was based on a review and anal ysis of the data in the
more recent 316(b) studies, everything from (i naudi bl e)
generating station, through Morro Bay. And you can see that
these are, these are menbers of species, and then the
environnents in terns of nunbers per 1,000 cubic neter. And
you just look at it and one thing that inpresses you is
there's a lot of things in the sea water, and a | ot of them
are extrenely abundant. The other thing that's inpressive
is that, is that there are lot of fish along with those
t hi ngs, and that has been the main concern and the nmin
anal ytical concern in nost 316(b) studies.

And you can see that for the recent 316(b) studies
t hat have been done, the number of fish per thousand cubic
meters is around 400 to 600. That's a (inaudible) fish.
Well, if you scale that up to the 17 mllion gallons a day,
usi ng the scaling factor of (inaudible), that means that
around 50 million mari ne and estuarian fish are entrained
per day in California, and these fish are killed. So that

is suggesting that that could potentially be a problem
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Again, looking at this as a limted habitat, not an
unlimted habitat.

So why are these entrai nnent effects assessed?
The traditional viewthat was used in the seventies and
early eighties was the one on the left, where you | ook at
the |l arvae that are entrai ned and use information about
their life histories to estimate how nany adult fish of that
speci es do those | arvae represent. And then you conpare
that to the fisheries' catch for that species. Those
anal yses essentially conclude they ignore inpacts on all
ot her species, and their conparison is only to the fishery
cat ch.

In nore nodern anal yses, starting with the Diablo
Canyon Nucl ear Power Plant and, and | think supported very
wel | by the Southern Coast Regional Water Quality Control
Board, which has devel oped consi derabl e expertise in this
area, is to use a nodel which actually estimates the percent
of larval nortality, that is, the number of |arvae killed,
so that the -- divided by the total number of |arvae
available in the source water. And so you deterni ne that,
the area of the source popul ation. You deternine the
proportion of nortalities, and if you nultiply those
t ogether you get a -- for that species, you get a sense of
t he actual habitat that's been lost as a result -- the

habitat that's consuned as a result of the power plant
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consum ng the production of that habitat. And we call this
the habitat reduction (inaudible) nethod, and I'lIl talk a
little bit nore about it in a second.

W often get asked, well, why not a nore direct
deternmi nati on, why can't we nore thoroughly assess inpact on
all species, and the little box at the bottom sort of
outlines that problem And it really is a (inaudible)
problem The inpacts occur over |large areas, there's lots
of species, there's a lot of natural variation, and there's
multiple inpacts in the invol ved areas besi des these power
plants. So it's presently inpossible to accurately anal yze
the effects sort of on a cumul ative |evel.

So i nstead, what we've tried to do is, is apply
this habitat reduction (inaudible) nmethod in a little bit
| arger context. So that would | ook as follows. Let's
assune that you have a hypothetical power plant and the
entrai nnent study found the average proportional nortality
for the estuarian species that could be assessed, which
(i naudi ble), was 17 percent. And let's assune the area of
estuary was 2,000 acres, and that's the source water, so
it's the sane for all species.

So then that habitat is required to conpensate for
those | osses, which would be the new estuari an habitat
needed, (inaudible) the area tines the proportion, average

proportional nortality, which are these 240 acres. That
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represents the acreage in which all production of |arvae was
elimnated, and this has forned the basis of mitigation
measures, or nitigation discussions in all recent
(i naudi bl e) studies in California.

I mentioned curmul ative effects. Because of our
| ack of understandi ng of (inaudible) coastal oceanography,
we're sort of (inaudible) into this field. But a possible
exanple here. |If you just use (inaudible) data for
circulation within Santa Mnica Bay, and | ook at the
estinmate of percent of surface water that's entrai ned, drawn
inin cooling systens in the three power plants that
(i naudi bl e) EI Segundo and Redondo Beach, and you can add
those up. Just on sort of volunetric basis, they account
for about 13 percent of the surface circulation in Santa
Moni ca Bay. That's potentially a fairly scary nunber, given
everything el se that's happening in the Santa Mni ca Bay.
And if those withdrawal areas overlap, the effects on the
organisns is going to even be greater.

So considerable nore attention, | think, needs to
be paid to these cunul ative effects than have been in the
past, and | don't think the Phase 2 316(b) regul ati ons
address those at all.

So what have the results been fromrecent studies.
So the original studies up there, six power plants are

listed, they were done in 19 -- 1980. And you can see that
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based on the fisheries' |osses, they pretty nmuch all
concl uded there was no adverse inpact. On the right are
estimates fromrecent 316(b) studies, giving this habitat
reduction for (inaudible) analysis, and you can see that the
result is quite different. Considerable nunbers of acres of
production lost, using this nethod, as a result of power
pl ant operati on.

If you just take the estuarian | oss, the 13 power
plants, 8.39 mllion gallons a day, and if you use the
studi es that have already been done, it turns out that the
habi tat reduction (inaudible) is about 1.2 acres per mllion
gallons a day. Now, we've |looked into, in the case of Moss
Landi ng and Morro Bay, the cost of restoring wetlands in
these areas, of any area in California, and it averages, at
| east of about five years ago, about $114, 000 per acre. So
if you scale that up and say okay, we'll use that to | ook at
all the power plants, that anmounts to about 10, 000 acres
| ost and a cost to restore of over a nmillion dollars. That
10,000 acres is, is over twice the total acreage of Elkhorn
Sl ough and Morro Bay, which are two nationally recogni zed
i mportant estuarian systens in California.

So | would argue that these data suggest that this
is not an insignificant problem They al so suggest that
alternative (inaudible) technol ogi es should be seriously

consi dered when these plants are bei ng eval uat ed.
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Ckay. So there are 13 coastal power plants that
| ack recent entraining i npact assessnents. Based on review
that |'ve done, | argue that the accuracy of the original
assessnents i s unknown, |argely because of the nethods used.
Only inpacts on fish species were considered. No cunul ative
i mpact assessnents were done, and the studies are 25 years
old and out of date. And if we're going to truly deternine
what the general effect of the coastal power plants are, we
really need to know these i npacts both on an i ndividual
pl ant |l evel and a cunul ative level. And to know t hem
conparatively it's absolutely essential that they're
consi stent approaches and interpretations used in the
studi es. Oherw se, (inaudible) conparing apples, apples
and or anges.

Lastly in that list, |I'mconvinced, and it's not
just to feather ny own nest, that review of these studies is
needed by unbi ased experts. It is unfortunate, but | think
most water board staffs sinply do not have the expertise to,
to critically evaluate the very technical information that
is required in assessing entrainnent. And | think also that
since nost of this is done by consulting firns hired by the
i ndustry, it just nmkes sense that there's sonme (inaudible)
even though our experience with industry studi es has been
actual ly excell ent.

And finally, I want to point out, because | have
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gotten a lot of criticismfor this, industry often says
well, that's all well and good, Foster, but really, we're,
we're conmplying with the regulations. And ny argunment is
that assessnent is fundanmentally a science issue. And unti
the science is right, nothing else will be right.

Thank you.

SPEAKER: Next we have Ti m Havey, from Tetra Tech.
Ti m has been involved with permtting issues related to
316(b) throughout the nation.

MR, HAVEY: |'ve also, for better or worse, been
i nvol ved in 316(b) regul atory devel opnent for about eight
years now, so I'ma little famliar. 1I1'll try to not be too
duplicative of Steve and Dom nic's presentation earlier.
I'mgoing to give a little bit npore background on 316(b)
itself, and also the (inaudible) regulations and how
conpliance is going to proceed from here.

Two qui ck things about Section 316(b) that kind of
make it unique. |It's the only place in the, in the |l aw that
di scusses water intake as opposed to discharge, and it's the
only use of the phrase, "best technol ogy avail able for
m ni m zi ng adverse environnental inpact." |If they had kind
of defined those things, it might have given us a little
more gui dance now. But as it is, AEl does not have any kind
of a definition of the use for 316(b), at |east across the

boar d.
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How exactly did we get here? 1976 was the first
effort by EPA to put out sone sort of a regulation. That
reg was renmanded on a technicality in 1978 or '79, |
believe. Since that tine it's been inplenented on a case by
case basis, and there's been a wi de variety of exactly how
that's occurred fromstate to state and regi on to region.
Fast forward to the early nineties. The river keeper,
Hudson River, filed a |lawsuit against EPA. That resulted in
a consent decree by which EPA agreed to devel op new
regul ations, first in two phases, later in three. | think
originally it was new and existing facilities. Later, EPA
said it would be nuch easier and nore effective if they
di vided Phase 2 into two phases itself. Phase 3 is going to
deal with all the snmall power plants |l ess than 50 M3, and
that's the design intake capacity in all the nmanufacturers,
as well.

Phase 1, as | nentioned, is final and effective.
It was adjudicated in February of 2004. As I'll discuss a
little bit later, the only part of Phase 1 that was renanded
was restoration, and it nay or nay not have a significant
i mpact on Phase 2 proceeds. The effective date for Phase 2,
which is what we're here discussing today, is Septenber 7th
of last year. That's currently in litigation by both
i ndustry and environnental groups. Several issues, major

ones, | believe, are being decided. There's no schedul e as
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of yet. | believe that oral argunents will be schedul ed
sonetine in either late winter or early spring. A possible
deci sion, final decision sonetine in the sumrer or fall. It
depends.

Oiginally, Phase 2 was assigned to the Ninth
Circuit, but it was noved back to the Second Circuit, which
is also the sane circuit that decided Phase 1, so they do
have t he advant age of being educated on the issues, at
| east. That nmay provide for a nore expedited schedul e.

Phase 3 does not have nuch inpact on California,
as far as | can tell. Based on the, the survey data,
think there are only three facilities that | can find that
woul d be subject to Phase 3.

Exactly who's applicable, who it's applicable to.
You have to be in the NPDES program Surface water
wi t hdrawal , you -- obviously use 25 percent or nore for
cooling water. That's exclusive use for cooling purposes,
no processed water, 50 MDG or greater. Part of the SAC 49
group for electric power, and also neet the definition of an
exi sting source.

Exactly what is an existing source? The new
facility rule defined it as, as a facility that comenced
construction on or before January 17th, 2002. It gets a
little bit nmurkier, though, in terns of how we consider a

facility and what part of the facility is under
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consi deration for 316(b) purposes.

As a short end, | like to tell people that if you
consider the cooling water intake structure itself up to and
i ncludi ng the punps, that's a good starting point for how
you consi der an existing facility under Phase 2. A couple
of exanples of facilities that would be consi dered an
existing source are listed there. Facilities that nodify
their process, they increase the intake capacity of their
cooling water structure would be consi dered a Phase 2
facility. Likewise, if they built a new, a new generating
unit or so on at the site and they increased their capacity,
t hey, too, would be considered an existing source.

This does cone into play for several facilities up
and down the coast. And (inaudible) possibly in the future
will be repowering Redondo Beach, Mdyrro Bay, of course. H
Segundo has a repower project, as well. So how we consi der
those facilities is inportant.

Again, if there's one nunber you cone away from
this neeting with today, it should be 21 facilities up and
down the coast. A couple of notes here about these
facilities. Phase 2 considers estuary and ocean, estuary
and tidal river and ocean facilities, all of which these
are. But they define estuary and tidal river a little bit
differently than, say, the thernmal plant or the, the ocean

plant. 1It's largely based on salinity and the inpacts of
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tides. All of these would be considered estuary type river
or ocean facilities. But again, that's different fromthe
di scharge point. |It's based on the intake point. Sever a
facilities that I'maware of actually intake or w thdraw
water froma different water body than they discharge to.

Exactly what is required? The perfornance
standards is really what it cones down to for Phase 2.
We're tal king about i nmpingenent nortality, not actually the

active inpingenent, and that's reduced by 80, 80 to 95

percent fromthe cal cul ati on baseline. 1'Il talk about that
in just a nonent. Entrainnent -- actually, that nunber's
wong. It should be 60 to 90 percent fromthe cal cul ati on

baseline. Entrainnent, we're tal king about active
entrai nnent, not entrainment survival. There's a |ot of
debat e about whether or not this is appropriate, since there
are sone studies, disputed, of course, that show that sone
organi sns survive entrainnent and go on to be viable in the
aquatic conmmunity. Oher people say absolutely not.

The other issue is that the reduction of
entrai nnent, the manner in which it's acconplished is
important. If it's by screening, it's possible that that
actually has the sane negative effect as if the organi sm
were entrained themsel ves. I'I'l talk about that a little
bit later, also.

For California, as | said, all of the facilities

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24
are either ocean or estuary tidal river. 1It's, for 316(b)
it's a bit of a distinction without a difference, because
the i nmpi ngenent nortality and entrai nnent standards apply to
both in the sane nanner. The only difference would be for
peaking facilities in which inpingenent nortality is the
only standard that applies. A peaking facility is defined
as, as one that uses 15 percent or less of its generating
capacity.

Exactly what is the baseline. This is how we're
going to deterni ne conpliance and measure conpliance down
the road. EPA set up a standard for, for neasuring a
baseline facility, and that is a shore lining type structure
havi ng the standard three-eighths inch mesh screens, no
other controls. Essentially, that is what, what nost
facilities are right now A common facility.

You can take credit, though, when you estinmate
your baseline nunbers for your existing reductions that may
result fromeither an intake configuration or a technol ogy
that's in place. A lot of the southern California
facilities have velocity caps, or they're | ocated offshore,
that may reduce inpingenent and entrai nnent, as well. A
facility (inaudible) can take the as built approach, which
says we'll take what we are right now and that'l|l be our
basel i ne, so they can neasure their inpingenent and

entrai nnent and go fromthere wi thout actually having to do
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any kind of estimates fromthere.

Phase 2 has five conpliance alternatives that are
available to all the facilities. 1'll go through these
pretty quickly. The first is velocity approach
restrictions. |If a facility decides that they're going to
reduce their intake fl ow commensurate with the cl osed cycle
system they're basically out of the rule. They just have
to denonstrate that they've done so. They can al so reduce
their design through screen intake capacity to a hal f-foot
per second, and that's applicable for inpingement standards
only, and it's largely based on a generally agreed upon
nurmber of half a foot per second, which nost notile fishes
can escape during the intake process. A small nunber, that
is a through screen intake velocity, not an approach
velocity. There's a difference.

Alternative two. |If you are already conplying,
basically, if you have technol ogi es or your operational
measures actually neet the Phase 2 requirenents, then you
don't have to do anything el se save denonstrate and, and
val i date that you are doi ng so.

Alternative three is probably the nbst comon for

nost Phase Two facilities, and it basically will say -- is
that the facility will go out and anal yze technol ogi es or
operati onal neasures, possibly restoration, as well, that

meet the perfornance standards, and provide gui dance to
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their regional board exactly how those neasures w |l be
i mpl enented. It's basically things that are not occurring
at the facility at the tine.

Alternative four does not really apply to
California yet. |It's for an approved, pre-approved
technol ogy. In the Phase Two regs, EPA approved one
technol ogy that was cylindrical wedge wire screens for use
in freshwater rivers and streans only, based on a variety of
factors that, again, don't apply to California, but it does
| eave open the option for the director, whether it be from
the state board or the regional board, to approve another
technol ogy that can be, that can be inplenented. And this
approved technol ogy option has a nore stream i ned approach
to the conpliance side of it. There's |ess study
requi renments, the verification nonitoring is a little |ess
stringent, as well.

The fifth, which may be the nbst conmmon for a | ot
of facilities, is a site specific determ nation. How that
occurs is based on cost (inaudible) cost benefit test. EPA
estinmated cost, conpliance costs for all the Phase Two
facilities in the rule, and they also estinmated benefits
t hrough eval uation study that would result from from
conpliance at all facilities. |If a facility can denonstrate
that the costs they would need to conply with the Phase Two

rule would be significantly greater than those estimted by
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EPA during the rul emaki ng process, they could then go for a
site specific determ nation. The same applies to the cost
benefit side. |If the benefits are significantly |less than
the costs that would be required to conply, they can then go
ahead for a site specific. But again, the site specific is
supposed to be as close as practicable to those proposed
standards while foll owi ng the sane general approach, which
is a technol ogy based approach, to conplying with the Phase
Two rul e.

The schedule itself. Again, the rule itself was
effective on Septenber 7, 2004. What that neans is any
facility that has a permt expiring on or after that date is
required to conply imedi ately, although -- the second
bullet there -- facilities that are in that first four year
peri od after Septenber 7th can, can request an extended
schedul e for conpliance because, obviously, there's a
significant anount of data that needs to be collected and
studies that'll need to be conpleted in order to actually
submt the final denpbnstration study. They do allow for
t hat schedul e, although they stated that no nobre than three
and a half years after the publication date of the rule,
which results in the January 8th, 2008, deadline, which is
basically six nonths before the expiration of the permt,
which is the typical re-application tinefrane for the NPDES

program anyway.
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There's a rough schedul e below. The main itens
that facilities need to be addressing. The proposal for
information collection is really the kick-off for any
facility. 1'lIl go into detail a little bit about what the
requi rements of the PIC are. After the PICis, is approved,
al t hough approval is not required for a Phase 2 facility in
order for themto begin the process of devel oping the
conprehensi ve denpnstration study, it's highly suggested.
Consultation is a key conponent of the Phase 2 rule with
ot her environnental agencies, regulatory agencies, as well
as the pernitting agency, going forward.

The PICitself, as | said, is kind of the kick-
off. It basically sets the stage of where the facility is,
what they plan to do, and what their conpliance strategy may
or may not be for Phase Two itself. The -- the description
of the technol ogies and restoration nethods, if any, that
they're going to be evaluating, including those that they
are not going to be evaluating and why. Some, sone
t echnol ogi es have absolutely no place being in a, in md-
ocean depths where sone of these intake structures are.

Al so, the historical studies, a sunmary of those. As Dr.
Foster nentioned, there are significant concerns with
studi es that go back for even 25 years. How are those
applicable, can they be used in any kind of determ nation

f or Phase Two, what kind of protocols were they conducted
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under, et cetera.

Al so, a summary of the consultations with the
vari ous agencies, CEC, Fish and Gane, the (inaudible) and,
and the what-not. Most facilities also will be conducting
sone sort of inpingement and entrai nnent sanpling plan,
whet her to characterize the current conditions at the
facility or to evaluate a new technol ogy or operational
pr ocedur e.

There's a couple, a couple of itens | put down at
the bottom just as suggestions. They're not really
requi renents yet, but it's, it's helpful to begin the
di scussion as early as possible. Wat exactly is the
current conditions. This has come up just about in every
conference call |I've been on and every neeting |'ve been.
How do you account for the actions of a power plant that's
been operating for 30, 40, or 50 years. How does, how does
a study that's conducted today actually take into account
any effects that may be, that may be historical in nature
and, and vary over 50 years.

VWhat is the conpliance netric going to be? EPA
| eaves this to the director's discretion because there,
there's a variety of variables that can affect individual
facilities. But are we going to be tal ki ng about
representative species, are we going to be tal ki ng about all

speci es, are we tal king about raw nunbers or bio-nass, that
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sort of thing. |It's good to start that discussion as early
as possi bl e because it may affect some of the study
requi rements or protocols in the, the PIC

Al so, kind of concurrent with the current
conditions assessnent is the conpensation for other inpacts
and i nfluences. Again, over decades, there are other

i mpacts, obviously, that can cause degradation of fish

habitat. How do we address those, how do they, how do we
actually -- how do we actually conpensate for those in the
proposal for infornmation (inaudible). How does that affect

the conpliance determ nati on down the road.

The CDS, or the Conprehensive Denpbnstration Study,
is kind of the, the nmain body of data that will be subnitted
by the facility if they, if they choose one of those | ast
three conpliance options. And | won't go through in great
detail what's required, but you can probably imagine. It's
a characterization of what's occurring at the facility, a
description of the species, et cetera, various |life stages.
Ti nes of year that inpacts are occurring, if there's a, if
there's a variation. Design and construction technol ogy
plan is basically what the facility is going to do, whether
it's actually installing an actual technol ogy or whether
it's going to be operational neasures such as a reduction in
fl ow possibly during different tinmes of the year, or

restoration also falls under this, as well.
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Restoration -- excuse ne. A site specific
justification, again, as | nentioned earlier, which would be
the cost, cost or the cost benefit tests, would al so have to
be included in this study if the conpliance option five is
goi ng to be used.

Restoration itself. Restoration can be used as a
t echnol ogy. Phase Two does make that pretty explicit. But
there has to be a denonstration of the consideration of
ot her technol ogy neasures, whether it's operational or
desi gn and construction neasures. The neasures thensel ves
that woul d be used for restoration nust, or should produce
fish and shellfish in the sanme, in a simlar quantity to
those that are taken by the intake structure itself.
Quantification of the ecol ogical benefits is inportant. The
tinmefrane is essential in a restoration plan. Sone
restoration plans we've revi ewed have gone out 30 to 80
years in ternms of when those benefits would actually be
realized. |s that appropriate for Phase Two or is it
sonething that we need to see nobre denonstrable effects in
the near term

Al so, in kind versus out of kind restoration.
It's been discussed in, in some areas that out of kind
restoration, which is akin to conpensation, is not
appropriate for Phase Two, since you're basically

conpensating for a loss that's not permtted under the NDPES
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program A nonitoring plan, of course, is also essential to
the restoration plan.

I'I'l close with just a, a brief note about
restoration itself. As | nmentioned earlier, Phase One did
have restoration as a conponent for conpliance. The Second
Circuit renanded that, basically saying that it has nothing
to do with DNC or the capacity of cooling water structures.
But they did close by saying that it does not predeterm ne
t he deci sion for Phase Two and Phase Three. How that plays
out, | don't know. There are other significant issues, |
know, that they are addressing, particularly the definition
of existing source, that had a fair anmnount of coverage in
the brief itself.

Thank you.

SPEAKER: We had one nore followup slide as part
of our staff presentation. And the basic idea is what the
whol e reason for this workshop is. W've seen how conpl ex
t hese i ssues can be, and at the state level we would like to
provi de sone ki nd of over-archi ng guidance for the
permtting of these facilities, and the basic question is
what will the formof that gui dance be and where would it
go, because there's -- we have the California, the
California Ocean Pl an which regul ates ocean di scharges. W
have the thermal plan, and it woul d probably nake sense to

have (i naudi ble) produce sone kind of guidance, it would
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plan. Alternatively, we could have a stand-al one gui dance

specifically related to these types of 316(b)

i ssues.

i mpl ement ati on

And the other thing is we could have no gui dance

and just provide informal, sort of question and answers,

frequently asked questions ki nd of guidance.

brought to our attention, also.

So that concludes the staff presentation.

That's been

SPEAKER: Coul d you tal k maybe about the CEQA

i ssue? | know you had it up there, in terns of tinme, how

| ong (i naudible).

SPEAKER: CEQA?

SPEAKER: Yes. | nean, if we decide to go with
the (inaudi ble) docunent. How long would it take?
SPEAKER: Yeah, |'Il let Dom nic handl e that one.

MR GREGORIO It could take quite a while.

Just

to get changes to the Ocean Pl an acconplished took about a

year and a half. And, you know, we could fast track certain

items if they're consistent with USEPA regul ati ons.

given the potential controversies associated with this

i ssue, it mght not be conducive to fast tracking,

could take quite a while.

SPEAKER: Thank you. Thank you for all the

remarks. And now we're going to go to public coment,
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first is the, Jim MKinney and Joe O Hagen, fromthe
Cal i fornia Energy Conmi ssion.

I understand you have a, you have a Power Point?

MR, McKI NNEY: Yes, | do.

Menmbers of the Board, good norning. M nane is
Jim JimMKinney. I|I'mstaff at the California Energy
Commi ssion. M col |l eague, Joe O Hagen, and | would like to
present you with a brief overview of what our agency has
learned in the six years that we've been revi ew ng
repoweri ng applications before the Energy Comm ssion. There
is a-- this could easily be a nulti-hour discussion, but
I'"'mgoing to try to briefly go through these slides to
hi ghli ght the key issues that we've encountered thus far.

First off, in ternms of our authorities. The CEC
has three main authorities that bear on the issue of
eval uati ng once-through cooling inpacts associated with
repoweri ng coastal power plants. The first is our exclusive
authority to license power plants under the Warren-Al qui st
Act of 1974. In that (inaudible) for repowers in our
jurisdiction.

Secondly, there's the recent I|Integrated Energy
Policy Act that was introduced by Bowen and Sher and passed
in 19 -- or, 2002. SB 1389 directs the Energy Conmm ssion to
assess the state of affairs with energy issues and fornul ate

policy recommendati ons for the Governor's office and the
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| egi sl ature on all aspects of energy policy, and certainly
i ncl udi ng environnental issues.

Third, with the passage of the deregul ati on bil
in 1996, we now administer the Public Interest Strategy and
Research Program or PIER, and currently that project for
el ectrical (inaudible) research is about $60 mllion, and
M. O Hagen will talk about that at the end of this
present ati on.

I'd li ke to enphasi ze that each of these statutes
requi re us to bal ance energy supplies, reliability cost, and
envi ronnental protection.

So we've heard this nunber several tines today.
There are 21 existing facilities using this once-through
cooling technology in California. Froman energy
perspective, this is about 24,000 negawatts, which is about
40 percent of the state's total generation capacity. It's a
little nore than half of our natural gas pipe capacity,
which is the fuel of choice these tines, and it's all of our
nucl ear capacity, so the two (inaudible) as well.

It's an old fleet. Most of this was built in the
fifties and sixties, well pre-dating CEQA, or organic act
and nost of the other environnental statutes, so
(inaudible). | think it's a good analogy to say the work
that your agency does in relicensing hydro facilities, we

have very old infrastructure that devel ops, generates

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

36
energy, applying current standards for inmpact assessnent,
especially with the CEQA issue, is, is tricky. 1It's quite
tricky.

Sonet hi ng el se about these plants which some of
the other presenters have already nentioned is that they are
spread t hroughout the coast, and a | ot of them
unfortunately, are, froman environnental perspective,
happen to be located in extrenely sensitive estuaries and
bays, and there are concentrations of these facilities in
the San Franci sco Bay, Delta estuary, Santa Monica Bay, and
t hen further south.

Once-through cooling is a very efficient cooling
technol ogy. Seawater is, is cold, it's quite a good heat
conductor, and it's really a |l east cost or |ow cost cooling
t echnol ogy.

Going to the second maj or bullet here, we've
reviewed five applications to repower since 1999. As a CEQA
| ead agency we're charged wi th devel opi ng the anal yses, the
standards for data collection and protocols, evaluating
alternatives, and formulating mtigation if significant
adverse effects are determned to be in existence. W
(i naudi ble) do this in collaboration with the regional
boards, the Coastal Conmni ssion, and other state and federal
agencies to essentially create the proper standards, both

regul atory standards and scientific standards, to do this i
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confornmance with current |aws, the science, and technol ogy.

The data collection analysis is quite expensive,
it's time consuning, and there's really no consensus on what
t he standards should be thus far. Mst of the applications
we' ve | ooked at pre-dated the 2004 USEPA 316(b) regul ati ons,
as wel | .

As a matter of policy, our Conmmni ssioners have
deternmined that offsite mitigation or restoration is an
appropriate course of action for, for mtigating fromthe
i mpacts, and this is in lieu of inpact reduction which, as
you know, is one of the standards of CEQA.

We know fromthe recent federal studies on the
state of the ocean, both the U S. Commi ssion on Oceans and
the (inaudi ble) comm ssion, that our near shore eco-systens
are inperiled, they're degraded, they're subject to nultiple
stressors. And again, in sensitive estuaries, the, the
concerns are (inaudible). You can argue once-through
cooling fromcoastal power plants is a contributing factor
to this degradation, but we only have | ead agency
jurisdiction for those plants that cone before us. W' ve
| ooked at, at five, and again, there are 21 plants. So in
my view, on a going forward basis, it's really going to be
agenci es such as yourself, especially yourself, to set the
st andards and gui dance for how we resolve this on a, a

conpr ehensi ve basi s.
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This tabl e summari zes kind of the key facts and
what we're |l earned. Let ne just highlight a couple of
things here. On the far left columm, these are | ocations of
the plants. If you're not all famliar with the coasta
resources, at El khorn Sl ough, the Bay Delta, Mrro Bay,
Santa Moni ca Bay, those are inportant sensitive and stressed
eco- syst ens.

Looki ng at the size of these facilities, these are
big. They're inportant power plants. Mss Landi ng, that
was just the re-power capacity. | think total capacity
there is 2600 negawatts. That's a very inportant facility
in ternms of power generation in the state.

In terms of permtting tine, Warren-Al qui st
directs us to review and approve license applications in a
12-nmonth period. W are not able to do that when the
coastal resources are involved, and for three of these
plants it's been about four years to do it, as opposed to
one. And the issues associated with once-through cooling
have been a key factor in delaying or conplicating our

revi ew of those plants.

New entrai nment studies for -- were required for
four of five. In ternms of mtigation or enhancenents, |I'm
I'mnot an expert on this part of it. But just to draw a

conparison to the capital cost for a re-power facility, a

500 nmegawatt unit goes for 360 to $400 mllion, a thousand
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megawatt unit is 650 to $700 mllion. (Il naudible)
mtigation dollars, those are quite npdest conpared to the
capital cost for a mpjor facility re-power.

Two of these plants have been constructed and are
operational. One has suspended its license application
that was Potrero. Two others have |icenses but have not yet
begun construction.

Qur staff has been working diligently to
understand the issues, worked with the experts on both the
Moss Landing, with the nmain consulting firnms and ot her
agencies. This is just an overvi ew of our key products.

Let ne highlight a few for you.

First is this once-through cooling paper, and
menmbers of the Board, |'ve provided copies of those for your
reference. This is a conpendium an overview, a priner on
our experience with once-through cooling in California, both
t hrough our re-licensing, the research work that we
sponsored, et cetera. This was prepared in support of our
I ntegrated Energy Policy Report for 2005, and Rick York, who
is the supervising biologist for our staff, and Dr. Mark
Foster, are the | ead authors on that paper.

Anot her i nportant docunent is the staff anal ysis.
In that study we retained Dr. Foster to review the studies,
the data, and the assessments for each of the 316(b) pernmits

of the 21 facilities in California. The question that he
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posed was is there sufficient information within the studies
and the reports to determ ne significant adverse effect. W
weren't trying to answer the question is it significant, we
were just trying to understand is there sufficient data
available. For two-third of those plants, in his
pr of essi onal view, he determ ned that no, there is not
sufficient information just to understand the severity of
t he i npact.

Anot her technical document that we have in the
works is a draft protocol for entrai nnent inpact anal yses,
and this is being authored by (inaudible) Rainmundi, et al.
And again, that is in preparation. W've |ooked at this and
other reports. Qur PIER program or our Public Interest
Ener gy Research program has sponsored a couple of major
reports on alternatives to once-through cooling, and | ast
year they nade a $1.5 million grant to the Mss Landing
Mari ne Labs for continuing work on this.

And just a few weeks ago, our Conmi ssion -- excuse
me, Commi ssioners released our draft, their draft policy
statenent to the Governor and the |legislature as part of the
Integrated Energy Policy Report. [|'ll talk about that in
one or two slides.

To summarize, this is the slide sumari zing the
staff view of the issue. Once-through cooling is a nmjor

ongoi ng environnental issue in California' s power plants.
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In ny professional view as project namanager for our
envi ronnental assessnents of all power generation in
California, this is the single greatest and unaddressed
envi ronnental issue associated with power plant operation in
the state. | think the science is pretty clear that it's a
contributing factor to degradi ng mari ne and estuari an eco-
systens, and we're especially concerned about cunul ative
effects, again both in these bays and estuaries where there
are a concentration of power plants. There's really very
little work that's been done on that thus far.

| npact assessnent, reduction and nmitigation.
These are all the buzz words for how you do things properly
froma (inaudible) approach, and there's a |lot of work to be
done in that area.

Due to circumstance, we work on a (inaudible) on
this. Again, that (inaudible) energy de-regul ation
(i naudi ble), and we had to | ook at part of these units in a
difficult set of circunstances. W don't think that nany
nmore of the 16 renaining units will cone before us
jurisdictionally, and that's for two main reasons. One,
applicants will try to structure their applications so they
avoid our jurisdiction, so for re-powers it has to be a net
15 megawatt increase over exisiting capacity. So we expect
to see applications comng to other agenci es bel ow t hat

t hr eshol d.
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And then secondly, the capital market for
financing new facilities is quite weak right now. Contrary
to popul ar belief, we have an abundance of basel oad energy
in the state right now. |It's just peaking resources that
are (inaudible) parts of the state.

On a going forward basis, staff from our agency
seek to work coll aboratively with staff from your agency,
t he Coastal Comm ssion, and the other state and federal
agencies that are going to have a key role in doing this.
Again, a few key areas that we see are the cunul ati ve
effects anal yses, the sensitive estuaries, and the standards
t hensel ves for the 316(b) permitting rules.

Thi s sumrari zes what our Comm ssioners have put
forth in draft formto the Governor and the | egislature.
The first one is a finding that once-through cooling can
contribute to declining fisheries and the degradati on of
estuaries, bay and coastal waters. Secondly, they direct us
at the staff level to work coll aboratively with agenci es on
once-t hrough cooling through the work at the Ccean
Protection Council. Third, that PIER should continue its
research on inpact assessnent protocols, inpact reduction
and alternatives to once-through cooling. Fourth, that
Conmmi ssion staff update its MOA with the State Water Board,
the regional boards and the Coastal Conmi ssion to devel op

consi stent regul atory approaches, including investigating
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retrofit technology -- say that again -- retrofit control
technol ogies. And lastly, we've been directed to update our
dat a adequacy regul ations for |license conm ng before our
agency.

Now I"Il et M. O Hagen take it from here.

MR. O HAGEN: Thank you, Jim

Good norning, Board Menbers. M nane is Joe
O Hagen, I'mw th the Public Interest Energy Research
program The PIER programis a little over $60 mllion
research program funded by the ratepayers to conduct public
interest research. It was enacted by the | egislature when
the electricity market was deregulated. And ny col |l eague,
Mel i nda Dorin, handed a hand-out which provides a little
nmore information on it.

But basically, the PIER programis funding
research for devel opi ng new and i nnovative electricity
generating technol ogy, particularly renewabl e technol ogy,
addressi ng energy efficiency issues, including cross-cutting
i ssue such as integration of distributed generation with
transnission lines and things like that. And there's al so
an environnental research programthat addresses the
environnental inpacts of electricity generati on and
transni ssion (inaudible). And certainly we're tal ki ng today
about an issue regardi ng generation

The environnental program deals with everything,
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with global climte change, air quality, |and use,
terrestrial habitat, effects such as the transm ssion line
(i naudi ble), as well as what we call aquatic resources. W
have a programthat's been addressing the effects from
(i naudi bl e) at hydropower facilities. Jim Kennedy, of the
state board, has been real instrumental in that program and
I think it's been quite successful.

In that vein, we wanted to start a new program
research program that addresses the effects of once-through
cool i ng technol ogy, based on the nodel of the hydropower
research program |In that (inaudible) created a research
agreenent, which was just approved |late |ast year, with Mss
Landi ng Marine Laboratory under the | eadership of Dr. Laura
Ferry Graham a post, post-doctor at Mdss Landing, to
conduct research that addresses the issues regardi ng once-

t hrough cooling. |In other words, to understand, inprove our
under st andi ng of what's going on there and i nprove our
ability to address any adverse effects that we're seeing.

And once again, this is public interest research
whi ch, | guess the short, short way to define that is this
woul d be research that would not be nornally done through a
regul atory market. |In other words, if we had a power plant
project, the regional board night require AES or, or Duke to
do a study. W certainly could not fund that, but our

interest is to informthe regul atory process. So we
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certainly could fund research that would anplify and augnent
that, and i nprove our understandi ng of exactly what's going
on.

The research agreenent with Moss Landing is for a
mllion and a half dollars. W had a workshop in May, and
we invited a broad spectrum of people, and we had about, |
bel i eve, 50 or 60 attendees, including Regi onal Water
Quality Control Board staff, staff from USEPA, a |ot of
representatives fromthe generating sector, as well as
envi ronnental groups and other state and federal agencies.
The thrust of the workshop was to devel op research
priorities to address once-through cooling. |In other words,
gui de what research we would fund to address these issues.

Since that tine, these research priorities have
been refined somewhat. W have sent it out for eval uation
by a nunber of people, and that'll be distributed to a w de
nurmber of people shortly. And we urge the regional boards
and state board staff to take a | ook at these. W're,
we're, really view the state board and the regional boards,
as well as the generators and ot her stakehol ders as our
audi ence for this research, and we really | ook forward to
getting your input. | think that's the thrust of this whole
programis to do research that would help this regul atory
process of addressing 316(b) inpacts.

So as the last bullet up there says, we certainly
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invite staff, board nenbers and everybody in the audience to
give us their comments on what they think is inportant
research. And the thrust is, is that we will be sendi ng out
our request for proposals shortly. W have about a mllion
dollars avail able for research. As you know, these 316(b)
studi es are expensive, but we hope we can find enough
research to help us with that, and that hopefully, in
subsequent years we can get additional funding for this.

This is the research priorities that so far we
have devel oped. And as you can see, that really covers the
gamut from | ooki ng at devel opi ng new or, or enhancing
existing tools for sanpling; devel oping protocols for
analyzing i npacts from entrai nment; determ ni ng when
nmoni tori ng should be done if it's needed; what type of
monitoring is nost appropriate. Developing criteria for
i ndi cator species. A certain nunber of species are sanpl ed
when we do an entrai nnent study. Perhaps we could identify
in some areas, at |east, species that would be a very good
i ndi cator for the overall ecological health of the, the
| ocal eco-system or at |east, you know, a good indicator of
what's going on due to entrai nnent inpacts. W'IIl also
address i npingenent effects, as well as thermal. But we see
the entrai nnment issue as the one needing the npbst research
here in California.

And then al so we address technology to nmitigate
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i mpacts, as well as potentially research to address onsite
mtigation such as habitat enhancenent, narine preserves,
redevel opnent, and that sort of thing. In that |ight,
we' ve, the PIER program has al ready funded one study. This
is alist of CEC reports that have been done both by the
Pl ER program and by the siting division. And | would just
point that the, the fourth bullet there, research on the
estimated environnental benefits, is a study that's on the
web, as all of these reports are, that takes a | ook at
estimati ng how nmuch habitat enhancement and restoration
woul d be required to offset entrai nnent inpacts. It
di scusses the habitat, production for (inaudible) that Dr.
Foster mentioned, and also the EPA' s favorite approach is to
have (i naudible) restoration factor.

So we've al so had an extensive program as Jim
McKi nney nentioned earlier, on |ooking at alternative
cooling. This includes dry cooling, hybrid systens. W
have several reports, one of themis nentioned there on the,
t he page, several reports that are on the web addressing
t hese i ssues, and we have several nore that should be posted
shortly. In June 1st and 2nd we had a workshop in
Sacranent o, and we had a nunber of presentations and papers
presented on the research on these topics, and that al so
shoul d be posted shortly, as well.

So | thank you for this opportunity to make this
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presentation, and | think that was the last slide. One
nmore? Okay. Here's the contact information. Rick York is
the biology unit supervisor in the siting division, in terns
of siting cases for the Conmm ssion (inaudible). Jim
McKi nney' s (i naudi bl e) environnental performance report
proj ect nmanager. That's his contact information. M
contact information is, is there, in terns of the research
program And al so, in the hand-out that ny coll eague
distributed, there is the contact information for Dr. Jerry

Graham at Moss Landi ng, who is running the research program

Wl |, once again, thank you very nuch.
SPEAKER: Thank you. Any questions from-- just a
comment. W had a, three or four years ago we had a joint

state board, State Water Board and Energy Conmi ssi on neeting
on pernmitting i ssues. As we nove forward on this, if we
decide to get sone kind of Water Board gui dance, we m ght
thi nk about a joint neeting again. Especially if we want to

updat e our MOA, those kind of things. So, keep that in

m nd.

SPEAKER:  Okay.

SPEAKER: We woul d | ove to have, down the road
here. It's inportant.

SPEAKER: Thank you
SPEAKER: Appreciate it.

Before -- I"'msorry. Go ahead.
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SPEAKER: |'msorry. | just wanted to make one
| ast announcenent for the audience. | do have bl ack and
white copies of the presentation, and I think the list of
references mght be of, of interest to people here, so |']l

put that up on the front desk.

SPEAKER: Thank you. | appreciate it.
W'l |l have public coment again, but | want to
have Nancy Yoshi kawa, (i naudi ble) from EPA -- wanted to

comment a little bit about the project.

MS. YOSH KAWA:  Yeah, thanks. Well, first I'd
just like to say that we do support the State Board's
efforts to consider, you know, devel opi ng some consi stency
(inaudible). Definitely, the state has the authority to
apply its own policies in terns of how they inplenent the
federal rules. And then going beyond kind of the nmi ni num
set of rules (inaudible). And, for exanple, the cunul ative
effects. You nmay want to | ook at devel oping policy to
address that, because the 316(b) rules, as it is, do not
address the cunul ative inpacts that some of the fol ks have
been tal ki ng about today.

We're avail able to provide sone technica
assi stance, of course with the caveat that, you know, we all
have a ton of things to do, |ike everybody el se here.
Marina Ray is in the audience, and she's interested in

per haps providing nore of a California specific assistance
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on the policy issues.

We have some (inaudi ble) experts who have been on
the rul es, hel ping people (inaudible). W're also
interested in working with you as part of the regional
federal /state partnership on key ocean issues. W're
scoping issues for this partnership now, and we'll be
meeting with your staff in the future, and |I think Maria's
going to be involved in this, as well.

And then | would just |like to expand on a few
thi ngs that Tim Havey tal ked about today. Just for your
i nformation, on the Phase 3 rule, which is kind of -- which
is not conplete yet, TimHavey nentioned that there's Phase
1 and Phase 2. Phase 3 is conming up. | just wanted to | et
you know that the consideration right nowis to not | ook at
power plants in that rule. |It's just going to be existing
manuf acturing facilities above 50 MGD. So the M3ED, the way
t hey' ve been looking at it so far is that it's going to be,
it's still going to regul ate things above 50 M3, but it's
going to be nanufacturing facilities. So some of you nay be
interested in snaller power plants, and that, that's what
EPA is considering at this point.

The, another issue that | wanted to address that
Ti m brought up was what happens when you subnit your PIC |
think the rule states that the director will provide, you

know, have the option or strongly suggested that the
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director provide comments on the PIC. W don't approve the
Pl Cs. EPA approval process is, is a kind of, the
term nol ogy kind of nmeans a different thing which involves
(i naudi bl e) consultation and things like that. W don't go
through that with the PICs. 1It's just you' ve received
comments fromyour permitting authority.

And then the other issue | wanted to nention was
the i ssue of restoration. Wen EPA wote the Phase 2 rul e,
t hey recogni zed that the Phase 1 restoration was thrown out
by the courts in the Phase 1 rule, and the Phase 2 rul e has
a different |l egal basis for restoration. So, you know,
whereas we don't really know, you can never know what's
going to happen in the courts, we're pretty confident and,
and we're suggesting to go ahead and i npl ement restoration.
We think it's a good thing. W think it's inportant, and
we, we're hoping that, you know, this is not going to get
t hrown out of the courts.

So that's all | have for today. Thank you.

SPEAKER: Okay. Thank you.

Tom Luster, with the Coastal Conmi ssion.

MR. LUSTER: Thank you. WM. Silva, Menbers of the
Board, |I'm Tom Luster, staff of the California Coastal
Commi ssi on. Thanks for having the opportunity to speak here
t oday.

I have a few prepared comments for your
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consideration, relating both to once-through cooling systens
and the proposed use of those systens for desalination. |
al so have a coupl e of recomrendati ons for you, and request
that this workshop be part of a continued coordi nation
bet ween ot her agenci es and stakehol ders to resol ve sonme of
the i ssues we're here about today.

You' ve heard today that once-through cooling is an
outdat ed technol ogy that causes significant environnental
i mpacts. Once-through cooling systens on California coast
are generally several decades old and were sited before we
knew about their nany significant adverse inpacts on marine
bi ol ogy.

To provide a sense of scale to the nunbers you' ve
heard today, the 16 nmllion gallons a day is about 50, 000
acre/feet, which is about 80 square mles of coastal narine
and estuarian waters that go through the power plants every
day. That's 80 square niles of lost habitat, |ost fish
production, |ost environnental and economic benefits to the
state. |If you take it another step, that's about 30, 000
square niles per year.

Inportantly, there are feasible and | ess
environnental |l y damagi ng alternatives to once-through
cooling. The issue is not about whether California wll
have the electricity it needs; it's about whether we can

have that necessary electricity w thout suffering huge
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| osses to the state's resources. W can readily provide for
our electrical needs with less harnful alternatives to once-
t hr ough cooling, using recycled or reclained water, dry
cooling, hydro-cooling, various alternatives |like that, any
of which would reduce or entirely elimnate the adverse
effects on narine organi sns and woul d overall have fewer
adverse environnental inpacts.

Furt her, these other cooling nethods are
avai |l abl e, feasible, and economically viable. They're the
ones used by power stations in non-coastal settings, and
nost of them can be used in coastal |ocations. Once-through
cooling can be considered efficient or less costly only if
you ignore its cost and i npacts on the nari ne environnent.

W recogni ze that for a few of the state's coastal
power plants, once-through cooling may be the only feasible
alternative, due primarily to the space constraints or | ack
of any nearby alternative water -- water sources. |In those
cases, we recogni ze that the best (inaudible) is to devel op
effective nmtigation to reduce the adverse inpacts, pending,
of course, the decision by the (inaudible).

We al so know, we have heard about a nunmber of the
desalination facilities being proposed (inaudible) power
pl ants not using once-through cooling systems. These
proposed facilities (inaudible) very sinmlar issues and

concerns about their effects on coastal resources. I was
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pl eased to serve, along with M. Silva, a couple of years
ago as one of the co-chairs of the state's de-sal task
force. As part of our work, the task force devel oped
several dozen findings and recomendati ons to hel p the
state's devel opnent of econom cally and environnental ly
accept abl e desal i nation (inaudi ble) water source.

Anong those findings and recommendati ons were
several identifying concerns about once-through cooling
systens. They included nmaking sure the review of proposed
facilities was based on up to date entrai nnent studies,
designing facilities to avoid or mnimze inpacts to narine
resources by using B-12s or sub-surface intakes; eval uating
the effects of proposed (inaudible) |ocated in de-sal
facilities separate fromthose of the power plant, and
provi ding funding for projects neant to reduce entrai nment
and i npi ngenent.

Wth regards to that |ast reconmendati on, we note
that the Departnent of Water Resources has provi ded funding
through its Proposition 50 grant program of several sub-
surface research projects. Earlier this norning | visited a
site of one of those proposed projects just down the road at
Dana Point. There's another being proposed at the Cty of
Long Beach, currently undergoi ng environnental review

It's likely that the growh of de-sal in the state

wi Il not be dependent on once-through cooling systens.
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Movi ng away from those systens nay affect the | argest and
costliest and | east efficient de-sal proposals, but it
shoul d not affect those proposals that are econonically and
environnental | y accept abl e.

Finally, a few acclamations. Review and
permtting for continued once-through cooling operation wll
require up to date and site specific entrai nment studies to
deternmi ne how significant the cooling system s adverse
effects are, what the available alternatives are, and which
mtigati on neasures are best suited to address those
i mpacts. We recommend that you build on the work al ready
conpl eted by sone of your regional boards and the Energy
Conmmi ssi on and the Coastal Comm ssion on (inaudible)
projects you heard about earlier today. The studies
recently conpleted by those vari ous agenci es are consi dered
state of the art right now The recent changes to the C ean
Water Act and 316(b) requirenents include all owances for
usi ng sonething | ess than this approach, and in nost cases,

t hese all owances woul d not be adequate to deternine inpacts
under ot her reviews done in California for conformty to the
CEQA Warren-Al qui st Act and the Coastal Act.

For exanpl e, when the Coastal Conmi ssion reviews
proposed desalination facilities, it would probably
(i naudi bl e) they would use an open water intake. W'Il|l need

to -- excuse ne. We'Il need updated results from studies
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li ke these done recently. Sone of the analysis in 316(b)
won't be adequate for our purposes. And therefore, a single
facility may be subject to different studies unless we can
reach an agreenent on, on coordinating the requirenments so
t hat one coordi nat ed approach works for each of the invol ved
agenci es.

W al so recomrend that you update and revise the
policy 7558 of 1975, related to the priority of different
sources for cooling (inaudible). It lists ocean water as
the second of five sources in that priority list. That's
based in part on the belief at the tine that ocean waters
were nore forgiving than (i naudible) waters of this type of
use. We recommend that the policy be updated to better
address feasible alternatives other than those dependent on
fresh water or ocean water, and that the priorities be
established to recogni ze the substantial effects once-

t hrough cooling is having on California' s marine

envi ronnent. These changes may be along the lines of what's
bei ng consi dered by the Energy Conmmi ssion as part of its
pol i cy devel opnent.

Thi s coordi nat ed approach would have a -- likely
have a nunber of benefits, would provide nore certainty for
di schargers and project applicants. It would be a, an
efficient use of state resources. It would reduce

environnental inpacts and would likely result in a better
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way for California to get the water and electricity it
needs, a way that doesn't involve killing every organismin
the 80 square niles of seawater every day.

The i ncreased efficiency and reduced environnent al
i mpacts would also align with the interest of the state's
Ccean Protection Council, which this |ast week, on Friday,
voted to investigate the issues related to once-through
cool i ng.

In closing, | think nost of us recognize that it's
just a matter of tine before nobst once-through cooling
systens are replaced with | ess damagi ng net hods of providing
electricity. Your support for helping this change will be
most appreciated. |'m probably getting too far out in front
of the issue, but your support would be nore akin to hel ping
accelerate the inevitable. That is, it would help nove
California fromits m splaced dependence on anti quated and
harnful technology to a sensible, avail able, and affordable
met hod of providing electricity with benefits that would
extend al ong nuch of the California coast.

Wth that, thank you again, and |I'd be happy to
answer any questi ons you have.

SPEAKER: (Il naudible) is that, is that the
Conmi ssion's statenent, or staff?

MR LUSTER  That is staff. The Conm ssion was

i nvol ved in the power plant repowering projects (inaudible)
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and on those deci sions the Conmm ssion nmade they were | argely
in support of alternatives other than once-through cooling
(i naudi bl e).

SPEAKER: And (i naudi ble) could you tell nme again
what the Ocean Protection Council decided on Friday? | was
not able to go to that neeting.

MR. LUSTER. Al |'ve heard is that they asked
their staff to ook into the once-through cooling i ssue and
report back to them So they are taking that on to --

SPEAKER: Yeah, that's what | heard (inaudible).
Just, | want to nmake some comments. The Energy Conmi ssion,

I know, you know, we had this conmittee neeting between us,
the State Board and the Coastal Conmi ssion, we picked two
people. And Jerry and | right now are doing the ocean
issues. And it might be good if both staff, our staff and
your staff to get together and set sonething up. W've got
the desalination, we've got this, we've got ASDS (i naudi bl e)
tal ked about. | was at that, that was a very productive
meeting we had last tine, so | would encourage our staffs to
get together and set sonething up. The sooner the better,
probabl y.

SPEAKER: Yes. | think even (i naudible).

SPEAKER: Yeah. | know one tine we net in
Sacranento and then we net in San Francisco, and so, you

know, we can do it either way. | think it's inportant,
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we've got a lot of things on the table. And we'll
(i naudi bl e).
SPEAKER Great. Thanks.
SPEAKER: Okay. M. Paznokas, with Fish and Gane.
(End Tape 1, Side A. Start Side B.)

MR PAZNOKAS: Board Menbers, Menbers of the State
Board staff, Regional Board staff, and | adi es and gentl enen.
My nanme is Bill Paznokas. |'mthe staff Environnental
Scientist for the Mari ne Region of the California Departnent
of Fish and Gane, and | just wanted to make a few brief
comments regarding this workshop and, and the issue of
316(b) .

The departnent has been participating for a nunber
of years on the various studies that you've heard tal ked
about al ready that have been either ongoi ng or conpl eted,
and that will be conming up, issues fromthe South Bay Power
Pl ant in San Di ego, Hunti ngton Beach, all the way up to
Di abl o Canyon and Morro Bay, and so forth. So we have been
participating on these vari ous technical work groups or
techni cal advisory committees. And | would |like to echo
the, the sentinents from M. Luster, that you, if you are
going to continue on this, this road for guidance, that you,
you build on those, those efforts. And they have been very
productive so far.

Obvi ously, we are the trustee agency for the, the
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fish and wildlife resources of the state, so we are directly
i nvolved with all the, the issues that are at hand. And
you, you've heard all of the different things in terms of
i mpi ngenent and entrai nnent, so | won't go back through
t hat .

The departnent is very interested in working with
the state boards, the regional boards, the other state and
f ederal agencies as well as the stakeholders to nmake sure
that -- and you' ve heard about these baseline studies.
That's going to be key in determ ning those i npacts and what
reducti ons are going to have to occur because of those
i mpacts. And so we are, we are going to continue that
(i naudi bl e), as our resources pernmit, staffing-w se, and
that we, we want to make sure that those characterization
studi es are done in, in an appropriate way. And you've
heard sone of the nethodol ogi es, the new net hodol ogi es t hat
have been done so far, and, and those are the best we have
ri ght now.

W al so want to nake sure, though, that those
studies are done in a tinmely manner so that, that we get
the, the kind of information that we need to make the kind
of the, the decisions and deterninations that need to be
made down t he road.

W' ve heard about restoration. Qoviously, if

restoration is a chosen conpliance alternative, then the
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departnent will have, will need to have significant
participation in the, in the devel opnent and the extent and
t he appropri ateness of those restorati on neasures. And
finally, we are, the departnment will continue to participate
in these efforts, again, as staffing permts.

And with that, if you have any, any questions, |I'd
be happy to answer them

SPEAKER: Questions? Thank you, Bill.

MR. PAZNOKAS: Thank you.

SPEAKER: Appreciate it.

Just a comment. W, we want to get out of here
around noontine, | think. W've got about 14 cards, so it
wor ks about five m nutes per person. |If you can keep your

comments to a maxi rumof five, it would be appreciated.

First, David Kay.

MR. KAY: Good norning, Board Menbers and staff.
My nane is David Kay. |'m manager of environnental projects
at Sout hern California Edi son Conpany.

Edi son provides electric service to over 12
mllion people throughout a 50,000 square mile service
territory in central and southern California. W're also a
maj ority owner and operator of San Onofre Nucl ear Generating
Station just down the coast fromhere. San Onofre is
subject to the regulations that are the focus of today's

wor kshop. M coments will be linited to sumrari zi ng our
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over-arching concerns. | understand ny colleague in L. A
Wat er and Power, Susan Danron, w || address specifics.
Susan and | have col | aborated on 316(b) issues for two
decades for our respective organi zati ons.

In the public notice, the board wote that the
pur pose of today's workshop is to receive coments on
whet her the state board should devel op a statewide policy to
i mpl ement the Federal C ean Water Act 316(b) regul ati ons.
W believe the answer is yes, and that policy should be
sinply stated and follow the federal rule. The USEPA
regul ati ons i nplenenting 316(b) for existing facilities that
we have heard are so extraordinarily prescriptive and
supported by such thorough and exhaustive techni cal
appendi ces, we believe the state could not possibly add
significant value to the rule in a tinely nanner.

Furthernore, the federal rule inposes clear
conpl i ance deadlines which the state has no authority to
expand. Affected dischargers must conply by conpleting
prescri bed tasks by dates certain or risk enforcenent or
citizen litigation under the act. W believe if the state
were to nove forward today to adopt policies, guidelines or
regul ati ons consistent with CEQA and ot her due process
requi renments of state |l aw, we believe affected di schargers
woul d have | ong since i nplenented the federal requirenents

before any final state directive were even publi shed.
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If California were truly interested in adding a
signature to 316(b) i nplenentation, today's workshop shoul d
have been convened ei ght years ago, when EPA announced its
proposed rulenmaking. |In fact, California could ve adopted
policies in the 1970s, when 316(b) was enact ed.

Wth all due respect, the cow s not just not out
of the barn on this issue. The cow s been grazing in the
pasture for a decade. |It's been butchered, it's been cut
into steaks, and the steaks have been barbecued. W' re al
ready to sit down and eat now. It's alittle late to weigh
in on how to raise the calf.

As you have heard, the federal rule specifies
exactly how each affected facility shall propose, finalize,
and undertake a conprehensi ve entrai nment and i npi ngenent
denonstrati on study, including involving interested resource
agenci es such as Fish and Gane, (i naudible) fisheries,
Coastal Conmission and others, in the crafting of the study
design. Regional board staff need only ensure that we
foll ow those directives. As they have done for NPDES permt
renewal s, regional board staff may enploy contractors to
assist with required reviews, if needed. The state board
may wi sh to guide the regions on followi ng the federal rule,
but the rule itself needs no hel p.

For San Onofre, particularly, the rul e nandates

t hat Edi son conplete its studies in 2008, in tine for
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application for our NPDES permt renewal in 2010. W nust
and will neet these deadlines. Failure to do so would
expose our ratepayers to citizen litigation under Section
1365 of the Clean Water Act. State inplenentation policies
for 316(b) could be adopted in tine for new or repowered or

not yet built facilities to conply with, but existing

facilities will already have conpl eted the process.
And because the process will cause expenditure of
mllions of dollars for prescribed studies, and perhaps nmuch

more for plant nodifications or other conpliance efforts,
after the fact policy should clearly exclude existing
facilities, as does the California Thermal Plan. O herw se,
the state could cause the waste of mlIlions of electric
customer doll ars.

Sone have suggested that the Energy Comm ssion
shoul d adni ni ster inplenentation of 316(b) in California.
W believe this would be inappropriate. Wile we
acknow edge the CEC has acquired good expertise in this
area, either agency will depend on expert consultants to
formul ate proposed policy, just as we are dependi ng on them
to pursue conpliance. 316(b) was inpl enented under NPDES
permt regulations. The NPDES program has been the
responsibility of the state and regional boards since Porter
(i naudi bl ) was enacted, and they've served us well.

There's not hing broken in our adm nistrative structure that
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requires fixing just for 316(b).

To sumit up, the federal, federal 316(b) rule for
existing facilities is an excellent vehicle for
adm ni stering an exceedingly conplex and site specific
conpliance program Direct your regional boards to
adm ni ster the rule as witten, no nore, no less. dve them
the resources they need to performtheir work in a tinely
manner. Exclude existing facilities fromany future
statewi de policies or regulations that would force the
repeat of denonstration studies. And nost inportantly,
ensure that any policies or guidelines are scientifically
defensi bl e and add significant value to the existing
f r amewor k.

Thanks for the opportunity to coment.

SPEAKER: Thank you. Susan Dawson.

MS. DAMRON: Good norning, board nenbers and
staff. M nane is Susan Danron --

SPEAKER: Ch, |I'm sorry.

MS. DAMRON: -- and | am I'mwth the, I'mthe
manager of the Wastewater Quality Conpliance group at the
Los Angel es Departnment of Water and Power. LADWP provides
electric services to approximately four mllion people
within the city of Los Angeles and is the | argest
muni ci pally owned power utility in the nation

I'm here today representing a nunber of
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(i naudi bl e). These once-through cool ed power plants
represent, as you' ve heard today, approximtely 24, 000
megawatts of California' s generated resources, equalling
over one-third of California' s total generating capacity.

The state board's public notice sought input on
the manner in which the state should inplenent the federal
316(b) regulations, and all the issues that should be
addressed. The electric utilities seek statew de
consistency in inplenenting the federal rule through the
i ssuance of state guidelines for use by the various regional
boar ds.

For critical timng reasons, the California
utilities advocate inplenenting the federal rule which was
first signed by EPA in February of 2004 and ultinmately
published in the Federal Register in July of 2004, in the
nmore expeditious use of guidelines. Since the rule hit the
street, the utilities have been nobving forward towards
achi eving conpliance with the rule. Requests for proposals
have been circul ating, consultants have been hired. The
rul e requires proposals for information correction, which
you' ve heard described to you today, and these have been
submtted to the regional boards, or very soon wll be
subnmitted, and the year-1ong inpingenent nortality and
entrai nnent characterizati on studi es have either been

conpleted or are set to comrence January of 2005. Excuse
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me, 2006.

The conpliance gears are already well in notion to
gat her the necessary information to conply with the
conditions of the federal rule and to submt the
conpr ehensi ve denonstration study by January of 2008.
Utilities nust adhere to the January 2008 deadline in order
to not be found in non-conpliance with federal law. At this
late date, it is highly unlikely that efforts to devel op
state | aw approved by the O fice of Adm nistrative Law wi ||
be avail able prior to the January 2008 deadl i ne.

In addition to timng reasons, the utilities
advocate consistency with the federal rul e because its
structure purposely allows conpliance flexibility. USEPA
recogni zed the need to account for plant specific, site
specific, water body specific differences across the United
States and within states. A one size fits all rule was
clearly not workable. USEPA spent many years devel opi ng the
Phase 2 316(b) rule, listening to stakehol ders, scientists
and ot her know edgeabl e experts, gathering data and
respondi ng to comments. As such, the federal rule
represents the best approach to minimzing inmpacts from
once-through cooling systens. California's inplenentation
of the federal rule allows for application of this best
approach, and for achieving consistency between the regions

whil e providing the necessary flexibility.
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USEPA al so seriously considered the nature and
scope of the Phase 2 rule. In this rule, EPA specifically
and intentionally avoi ded defini ng adverse envi ronnent al
i npacts, while at the sane tine constructing a rule to
address adverse inpacts. The scope of this federal rule is
in contrast to EPA' s previous requirenents under their 1976
devel opnent docunent, which soneone spoke about today. That
docunent addressed what the best technol ogy avail able for
cooling water intake structures ought to be. It required
t hat adverse inpacts be assessed and based on the existence
and/ or nature of these adverse inpacts the technol ogi es be
assessed.

This time, however, EPA developed a rule that is
expressly based on neeting a | evel of protection perfornmance
with the establishment of perfornance standards. |In fact,
during rul e devel opnent, EPA considered and rejected
explicit limtations based on adverse environnental inpact
and cunmul ative i npact, and chose instead to focus on
per f or mance st andards.

As previously noted, EPA recogni zed that
addressi ng 316(b) issues on a national basis would require
sone flexibility in the rule in order to address sone of the
specificities that |1've already nentioned. An exanple of
wher e EPA provided sone clear definitions and yet has al so

built in sone flexibility is the definition of cal culation
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basel i ne. Because of this flexibility, many have comrent ed
that the EPA definition is unclear or vague. However, the
definition is very straightforward. And since we had a
di scussion of the definition earlier I'mgoing to skip over
t hat .

Wher e ot her i npingenent and entrai nnent controls
are in place, for exanple, velocity caps, and nany
(i naudi bl e) do have vel ocity caps, subnerged di scharges,
fish di vergence systens, fish return systens, these controls
woul d constitute credits agai nst that baseline. The
percei ved vagueness or |lack of clarity arises because for
nmost utilities, the calcul ation baseline won't be known
until the inpingenent and characterization studies that are
due to start next year are conpleted, at which tine the
cal cul ation baseline will be, will be the nmeasured val ues
m nus any of these existing credits.

There have al so been comrents by sone interested
st akehol ders that the cal cul ati on baseline should be a point
in the historic past. That, the point that nust be made
here is that if the state chooses to deviate fromthe

federal rule definition, nanely, the cal cul ati on baseline

that is --

SPEAKER: Ms. Danron, are you readi ng, could you
just give us that information (inaudible). You're al nost
ten mnutes now Could you wap up, or -- it seens |like
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you've got a long way to go there.
MS. DAMRON: | do.

SPEAKER: Coul d you give us a witten comrent ?

MS. DAMRON: | amrepresenting all of the
utilities, not just --

SPEAKER: | know, but we're going to be here all
day, and a |l ot of people will go honme. |'ve given you nore
than, alnost ten mnutes now, so |'ll give you tine to wap

up, two nore mnutes.

MS. DAMRON: It is recognized that the state of
California nmay wish to establish its own rule, and that the
state can be nore stringent than the federal |aw. However,
the utilities offer these reflections. Section 12590 of the
federal rule states that nothing in (inaudible) can preclude
a state from adopti ng and enforcing a requirenent with
respect to control pollution. This lawis, is not |ess
stringent than the federal law. It is inmportant to note
that this applies to control or abatenent of pollution, not
i mpacts.

The point, to summarize that, is the rule says
that you need to address the control technol ogy, or the
controls. It was not designed to address inpacts. So if
the state wants to come up with a law, it nust decide that
EPA' s performance standards were insufficient to mnimnze

adverse inpacts, and that EPA s performance standards of 80
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to 95 percent or 60 to 90 percent are insufficient for
pur poses of state | aw.

We are advocating that the, that there be a
transparent process for the devel opnent of state gui dance to
i mpl ement the federal rule. @uidance that can be, can al so
be as flexible as the utilities and the state work through
the conpliance steps, and can better respond to the areas
which are still in a state of flux, |ike the (inaudible) of
restoration. Basically, guidance will give you nore
flexibility to go through the process of inplenenting the
federal rule.

We advocate the use of restoration. W feel that
it will be a very viable conpliance tool. Just as a point
of nentioning, LADW has | ooked at a nunber of different
t echnol ogi es, and one of themwe're (inaudible) is returning
those fish if we have a fish return system Two of our
power plants have over a nmle and a half to get them back to
the source water body. |If we can't get them back safely,

t hat technol ogy, even though it's there, will all be very
productive, and therefore restorati on becones a val uabl e
thing to | ook at.

Lastly, we advocate the use of the funding that's
avai |l abl e, perhaps through the California Energy
Conmmi ssion's PIER group, as you've heard today, to deal with

sone of the other stressors that are on the fishery
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popul ati on. Yes, power plants are a, a factor to be
consi dered, but there are other stressors that we don't know
what their inmpact is on the fisheries, and we think that
that noney woul d al so be very hel pful to | ook at the overall
use for identifying fisheries.

And | astly --

SPEAKER: You said lastly last tine.

(Laughter.)

MS. DAMRON: W woul d encourage the expeditious
efforts on the part of the state to seek federal funding so
that you, that the, the state and the various regi onal
boards will have the technical experts that they need to
hel p i nplenent the rule. Thank you.

SPEAKER: Thank you.

Bob Lucas.

MR HEM G Well, | think npost people here know
I mnot Bob Lucas.

SPEAKER: | was just going to say, Bob, you've had
a transfornmation. You're a | ot younger.

MR HEM G And ny nane is TimHenig, actually,
and |'mw th Wst Coast Power. Bob had trouble getting out
of Sacranento this norning and could not nmake it, and so
that he's not coming in until later. So what I'd |like to do
is, is quickly address his comments that he was prepared to

give On behalf of the California Council for Environnental
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and Econoni c Bal ance.

I'ma board member of, of CCEED, and |' m speaking
on behalf of the CCEED nenbers. |In fact, 75 percent of the
owners of once-through cooling system and power plants
utilizing that system are CCEED nenbers, and so this set of
comments represent their, their viewpoint. And I'mgoing to
just kind of sunmarize down just to the main points so that
we can nove on to another comment.

Anyway, CCEED understands that the state board is
| ooki ng for, you know, comments on whether or not a state
policy needs to be devel oped with regard to these once-

t hrough cool i ng systenms, and CCEED believes that the answer
to that question is no. (lnaudible) that the State Water
Board shoul d not have to provide val uabl e oversi ght and
consi stency regardi ng the 316(b) inplementation at the

regi onal boards. |In fact, CCEED strongly supports such

gui dance.

The, the, basically the two main reasons for not
supporting a formal policy or regulatory process, | think
you' ve heard those nunerous tines today, is the timng
aspect of that. USEPA spent nearly a decade devel opi ng
these regul ations. The rul e does include very aggressive
reductions in inpingenent and entrainnent | evels at these
power plants, but it also retains the needed flexibility to

neet the reductions in a feasible and cost effective manner.
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We believe that it's premature to decide on the regul ation
wi t hout the right balance of environnental protection and
how it's affected power generation at these 21 facilities in
the state of California. The inplenentation of the
regul ation is not yet realized.

Second, the conpliance with the federal regulation
is in full swing, and nany of the nmandatory steps already
bei ng conpleted by the regulated facilities are well
underway. |In fact, ny, ny conpany, Wst Coast Power, that
I'mal so representing today, has just conpleted one study at
one of its coastal power plants and is on the verge of
begi nni ng a second study. A state policy at this stage wll
only serve to provide uncertainty and del ay inpl enentation
for the federal regulation, and nost likely will delay the
desired end result, which is to reduce i nmpingenent and
entrai nnent at these, at these power plants.

My suggestion is that CCEED believed that the
state water board can and should provide this val uabl e
oversight and authority that | nentioned earlier, and how
the regional boards inplement this regulation. The npst
appropriate way to do that is through some specific gui dance
on the provisions of, of the regulation. And that way the
state water board can assure inplenmentation of the
regulation if carried out in a consistent manner and an

efficient manner throughout the state. However, such
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gui dance shoul d be devel oped to stay within the bounds of
the federal regulation and to not limt conpliance
flexibilities for these facilities.

This statenent represents the viewpoint of both ny
conpany and CCEED nenbers that utilize once-through cooling
systens at their power plants, and | thank you for the tine
to voice our, our viewpoint.

SPEAKER: Thank you very nuch

Davi d Nel son.

MR. NELSON: Good morning. Thank you for the
opportunity to speak here. M nanme is David Nelson, and |
live in Morro Bay and |'ve been, |I'm co-president of the
Coastal Alliance on Pl ant Expansion. W've been an
intervenor in the Morro Bay Power Pl ant expansion since
1999, and Dr. Foster's provided nuch of the stuff, and he's
right on, on a | ot of things.

My comments today have to do with two things.

Hi storic studies are one thing. W need, the board needs to
| ook back at the historic studies and where these historic
studi es have failed the citizenry of California, and we need
to be nore stringent. In nmy work at Morro Bay |'ve been
involved in the Diablo (inaudible), and years ago they were
hit with a cease and desi st order because their general plan
was so far off that it just couldn't be justified. This is

just a huge risk for our regional board to deal with. And
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this cones from bad studies, and in power plants that we can
show have bad studies, they need to be treated differently.

Restoration. Restoration is inportant for a
reason. The reason is that we can't determni ne what the
cunmul ative effect is. W can hardly detern ne what the
effect of once-through cooling is because it's so gigantic.
We were counting 12 or 13 speci es anbng hundreds of species,
and we have no idea what their part in our eco-systemis.

All we knowis that in ny estuary in Morro Bay, it's an

i mpai red water body to begin with, that we have this nassive
power plant sucking fromone of the narrowest channels going
out of our estuary, sucking in 16 to 32 percent of our stuff
and killing it, and we have no idea where it's going or what
it's doing.

The other thing is we heard our friends from

Sout hern Edi son say how easy and how unconplicated these 316

rules are. Well, they're not. | nean, |, | read these
differently. | see in here that EPA is worried about the
curmul ative effect. Again, Mirro Bay, |, | know that D ablo
is sucking alnost two nillion gallons when we add Morro Bay
intoit. It's all the sane water stream |It's not the
ocean, it's ariver. It's just like ariver. |It's a tida

current that we've got working in and out of this estuary.
Diablo's killing, Morro Bay's killing, and it has an effect

overall. W can't determ ne the effect because it's too
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large. 1It's just too huge.

I would al so agree with the power conpani es that
the regional board needs to be funded in a way that Dr.
Foster and his coll eagues can actually chase these reports
to understand the effects. And the only way to do that is
to | ook at the benefit. The benefit of this, as we heard
again, was the huge efficiency of these once-through cooling
systens. They are efficient. They do cool. But what is
t he percentage of benefit to the power conpany. Wen you
have a coastal power plant taking water and gai ning a six
percent -- |I'musing this nunber because Mark Sidal (ph.),

t he vice-president of Duke, canme to the city council and was
asked how much percentage increase they get with cold water,
he used a nunber of 30 percent, which |I ran by sonebody in
wat er keepers on the east coast, and he said no, that's why
off. It's probably nore |like six percent.

Now, if you're tal king six percent boost in energy
efficiency, that doesn't come back to the people of
California. That goes to the bottomline profit of the
corporations. That's where we get our funding for Dr.

Foster and these i ndependent scientists. W figure out how
much that 18 billion gallons a day is worth in energy

producti on, because that's, that's an artificial subsidy for
coastal power plants. And we need to know how nmuch that is.

Nobody' s addressed it. |'ve asked nany tines over the
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years.

I ask this board again. Find out what that is.
How nmuch is it, and why shouldn't that noney be going for
scientific research. It's as sinple as that. This is an
antiquated system As was suggested earlier, this, this
comm ttee has the opportunity to push forward energy
production in California. The governor has a one and a half
mllion dollar solar programthat they want to institute,

3, 000 negawatts, 3,000 negawatts of non-polluting energy

cones to a nllion and a half dollars. Mrro Bay, they're
telling us is going to cost $880 mllion to create a 1200
megawatts of energy. Cone on, let's do the math. It

doesn't take much to understand that when you add in the
destruction of nmarine estuary, you add in the fossil fuel
that's going into the atnmosphere, we don't need to encourage
this kind of abuse. And that's what you're doi ng when
you're allowi ng this once-through cooling.

Thank you.

SPEAKER: Thank you.

I have two gentlemen from Surfrider, R ck WI son
and Joe Geever. Do you have any particul ar order?

MR WLSON: |I'mRick Wlson. |[|'mthe chairman of
t he Laguna Beach chapter of Surfrider Foundati on and al so a
mermber of the environnental staff at our headquarters in San

Cl enent e.
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I'd like to urge the, the state board and the
regi onal board to do everything you can to inplenent the
316(b) regul ati ons as soon as possible, in particular, and
al so to encourage the inplenentation or selection of the
first alternative with cool -t hrough cooling technol ogy.

You' ve heard several speakers tal k about the
mllions of pounds of narine life that are killed by the 21
power plants up and down our coast, circulating 16 or 17
mllion gallons a day of water. You've al so heard reference
to the two studies, international studies the U. S.
Commi ssi on on Ccean Policy and the (inaudible) oceans
comm ssi on studies that indicated what a terrible shape our
coastal waters are in, in part because of, of this discharge
by the use of once-through cooling technol ogy.

Al t hough the regul ations allow alternatives such
as nodifications to the existing once-through cooling to
| essen the percentage of, of inpingenent and entrai nment,
we're very skeptical about the efficiency of those kind of
nmodi fications. Yes, there can be sone reduction in
i mpi ngenment t hrough nodification to the velocity, intake
velocity, but I'mnot aware of any technology that wll
reduce the entrai nnent |oss.

Anot her option is restoration of wetl ands and
estuaries. Wile we certainly have not hi ng agai nst that

kind of project, that's correcting, or trying to correct for
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a danmage that's already occurred. So that's, that's not our
preferred alternative. And all of that is really, all these
other alternatives are really unnecessary. Cold cycle,
recircul ating water, or air technol ogi es have been around
f or decades, have been used by industry for decades.
They' ve been used by power plants and are used by power
pl ants, inland power plants throughout the United States.

The, the final point I wanted to nake is that --
and this has been referenced by a coupl e of the speakers,

i ncluding Tom Luster -- that, in effect, what we have here
is the coastal power plants being subsidized. Their use of,
of cooling water technol ogy is being subsidized at the
expense of danmage to our marine resources. So that's the
way we're paying for this. W're killing mllions of pounds
of marine resources, and we need to put a stop to that.

Thank you.

MR. GEEVER: Thanks for the opportunity today, to
speak today. M nanme is Joe CGeever, |'mthe southern
California regional manager for Surfrider Foundation

Surfrider works on, is currently working on
i mpl ementati on of the Mari ne Lab Managenent Act and the
Marine Life Protection Act. |[|'ve actually served as, on the
advi sory committee inplenenting one of the fishery
managenment plans under the (inaudible), the near shore

fi shery managenent plans, so |I'mfaniliar with the inpact of

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

81
these facilities on the near shore fisheries.
I'malso the co-chair of an organi zation, a
st at ewi de organi zation that's | ooking at the inpl enentation
of de-sal facilities. And | guess, just as a disclainer,
we're a litigant on the Phase 2 litigation on the new
regul ations, so it won't surprise you if | tell you that |

di sagree with EPA' s assessnent that restorati on neasures

wi Il survive judicial scrutiny, and | think the court was
fairly clear in our first, in their first ruling that that
won't. But we shall see.

I wanted to just, sone of ny coll eagues fromthe
Baykeeper are here to keep about 316(b) directly, and so |
want to endorse those comments before they get up here. But
I wanted to take a minute to just tal k about (i naudible)
| ocati on of de-sal facilities.

As you know, there's nunerous proposals to use
exi sting cooling water intakes for source water, but there's
also alternatives to using the cooling water intakes for de-
sal source waters that don't rely on, don't rely on the
conti nued destruction of marine life. W think this will be
a conplicated regul atory process for de-sal facilities,
Beyond 316(b) problens. There is existing authority for the
state water boards, Coastal Conmi ssion, the Energy
Commi ssi on and Fi sh and Gane Conmm ssi on, and possibly

others. W think this is a prototype issue for coordi nation

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82
by the California Ocean Protection Council, guided by the
policy of COPA (ph.) and other ocean resource and protection
and nanagenent | aws.

For your agency, | think there's three several,
three rel evant considerations, and likely nore, about de-
sal. First, there's the obvious consideration of whether
the di scharge fromthese new de-sal facilities will trigger
in considerations for existing NPDES permits. For examnpl e,
there's a proposal to discharge the brine froma co-I|ocated
de-sal facility with cooling water at the (inaudible) plant
in Carlsbad. This discharge is fairly close to shall ow
rocky reef, a relatively uncommon habitat in the region.

Any di spl acerment of natural nmarine life (inaudible) from
that habitat is significant and rai ses a new and i nportant
consi derati on beyond the inpacts of thermal discharges.
The point is, mxing the brine (inaudible) and the cooling
di scharge i s not always a benign issue, and deserves

hei ght ened scrutiny in your deliberations.

The next two issues are nmore about the inplication
of co-located de-sal with 316(b) regs. First, we're
challenging the legitimcy of several of the (inaudible) to
the 316(b) performance standards. But given that there's
currently an exenption when the cost of conpliance is fully
di sproportionate to the environnental benefits, we believe

t he board should nake an i medi ate determ nati on about co-
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| ocated de-sal facilities.

It would be contrary to sound public policy for
the state to allow the constructi on of co-located de-sal
facilities and then subsequently allow di snantling of these,
of these facilities to be put on the cost side of the cost
benefit scale. You should send a clear policy decision to
coastal generators that the cost benefit -- cost benefit
analysis will be determnined by the circumstances that
exi sted on the day the new regs were promul gated. There
shoul dn't be any all owance for intentionally (inaudible)
cost before that pernmit is up for renewal.

Second, we've heard coastal generators intinmating
that there's not enough space available at their sites for
the construction of alternative cooling technol ogy, yet
they're simnultaneously | easing what |linited space they have
to de-sal proponents. Again, this back door effort to avoid
conpliance cuts against the spirit of the new 316(b)
regul ati ons. You should nmeke it clear through the Ccean
Protection Council that decision-nakers at the state and
|l ocal level need to consider this in their CEQA processes
and their pernmtting processes.

We're al so concerned that the energy denmand for
these nunerous de-sal facilities will have the cunul ative
effect of just exacerbating the loss of marine life from

cooling water intakes in real numbers, and it should be
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clear policy-nmakers that in (inaudi ble) energy rebates and
ot her subsidies for de-sal will only exacerbate current
marine life nortality inpacts.

Bottomline. W've been working for decades to
reduce the dranatic inpacts from once-through cooling on our
mari ne eco-systens, and the de-sal industry has come to the
table at the eleventh hour. W absolutely cannot go
backwards on the nargi nal advances we've made to date when
there are other alternatives avail able.

And |'m avail able to answer any questions, as
wel |l . Thank you very nuch.

SPEAKER: Thank you.

April Wakeman.

MS. WAKEMAN: Good norning. My nane is Apri
Wakeman, and | represented United Angl ers of Southern
California. United Anglers was established in 1996 as a
vol unteer driven non-profit organi zati on dedicated to the
enhancenent of mnarine resources through nmanagenent,
conservation, and to education in order to pass this sort of
fishing on to future generations. Through our affiliated
clubs, United Anglers represents over 50,000 recreational
angl ers.

According to the 1997 Resources Agency study,
ocean resources contribute nore than $17, 300, 000, 000 to the

California econony and generate nore than 370, 000 j obs.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85
That nunber has obvi ously gone up. (I naudi ble) natural
resource, it's inportant not only to | ook at absol ute
dollars, but also to |look at the intrinsic value of the
resource. The intrinsic value, neaning the, the value to
the, the soul's well-being, of |ooking at a sunset or
heari ng waves crash on the, the ocean shore. To fi shernen,
it means the ability to get out on the ocean. | assure you,
when we go fishing, we don't always catch. |It's the
opportunity to get out and try to catch, to, in ny case,
freeze to death, usually, but it's still a soul-satisfying
ability.

There's sonet hi ng about fishing that is
particularly Anericana. Think of Huck Finn and Tom Sawyer.
Thi nk of the begi nning, for us older fol ks, of the Andy
Giffith Show, Opie wal king down with his fishing pole.
Fishing is an Amrerican famly tradition. At the current
time, as Joe referred to, California is involved in a
massi ve effort to inplenent the Marine Life Protection Act,
whi ch was passed in 1999 to preserve the state's nari ne eco-
systens. Both comrercial and recreational fishernen are
participating in this, because their |ivelihoods and sport
depend on good fisheries nmanagenent.

Now, the California Energy Conmi ssion's January
2005 staff report has cone out and found that, to quote the

report, considering only recreationally fished speci es,
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i mpi ngenent anounting to eight to 30 percent, dependi ng on
the fisheries database used, are the nunber of fish caught
in the southern California recreational fisheries.

Now | et's put sonme of these stats together. W
have a 17.3 billion dollar econonic effect fromfishing, and
eight to 30 percent of the nunber of fish caught
recreationally, not commercially, never have a chance to be
caught. O (inaudible) they're safe, anyway. They don't
have a chance to be caught recreationally or comrercially.

I would say yes, there is a cost to once-through cooling,
and the power plant operators aren't the ones that are
paying. The loss is not nerely economc. The marine
environnent, as we all know, if a finely-tuned eco-system
with each speci es dependent on both the habitat and ot her
species. Although man is the ultinate predator, he usually
f ocuses on the higher and, and | arger species in the food
chain. The equation of the species lower in the food chain
qui ckly affects these | arger species. |npingenent and
entrai nnent of |larvae and snmall fish have effects not only
on the species i npi nged and entrai ned, but on the entire
eco-system

We in southern California are lucky in that we
have the prenier shark nursery in the Pacific OCcean right
here on Harbor Shores. Species that use this area include

both thresher and naco sharks, which are both inportant
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commercially as bio-seafood and al so as excell ent sport
fishing fish. The big white shark of "Jaws" novie fane
al so, which is considered a threatened species here in
California, also uses the water of the nurseries. The | oss
of these organisns or the | oss of organisms |ower on the
food chain affect these wonderful, wonderful beasts.

Uni ted Anglers therefore requests that the State
Wat er Resources Control Board consider the econonic effect
of once-through cooling on fishing when devel oping a Secti on
316(b) policy, which should be consistent within the state.
We do support a statew de gui dance, and consi der this when
considering any |icensing issues.

Thank you.

SPEAKER: Thank you.

We have a couple of gentlenen fromthe Stanford
Law School, M. Rottenborn and -- | have a question for you
t hough, because we've got a, you know, a group of
presenters. There's al so sonebody there fromthe Stanford
Law School. Are you all the sane?

SPEAKER: W are the sane (inaudible).

SPEAKER: That's fine.

MR. M LLSAPS: Good norning, nenbers of the board.
I'mBrad MIIsaps, representing, along with ny coll eague,
Ben Rottenborn, the Stanford Environnmental -- or the

St anford Law School Environnmental Law dinic. Before your
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eyes start to glaze over, | just want to thank you for
addressing this inportant matter and for having all of us
here to hel p you understand what's at stake and what can be
done about it.

Now, you've heard a lot from others here today
about the enornpusly destructive effects of once-through
cooling on California's delicate coastal environnment. You
know, you can wake up now because we're here to tal k about a
li ghter subject, the state of federal and California | aw

It's true that, that nmany of these | aws can be a
(i naudi bl €) subject than E.E. Cunmins poetry, but one thing
is very clear fromthem The |law grants this board the
authority, and arguably a mandate, to such stringent
guidelines to protect the health of California s coastal
eco-systens, and | nmight add that it's never too late to
take action, with due respect to our, our energy industry
advocates, until the coast is, is dead, and (inaudible).

The staff of the California Energy Conmi ssion
noted in their report on cooling technol ogi es that
protection of the coastal environnent is critically
i mportant, but that the health of California s coastal
waters is declining. And you' ve heard that the scientific
community and the EPA recogni ze that coastal power plants
usi ng once-t hrough cooling technol ogi es having -- are

significant contributors to this decline. |If no other
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met hod exi sted for cooling power plants, then this
envi ronnent al danmage ni ght be a necessary price to pay for
| ow cost power to all. But as you've heard, other cooling
mechani sms do exi st.

You know, recircul ated water cooling, air cooling,
hydr o-cool i ng systens, and inland plants throughout the
state use these systens every day. So there are really no
good reasons why coastal plants can't al so use these
econonically viable alternatives instead of exploiting
public coastal resources on others' dinmes and di m ni shing
the health of California' s coastal waters in the process.

Now, as you know, states have the authority to set
envi ronnental regul ations nore stringent than those set
forth by Congress in the Cean Water Act. The EPA fairly
recently released its Phase 2 regul ati ons of once-through
cooling power plants. |'msure that everyone here has read
them t horoughly. And so you know that the regul ations, in
the regul ati ons that EPA specifically notes that section 520
of the Clean Water Act, quote, "reserves for the state's
authority to inplenent requirenents that are nore stringent

than the federal requirements under state |aw," end quote.
This cl ear grant of rul emaki ng power fromthe federa
governnent forns the basis of California' s particularly

strong laws and initiatives designed to restore and protect

the health of the state's coastli ne.
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Now, Cali fornia has al ways been a pi oneer anobng
the states with its environnental stewardship. |It's rarely
has the state settled for nini rum standards set at the
federal |evel by the Environnental Protection Agency. Over
the | ast years, California has created a series of |aws and
initiatives that forma conprehensive nulti-pronged adverse
protect and restore the health of California s coast.
Wthin this context, | think you'll see why the tinme is now
for this board to act to address the problens with once-

t hrough cooling technol ogy on a statew de | evel.

I'd like to touch on a couple of these
initiatives, then I'll give the nmicrophone to ny coll eague,
Ben, to discuss other issues.

The first is the California Coastal Protection
Act. This act sets a broad and stringent nmandate for
protecting mari ne resources along the coast of California.
Secti on 330230 of the Act inposes an unqualified requirenent
to use the coastal environment in a way that sustains
ecol ogical health. It says, | quote,

"Mari ne resources shall be mintai ned,
enhanced, and, where feasible, restored.
Speci al protection shall be given
to areas and species of speci al
bi ol ogi cal or econonic signi ficance.

Uses of the narine environnent
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shall be carried out in a way that, in a

manner that will sustain the biol ogica

productivity of coastal waters and that

wi Il maintain healthy popul ati ons of al

speci es of marine organi sms adequate for

| ong-term comerci al, recreational

scientific and educati on purposes."

Now Ben will talk a little bit nore about economc
considerations in just a mnute, but you see that there's a,
there's a strong mandate here. They give no exceptions for
cost considerations on an individual plant by plant basis.

Addi tionally, Section 30231 of the Coastal Act
specifically requires mnimzation of adverse environnenta
i mpacts caused by, for instance, wastewater discharges and
entrai nnent, the primary harnful effects of once-through
cool i ng power plant technol ogy.

Now, this mandate is enforced in part, we go to
the | ast section, 30413, which authorizes the Coastal
Conmmi ssion to subnmit to the California Energy Conm ssion an
anal ysis of any proposed power plant's confornmity to
environnental standards contained in the Coastal Act. Wth,
with certain exceptions, the Warren-Al quist Act in turn
requires the California Energy Commi ssion to include in its
deci sion on the projects specific provisions deened

necessary by the Coastal Conmi ssion to bring any proposed
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power plant projects into conformty with the requirenents
of the Coastal Act.

Now, the California Legislature wouldn't have
i ncl ude such an enforcement nechani smhad it not intended to
ensure that California' s power plants were brought into
conpliance with a strict, with the strict environnental
requi renents set forth in the Coastal Act.

You al so have, as others have nentioned here, the
Marine Life Protection Act, put forward in 1999. You know,
this is another way the California Legislature has
denonstrated on a statew de basis its concern with a
commitnent to California' s coastal health. And it
specifically provides for expansion of, of California's
mari ne protection areas, but nore generally indicates a
clear statewi de nmandate to protect in a conprehensive way
the mari ne resources of California's coast.

Now, Section 2853 of the M.PA | ays out broad goals
for everything, and I won't go through all of those. But
the first one says to protect the natural diversity and
abundance of marine life and the structure, function, and
integrity of marine eco-systens. You can't do this on a

pi eceneal basis. You have to take a conprehensive approach

and that includes | ooking at the effects of once-through
cool i ng.

Now, of course, there's also the California Marine

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

93
Life Protection Act initiative which the Governor and the,
t he departnents have promul gated around the state to enforce
this. And then, of course, there's the California Ocean
Protection Act put forward in 2004, which has established
the Ocean Protection Council which, as we discussed earlier
here, just last Friday announced its intention to | ook at
the effects of once-through cooling.

So it really nmakes no sense within all of this
context for this board not to take sone sort of statew de
action on the effects of once-through cooling. And I'l]
turn it over to ny coll eague Ben now, to tal k about sone of
t he econoni c (i naudi bl e).

SPEAKER:  You' ve got about three mnutes. | think

both of you, (inaudible).

MR. ROTTENBORN: Sure, sure. |'ll be as quick as
possi bl e.

SPEAKER: (Okay, good.

MR. ROTTENBORN: First of all, ny nane is Ben
Rottenborn. 1I'm along with ny coll eague, Rhett. here from

the Stanford Environnental Law Cinic. And we're here to
stress one nmjor point to the board.

Not only does the Cean Water Act allow states to
adopt their own standards that are nore stringent than
Section 316(b), but the California | aw already explicitly

grants this board the authority to enact restrictions on
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once-through cooling that are stricter than 316 and that
will make California a national |eader in power plant
t echnol ogi es.

More specifically, I1'd like to address the Porter
(i naudi bl e) Act and the, how Section 316(b) of the C ean
Water Act does not allow this board to consider site
speci fic econonic factors.

The Power (inaudible) Water Quality Control Act
addr esses once-through cooling specifically. Section
13142.5 of the act stipulates that for each new and expanded
power plant that uses seawater for cooling shall use the
best avail abl e technol ogy feasible to minimze the intake
and nortality of all fornms of marine life. This |anguage
grants authority to the board that is independent of the
Cl ean Water Act strictures under 316(b). Not only does the
(i naudi bl e) act give the board the authority to use 316 as a
fl oor upon which to build stronger cooling standards, but it
requi res the board to focus specifically on the adverse
effects of once-through cooling as opposed to ot her
envi ronnent al harns.

Section 13142.5 nandates that power plants use, as
I said, the best avail able technologies to mninze the
i ntake and nortality of marine life. This sharply defined
directive is targeted specifically at inpingenent and

entrai nnent harns, and is nuch nore specific than Section
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316, which nerely requires technology to mnimze
envi ronnental inpact generally.

This distinction is inmportant because harmto
marine life fromonce-through cooling is the nost well -
defi ned and, indeed, the nost direct harm associated with
coastal power plants, and the only harm on which this board
shoul d focus.

As an exanpl e of how the Porter (inaudible) Act
differs from Section 316, consider that during the
permtti ng phase the power plant operator m ght assert, for
exanpl e, that dry cooling technol ogi es have adverse
environnental inpacts in the formof visibility and | and use
i ssues. But because the Porter (inaudible) Act does not
all ow for consideration of those effects, they nust be
t hought of as secondary to the effects that once-through
cool i ng woul d have on aquatic environments surroundi ng the
plant. And this way, California | aw demands much stricter
scrutiny of entrainment and inpi ngenent harns caused by a
plant's cooling than does Section 316.

I'lI'l nmove on to the second issue that I'd like to
di scuss, which is how Section 316(b) does not allow for site
specific cost considerations, for four reasons. The first
reason is that Congress explicitly disall owed such
consi deration by not including | anguage in Section 316 that

it included in other parts of the Clean Water Act t hat
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all ows for econom c considerations. There is no reference
to econonic factors or cost considerations on a site by site
basis in any of the | anguage under the C ean Water Act.

The second -- or under Section 316(b), |'msorry.

The second reason is that even if economnic
consi derations are all owabl e under Section 316, EPA al ready
t oo, these econonmic factors into account when it wote its
Section 316 perfornmance standards, which were based on
cl osed cycl e cooling technol ogies, and there's no room for
i ndi vi dual plant pernitting decisions that involve
i ndi vidual site specific cost considerations.

The third reason is that these exceptions, the
exceptions to 316(b) that allow for site specific cooling
are being challenged in court, and it was w se for
California to hold off on allowi ng site specific cost
considerations until the U S. Court of Appeals resolves this
matt er.

And the final and fourth reason is that New York
law explicitly prohibits site specific economc
considerations, and California should take this opportunity
to join New York as a national |eader in preventing unlawf ul
site specific inquiries.

And finally, if the Board does intend to | ook at
site specific econonmc factors, it should do so only in rare

ci rcunst ances, such as a circumstance under whi ch using best
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avai l abl e technology is sinply physically infeasible.

To concl ude, the Board nust take care not to |et
econoni ¢ considerations influence it to allow coastal power,
power plants to use public resources essentially for free.
The Board shoul d, however, take advantage of the broad power
that it has under the (inaudible) act and other California
statutes to reduce the harnful effects of once-through
cooling in the state of California.

Thank you for your tine and consi deration.

SPEAKER: Thank you.

We have a group presentation now. Do you know
where (inaudible), or do |l call themthe way you gave them
to me?

I'"'mgoing to start the group with the Santa Mbnica
Baykeeper, Heal the Bay, et al.

MR PALMER | think it was --

SPEAKER: Keep it to five mnutes, if you woul d.
Appreciate it.

MR. PALMER. Sure. Do ny best. Get this up on
the screen here.

SPEAKER: Woul d you give your nane and
(i naudi bl e).

SPEAKER: |'m not going to call them now  They
can just cone up.

MR. PALMER: Ckay. | think | understand. |[|I'm
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Dana Palner, I'ma staff attorney with Santa Monica
Baykeeper, and | think | know two gentl enen who we'll be
maki ng enpl oynent offers to right after the workshop.

And thank you for allowing us to do a joint
envi ronnental consolidated presentation froma few
(i naudi bl €) groups, including Voices of the Wetl ands, the
Environnental Health Coalition, and Heal the Bay. Together,
our organi zations span California's coastline.

W al so join together today with our coll eagues
fromthe Bay Area, Communities for a Better Environnent and
Bay View Hunter's Point Community Advocates. You shoul d
have received witten comments fromthemearlier this week.
We join themin their call for you to host an additional
wor kshop in San Francisco in the evening hours, where the
interested citizens of that region night share their
concerns with you as well.

First of all, I want to thank you, thank you for
reachi ng out to address these issues. W knowit's fairly
di scretionary and we, we really appreciate your hosting a
wor kshop on the topic. Thank you to the State Board staff,
al ready over-tasked and over-worked. Thank you to the
Ener gy Conmm ssion staff for com ng down here for your very
good presentation. Thank you to EPA for being here.

Now, to help you with fornmulating California's

policy, our presentation will outline our vision, then a
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general overview of the inportant issues. W'IlIl illustrate
sone of, sone of the past exanples from around the state
where the process is not done so well, and we'll concl ude
with sone el ements of potential state and policy, and we
also intend on giving you witten comrents within tw weeks
fromthis neeting.

Let's start at the very top. Let's just take a
step back and | ook at the context of ocean issues in
California. The Governor says that the ocean is a place
that we're duty-bound to protect today, tonorrow, and
forever. There's an even better quote there on the screen.
We turn to the California Ocean Action Plan which should be
gui di ng every state agency here. The Action Plan has as one
of its principal goals to increase the abundance and
diversity of aquatic life in California' s ocean bays,
estuari es and coastal wetl ands.

Part of our message here today repeats what you' ve

al ready heard, which is please work with ot her agencies.

The Energy Conmi ssion has flown down here and is willing to
hel p you out. The Coastal Comnm ssion has, too. The Ccean
Protection Council, as you heard | ast Friday, approved a

nmotion to study once-through cooling. They called it a
natural fit for the council. | think there's a great
opportunity here for you guys to be working with other

si ster agenci es.
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Secondly, learn fromother states. There are a
variety of states that have already nade nore progress than
we have on these issues, New York, in particular. Let ne
give you a quick | ook at New York's policy here.

New Yor k requires that plants consider al
f easi bl e opti ons based on physical considerations al one.
That neans that they would have to consider (inaudible)
cooling. They would have to consider cold cycle wet
cooling. They give you a justification for why it is not
valid. New York doesn't let themget away with just a line
that says these technol ogi es are not feasible, period. New
York requires the permttee to explore cold cycle cooling at
each facility, as | said. New York seeks to inpose the
hi gher end of the perfornance standard ranges.

Now, these ranges are actually part of the current
challenge in the Second Circuit. W don't know how t hat
will turn out. But New York has already said regardl ess of
how t hat turns out, we're seeking to inpose the higher end
of those ranges. That neans 95 percent reduction in
i mpi ngenment, and 90 percent reduction in entrainment. New
York does not, flat out does not consider restoration plans
as an appropriate or acceptable (inaudible) alternative for
any facility, new or existing. And New York is not
considering the so-called site specific alternative EPA

deternminations in the Phase 2 rule. So |Iook at your sister
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states, especially New York, who's right out there in front
on this issue.

The final recomendation, and | know | don't have
to tell you this, but keep an eye on your m ssion. Your
m ssion is to preserve, enhance and restore the quality of
California's water resources. |, | included this because
I've had sone talks with sone regi onal board staff nenbers
across the state, and | get the sense that they want to

pronote the Energy Conmission mission. And it's not their

job. W all use electricity, we all, we all are partly to
blame for this issue, but keep your eye on the ball, water
qual ity.

Here's our vision. W want to phase out once-
t hrough cooling as soon as possible. W think the pictures
say a thousand words there. | hope it doesn't cone out of
nmy time. Wiile recent investnents by the energy conpani es
of hundreds and nmillions of dollars in conbustion technol ogy
have been commendabl e, because they hel p reduce electricity
nmore efficiently, they help reduce air em ssions, this is no
excuse for continuing the use of what anyone with any
appreciation for the march of technol ogi cal process woul d
consi der cavenan cool i ng.

Whil e we appreciate the engi neeri ng chal | enges of
i mpl ementing the | atest technol ogies, this is what engi neers

are born to do. They love a puzzle. They |ove sonething
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chal | engi ng, and no one ever said that progress was going to
be easy. Also, another contextual point the Energy
Commi ssion said before. Since 1966, 95 percent of plants
| i censed have used alternative cooling nethods. 1It's high
tinme for the remaining plants to take this step toward the
future.

Just let ne say a few words about interpreting the
Phase 2 regul ation. Obviously, we want you guys to go
beyond the Phase 2. W see it as a floor. EPA said this
morni ng that you can go beyond that floor, and we think you
should. W feel the California coast deserves it. You're
right to point out the difficulties in the cal culation
basel i ne, and we urge you to study the | anguage in the rule.
W& urge you to study the | anguage in the proposed rul e and
the notice of data (inaudible), and together, those three
options can give you a pretty good sense where the
cal cul ati on baseli ne shoul d be.

We agree that we should give credit for
technol ogy, like the |ocking caps that are in place at, at
certain plants |li ke El Segundo and Scattergood. And we urge
you to pay attention to a very tricky part of the baseline,
whi ch woul d be operational baseline. W believe that the
operation -- operational baseline should be deterni ned by
how pl ants have actually been operation, not by -- we've

heard strange argunents that we don't know where they come
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from You know, a plant operating at nmax capacity 24/7
forever and ever, these plants weren't designed that way.
They can't, they can't function that way, and that's wholly
a fiction of -- there's going to be a tricky issue in the
operati onal baseline for you guys.

Thi nk twi ce about the site specific (inaudible)
exception, and reach sone performance standards, because
those are subject to the federal lawsuit. And overall, we
want you to pay a role in hel ping ensure consistency. It
seens |like we definitely agree with Ms. Danron and M. Kay
on that point. They want consistency. W want consi stency.
The fellow in (inaudible), we all know that. Qur view of
the Phase 2 regulation at the end of the day is what should
be in your mind is what justifies a departure from cl osed
cycl e perfornmance standards. The, the perfornance rates and
the regulation were clearly adopted with closed cycle in
mnd, and | think that should be the driving question, the
repeated question in your ninds and regional board staff
time, et cetera.

Ask the hard questions, find things. |If
technol ogy is not feasible, challenge themto prove it to
you. When they say it costs too nuch, challenge themto
prove it to you. W, we have nothing to hide. W want them
to be able to just docunment what, what they say. And

really, to date they haven't had to do that. But shift the
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burden to the plant. They're the ones with the data.
They're the ones who can nmake the case. Ask themto do it.
Use of California's water is a privilege, not a right.

I think I'"ve probably had ny five minutes, but |et

me just -- well, let ne just have you |l ook at this slide,
and then we'll continue with a presentation fromthe next
speaker.

MS. ABRAMSON: Good norning. M/ nane is Sarah
Abranson, and |'m (i naudi bl e) of Heal the Bay. Thanks for
taking the tinme to hear our comments today.

I'mgoing to speak on two topics today, resource
econoni cs and bi ol ogi cal consi derati ons associated with
once-t hrough cool i ng.

In the case of the way California' s coastal
resources (i naudible) once-through cooling, the benefits
outweigh the cost. California has the | argest ocean econony
in the nation. As you interpret 316(b), (inaudible) the
whol e California's history of environnental value and
actually by ensuring all the costs and benefits associ at ed
with the coastal environnents. Every party has a -- and
make sure that every (inaudible) given confidence and
(i naudi bl €) of consideration.

There are many non-mar ket and market val ues, both
direct and indirect, associated with our coastal resources,

i ncl udi ng commerci al fishing, recreational (inaudible)
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tourism recreational boating. (Inaudible) whal e-watching
and (i naudi ble) and eco-system The national ocean econonic
(i naudi bl e) for 2005 estimates that in 2000, the gross state
produce for coastal tourismand recreational (inaudible) was
over $12 mllion. Cdearly, coastal resources are a high
value to California, and it is inperative that all of the
appropri ate non-nmarket and nmar ket val ues are cal cul ated and
considered for an industry-rel ated econom ¢ anal ysi s.

Recreational fishing is a |large part of
California' s econony. The inpacts of once-through cooling
on this (inaudible) nust be realize. The (inaudible)
economi ¢ fisheries on the economic status of U S. fisheries
in 1996 estinmates that recreational fishing contributes over
170 mllion to southern California's econony. This figure
i s backed up by the sheer nunber of people who participate
in recreational fishing. An additional study by Noah (ph.)
fisheries estimates that each year in southern California
over 620,000 anglers participate in comrercial and
(i naudi bl e) recreational fishing charters.

(1 naudi bl e) Bay al so has an educati on programt hat
tracks the nunber of pier fishing anglers fromthe Santa
Moni ca pier to Seal Beach. Educators with this pier
out reach program have reached over 30,000 anglers in the
past two and a half years fishing solely on piers in this

smal|l region. Recreational fishing is largely a coasta
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activity. These anglers fish in the same coastal waters as
once-t hrough cooling (inaudible), and it's driving mllions
of gallons of water, fish |arvae, eggs and plankton. These
resources directly influence the fishing industry. The
(i naudi bl e) recreational anglers of southern California
i ncl ude sea bass, nmckerel, tuna, (inaudible) and rockfish
Many of these same species are inpinged and entrai ned by
once-t hrough cool i ng.

In addition to the economic value of California's
coastal resources, the cunul ative and i ndividual inpacts
must be considered. As we heard fromthe EPA, the
(i naudi bl ) Mss Landi ng Mari ne Laboratory, (i naudible)
showed all of the power plants in southern California that
use once-through cooling. |In so nmany intakes in a small
region, it's difficult to understand why the cumul ati ve
i mpacts associated with these plants has historically been
witten off. The environnmental inpacts at these plants nust
be consi dered both on an individual (inaudible) as well as
cumul atively. The 2005 CEC staff -- staff report on once-
t hrough cooling states, quote, "It is not sufficient to
assess the proportional entrainment of a single intake when
there are nultiple intakes distributed throughout the
regi on", end quote.

When consi dering the biological effects of once-

through cooling, it's inportant to renenber that seawater
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itself is a habitat. It supports fishing, |arvae,
(i naudi bl e) and pl ankton, as well as bait fish such as
herring, anchovies and nackerel. Seawater al so provides an
i mportant |inkage to other (inaudible) and rocky (i naudible)
| arvae to their eventual hone. Once-through cooling inpacts
may be particularly detrinental to species (inaudible).
Ent rai nnent and i npi ngenent of threatened and endanger ed
speci es such as (inaudible), various species of abal one, and
(i naudi bl e) should be nore closely nonitored, and the
cunmul ative i npacts for these species should be considered.
The | arvae of these species may al so occur in coastal waters
in close proximty of these intake (inaudible).

Many peopl e don't know about the serious inpacts
that these plants have on | arger marine (inaudible). For
i nstance, from 1998 to -- or, 1988, excuse ne, to 1994, a
period of only six years, (inaudible) took 59 California sea
lions, two harvest seals, three (inaudible) and a | oggerhead
sea turtle. There is documented (i naudible) but other
plants, as well. And these photos show it here. You can
see a large sea lion that was trapped in the forebay at El
Segundo' s power plant. These photos were taken from
hel i copters of (inaudible).

So, anyway, this (inaudible) is really inportant,
and we need to follow this nore closely. The indiscrimnate

take of (inaudible) can no | onger be tolerated. The |arge

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

108
vol une of seawater used for once-through cooling is not just
a raw i ngredient for generating electricity. By driving
mllions of gallons of seawater, once-through cooling
facilities are also driving mllions of (inaudible)
organi sns that provide the basis for marine (inaudible)
report to California's nmarine habitats and | arge protected
speci es.

I nconpl ete scientific and econoni ¢ anal yses
associ ated with once-through cooling are no | onger
acceptable. W encourage you to use your responsibility to
see that future anal yses are conprehensive and that they
under go adequate peer review.

I thank you for nmy comments, and now I'Il turn it
over to Rebecca Pearl.

MS. PEARL: Thanks very nuch for this opportunity.
I'mgoing to speak very specifically about the South Bay
Power Pl ant i npacts.

My name is Rebecca Pearl, |I'ma policy advocate
for the Environnental Health Coalition. EHC is a 25 year
old grass roots environnental justice organize based in the
San Di ego-Tijuana region. The issue of once-through cooling
is an issue of great significance to us, and we urge that
swi ft action be taken to ensure the phase-out of this
destructive and, as Dana said, caveman technol ogy.

By far the | argest and nost acute and devastating
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impact to nmarine life in the south bay is the cooling system
of the South Bay Power Plant. The power plant is a 65 year
old generation facility that utilizes San D ego Bay, as nuch
as 600 mllion gallons a day of water for the system This
water is chlorinated, dechlorinated, heated to very high
tenperatures, then di scharged back into the bay. The intake
and di scharge are |located in the nost sensitive shall ow
wat er and rmud flat habitats in San D ego Bay, and the
results are devastating.

For decades, study after study have shown a range
of serious inpacts fromthis cooling systemon the bay eco-
system It is well established that once-through cooling
process is devastating to narine life in the shall ow bays
and estuaries |like San Diego Bay and in the near shore zones
in the ocean. These areas are the nost biologically
productive mari ne zones and absolutely the worst place to
all ow these i npacts to conti nue.

Many studi es, even those conducted by the power
pl ant owners thensel ves, have denobnstrated massive inpacts
to the marine life in the bay. Here's a couple of exanples.
I have, |'ve cut out a bunch of these to cut ny tine down.

The npbst recent study of entrainment inpacts, and
this was funded by -- conducted by the di scharger,
denonstrated very significant entrai nnent of |arval stages

of three species of (inaudible), anchovies, silver sides,

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

110
(i naudi bl €) and nudsuckers. These |osses were reported to
be between 13 percent of the adult anchovy population to
| osses of 50 percent for |arval popul ations of the sane
speci es. The regional water board, the Department of Fish
and Gane, and the National Marine Fishery Service, have al
deternm ned that these inpacts are significant.

Secondly, the nunber of fish |oss was estimated at
over 385,000 individuals. N nety-three percent of the fish
i mpi nged were anchovies. Wile the discharger dism ssed
this as an insignificant -- as insignificant because
anchovies are not a commercially or recreationally caught
fish, they missed the point entirely. The anchovies are
critically inportant species in the food (inaudible) for
south, South San Di ego Bay. The anchovy and the silverside
are key prey species for all the fish-eating (inaudible) in
San Diego Bay. This includes endangered, threatened and
sensitive species that live and nest in the bay. These
speci es are also significant prey fish for other fish. The
i npacts to the bay fishery are unquantifi ed.

In a recent permit renewal, the | ocal regiona
wat er control board staff found that (inaudible) have been
degraded due to once-through cooling water. Anbng ot her
i mpacts, the regional board al so found that because of the
power plant discharge, up to 104 acres of the critical

(i naudi bl e) habitat has been precluded in the south bay.
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This habitat is inportant as turtle foraging and fish
habitat. An i ndependent assessnent by the -- by Pisces
Conservation in July of 2004 reaffirmed the significant
i mpacts of the cooling systemon the bay fishery and mari ne
life, and 1'lIl be subnitting this report for the record.

Qur own | ocal narine ecology expert, Dr. Richard
Ford, Professor Eneritus of Biology of San Diego State
Uni versity, reported in April of 2003 that the thermal
i mpacts of the power plant di scharges had adverse effects in
several major groups of (inaudible) by reducing the nunber
and the diversity of species. | also have this report for
t he record.

Many species of fish depend on the shall ow water
habitat for a portion of their reproductive cycle. One
i mpact that is seldom di scussed in the case of South Bay is
the inpacts to the juvenile halibut nursery in South San
Diego Bay. The California halibut is inportant to the
ecol ogy and fisheries of southern California. |t appears
that tenperature turbul ence and sedi nent characteristics are
i mportant factors deternining whether juvenile halibut wll
settle in an area or not.

A list of inpacts fromjust this one cooling
system goes on and on, including the inpacts of the heat,
chlorination, and zinc and copper through the pipes.

Recircul ati on and rechlorinati on of the discharge of the
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wat er, reproduction and growth (inaudible) and nore. All of
these i npacts are well docunmented in nunerous studies. W
are also subnitting into the record the San D ego Bay
Council's report called "Deadly Power", that collated nuch
of this data on the South Bay Power Plant in 2003, and |
al so put copies out here for the audience.

Looki ng at other plants el sewhere in the region,
consider the recent fish kill due to entrainnment into the
(i naudi bl e) cooling systemreported in the North County
Ti mres on August 22nd. More than five tons of anchovies were
wi ped out in a single event in the cooling systemthere.
Thi s power plant process 2.5 nmillion gallons a day of water,
of (inaudible) water. W also have this for the record.

The cunul ative inpacts that those cooling systens
st at ewi de are havi ng i nmpact of huge proportions. The June
20, 2005 staff report issued by the CEC states that
cumul ative i npacts of inpingenent at southern California
coastal power plants may be as high as 30 percent of the
fish caught in the southern California recreational facility
-- fisheries, excuse ne.

Technol ogy is readily avail able, like dry cooling,
that can elimnate this inpact altogether. Dry cooling
t echnol ogy has been easily incorporated i n nany ot her
facilities across the country, including one proposed pl ant

that is ten nmles fromthe South Bay Power Plant. Al new
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pl ants should be required to i npl enent dry cooling
technol ogy, and old plants that intend to renmi n operational
for five nore years should be required to retrofit this
t echnol ogy.

We urge the state board in the strongest possible
terns to devel op and i npl ement an aggressive policy torid
the state of this destructive technology and allow us to
take this major step toward restoration of our narine
ecology and fisheries. W strongly support the state rule
for 316(b). Thank you very much.

MS. SIVAS: Good norning -- | guess we're
afternoon. Good afternoon. So I'll try to speak quickly
here. |'m Deborah Sivas, and I'mthe director of the
Environnmental Law Cdinic at Stanford Law School. W have
been involved with a nunber of the groups up and down t he
state, Voices of the Wetl ands, Santa Moni ca Baykeeper, and
others, on a variety of permtting issues around coast al
power plants, in particular in connection with Section
316(b) .

So what I'd like to do very quickly today is just
share a little bit of our experience, having gone through or
being in the mddle of sone of those permitting processes,
in particular two central coast power plants, Mss Landi ng
and Morro Bay. W believe that there are sone inportant

| essons fromthese two plants that should informthe board's
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efforts going forward.

Quickly, three issues I'd like to address. One is
the use of restoration or mtigation neasures in |lieu of
best technology. The second is the application of a site
specific benefit cost analysis to exenpt generating units
fromthe, the general performance (inaudible). And three,
an issue | haven't heard too nuch about here today, is the,
what we believe is a gaping regul atory | oophol e around the
-- around allowi ng for brand-new generating units to be
classified as existing units and regul ated under | ess
stringent standards.

As ot hers have di scussed, we believe that
California clearly has the authority, if not indeed the
| egal mandate, to address each of these three issues in a
way that will protect our coastal resources. So |'m going
to turn quickly to restoration and nmitigati on neasures.

As you've heard today, the Second Circuit Court of
Appeal s in New York has found in (inaudible) versus EPA that
the use of nmitigation neasures is inconsistent with the
(i naudi bl e) text of the Cean Water Act. While that ruling
was in connection with Phase 1 regul ati ons, the Phase 2
regul ati ons are under challenge in the sane court. That
sane issue is before the same court, and with all due
respect to the EPA, we actually believe that it's fairly

likely the very sane judges are going to rule the very sane

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

115
way.

And incidentally, as this board probably knows,
there's a simlar issue floating around in the Court of
Appeal s here in the state of California with respect to the
Moss Landi ng Power Plant. So | think (inaudible) play
catch-up after the fact. The state of Californiais in a
position to get ahead of the curve by adopting a statew de
policy against the substitution of nmitigation measures in
lieu of technology. After all, it is a technology statute.
The statute only refers to technol ogy, and the best
technol ogy here is not to knowingly allow the danage to
occur the eco-system W know it's happeni ng, as nmany of
t he speakers have said today. And then to hope sonehow,
maybe soneday, decades fromnow, we can -- the mtigation
measures will sonehow of fset them The best approach, we
woul d argue, is to use avail abl e proven econonically viable
t echnol ogy that avoids the danmage in the first place.

And just, just to tie in the Mdss Landi ng Power
Pl ant here, | think it provides a textbook exanpl e of what
the state should not be doing with respect to these power
plants. Their, their regional board allowed for two brand-
new gas turbine generating units, allowed the, the facility
owner to continue with once-through cooling, to install a
new once-t hrough cooling system in return for a $7 mllion

envi ronnent al enhancenent program
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Now, that program had no sideboards to it
what soever. No criteria for howit was going to work. It
was sinply a pot of noney that went to an outside foundation
to admi nister (inaudible) and to do all kinds of potentially
useful uplands activities, but not necessarily related to
the i npacts of the power plants. One of the things, for
i nstance, they are purchasing conservation easenents. Good,
good thing to do generally, but really not tied to the
i mpacts of the power plant. And the scientists conceded
there was not a shred of data or scientific analysis to show
that, that that mitigation pot of nobney is going to produce
even one (inaudible) in response to replace the, the
countl ess, you know, trillions of organisms that, that are
going to be destroyed by the power plant over the next 50
years.

Let ne just skip through here. | guess our, our
conclusion on this point is that that kind of policy is, is
sheer | unacy here, and, and is, is taking place because
these plants are able to use those as settlers, because
(inaudible) this water for free. You can bet that if it was
an interior power plant that had to pay market rates for the
price of that water, they would not be willing to do once-
through cooling. It, it's sinply of fact of not having the
correct nmarket signals, but in fact subsidi zing these

facilities with public trust waters each year.
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So we urge the board to stop that give-away of
public resources, and to nobve to a state policy that
requi res, except perhaps in the nost extrene circumstances,
that these plants use technol ogy and not sone kind of
restoration nitigation.

A second, quickly, on site specific analysis of
cost and benefits. Again, this is an area where the Mss
Landi ng Power Pl ant went through that process. Even though
we had two, two brand-new operating units, basically
concl uded that, that the cost for putting on once -- putting
on cl osed cycle cooling technol ogy was prohibitive. And you
kind of ask well, how did they cone to that concl usion.

Well, I'll et you draw your own, your own concl usions from
that. But the (inaudible) didn't ask for any cost revenue
nurmbers fromthe facility whatsoever. Wen questi oned,
basically the board said we don't think that's relevant. So
they didn't | ook at the cost side, they didn't | ook at
operating costs or revenues over the life of the facility.

So that's one area where the process, it seens to
me it breaks down entirely. Not really a cost benefit
anal ysis, but just an anal ysis based on what staff thought
was reasonabl e or unreasonable in that particul ar
ci rcunst ance.

On the benefit side of that calculation, | think

the staff was even nore troubling. As you' ve heard, the
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Moss Landi ng Power Pl ant uses sort of (inaudible) accounting
met hodol ogy to cone up with a nunber that val ue benefits.
But in fact, as the, as staff and the (inaudible) admtted,
they did not use, they did not enploy a resource econoni st.
They did not do any kind of systematic |ooking at the true
environnental costs or any generally accepted nethodol ogy
for actually valuing those | ost benefits that will be
forgotten, even though this plant is going to destroy
sonething like 30 to 40 percent of the entire biologica
productivity of that eco-system

I'"'mtrying to whip through here, but | wanted to
just get you a couple of other facts. | think, as we heard
Dr. Foster say today, that sone of the anal yses that have
been suggest that the, the value of sort of restoring
habitat is, he's done a cal culation of $114,000 an acre. At
Moss Landi ng, they whi pped a nunber out of a hat, $18, 000.
And it made all the difference, because at $18, 000 an acre,
that | ooked like, like the, the cost of the technol ogy was
extrenely expensive, and 114, or nore likely 200, which are
sonme of the nunbers that were in the record, all of a sudden
restoration doesn't | ook |ike such a good nunber.

So | think what we, what we've seen is that
econoni ¢ anal ysis has kind of been used as a invitation for
mani pul ati on of the nunbers at a particular plant. And, and

we, we actually encourage this board to | ook at a statew de
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policy that would not, would not, except in the nost extrene
ci rcunst ances, all ow regional boards to apply sone kind of a
r easonabl eness standard. |In fact, if, if you're going to
all ow that, you should put sone clear sideboards on, on how
t hat process shoul d be done.

And | just want to nove on to nmy very | ast point.

I know the tinme's running. One of the issues that | think
has come up, and as you' ve heard today, there are, as far as
I know, no new coastal power plants being proposed. But a

| ot of these repower plants are, in fact, brand-new
facilities, or at |east new generating units. So the
rationale for EPA to kind of (inaudible) new versus existing
facilities does not really exist or apply for these
facilities. And the Morro Bay facility is a perfect

exanpl e.

That's a plant where they're proposing to scrape
the site, build an entirely new plant. The only thing
they're going to preserve is that one little intake system
They're going to run the pipes to the intake system and by
that, by doing that, the project proponent has basically
mani pul ated itself into a, an existing facility under Phase
2 instead of a, a new facility under Phase 1. W think that
California has the ability to, to put a stop to that. In
fact, one of the very interesting things at Morro Bay is

that it, it would be a new facility for purposes of the
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di scharge pernit, an existing facility for purposes of a 216
anal ysis, and we encourage the board to |l ook at requiring
that in the state of California, that any pernit that would
be a new permt for other purposes under the NPDES program
al so be considering new facilities subject to the Phase 2
regul ati ons that EPA has adopted previously.

So with that, | will turn it over to ny coll eague.

(End Tape 1, Side B. Start Tape 2, Side A)

MS. HOECHERL: Sonebody put that -- this Power
Poi nt on this computer.

My nane is Heather Hoecherl. | amthe Director of
Sci ence and Policy at Heal the Bay. And |I'm going to nake

this really fast because | have a really bad cold and it's

hard to talk, so you'll probably appreciate that.
First of all, | just wanted to enphasi ze strongly
that the state can issue a policy that will clarify how

316(b) should be inplenented in California, and they can do
it, and you can do it in a tinely manner through issuing of
a statew de gui dance docunent to the regional boards to
follow. And this shouldn't disrupt the utility information
gat heri ng and st udi es.

I think they're nmeeting designs, this concern with
meeti ng designs and the (inaudible) is really a red herring,
and they should go ahead and work on a state gui dance

policy. Oher states have done it. New York did, did it
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recently, and it certainly is possible, and it's
recommended.

So (inaudible) I think we urge this, you guys, the
state board, to issue a policy within the next few nonths
for the regional boards to foll ow before the new NPDES
permts cone up for sone of these plants. There are a | ot
of themup in L.A | think in 2006. And |, we just have a
f ew suggestions for a couple of things that could be in the
state policy, so I'mgoing to run through them quickly.

The first one, to require that the studies that
are done vigorously assess all physically feasible
technol ogies. And | think Dana touched on that. They can't
just brush aside cold cycle cooling or dry cooling, that
they really take the tinme to assess that. And al so, the
second thing, make it a priority for staff, the regional
board staff, to identify |local alternative cooling sources,
such as reclained water froma wastewater facility, to use
i nstead of the ocean water for once-through cooling if, if
that is going to continue to be used at that plant in that
ar ea.

The third point, that's not up there, is for the
state board to devel op an approach, a required approach to
requi re the study and consideration of cunul ative inmpact in
coastal bays and estuaries, and use the cumul ative i npact

study to advise in issuing individual NPDES pernits to the
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i ndi vidual plants that are in that, in that bay or estuary
system

The next thing. EPA set a range, and this sort of
addresses the issue that the utilities brought up, stating
that the state has to show that EPA perfornance standards
are insufficient. Well, that's, again, another red herring.
I think the state can very easily, within its own authority,
as well as under the EPA regs, make a policy stating that
they should regulate all of these plants at the top of the
range of the perfornance standards. |In other words, 90, 95
percent reduction in inpingenent and 90 percent reduction in
entrainnent. | think that's worthwhile, given the val ue of
our coastal waters in the state.

Finally, the last two things. W urge the state
to issue a policy stating that you will not consider site
specific EPA deternminations in the Phase 2 rule. And you've
heard a | ot about that just now from Deborah, so |I'mjust
goi ng to enphasi ze a couple of the points. That, such as
site specific (inaudible) which shifts the (inaudible) focus
i nappropriately away from ni ni ni zi ng adver se environment a
i mpacts. And al so, assess the econonic determ nati ons nade
by the legislature in the Coastal Act and (i naudible).

And the final point is part of the policy to
requi re i ndependent peer review of the nethodol ogi es used in

t he conprehensi ve denonstration plans that will be subnitted
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by the plants. This area is quite conplex. And you shoul d
also require, particularly require revi ew of decisi ons of
econoni ¢ and technical (i naudible).

And | just wanted to say at the end, | hope that
the, I want to thank the board for taking interest in this
issue in the first place, and to renenber and hopefully
i ssue a stronger policy, recognizing that we have a big
opportunity to uphold our history as an environnentally
progressi ve state and novi ng beyond the 316(b) regul ati ons
and i npl enenti ng our own (inaudi ble) state policy.

Thank you.

BOARD MEMBER SI LVA: Thank you.

Well, that's all the cards | have. Anybody el se
that | mssed, or -- okay, seeing none.

First of all, thank you. Before |I give ny
comments, Jerry, did you have anything you wanted to say?

BOARD MEMBER SECUNDY: Just a couple of coments.
It's honestly very refreshing to sit through one of these
hearings. Pete and | had the opportunity to do this ASBS.
W did it in Monterey. W' re going to have a second
wor kshop on ASBS here in southern California. And M. Silva
and | are discussing the feasibility of having a second
wor kshop on 316(b) in northern California, and in the
evening if that's nore convenient for people. W really are

trying to reach out and make certain that we understand
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exactly where everyone's coning from

Sonme of the not so subtle nessages we got today
were that the state board is a usel ess appendage and i f we
woul d sinply sit back, relax and enjoy ourselves, the feds
will take care of it all. And we could go to the barbecue
and enjoy the cow. | understand that.

On the other hand, we got sonething to the effect
of if we would just elimnate once-through cooling for al
of these existing 21 power plants and ignore the econonics,
that would al so be a happy state of affairs.

So |''m not drawi ng any concl usi ons about either
statenent at this point tine. But I1'd like to say that we
did get your nessage | oud and cl ear.

Secondly, for those of you that did make a
presentati on, and even for those of you who did not, if you
have sonme witten material that you would |like to give us
pl ease nmake certain we get it. W do take notes, we do try
to renenber, but it's much easier if we have your witten
comments, and staff certainly needs the opportunity to go
t hrough each and every one of those.

And just, finally, two things that |I found
somewhat puzzling, and | amnew to this area, that were not
di scussed today. There's no challenge that | could see to
the i npact on the marine organi sns thensel ves, no chal |l enge

as to the nagnitude of that. | didn't hear anyone dispute
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that this is actually a very enornous problem up and down
t he coast of California.

And al so, although there were allusions to the
econoni c i npedinents and to elimnating once-through
cooling, |I've really not heard any nunbers what soever as to
just what the cost for a plant to be converted to dry
cooling, for exanple, from once-through cooling, whether or
not we are supposed to in sone way | ook at the econom cs
connected therew th.

So just sone thoughts for those of you that n ght
cone to a northern California workshop. You mght want to
give us sone information on both of those.

BOARD MEMBER SI LVA: | would agree. Jerry put it
very, very well in terns of the extrene views on this, and
obviously there's, there could be some m ddl e ground there.
But also for, | agree, | think we should set up a neeting in
northern California. Perhaps Region 2 has (inaudible) take
advant age of that.

But al so, followi ng up on what Jerry said. Sone
of the points that I'd like to get nore clarification in
terns of staff presentations or other experts, is this
whol e, you know, how you do | ook at econonic -- | don't know
if it's benefits, but whatever the econom c inpact of
conversion fromone technol ogy to another, how you, how you

do t hat.
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And al so, this other issue that cane up in terns
of permtting new versus retrofit. |If you could explain
that a little bit better, that would help ne. And al so,
just you tal ked about different types of technol ogy, you --
maybe the differentiati on between dry cooling and cl osed,
cl osed cycle cooling, if there's others out there. | just
want to get an idea of what they entail in terns not only of
cost, but, you know, feasibility. Can you put them on the
coast, what other, what other inpacts -- for exanple, | know
there's not a lot of inpacts in dry cooling, you know, that
m ght have equal inpact. But it would at |east give us a
range of technol ogi es, what do they entail.

And al so, just we heard a | ot about New York
What does New York do, and would that really apply to
California. W've got this rather -- areas that were
brought up. Well, you know, New York does this, Arizona
does that, or does it really apply in California. There's
different, different issues relating to this. So that would
be hel pful. And any other things that you cane up with that
woul d be hel pful to us, in terns of presentations at the
next neeting. Appreciate it.

What tineframe are you | ooking at for (inaudible)?

SPEAKER: | think as soon as possible. | mean,
thi nk given what |1've heard today and what -- the sooner the
better, in the next nonth or two. (lnaudible.) W're
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getting into the holiday cycle. Once we're past
Thanksgiving, | think it's too late, so --

SPEAKER: So we're | ooking at probably Novenber.

SPEAKER:  Novenber, mni d- Novenber soneti ne.

SPEAKER:  Okay.

SPEAKER: Yeah, if we can. So staff, do you have
any comments or any other thoughts?

SPEAKER: Just a couple of things. The slide that
St eve brought up earlier in the day. Were we would put up
any statewide policy if you decide to --

SPEAKER: That's sort of a (inaudible) point.
Maybe we can get a little bit npbre guidance at the next
wor kshop for that. W' re tending to | ean towards the
thermal plan because it's the plan that covers all of the
power plants, the existing plan. But it certainly could be
a stand-al one docunent, as well.

SPEAKER: And this is the plan that has not been
updat ed si nce 19757

SPEAKER: That's correct.

SPEAKER: But, but if we, if we did work on
including a policy in the thernmal plan, | think, because of
staff resources, we'd like to limt that work to just the
316(b) inplenentation and not the rest of the updated
thermal plan. Just, like | said, because of staff

resour ces.
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SPEAKER: Okay. Well, thank you to all, again.

It was very beneficial to ne, and | know to Jerry, to get
all your comments.

SPEAKER: |, | hope none of you felt terribly
rushed in your presentation. W did try to get everybody
through. W had said we'd end by noon and it's 25 after. |
apol ogi ze for being late this norning. | will learn to
| eave three hours next tine.

(Thereupon, the State Water Resources

Control Board Division of Water Quality

Wor kshop was concl uded.)

- 0Q0-
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