o STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petitions of
the Atchison, Topeka and Santa Fe
Railway Company and the City of .
Barstow. for Review of Cleanup and
Abatement Order No. 73-4 of the
- California Regional Water Quality
Control Board, Lahontan Region

Order No. WQ 74-13
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BY THE BOARD:
_ On bctober 18, 1973 the Atchlson, Topeka and Santa Fe
‘ Railway Company \Rallway) and the City of Barstow, California
(Barstow), jointly refe}red tovas "petitionersﬁ,.réquested the F
State Water Resources_CQntrol Board (State Board) to revieﬁ | @
Cléanup and Abatemenf Order No._?}—ﬁ of the Califprnia Regioﬁal
Water Quality'Control-Boérd, Lahontaanegion (Regibnal'Board); Order |
‘No. 73-L was adopted September 21, 1973, and provided iﬁ paftvthat:
| 1. Petitiqners must.refrain from further discharge
of inadequately treéted wastewater to the'Mbjave River Bed.
2. Pétitioners must cleanup and/or abate the effects of
the wastes in the groundwateré of the Mojave River.that are
' associated wifh thé discharge at various locations by the Railway
and Barstow. | |
| 3. Actions necessary for compliance with this order must
be commenced no later than November 1, 1973, and the actual cleanup
ahd/or abatement operation must commence at a later date to be

determined by the Regional Board.
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L. "Reports must be‘submitted to the Regional Board on
or before_thé firét:of eéch month'which'describélthe progress of
the cleahup_and/or‘abafement efforts to ﬁhat date.. . ,§ 
5. On or before April.1l, 1974, a complete'report must
be submiﬁted to the Regional Board dutliniﬁg the methodstréposed:_
to cleanup and/or ébate the effects of the degraded groundWater
in the Barstbw.éfea, inCluding a timé schedule of significant-
events necesséry to accomplish that cleanup‘énd/or.abatement.
| AdditiQnélly,petitioners reqUasted'the.State Bdard to
_'sﬁay thé effect of the subject order pending diéposition of the
petitions. The State Board in Order No. WQ 73-29 stayed the effect
of said order.ahd_consolidateq the petitions for review. |
The State Board has considered the petitions and reviewed
the record of the Regional Board_regarding adoption of Cleanup and
Abatément Order No. 73-4, and for the reasons stated below finds that
the Regional Board's action in adopting ﬁhe subject order should be |

modified in accordance with the terms of this order.

" BACKGROUND

" The alluvial équifer aldng the Mbjave River near Barstow
has been utilized for the dispdsal of municipal and/or industrial
wastes since béfore 1910. - The Railway constructed a drainage
© system at its facilities near Barstow in 1910, and from that time
until 1968 utilized various methods of treatment and disposal for
the wastes generatéd'at thét site. .

- In 1953, the Railway began to discharge all domestic

waste to the newly constructed treatment plant of Barstow and in
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19(8 completely termlnated 1ts 1ndustr1al wastewater dlscharge by :
“ connectlng to a treatment plant operated by Barstow

Lt

The orlglnal sewage treatment fac1llty serv1ng the
'Barstow.mnn1c1pal area was constructed in 1938 by the Barstow
Sanltary Dlstrlct N The treatment con51sted of an Imhof tank followed
by a trlckllng fllter and chlorlnatlon fa01l1t1es, as well as sludge
drylng beds. The effluent was then dlscharged to the bed of the
MOJave Rlver In 1953 Barstow constructed a new 1.0 mgd secondary
treatment plant utlllz1ng a prlmary clarlfer and a trlckllng filter
followed by dlspOSal to oxndatlon—percolatlon ponds Any effluent
from the ox1datlon~pelcolatlon ponds was elther dlscharged directly
to the river bed or used to irrigate alfalfa flelds located adjacent
to the plant. |

| A third sewage treatment plant was constructed in December

11968 by Barstow. Treatment at this plant, located approx1mately

g miles downstream from the two prev1ous plants, cons)sted,.untll
recently, of prlmary sedlmentatlon followed by a mechanically
aerated oxidation pond Effluent from this pond was then dlscharged
vlnto a series of unllned oxidation ponds from Wthh percolatlon also
occurred. In March, 1973 the Clty s new secondary treatment fac1llty
wa.s placed into operatlon at the same locatlon. This new fac1llty

kas a de81gn capacity of 4.5 mgd and the treatment prooeSS-lncludes

primary sedlmentatlon followed by activated sludge chambers and

secondary olarlflcatlon
The hearing record indicates that during recent years

the chemical quality of'groundwater along the Mojsave River downstream
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'from Barstow has deterLorated 81gn1floantly. A serles of 1nvest1gata

ey

by the California Department of Publlc Works (1952),. the Cajlfornla
Department of Publlc Health and Callfornla Department of Water
Resources (1960), and the Callfornla Department of Pub]rc Health
(196€ and 1970) 1nd10ated that groundwater degradatlon had resulted

' from local munlclpal and 1ndustr1al waste dlsposa] The areas

4 B .,.!i\;U

affected were dellneated on the bas1s of taste, odor wnd the
i

presence of detergents. A comparlson of the degraded areas in

each of ‘the above reports indlcateu that degradod groundwator is
advanolngakwnléradlent and cculd pose a threat.to th domestlc
supply well field at the Unlted State Marlne borpc (UuML) guppLy
Center at Nebo, California. o

In addition to the Poregoing investi gatlons, a retent
' study was conducted by the Unlted States Department cf the Interjor,

Geologlcal Survey (U.S.G.S. ), in oooperatlon w1th the Un:ted States

Marine Corps and the Regional Board. The obJeotlve of the study was

to identify and describe the areas of degraded groundwater and the
‘ potential effect of tne degraded groundwater on the quality of
water pumped from the USMC Supply Center well fieid. The study,
entltled "Lffects of Waste Percolatlon on Ground Watey in
Alluvium Near Barstow, Callfornla (1973)", indicates that several
plumes of degraded groundwater caused by mun1c¢pa¢ and industrial
‘dlsnharge are moving down gradient towards the bupply Lenter well
field. These plumes have been mapped hoth areally ond wvertically.
in conjunction with this study, a digival water quality

‘model was developed which aided the evaluation of the hydrologic
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ueffects.of.sevefal possible management practices to'alleviate water:”
“-quallty problems near  the Supply: Center. The model and other..
data’ 1nd1cate that a. steady: deterloratlon 1n water. quallty will occur
 L;n‘the Supply”Center well field junless’ remedlal.measoyesﬁare\taken.
USGSfooncludedwthat-a-line:ofﬂpumping wells betweenothe wastee
\tfeatﬁent facilities and the .Supply Center well field could retard the
degradatioﬂ in the well field if proper. barrier design-and pumping
. rates are maintained. This conclusion . is supported by Brown l
and Caldwell Engingers;“codéﬁltéﬁéékﬁoﬂﬁhe Mojave Water Agency, Who
cohourrently:oondﬁcﬁed'a study dirécted towardfﬁoséible solutions
"to this particular problem of éroaﬁdWatef'degfadétgon of the
Mo jave River. _ |
| _'WESte'disoharge feQuifemeﬁﬁs were'fireﬁ'adopted for
Barstow by the Reglonal Board on May 18, 1951 Thééé reQuirements
spe01f1ed that the dlscharge should be of such a quallty that no
unreasonable 1mpa1rment of groundwater would occur. Resolution 66~18
modified these requirements,-reaffirmed that groundwater should be
protected, and edded constitutent requirements for pheﬂdlicZCOmpounds,
methylene blue acﬁive substances, énd’hexaQalent cﬂ}omium.
Resolution 70-16 added specificétiOnS for grease concentrations
to the above requifements; ‘The Regional Boafd aiso adopﬁed;Cease
" and Desist Order No. 71-3 regarding Barstow's failure to meet a time-
table as set out in the requirements and for threatened violation of
chemical oxygen demands, biological:oxygen demagge,_MBAS and phernols.

Waste discharge requirements for Railway were adopted

on May 18, 1951. The requirements provided that there be no
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unreasonabieﬂimpairment of;groundwater;aswa,reSult cflthemdiﬁcharge,
' andfplaced limitations onfhexavalent'chrOmium and‘phenolio compound
‘discharges. ~Thése: requlrements were 'revised in" Order Now: 53-8
Resolutlon 60 1 also médified: the. requlrements and<added emu131f1ed
oil and alkyl benzene Sulfonate llmltatlons b The Reglonal Board

adopted Cease and Desist: Order No. 70-9: for. the Rallway St acoldental

© spill -of ‘petroleum products..c s Coeen g nff*ibu%:ﬂﬂ-
. S ! ’ ’ ..’ '.\/ij-r :N"“ . . - ; con gvz’x.f e ' ‘.,‘. PR
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| ,?heﬁepec;fic content;ons of.the‘petit;oners and-cnrﬁ
findings,relatiye_theyetha?e.as £ollows}T  o ! |

gggggggigg 4 T LT
The 1mp081t10n of the economlc burden of performlng‘the

T

ordered cleanup and/or abatement upon petltloners 1s an appllcatlon

of penaltles for prlor lawful conduct As such it is an "eA post

facto" law prohlblted by che Unlted States and Callfornla Oonotltu~

tions.

Finding
. The constitutional prohibition against ex post facto
legislation is restrlcted to crlmlnal laws.z(Galvan V. B;essT

347 U.3. 522 7L S.Ct. 73 Galder.v. Bull 3 U.S. (3 Dall. ) 386.

Water Code Section 13304 is not a crlmlnal statute, nor can the
economic burden of performing the ordered cleanup be construed
‘as the application of "penalties" in a criminal sense. We find

that this contention is Without merit.
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»Contentlon .

N

AdOptlon of Order No. 73-4 pursuant to Water Code
Section'lBBOh as .applied to conduct occurring before,enactmept of
Section 13304, which did not become effective until January 1, 1970;
is an unauthorized retroactive application of this section. |
Retroactive application was not intended_by_phe_California Legislature
nor is it permissible under the guise of remedial legiglation pur-
suant to the police powers Qf.thg State. |
Finding

We agree with petitioners’ argument’that, abgent
specific language to the contrary, a statute.ié generally given. only
prospeétive application. As petitioners. noté, a reﬁroactive
statute. "reaches back to attach new legal rights to already
éémpléted'transactions". As Section 13304 does ndt contain_expresS
language providing for" retroactive effect . Order No. 73-4 can only
apply to the effects of a dlscharge occurrlng after January 1, 1970,
Finding #6 of Order No. 731 and:substantlal evidence in the hearing
record indicate- that plumes of the degraded groundwatér'in question
are active and are continuing to move down gradient through the
alluvial aquifef,'causihg more extensive and additiohal conditions of
pollutioﬁ.and nuisance and threats thereof. Although petitioners may
have actually discharged a major portion of the waste causing the con-
tinuing degradation prior to 1970, the consequences and the ambit éf
their discharge continue.to expand and affect areas free of said
water quality problems prior to 1970. The Regional Board has

jurisdiction to order cleanup or abatement of these post-1970 effects.

"



Such an order is not_retroactive in effect inasmuch as-the discharge 5
continues to occur and expand. Petitioners do not have a_vested.
right to continue this discha¥ge in the alluvial aquifer. [Water
Code Section 13263(g)l. ' S s

We find that ‘the dlschargers ‘must refraln from further
dlscharge of 1nadequately treated wastewafer to the M031Ve Hlver
Bed. ~We find further that the dlschargers‘mustipreVent thefdegraded
groundwater from expandlnp and: affectlng nNew areas whleh were not
affected as of January 1 1970, This means tbaf the plumes..of
degraded groundwater must be tonfined to- their location as of
" that date.” The Regional Board order should be modified in ihis
respect. B | |

It should be noted that the plalntLLP in Polich v. Atehleonz

Topeka and Santa Fe Rgmgwax gg, et al,, San Bernardino County )
Superior Court,. No. 138157, alleged that over a period of many years

defendants polluted his. wells by discharging 1nadequately-treated
wastewater to the Mo jave River which percolated to the alluvial

- materials of theefiver bed.. The Court in a Memorandum of Intended
Decieion_dated October 11, 1973, found. defendants liable.tq.plaintiff
in the amount of $43,660 and ordered judgment accordingly. Con-
sequently, it appears that property owners may have adequate. |
remedies at law for any actual damege which occurred prior to the

date of Order No. 73-4.
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Findings

Contention

Petitioners were not accorded substantive due process

protection of a fair hearing and decis1on premised on- substantial

i
ev1dence as guaranteed by the U S. and California ConStitution

Petitioners contend that they were denied due process in

l

that pregudicial ev1dence was admitted into the record which

B

:erroneously 1nd1cated that Railway was v1olat1ng requirements after

r.u e

1968 when they actually commenced diSpOSing of 1ndustrial waste

el Cotn YR gk

through Barstow's treatment ia01lities 1n 1968

Although lt is true that Railway commented diScharging

its industrial waste through Barstow s treatment faCilities in 1968,

;o

the waste discharge requirements for the Railway, prescribed in

~ Order No. 60~ l,were expressly not res01nded as there were concerns

regarding operation of Railway fa01lit1es other than discharges of
industrial waste to Barstow's treatment fa01lit1es. These concerns

were justified when, on February 11, 1970 a cease and desist order,

| Resolution 70—~ 9, was adopted by the Regional Board against Railway

for violations of requirements 1n Order No. 60 l, These v1olations
involved accidental spillage of petroleum products by the Railway
The hearing record contains ev1dence regarding this and other
accidental spillage. Thus, it can be reasonably found that Railway
violated waste discharge requirements after 1968r

Petitioners contend that they Were denied due.process in

that the Regional Board erroneously considered evidence presented



by the staff of ac01dental splllage occurrences of whlch the‘:: S

- i b f. B bt

effects were completely rectjfled and of whlch there was no demonstrated
I R AN ™ g T.‘f':fl“’_?r'ﬁk?

causal relatlonshlp to the alleged degradatlon°

There is substantlal ev1dence in the record to show that
constltuents of the degraded plumes could only have resulted from

[NE . .

Rallway E fa0111t1es s1nce there was no other source for those

) ,V\—

constltuents. It was not an abuse of dlscretlon for the Reglonal

Wl
oo b

_Board to 1nfer the causal connectlon between the dlschaxges of

o7
o

Rallway and the compos1tlon of conotltuents in the degraded plumes

1

based on the hearlnv record and the flndlngs of Cease and De81st

¢

Order No. 70-9.
| Petltloners contend they were denled due process in that

vthe Reglonal Board erroneously admltted into ev1dence and considered
a hlghly pregudlclal letter from the Daggett Communltv Serv1ces )
Dlstrlct dated qeptember 19, l973, even though the writer was not
| present at the hearing. c

Thls letter from the Daggett Communlty Serv1ces District
'referred to the groundwater degradatlon problem in questlon and
'expressed the D1str1ct s.concern regardlng the poss:ble effect
on the D1str1ct s future water supply. The letter contained llttle
factual materlal and urged the Reglonal Board to take prompt
remedial action.

The Regional Board'was instructed'br itsslegal'counsel
that the contents of the letter could be considered in the discretion

of the Regional Board to have less weight due to the absence of the

~10-
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writer.and the consequent'inaBility'to-crOsseekamine\him on' the -
' conterits. Pounsei fof*petitiener:wastpermitted‘te.eohment"
”regardlng the contents of the' létter and to p01nt out any inaccuracies
or 1mpropr1et1es. Petitionels took advantage of this opportunlty
" to comment regarding the contents Of the subgeeb letter.” Inview of
othefwetidenee which fully supports the Regional Béard's findings, .
" admission ofithis letter under all théiéifcdmstaneee'Wasﬁnet‘anﬁabuse
of’aiSCretion“of“préjﬁdicial‘%e‘the‘petitienefef'" Y o
- Petitioners contend that they were défiied die process
“in that the Regional Board considered the ‘contradictory and érroneous
‘testimofy of Mr. Sam G."Kalichman of thé State Department of Health
--?which indicated ‘that nondepradable detergents in ‘the kind and
constituenciee‘found“in the purported ﬁegfadéd'pluﬁes and wells
in the.vicinity-of'Barstew we}e Heémful’td-health. New evidenoe
) enists from the Stete“Deﬁaftment;of Health that alters this
testimony. o | o |
As requested by petitioners”in“their letter‘dated'

November 12, l973, the State Board has‘eonsidefednthe evidence in
the form of a'lettef"frém‘the Stdte Depertment of;Heélthhdatedl
October 1, 1973, and 81gned by Mr. Sam G. Kallchman that purportedly
alters the above tes tlmony. Whlle the letter apparently alters J
Mr. Kalichmén's letters of‘July 25, 1973, and September 18, 1973,,
and his oral testimony at the hearing on September 20 and 21, 1973,
to the extent that the presenoe'ef detergents in the form of

Methylen blue active substances (MBAS) in domestic water supplies

11~
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has been reclassified in proposed revisions to the Federal Drinking

-

Water Standards’from inclusion as a health risk to inclueion,in the

category of aesthetlcs, this changed testimony :doeg not alter the finding

Y_of a "pollutlon" as argued by petltlonels.’ A pollutlon as, deflned-by |
Water Code Section 13050(1), means an alteration of .the quallty of the F

waters of the State by waste to a degree Wthh unreaeonably affects such

_water_for beneflclel.neesfd The gronndwater of the MogaveeryerJBed hdo
been elaesifiedjae en%pebleﬁfor_tneﬁgeneﬁ%gre} needogﬂdggesr}gkwater.supply
Water Quality ControllPlan (Interim),lsouth Lahontan\Basin,fJune 1971, A
domestlc water supply may become unusable as, mach on the ground of un-— |
acceptable odors and tastes as on. the ground of health risks.. The fact

| that there meytbe no ;mmedlate r;ek-pe,health,doesxnop negepe the findin%

| that the discharge Qf_waete‘py pep%tiqners hes.in~fact,altered.the quality
of waters of the Stete‘qo<alqegree‘whicn,nnreasonablyfafﬂecte.the bene- )
ficial use of the water as a domestic supply.

In addition to‘nhe testimony of Mr. Kalichman, there is other
substantial and adequate evidence in the record to show that domestic

'uupply wells have been abqndoned or rendered unusable because of tastes
and odors. (See State of California, Department of Public Health and
Department‘of Water Resonrces, Ground Water Quality Studies in'Mojave
River Valley in the Vicinity of Berstow?,June 1960; State of California,
Department of Public Health; Barstow Ground Water Sﬁndy,lJnne 1970).

Tnere is also subStanﬁial evidence in the record to. show that the presence

| of the specifie.constituents of detergents and phenols,as well as

presence of odors, taste and foaming, in wells located dmwn gradient of

the discharges of petltloners‘exceeded the accepted llmltS of use of this

water for domestic or municipal purposes. (See State of California,

Department of Public Health and Department of Water Resources, Ground

w12



Water Quality Studies in Mbjave.River Valléy.in the Vicinity of Barstow,
June 1960; Stéte of Caiifornia, Department of Publié'Health; Barstow
Ground Water Study, May-August '1966; State . of California, Department of
Public‘Health, Barstow GfOund,WétérnStgdy,,June-l@70;;UniLedetates
Déparﬁ@enﬁ“df"fhe Interiéf;-Geoldgica128urvey; Effects of Waste-

Percolation on Ground ‘Water:in Alluvium near.Barstow, California,

June 1973). In the ‘case of Polich VT}Atchison,kTopequfénnganta Fe
Railway Co. . g;'glg,-citedereviously;,the Courtjfound:that thé
various pollutants clearIywdamagedupléintifffshwéterjsupp&y.;

.In light-quﬁhis evidgnce; iﬁ canngtgbe,saidwtﬁat;mhe~
Regional Board abused its.discretion or acted_wiﬁhoﬁtyaésubstan%ial-
‘basis, thus, denying}petitiqnerS'dua.process;of_law;w;L,, wdln

- Petitionérs-conbendmthat they were,denied;dueprOCESSxv
in'that the staff report findings which:attribute MBAS.in the
degraded waters to the -effluent discéharged by petitioner Railway
are prejudicial, inaccurate and-misleéding, because the staff report
does not'state thaﬁ'Railway converted from nondégradable" to"
degradable detergents in the years 1964 and 1965. Railway cdntends.
that this conversion was made as soon as practical after the
- deleterious effecté-of synthetic detergents were discovered. .

The gist.of petitiéners' cqntentiOn~is that they should
not be held.responsible for the presence of detergents in the
degraded groundwater becauéé.they purportedly converted to a
degradable type of detergent as~scon as the adverse effects of
nondegradable detergents were discovered. Violations of waste

discharge requirements may exist without any element of wrongful

conduct on the part of the person responsible. (For an analogy in

-13-
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thelaw of nuisance see Kafka v. Bozio; 191 Cal. 746, 218 Pac. 753 ).

PRSI R

The State has the authority.Jto provide: for the. abatement of .« .

0% W | oy

nuisances whether they exist - by the fault-of the persons affected

or not. (People v.. 1ffgrg, 54 :Cal.App.,- 182 201 Pac. h69)

ey ey IR
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Petitioners contena,that*theyjWereYden;e@mgpgﬁgygceggﬁln

that pfejudiciakwandﬁirrele#antwevﬁdéncew@fﬁthé\degﬁade@ condirtion -
of less than ten. private wells Was 1ntroduced at the hearlng.

- Petitioners contand that 1t was' theoe wells only that were. alleged to-

elther be pclluted-and/orTlmmedlatély thfeatenedrby the purported de-
graded water, and no current evidénce regarding the present conditidn
and use.bf.these weils or;the availability of alternative sources of
water was considered by the Regional Board..
»vPetitionérs are mistaken. The Reglonal Boerd received.
evidence contained in written testimony and in oral tes tlmony :
.regardlng the threatened degradation,ofadditional wells, particularly
those located.in the well field of the USMG Supply Center at Nebo,
California. The Supply Center well field serves the domestic water
supply requirements of the military and civilian population at the Supply
Center. Although consideration of alternative sources of water may
be an acceptable alternative to actual cleanup and/or abatement of the
groundwater degradation, the issue is of little relevance to the
-appropriateness of adoption of the cleanup order. Also the Regional
Board has no authority to order the use of alternative sources.
Petitioners contend that they were denied due process

an

in that the findings of the Regional Board do not represent

~1l—
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independent decision formed from the nonpartisan presentation of

‘evidence but rather are predicated upon reliance and acceptance

.0 Of the-findings of the staff report. & - .- o & . ylooos

Based upon therecord before the: Board ~1t cannot be sald

.that the Reglonal Board abdicated- 1ts respon31b111ty 0. make An

1ndependent de0151on ‘with . regard‘to the adoption of Order No. 73—l
in llght of the exten81ve questlonlng by the individual: Reglonal

Board. members of W1tnesses for: both staff and;petltloners, and

apartlcularly»ln,llghtraf the extensive discussion whichioccurred

during«the-publicndeliberations-after the publiec h@afing:waslclosed

andx%herohanges-made by-thevBoard,ﬁo:the Qriginal‘pTOpOséd order

‘whichxwascprepared'byrthéﬁstéff.

Contention
Petitioners contend that the findings of the Regional
Board upon which*Cleanup:and-Abatement Order No. 73-4 is based‘are
not supported by substantial evidence with respect to: (1) the

existence of or threatened condition of pollution; (R): the

- existence of or threatened nuisance; (3) the public character of

the nuisance and the "community" affected; and (4)”thedcausal;
reiationship between the alleged pollution and nuisance condition
and the conduct and[ﬁractices of petitioners.
Findj

| Section 13304 authorizes—issuance of a -cleanup-and
abatement order whenever waste has been discharged in violation
of requirements without regard to whether the discharge has

caused pollution or a nuisance. However, petitioners' claim has
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been substahtially,refuted in the”discussion regarding‘prévious
chtentioné of petitioners. -There'isfsubsfantiai evidence-in the
record of the hearing on September 20 and 21;:1973,'@6%éupport the
findings of the Régionéi Board concerning theuexistence of a
"pollution", the existence of .a "nuisance"3wthe."dommuniﬁchharacter"
of the nuisance, aﬁd'ﬁheﬁconduct;and practices df}petitianers;
‘.Céntention: ”

Pétitiopers COntend,that_ﬁhe-Regi@nalgBoard,failed to
consider economic factors-necessarily.resultingifrqm thie issuance
of a_cleahup and abatement order prior to adoptidn\of*saidu .
cleanup: order, and that failure to considervéconomic.factors_con_
travenes express requirements of Sections 13000 and/or 13241 of the
California Water Code.
Finding |

Section 13241 of the Water Code relates to the establishment
of water quality control plans, a matter which was not before the
Regional Board. - We must presume that economic factors were
considered in the adoption of the water quality control plan.for the
Lahontan-Region., Similarly, Section 13000 is directed: to the
exercise of policy-making authority of the State and Regional Boards

as it relates to the development of statewide programs for the

control of water quality and the exercise of full power and jurisdiction

to protect waters from degradation. It should be noted that the
consideration of economic factors is not specifically required prior
to adoption of any enforcement action by a Regional Board pursuant

to Chapter 5, Division 7, of the Water Code. Despite the fact

16
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~ that the.WaterWCodefdoes}notvEequi%egééhsiaefation‘dfgeconomic
factdrs'in*thisfmatteryﬁafneyieWgoﬂ;ﬁheahearingﬁfééord”shoWSJ?hat'
:manyveconomicfconsidérabion54wéna Qeﬂdré;phquog?dggnd;phaggit
1Wés~clearlthat the cost'to péﬁitioners in Qomplyingiwithgthg,proposed
o ordér Wduld be'subétantiai. We find_no merit to this cggggﬁyéon; 2

Contention . T L REPhat

erPétitioners’conténdﬁth&tﬁthe gction;tak@nwbymﬁhgxﬂégional
‘Board iswan-ﬁnéanstitﬁfionai;gnd}unauﬁhgrized use}ofqthngt%te's
' police'pbwer“bygarbftﬁaryqqnd@QaprﬂciOus ﬁaking;Cf,property without
' éompensgting;pepitiphérSa.u,. S L. ' S

: : The“prqtectionwofpthe:naturél resources,ofwthe State;
inclﬁding the'brbtéctioncof~watef»Quality, is in the general welfare
~-and coﬁstitutes'a reasonable exercise of the police'powéf;
Ereeman V..Conpra'ngta~Couhtz Watgr”District,-18fC§l.APP.3d L0l ,
95 Cal.Rptr. 852;‘GinIChgwuv‘nSanta~Barbaré, 217,031.'673,

22 P.24 5; Tulare_irrigation District v. Lindsay, Strathmore

Irrigatioﬁ District, 3 Cdl.2d 489, 45.P.2d.972). The constitutional
guaranty of compensétion for the taking of property does not apply
to the State's eiercise of its police power. (17 Cal.Jur.2d Eminent
Domain,.Sgction‘E)..In-this-case, Qe believe the action of the
‘Regional Board cleariy falls within the reasonable exerbisé of the
State's police power. I T : - -
Contention |

Petitiohers contend that the action takén by the Regional

"Board is barred from enforcement by the Statute of Limitations which

17~
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prohlblts ‘actions for trespass- or nuisance and the taklng by a public

entity 1nst1tuted after ‘the passage. of three and five years

respectively since discovery of:the.factsaconstltutlng;thetlnfringem

ment of rights. @& SRR ; - ot ”a:{‘;f:L;  mf"

Finding RN IR EE R SEL o ';li ISP *;:r,i‘ '_u. b },_j‘{u:.‘\x.‘ SRRV
The Statute of iiﬁitatioﬁs set”forth-infC@éggggﬁ;pay

Civil PrOCedure'3381énd @6ﬁeﬁnﬁenﬁﬁGodewactionfQOﬁﬁareIOnly

| applicable 'to an aétiéﬁifofﬂdamageé*baSé&Joﬁztheathe@iyiofW£réspaés

or a priVateVnuiSaﬂoé, Py haSAHOfappllcathH “tefan action for an

injunction to abate'a public nulsance.;(Gloverdale V. Smlth 128

Cal. 230, 60 Pac. 851) Relteratlng the prov151ons of bdllfornla
Civil Code Sectlon 349G that no-person ‘can. perfect a prescrlptlve
“right to malntaln.a publlc-nulsance,.once.the-factual”determlnatlon
is made that a. nuisance is publicrfather~than pnivaté5,the State is
' eﬁtitied by law to an effective injuncpion.@»Euyther,zsaid.limitations
do nof.épplyrtolcleanup or abatementhorderSLpursuant,to,Watef-Code

| Section: 13304 o .

Although not mentioned in. the Petltlon for Rev1ew,_g

- petltloners argue in thelr points ‘ard authorities that. the defense
of "laches", the fallure to assert aremedy for a lengthy period of
time resulting in prejudicevto-petitioners, prevents the Reglonal
Board from taking this action. In light of the 1970 :enactment of
Section 13304 and our finding regarding retroaut1v1ty, this- claim

is without merit as well.

18-
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'fContention

Although not mentioned in the Petition for Review,

1

petltlonere contend in their p01nts and authorities that the

contrlbutory conduct of the state regulatory agen01es 1ncludlng

: the D1v181on of Water Quallty of the State Board and the federal

fundlng agenc1es 1n rev1ew1ng “and approv1ng the waste treatment

“fa0111t1es and procedures 1mplemented by the Clty of Barstow

renders enforcement of Cleanup and Abatement Order No. " /B—A

unconstltutlonal

:Flndlng g '. :

WhateverkeffeCt theaalleged”defense of contributory
negllgence has upon ‘an action for damages, such defense is not
avallable in an action for cleanup or abatement Ve flnd this .
contentlon has no merlt. |

Contention

Petitloners contend that the definitions and/or applicability
of nuisance,'pollution, negligence;.intentidnal conduct, strict
liability, threatened condibion of pollution,qnuisance and
community in the public nuisance context as expressly or'impliedly
included in Water Code Section lBBOh,:aS'eXplalned by‘legal'counsel
to the Reglonal Board were preJud1c1al, arbltrary, erroneous and

w1thout support of legal authorlty

.Flndlng

The propriety of the definitions of intentional or

- negligent conduct are irrelevant as the Regional Board expressly

deleted such a finding. The definitions of pollution and nuisance

A
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were those provided by Water Code Sections 13050(1) and 13050(m).

W o

. Contention 5 ) A o
| _ Pet:tloners contend that Cleanup and Abafement Ofder

No; 73~h is fatally defectlve and unenforceable 1n that (1)

© vague, amblguouu, overbroad and not susceptlble of redsonable

compliance by petltloners, (2) 1t makes no dellneatlon of the

relatlve culpablllty and concomltant llablllty for the degradatagn

of the groundwatero of the. MOJave River among the manv waste )

- dischargers thereto, (3) it falls to 1ndlcate the relatlonshlp

between. the degra .ded condltlon of the groundWaters and petltloner"

liability for,pur;flcatlon;“anq_(4) it fails to devolveyreaeqnable and

tolerable degrétien parameters to which the,ordered cléannp end
abatement must conform. |

Finding _ L
| The Regional Board is expressly precluded bj'Waﬁer Code
Section 13360 from_epecifyingétheldes;gn,‘locatibn, type of
eonstruction on,panticulaf manner‘in which‘complianee‘may be had
with a Regional Board orden.' The method oficomplienee is left to
petitioners to depefmine and to thet end, a compliance date of
April 1, 1974, was included in Order No. 73~k at.whieh time

4'petitioners shall submit a complete repert to the Regional Board

\Eutlining the methods proposed to cleanup énd/or abate the effects

_of the degraded groundwater in the Barstow area which are associated

—20-
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with the dlscharges of Rallway and Barstow. Sinoe the beneficial

 use that has been destroyed or severely 1mpalred or is threatened
“with destructlon or severe 1mpa1rment 1s that of domestlc watel

'supply, the reasonable conclu51on regardlng what results are

expected of petltloners is that the groundwater shall be maintained

in such oondltlon whlch~enables its use for domestic water supply.

IT IS HEREBY ORDERED ‘that:

1. Paragraphs 2 3, and 5 of Cleanup and Abatement

Order-No.

73—4 are modlfned as follows.
"2, Flean«up and/or abate the effects of the

wasteslln the groundwaters of the Mogave River

-.that are assoclated with the discharge at

various locatlons by Atchison, Topeka and Santa

Fe Ra;lWanyompany and the City of Barstow so as

“to prerentltheifurther movement of the degraded

plumes to areas not affected as of January 1,

1970

"3. Actions necessary for compliance with this

_Ordergshall'COmmence no later than Avgust 30, 1974,

- and the actual cleanup and/or abatement operation '

shall commence at a later date to be determined by

the Regional;Board.

"5. On or before February 1, 1975, a complete report.
shall be submltted to the Regional Board outlining the

methods proposed to clean-up and/or abate the effects

21—



_ of the degraded groundwater in the Barstow area

‘abatement."'d

in effect

.1nclud1ng a tlme schedule of 51gn1flcant event

necessary to accompllsh that clean up and/or -

BN

2. -The stay order of -Order No. WQ 73-29 is continped

for a period of;30-dayg1£rom d&téwqf;§ﬁ2$ order.

C 3 In‘ali-other respects the;petition is-denied.

_ Dated:

e Lol LN BRI (AT A oy Lot L
f - ¥ now b -

/s/ W.. W. Adams

W._W“Kdams, bhalrman

}

_ABSENT

Ronald B. Roble,.VlCP Chairman

ABSENT _

Roy E. Dodson, Member

g

/s/ Mrs. Carl H. Auer

" Mrs. Carl H. (Jdean) Auer, Member

/s/ W. Don Manghan

W. Don Maughan, . Member
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