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SUBJECT

IN THE MATTER OF THE REVIEW ON ITS OWN MOTION OF WASTE DISCHARGE REQUIREMENTS IN ORDER NO. 6-00-101 FOR MOLYCORP, INC.’S, MOUNTAIN PASS MINE AND MILL SITE, NORTH TAILINGS POND (P-16), ISSUED BY THE CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, LAHONTAN REGION; 

SWRCB/OCC FILE A-1347.

LOCATION

San Bernardino County.

DISCUSSION

People Against Radioactive Dumping (PARD) filed a petition seeking review of Waste Discharge Requirements Order No. 6-00-101 addressing mining waste discharged into a surface impoundment at the Molycorp, Inc., Mountain Pass Mine facility.  PARD asserted that the Lahontan Regional Water Quality Control Board (Regional Water Board) mischaracterized the proposed waste as nonhazardous and requested reevaluation of the site classification and characterization of the P-16 Interim Project.  Because the State Water Resources Control Board (State Board) was unable to complete its review within the time allowed, the State Board has decided to review Order No. 6-00-101 on its own motion pursuant to Water Code section 13320(a).  This order remands the WDRs to the Regional Water Board for appropriate modifications.  On remand the Regional Water Board is directed to reconsider whether the P-16 Interim Project should be considered a “new” waste management unit, and to reevaluate whether the wastes are properly classified as nonhazardous and whether the Project is in compliance with the Toxic Pits Cleanup Act.

POLICY ISSUE

Should the State Water Board adopt the proposed order remanding, in part, Waste Discharge Requirements Order No. 6-00-101?

FISCAL IMPACT

None.

RWQCB IMPACT

The Regional Water Board must revise the WDRs in compliance with the order.
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BY THE BOARD:

I.  INTRODUCTION


On November 16, 2000, the Lahontan Regional Water Quality Control Board (Regional Board) issued Waste Discharge Requirements Order No. 6-00-101 (WDRs) for the Mountain Pass Mine and Mill Site, North Tailings Pond (P-16), which is owned and operated by Molycorp, Inc. (Discharger).  On December 15, 2000, the State Water Resources Control Board (State Board) received a petition for review from People Against Radioactive Dumping (PARD) asking the State Board to review the WDRs.  Because the State Board was unable to complete its review within the time allowed,
 the State Board has decided, through this order, to review Order 6-00-101 on its own motion pursuant to Water Code section 13320(a).
  This order remands the WDRs to the Regional Water Board for appropriate modifications.

II.  BACKGROUND



The WDRs establish requirements for mining waste discharged into one surface impoundment at the Molycorp, Inc., Mountain Pass Mine facility.
  The Discharger is a wholly owned subsidiary of Union Oil Company of California.  It operates an open pit mine on 2,223 acres near Interstate 15 in the community of Mountain Pass.  The mine extracts and processes ore containing lanthanide (rare earth) elements, primarily the mineral Bastnaesite.  The processing procedure sends the ore through an ore crushing plant, ball mill, flotation plant, and acid leach plant.  The challenged Regional Board order regulates several facilities whose primary purposes are to collect, transport, store, treat, and dispose of waste generated by the processing procedure.  Specifically, the WDRs regulate discharges of “mill slurry waste” to a tailings pond (P-16).  Mill slurry waste is comprised of the flotation and acid leach plant waste streams. 



Discharge to P-16 began in 1967.  Over the years, the pond’s embankment has been raised to increase capacity.  Today, the embankment height is 190 feet with 20 acres of embankment area and 60 acres of tailing solids surface.  P-16 now has a total capacity of 9,600,000 tons of tailings solids on a dry-weight basis.  There remains unused space sufficient to store an additional 590,000 tons of tailings.



P-16 is unlined, consequently over the years wastewater has leaked into the ground causing large groundwater pollution plumes.  In 1991, the Regional Board adopted Board Order 6-91-836, which prescribed Revised Waste Discharge Requirements compelling the Discharger to address the leakage from P-16.  As a result, the Discharger constructed two interception systems.  In 1998, after determining that the Discharger was still causing pollution, the Regional Board’s Executive Officer issued Cleanup and Abatement Order (CAO) No. 6‑98‑19.  This order required the Discharger to stop the leakage from P-16, complete a site investigation, and implement an acceptable groundwater correction program.  On April 1, 2000, the Discharger shut down the processing facilities to stop the discharge of waste to P-16 and abate the leakage.



The WDRs at issue respond to an “Interim Plan” proposed by the Discharger.  This plan describes a strategy for resuming the mining of ore, processing of ore, and disposal of an additional 492,000 tons of tailings to P-16.  The Discharger will process ore during two 150‑day periods, with the second period ending by November 1, 2002.  As part of this plan, the north portion (approximately 30 acres) of the existing P-16 will be lined with a single, 40‑mil polyvinyl chloride geomembrane placed on top of a minimum of one-foot of tailings.  The remaining south area of P-16 will remain unlined.  Before discharging, the Discharger will create a small compacted embankment to form a boundary between the lined and unlined areas.  The lined area will contain a cyclone pad and slime pond.  The cyclone pad will separate the waste stream into coarse and fine tailings.  The fine tailings will be directly discharged into the slime pond and the coarse tailings will drop onto the cyclone pad.  The wastewater contained in the coarse tailings will eventually flow downhill into the slime pond.  In the slime pond, the Discharger will construct a system of plastic drainpipes on top of the liner to dewater the tailings, and will install a pool barge pump. The wastewater will then be piped to a recovered-wastewater storage tank, then to disposal and reuse sites.  According to the WDRs, an average of 560 gallons of wastewater per minute will flow from the processing operation into P-16 during operations.  



The WDRs do authorize the Discharger to apply wastewater to the tailings in the lined and unlined sections of P-16 for dust control.  They also authorize misting into the air by mechanical evaporators located in the lined and unlined sections of P-16.  The wastewater may also be reused in the processing route as well as discharged to other treatment facilities regulated under separate State Board orders.



The WDRs state that the waste is currently being regulated as non-hazardous and that all constituents, with the exception of lead, are listed as below hazardous waste criteria.

III.  ISSUE AND FINDING


Issue:  PARD asserted that the Regional Board mischaracterized the waste to be disposed of in P-16 under the Interim Plan and improperly failed to require compliance with the Health and Safety Code, division 20, chapter 6.5 (§ 25100 et seq.), as well as other applicable laws and regulations.  The Petitioner requested that the State Water Board remand the Order to the Regional Board with instructions to re-evaluate the characterization in order to comply with the Health and Safety Code and any other applicable regulations.  The Board reviews this issue on its own motion.  


Finding:  As described below, the Regional Board may have erred in classifying the newly-lined portion of the pond as an “existing unit,” which subjects it to less stringent requirements than if it were properly classified as a “new unit.”   California Code of Regulations, title 27, section 20080, subdivision (d), requires the Regional Board to determine whether a waste management unit (which includes surface impoundments, waste piles, and tailings ponds) is an existing unit or a new unit.  Existing units are units that were operating, or received all necessary permits, before November 27, 1984.  New units consist of all other units, including expansions and reconstructions of existing units initiated after 1984.
  According to the WDRs, the Regional Board classified the P-16 Interim Project as an existing unit.  However, the Interim Plan filed by the Discharger, describes an extensive project including substantial improvements and changes to P-16.  Thus, the existing unit classification must be re-evaluated by the Regional Board.  


The WDRs state that the Regional Board has regulated existing P-16 waste as Group B Mining Waste
 in the past, due to the fact that it qualified for a variance for beneficiation of ore under California Code of Regulations, title 22, section 66261.4, and also because in 1986, the Department of Toxic Substances Control (DTSC) determined the tailings to be non-hazardous pursuant to the then applicable regulation, California Administrative Code, title 22, section 66305, subdivision (e).
  It appears that, in making the assumption that the P-16 Interim Project constituted an existing unit and deciding that the waste stream has not changed, the Regional Board determined that the waste discharged during the Interim Project should continue to be regulated as Group B Mining Waste.  


If re-evaluation of the project results in a determination that the P-16 Interim Project is in fact a new unit, the Discharger would be required to comply with all applicable provisions in the regulations, including new classification and characterization analyses of the waste.  Moreover, even if P-16 were to be classified as an existing unit, for the reasons described below, it is necessary to re-evaluate the classification of the wastes to ensure compliance with Health and Safety Code section 25208 et seq., the Toxic Pits Cleanup Act (TPCA).


The WDRs state that the proposed wastes are regulated as non-hazardous, even though lead is measured above hazardous waste criteria. There are two bases presented to support this regulatory approach.  First, the WDRs state that Health and Safety Code section 25143.1 exempts from hazardous waste regulation mining waste generated by beneficiation of ore.  The WDRs do not address TPCA, however, section 25143.1 specifically notes that the exemption does not apply to TPCA.  TPCA broadly prohibits the discharge of liquid hazardous wastes, and hazardous wastes containing free liquids, to surface impoundments.  Thus, the discharge proposed by these WDRs may be exempt from regulation as hazardous waste by DTSC, but it may still be subject the prohibition in TPCA.  


The second basis provided in the WDRs for not regulating the wastes as hazardous is that, in 1986, DHS determined that the wastes being discharged in P-16 at that time were non-hazardous pursuant to the exemption created in former California Administrative Code, title 22, section 66305, subdivision (e).  While the Discharger contends that the 1986 exemption is still valid, there are several reasons why the exemption should be reviewed.  First, as stated above, it appears that the Regional Board should have classified the newly-lined portion of P-16 as a new waste management unit.  This would require a new application for an exception under current California Code of Regulations, title 22, section 66260.200, subdivision (f).  In addition, the 1986 classification is unclear as to what specific materials were considered.  A review of the waste characterization in the WDRs indicates that the constituents vary over time, and the original P-16 is known to be leaking and causing a condition of pollution. Therefore, whether the Regional Board determines that the waste is to a new unit or not, the P-16 Interim Project should be evaluated under the current DTSC regulation, and considering the wastes currently discharged.  Order No. 6-00-101, therefore, is remanded to the Regional Board to reconsider and include appropriate findings and requirements concerning the site classification and waste management requirements for the P-16 Interim Project.

/ / /

/ / /

/ / /

IV.  ORDER


IT IS HEREBY ORDERED that, for the reasons discussed above, Waste Discharge Requirements Order No. 6-00-101 for Molycorp, Inc. is remanded to the Regional Water Board for further consideration of the site classification and characterization of the proposed waste in the P-16 Interim Project.  

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and correct copy of an order duly and regularly adopted at a meeting of the State Water Resources Control Board held on May 16, 2002.

AYE:


NO:


ABSENT:


ABSTAIN:




D  R  A  F  T





Maureen Marché




Clerk to the Board

�  California Code of Regulations, title 23, section 2052, subd. (d).


�  The record in this matter consists of the Regional Board administrative record and additional evidence submitted to the State Board in connection with the PARD petition.


�  California Code of Regulations, title 27, section 22480 defines mining waste as waste from the mining and processing of ores and mineral commodities.  


�  California Code of Regulations, title 27, section 20164 explains that “reconstruction” means a modification to an existing waste management unit whose costs amount to 50 percent or more of the initial cost of the unit.  


�  California Code of Regulations, title 27, section 22480 prescribes the regulatory classification scheme and waste management requirements to be utilized by Regional Boards in preparing WDRs for mining operations.  Mining wastes must be classified as Group A, Group B, or Group C based on an assessment of the potential risk of water quality degradation posed by each waste and according to the following criteria:





(1)	Group A – mining wastes of Group A are wastes that must be managed as hazardous waste pursuant to Chapter 11 of Division 4.5, of Title 22 of this code, provided the RWQCB finds that such mining wastes pose a significant threat to water quality;


(2)	Group B – mining waste of Group B are either:


(A)	mining wastes that consist of or contain hazardous wastes, that qualify for a variance under Chapter 11 of Division 4.5, of Title 22 of this code, provided that the RWQB finds that such mining wastes pose a low risk to water quality; or


		(B)	mining wastes that consist of or contain nonhazardous soluble pollutants of concentrations which exceed water quality objectives for, or could cause, degradation of waters of the state. 


�  Today the applicable regulation has been recodified as California Code of Regulations, title 22, section 66260.200, subdivision (f).


�  TPCA was enacted in 1984 to address the serious problem of hazardous waste contamination migrating from surface impoundments to ground and surface waters.  It contains specific requirements for surface impoundments holding liquid hazardous wastes or hazardous wastes containing free liquids.  
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