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SUBJECT
CONSIDERATION OF A RESOLUTION APPROVING WITH PARTIAL DISAPPROVAL OF AN AMENDMENT TO THE WATER QUALITY CONTROL PLAN FOR THE SAN FRANCISCO BAY REGION ADOPTING SITE-SPECIFIC WATER QUALITY OBJECTIVES FOR COPPER AND NICKEL IN THE LOWER SOUTH SAN FRANCISCO BAY AND IMPLEMENTATION PROVISIONS 

DISCUSSION

Background

The San Francisco Bay Regional Water Quality Control Board (Regional Board) adopted the revised Water Quality Control Plan (Basin Plan) for the San Francisco Bay Region on June 21, 1995.  The adopted Basin Plan was approved by the State Water Resources Control Board (SWRCB) on July 20, 1995 and by the Office of Administrative Law (OAL) on November 13, 1995.  The revised Basin Plan did not include water quality objectives for toxic pollutants for the lower south San Francisco Bay (i.e., south of the Dumbarton Bridge).  

On March 2, 2000, SWRCB adopted the Policy for Implementation of Toxics Standards for Inland Surface Water, Enclosed Bays, and Estuaries of California (Policy) and modified its effective date on April 26, 2000.  The Policy was approved by OAL on 

April 28, 2000.  The Policy established implementation provisions for priority pollutant criteria promulgated by the U.S. Environmental Protection Agency (USEPA) under the National Toxics Rule and the California Toxics Rule.  On May 18, 2000, USEPA promulgated the California Toxics Rule, which included setting water quality criteria for copper and nickel in the lower south San Francisco Bay.  According to the staff report supporting the Regional Board action, USEPA-promulgated criteria for copper are not consistently met in this section of the lower South Bay, and the nickel criteria may have been exceeded. 

On May 22, 2002, the Regional Board adopted Resolution R2-2002-0061 (Attachment 1) amending the Basin Plan to establish site-specific water quality objectives for copper and nickel in the lower South Bay.  The amendment also establishes implementation provisions contained in existing National Pollutant Discharge Elimination System (NPDES) permits issued to dischargers in the affected area.

The Regional Board finds that the site-specific water quality objectives for copper and nickel in the lower South Bay were derived through USEPA-approved methods and are fully protective of the most sensitive aquatic life beneficial uses in that portion of the Bay.  

Executive Officer’s Corrections

Regional Board Resolution R2-2002-0061 authorizes the Regional Board Executive Officer to make minor, non-substantive corrections to the language of the amendment, if needed for clarity or consistency.  SWRCB staff review of the proposed amendment identified items in the amendment that require clarification.  The Regional Board Executive Officer has made the corrections outlined below (Attachment 2).  These corrections do not change the terms or intent of the Regional Board action.  The corrections are:

1. The amendment in Table 3-3A (page 1) incorrectly includes “Estuarine” under the heading Extent of applicability for the site-specific water quality objectives.  The Executive Officer has clarified this by deleting the erroneous reference to Estuarine. 

2. The amendment in Table 3-3A, footnote 3 (page 1) gives a definition of marine and estuarine waters that is not consistent with the existing Basin Plan language given on page 4-13 in subsection “Fresh Waters vs. Marine Waters.”  The Executive Officer has corrected the inconsistency by modifying the footnote to refer to the existing language.  The Executive Officer has also clarified the explanatory language of Table 3-3A footnote 1.
3. The amendment (page 2) contains duplicative sub-headings and does not clearly state where the amendment language is to be placed in the Basin Plan.  The Executive Officer corrected this by removing the duplicative sub-headings and clarifying the placement of the new amendment language in the Basin Plan. 

4. In the second sentence on page 6 of the amendment, as part of the description of existing water quality monitoring requirements, it is implied that the standard of measurement is set by the dischargers.  The Executive Officer rephrased this sentence to clearly state that the subject monitoring standard is an existing part of the Regional Board required water quality monitoring program. 

Recommended Partial  Disapproval
1. The Basin Plan sets water quality-based effluent limits for various metals and compounds in discharges to surface waters.  Currently, discharges to the South Bay south of the Dumbarton Bridge are specifically exempted from these effluent limitations.  The amendment’s “Project Element 4,” page 11, deletes this exemption language.  As adopted, the amendment language would cause all of the existing Basin Plan effluent limits to be applied to discharges to the South Bay south of the Dumbarton Bridge.  Based on discussions with Regional Board staff, this result was not intended.  Therefore, SWRCB staff recommends disapproving the “Project Element 4” portion of the amendment.  Regional Board staff concurs in this recommendation.

2. In the first two paragraphs on page 13 of the amendment, Project Element 5 provides a description of NPDES permit conditions for the three South Bay municipal dischargers (San Jose/Santa Clara, Palo Alto, and Sunnyvale).  These two paragraphs lack clarity because they duplicate, in part, and conflict, in part, with existing statements in the Basin Plan, Chapter 2, Beneficial Uses.  SWRCB staff recommends disapproving the first two paragraphs on page 13 for lack of clarity.  Disapproving the two paragraphs will not alter any regulatory provisions of the amendment or the intent of the amendment.  Regional Board staff concurs in this recommendation.

POLICY ISSUE

Should SWRCB:

1. Approve the amendment to the Basin Plan setting site-specific water quality objectives for copper and nickel in the lower south San Francisco Bay with implementation provisions adopted under Regional Board Resolution R2-2002-0061 as corrected by the Regional Board Executive Officer (Attachment 3), except for Project Element 4 on page 11 of the amendment and the first two paragraphs addressing beneficial uses on page 13 of the amendment (as indicated by double strike-through in Attachment 3) which are  disapproved?

2.  Authorize the Executive Director to submit the amendment adopted under the Regional Board Resolution R2-2002-0061 as corrected by the Regional Board Executive Officer and as approved by SWRCB to OAL and USEPA for approval? 

FISCAL IMPACT

Regional Board and SWRCB staff work associated with or resulting from this action can be accomplished within budgeted resources.

RWQCB IMPACT
Yes, San Francisco Bay Regional Board.

STAFF RECOMMENDATION
That SWRCB:

1. Approves the amendment to the Basin Plan setting site-specific water quality objectives for copper and nickel in the lower south San Francisco Bay with implementation provisions adopted under Regional Board Resolution R2-2002-0061 as corrected by the Regional Board Executive Officer (Attachment 3), except for Project Element 4 on page 11 of the amendment and the first two paragraphs addressing beneficial uses on page 13 of the amendment (as indicated by double strike-through in Attachment 3) which are  disapproved.

2.  Authorizes the Executive Director to submit the amendment adopted under the Regional Board Resolution R2-2002-0061 as corrected by the Regional Board Executive Officer and as approved by SWRCB to OAL and USEPA for approval. 

STATE WATER RESOURCES CONTROL BOARD

RESOLUTION NO. 2002-

APPROVING WITH PARTIAL DISAPPROVAL OF AN AMENDMENT TO THE WATER QUALITY CONTROL PLAN FOR THE SAN FRANCISCO BAY REGION ADOPTING SITE-SPECIFIC WATER QUALITY OBJECTIVES FOR COPPER AND NICKEL IN THE LOWER SOUTH SAN FRANCISCO BAY AND IMPLEMENTATION PROVISIONS

WHEREAS:

1. The San Francisco Bay Regional Water Quality Control Board (Regional Board) adopted a revised Water Quality Control Plan (Basin Plan) for the San Francisco Bay Region on June 21, 1995 which was approved by the State Water Resources Control Board (SWRCB) on July 20, 1995, by the Office of Administrative Law (OAL) on November 13, 1995, and the water quality standards and standards implementation provisions were approved by the U.S Environmental Protection Agency (USEPA) on May 29, 2000.

2. On May 22, 2002, the Regional Board adopted Resolution R2-2002-0061 (Attachment 1) amending the Basin Plan to establish site-specific water quality objectives for copper and nickel in the lower south San Francisco Bay and to establish implementation provisions contained in existing National Pollutant Discharge Elimination System (NPDES) permits issued to dischargers in the affected area.  

3. SWRCB finds that provisions of the amendment as adopted warranted minor clarification.  Specific clarifications needed include:  deletion of language that expanded the amendment beyond the Regional Board’s original intent, clarification of a footnote and amendment language, and correction of typographic errors.

4. Regional Board Resolution R2-2002-0061 delegated to the Regional Board Executive Officer authority to make minor, non-substantive corrections to the adopted amendment if needed for clarity or consistency.  The Regional Board Executive Officer has made the necessary corrections to the amendment.

5. SWRCB finds that the section “Project Element 4” and two paragraphs on page 13 in “Project Element 5” lack clarity and would have unintended consequences if approved.

6. Regional Board staff prepared documents and followed procedures satisfying environmental documentation requirements in accordance with the California Environmental Quality Act, scientific peer review, and other State laws and regulations.  

7. This Basin Plan amendment does not become effective until approved by SWRCB and until the regulatory provisions are approved by OAL, and the site-specific water quality objectives are approved by USEPA.

THEREFORE BE IT RESOLVED THAT:

SWRCB:

1. Approves the amendment to the Basin Plan setting site-specific water quality objectives for copper and nickel in the lower south San Francisco Bay with implementation provisions adopted under Regional Board Resolution R2-2002-0061 as corrected by the Regional Board Executive Officer (Attachment 3), except for Project Element 4 on page 11 of the amendment and the first two paragraphs addressing beneficial uses on page 13 of the amendment (as indicated by double strike-through in Attachment 3) which are  disapproved.

2. Authorizes the Executive Director to submit the amendment adopted under the Regional Board Resolution R2-2002-0061 as corrected by the Regional Board Executive Officer and as approved by SWRCB to OAL and USEPA for approval. 

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and correct copy of a resolution duly and regularly adopted at a meeting of the State Water Resources Control Board held on October 17, 2002.





_____________________________________





Maureen Marché





Clerk to the Board  
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