CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

ORDER NO. R5-2016-XXXX
NPDES NO. CAXXXXXXXX

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM PERMIT
AND WASTE DISCHARGE REQUIREMENTS
GENERAL PERMIT
FOR
DISCHARGES FROM MUNICIPAL SEPARATE STORM SEWER SYSTEMS

Table of Contents

L. FINDIN G S ...ttt et et ———tta e e e atataattaatr—ta—aaanannnnnnnn 1
[I. DISCHARGE PROHIBITIONS .....cottiiiititiiiiiiitiitiiitieeiseseiessseessassbssesssssessesessssasssnsesaneesnnsannnes 13
I, EFFLUENT LIMITATIONS . ..o otiiiiiiititieietietteeeeeeeeeeeeeeesssssaesssessesssssessssssssssssssssnsssnsssnnnsnnnnnnnns 15
IV. RECEIVING WATER LIMITATIONS ....cotiiiiiiiiittiiiieeieeeeieeeeesssseeeesesesesaessssssssssnssnsnssnnssnnnnsnnes 15
R o @ AV 1T 1] N 1 T N 16

A. Standard Permit Provisions and General ProviSionS............ocooiiiiiiiiiiiiieeiieiiien e 16
B. Application REQUINEMENTS.......cooiiiiiiiie e 16
C. Alternative Compliance Pathway ............ccooiiiiiiiiiiii e 18
D. Performance-Based and Prescriptive-Based Approaches ..........cccccoeeeeeeeiiiiiiiiieneeeeeee, 21
E. Implementation of the Water Quality Focused Framework in Storm Water Management
e (0] [T T PP 22
L ASSESSIMEBNT .. ettt ettt et e e et e et et e e e e e e e ab e e eaa s 22
A o 1] 111 14= L1 To] o S 24
3. DEVEIOPIMENL ...ttt 24
O 12T o1 (=T 4 1=T 0 ¢= L1 0] o P SUPPPPPRRPPIR 28
5. EffeCtiVeNeSS ASSESSIMENT.......ciiiiiiiiiiiiiiiiiiiii ettt eeeaeeeesnennennes 28
6. Adaptive Management and ModifiCation.............cc.oeiiiiit i 30
F. Required DelVErabIes. .. ... ... e e e e e e 31

20 April 2016-Tentative Order Version 1.0 1



GENERAL WASTE DISCHARGE REQUIREMENTS
MUNICIPAL SEPARATE STORM SEWER SYSTEMS

Attachment A
Attachment B

Attachment C
Attachment D
Attachment E
Attachment F
Attachment G

Attachment H
Attachment |

Attachment J
Attachment K
Attachment L
Attachment M

ORDER NO. R5-2016-XXXX
NPDES NO. CAG000000

Water Quality Focused Framework for Order R5-2016-XXXX
Relationship between Order R5-2016-XXXX,

Storm Water Management Plan and Work Plan, and Reports
Acronyms, Abbreviations, and Definitions

Map of the Central Valley Region Covered by Order R5-2016-XXXX
Monitoring Tables for Attachment K

Fact Sheet

Specific Provisions for Total Maximum Daily Loads Applicable to
Order R5-2016-XXXX

Standard Permit Provisions and General Provisions
Determination of Erosion Potential

Performance-Based Approach Requirements
Prescriptive-Based Approach Requirements

Notice of Intent

Notice of Termination

20 April 2016-Tentative Order Version 1.0



GENERAL WASTE DISCHARGE REQUIREMENTS ORDER NO. R5-2016-XXXX
MUNICIPAL SEPARATE STORM SEWER SYSTEMS NPDES NO. CAG000000

FINDINGS

The California Regional Water Quality Control Board, Central Valley Region (hereafter,
Central Valley Water Board), finds that:

1. Water Quality Focused Permit Framework. Currently, each Phase | Municipal
Separate Storm Sewer Systems (MS4) Permittee within the Central Valley region is
covered under an individual permit issued by the Central Valley Water Board. In
addition, each Phase Il MS4 Permittee within the Central Valley region is currently
covered under the State Water Resources Control Board's (State Water Board)
statewide Phase Il MS4 General Order (National Pollution Discharge Elimination System
(NPDES) No. CAS000004, Waste Discharge Requirements for Storm Water Discharges
from Small MS4s, State Water Board Order WQ 2013-0001-DWQ). The Central Valley
Water Board has developed a single Region-wide MS4 Permit (Order) that promotes
greater watershed/drainage shed coordination, water quality measure protections, and
program implementation efficiencies.

This Order specifies a Performance-Based approach for the Permittee to implement a
Storm Water Management Program as described in its Storm Water Management Plan
(SWMP). If the Permittee does not succeed in implementation of the Performance-
Based approach (Part V.D), this Order requires implementation of a Prescriptive-Based
approach which serves as a “backstop”. Details for both approaches are described in
Attachments J and K, respectively.

2. Fact Sheet. The Fact Sheet for this Order contains background information, regulatory
and legal citations, references, and additional explanatory information and data in
support of the requirements of this Order. The Fact Sheet in Attachment F is hereby
incorporated into this Order by reference and constitutes part of the Findings of this
Order.

JURISDICTION

3. Storm Water and Non-Storm Water Discharges. Storm water discharges consist of
those discharges that originate from precipitation events. Federal regulations define
“storm water” as “storm water runoff, snow melt runoff, and surface runoff and drainage”
(Title 40 of the Code of Federal Regulations (CFR) section 122.26 (b)(13)). Non-storm
water discharges that do not originate from precipitation events, are not considered
storm water discharges, and therefore are not subject to the Maximum Extent
Practicable (MEP) standard of CWA section 402(p)(3)(B), which is explicitly for
“Municipal...Storm water Discharges (emphasis added)” from the MS4s. Pursuant to
CWA section 402(p)(3)(B)(ii), non-storm water discharges into the MS4s shall be
effectively prohibited. This prohibition applies unless the discharges are authorized
under a separate NPDES permit; the result of emergency firefighting activities; or
conditionally exempted under this Order.

4. MS4 Ownership or Operation. The Permittee owns or operates a MS4, through which
storm water and authorized non-storm water discharge into waters of the United States
within the Central Valley region. This Order regulates municipal discharges of storm and
non-storm water from the Permittee’s MS4. A MS4 is defined under (40 CFR
122.26(b)(8)) and in Attachment C (Acronyms, Abbreviations, and Definitions).
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5. Legal and Regulatory Authority. This Order is issued pursuant to CWA section 402
and implementing regulations (40 CFR § 122) adopted by the United States
Environmental Protection Agency (USEPA), and chapter 5.5, division 7 of the Water
Code (commencing with section 13370). This Order serves as a NPDES permit for
discharges from MS4s to surface waters. This Order also serves as Waste Discharge
Requirements (WDRs) pursuant to article 4, chapter 4, division 7 of the Water Code
(commencing with section 13260). The State Water Board and Regional Water Boards
administer the NPDES permit program within California pursuant to USEPA
authorization granted under 33 United States Code (USC) section 1342.

The Central Valley Water Board has the legal authority to issue MS4 permits pursuant to
CWA section 402(p)(3)(B) and 40 CFR 122.26(a)(1)(v). The CWA and implementing
regulations allow a permitting authority, in this case the Central Valley Water Board, to
establish system- or jurisdiction-wide permits (33 USC 1342(p)(3)(B)(i); (55 Federal
Register (FR) 47990, 48039-48042). The nature of this Order will ensure consistency of
regulation across the Central Valley region and may result in cost savings for the
Permittee and the Central Valley Water Board.

Federal, state, regional, or local entities within the Permittees’ boundaries, not currently
named in this Order, operate storm drain facilities and/or discharge storm water to the
storm drains covered by this Order. The Permittees may lack legal jurisdiction over these
entities under applicable state and federal authorities. Consequently, the Regional Water
Board recognizes that the Permittees should not be held responsible for such facilities
and/or discharges. However, Permittees should notify the Regional Water Board upon
recognition of discharges, which are a threat to storm water quality protection.

The State and Regional Water Boards may consider issuing separate NPDES storm
water permits to other federal, state, or regional entities operating and discharging within
the Permittees’ boundaries that may not be subject to direct regulation by the
Permittees. Federal agencies are not subject to municipal storm water requirements
although they may be permitted as industrial dischargers.

The Permittee need only comply with permit conditions relating to discharges from the
MS4s for which they are operators (40 CFR 122.26(a)(3)(vi)). This Order does not
require the Permittee to manage storm water outside of their jurisdictional boundaries or
authority, but rather to improve storm water management within the Permittee’s
Jurisdictional Runoff Area. This Order also encourages Permittees to coordinate with
each other at regional and/or watershed level scales for greater water quality
improvement and efficiency.

There may be runoff or return flows originating from portions of the Permittee’s
Jurisdictional Runoff Area that are mainly agricultural or rural and which are beyond the
Permittee's legal authority to control (hereinafter "agricultural discharges"). It is not the
intent of the storm water program to regulate agricultural discharges. Unless an
agricultural discharge constitutes a point source discharge to the Permittee’s MS4, this
Order requires only that the Permittee demonstrate to the Board that it has taken means
to seek voluntary cooperation or employ regulatory controls, if available, to control the
discharge of pollutants in agricultural discharges.

6. Clean Water Act National Pollutant Discharge Elimination System Permit

Conditions. Pursuant to CWA section 402(p)(3)(B), NPDES permits shall (a) include a
requirement to effectively prohibit non-storm water discharges into the MS4, and (b)
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“require controls to reduce the discharge of pollutants to the maximum extent practicable
[MEP], including management practices, control techniques and system, design and
engineering methods, and such other provisions as the Administrator or the State
determines appropriate for the control of such pollutants.”

This Order prescribes conditions to assure compliance with the CWA requirements for
owners and operators of MS4s to effectively prohibit non-storm water discharges into the
MS4s, and requires controls to reduce the discharge of pollutants in storm water from
MS4s to the MEP. To evaluate the effectiveness of controls, monitoring and reporting
requirements are described in Part V.E and are hereby incorporated into this Order and
constitute part of the Findings of this Order.

7. Monitoring and Reporting Requirements. CWA section 308(a) and 40 CFR sections
122.41(h), (j)-(1) and 122.48 require that NPDES permits shall specify monitoring and
reporting requirements. Federal regulations applicable to large and medium MS4s also
specify additional monitoring and reporting requirements in 40 CFR sections
122.26(d)(2)(iv)(D), 122.26(d)(1)(v)(B), 122.26(d)(2)(i)(F), 122.26(d)(2)(iii)(D),
122.26(d)(2)(iv)(B)(2), and 122.42(c). Additionally, 40 CFR sections 124.44(i) and
122.48(b) provide monitoring requirements applicable to Phase Il MS4s. Water Code
sections 13267 and 13383 authorizes the Central Valley Water Board to establish
monitoring, inspection, entry, reporting and recordkeeping requirements that implement
the federal and State laws and/or regulations. This Order establishes monitoring and
reporting requirements to implement these and other federal and State requirements.

8. Total Maximum Daily Loads. CWA section 303(d)(1)(A) requires that “[e]ach state
shall identify those waters within its boundaries for which the effluent limitations...are not
stringent enough to implement any water quality standard applicable to such waters.”
The CWA also requires states to establish a priority ranking of impaired water bodies
known as Water Quality Limited Segments and to establish Total Maximum Daily Loads
(TMDLs) for such waters. This priority list of impaired water bodies is called the CWA
section 303(d) List of Water Quality Limited Segments, commonly referred to as the
CWA section 303(d) List. The CWA requires the 303(d) List to be updated every two (2)
years.

TMDLs are numerical calculations of the maximum amount of a pollutant that a water
body can assimilate and still meet water quality standards. A TMDL is the sum of the
allowable loads of a single pollutant from all contributing point sources (waste load
allocations (WLAs)) and non-point sources (load allocations), background contribution,
plus a margin of safety. Discharges from MS4s are point source discharges. 40 CFR
section 122.44(d)(1)(vii)(B) requires that NPDES permits incorporate water quality based
effluent limitations (WQBELS) that are consistent with the assumptions and requirements
of any available WLA for the discharge. In the context of MS4 discharges, WQBELSs in
NPDES permits may be expressed in the form of either numeric limitations or, where
authorized by the applicable basin plan, best management practices (BMPs)."
Requirements of this Order implement the TMDLs adopted by the Central Valley Water
Board and approved by USEPA.

140 CFR 122.44(k)
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9.

10.

11.

12.

Enrollment Process. Permittees currently covered under the State Water Board Order
WQ 2013-0001-DWQ (NPDES No. CAS000004, Waste Discharge Requirements for
Storm Water Discharges from Small MS4s) or an individual Phase | MS4 Permit issued
by the Central Valley Water Board are not immediately covered by this Order. If seeking
coverage under this Order Permittees must apply to the Central Valley Water Board for
coverage. Part V.B of this Order describes the enroliment process.

Storm Water Management Plan. Pursuant to 40 CFR section 122.26(d)(2)(iv), the
Permittee is required to submit a SWMP for Central Valley Water Board approval. The
process, including a timeline for submittal, review, and approval, is outlined in Part V.F.2
herein. Once approved, the SWMP is incorporated into, and deemed an integral and
enforceable component of this Order and shall be implemented during the entire
duration of this Order. No revision(s) to the SWMP will be effective until approved by the
Central Valley Water Board, or its delegate.

DISCHARGE CHARACTERISTICS AND RUNOFF MANAGEMENT

Point Source Discharges of Pollutants. Discharges from the MS4s may contain
waste, as defined in the California Water Code and pollutants that may adversely affect
the quality of the waters of the United States. A MS4 discharge that contains such
waste or pollutants is a “discharge of a pollutant” into waters of the United States, as
defined in section 502(12) of the CWA. Discharges from the MS4s may contain
pollutants that may cause or contribute to exceedances of surface water quality
standards, as prescribed in the Water Quality Control Plan for the Sacramento and San
Joaquin River Basins and the Water Quality Control Plan for the Tulare Lake Basin
(Basin Plans). Storm water from and non-storm water discharges into the MS4s are
subject to the conditions and requirements established in the appropriate Basin Plan as
applied through a permit.

Pollutants in Runoff. Nationally, non-storm water from MS4s has been shown to
contribute significant levels of pollutants in urbanized areas and may contribute
significantly to exceedances of applicable receiving water quality standards.? Within the
Central Valley region, numerous receiving water bodies and water body segments have
been designated as impaired pursuant to CWA section 303(d).® These determinations
indicate that non-storm water discharges are one of the sources causing or contributing
to water quality impairment. The CWA section 303(d) lists primary pollutants of concern
that may be attributed to urban runoff include low dissolved oxygen, pathogens, salinity,
pesticides, copper, iron, lead, mercury, zinc, polychlorinated biphenyls (PCBs), and
toxicity levels.

% (1) Results of the Nationwide Urban Runoff Program, Volumes | and II, United States Environmental
Protection Agency, Washington, D.C., December 1983; (2) Preliminary Data Summary of Urban Storm
Water Best Management Practices, United States Environmental Protection Agency, Washington, D.C.,
EPA-821-R-09-012, August 1999; (3) State Water Resources Control Board’s 2010 (or most recently
approved) Clean Water Act section 303(d) List and section 305(b) report.; (4) Urban Stormwater
Management in the United States, Committee on Reducing Stormwater Discharge Contributions in Water
Pollution, Water Science and Technology Board, Division on Earth and Life Sciences, National Research
Council of The National Academies, 2008; and (5) Pathogens in Urban Stormwater Systems, Urban
Water Resources Research Council, August 2014.

% 2012 CWA section 303(d) list,

http://www.waterboards.ca.gov/water issues/programs/tmdl/integrated2012.shtml
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These impairments are consistent with water quality data collected by Central Valley
region Permittees to date and other study results®, which indicate the most common
pollutants in runoff discharged from the MS4s include total suspended solids, sediment,
pathogens (e.g., bacteria, viruses, protozoa), heavy metals (e.g., copper, lead, and zinc),
petroleum products and polynuclear aromatic hydrocarbons (PAHS), synthetic organics
(e.g., pesticides, herbicides, and PCBs), nutrients (e.g., nitrogen and phosphorus),
oxygen-demanding substances (e.g., decaying vegetation, green waste, animal waste),
detergents, and litter/trash. As operators of the MS4s, Permittees may not passively
receive and discharge pollutants from third parties that may cause or contribute to
exceedances of water quality standards. The implementation of the measures set forth
in this Order is intended to reduce the entry of pollutants into MS4s thereby reducing
their discharge into receiving waters to the MEP.

13. Human Health and Aquatic Life Impairment. Pollutants in runoff discharged from the
MS4s can threaten and adversely affect human health and aquatic organisms. Adverse
responses of organisms to chemicals or physical agents in runoff range from
physiological responses, such as impaired reproduction or growth anomalies, to
mortality. Increased volume, velocity, rate, and duration of storm water runoff can greatly
accelerate the erosion of downstream natural channels. When individually or
cumulatively significant, such increases alter stream channels and habitats and can
adversely affect aquatic and terrestrial organisms.

14. Pollutants Resulting from Land Development. New land development and
redevelopment fulfills the needs of a growing population. However, the resulting
changes in landscape and the human activities occurring thereon often create new
sources of non-storm water discharges and/or increased sources of pollutants in storm
water discharges. For example, increased human activity within newly developed and
redeveloped areas may result in higher levels of car emissions, car maintenance wastes,
municipal sewage, pesticides, household hazardous wastes, pet wastes, and litter/trash.
When new development and redevelopment convert natural vegetated pervious ground
cover to impervious surfaces, such as paved highways, streets, rooftops, and parking
lots, without mechanisms to offset impacts of added impervious surfaces, the natural
absorption and infiltration abilities of the land are decreased or lost. Therefore, runoff
leaving a developed area without mitigation in the form of low impact development (LID),
treatment controls, and/or hydromodification BMPs may contain greater pollutant loads
and have significantly greater runoff volume, velocity, and peak flow rate compared to
pre-project runoff from the same area.

15. Low Impact Development Standards. Low impact development refers to a storm
water management strategy designed to reduce storm water runoff by enhancing
infiltration and/or retaining runoff at its point of origin. New development and significant
redevelopment often increases the impervious surfaces within a watershed, increasing
peak flow rate and volume, and pollution levels in storm water runoff at a specific site.
With the implementation of site-specific LID measures, interference with natural
watershed functions resulting from urbanization can be minimized or eliminated, and
opportunities for groundwater recharge and improving surface water quality can be
maximized. LID encompasses a variety of site planning, source control and storm water

* Urban Runoff Discharges from Sacramento, California, 1984-1985, Report Number 87-1SPSS, Central
Valley Water Board, 1987
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treatment measures which eliminate or minimize runoff impacts to adjacent surface
waters and which can even reduce overall project costs and benefit communities
environmentally.® Low impact development strategies include, but are not limited to,
source control, the use of pervious pavements and green roofs, routing runoff to
landscape, biofiltration/bioretention cells or rain gardens, amending soils, and preserving
on-site native vegetation, storm water basins, and natural drainage flowpaths in project
design plans.

16. Hydromodification Standards. As used in this Order, “hydromodification” refers to
ecologically significant changes to a stream or river channel’s hydrology that stem from
altered runoff patterns associated with land use development.® Hydromodification
controls are especially important when LID measures fail to perform due to improper
design, installation or maintenance. When altered runoff patterns occur, storm water
runoff with increased volume, velocity, rate, duration, and overall energy (collectively
“flow”) reaches adjacent streams or rivers impacting channel hydrology. These changes
in flow have the potential to increase the discharge of pollutants into waters of the United
States in at least two ways. First, significantly increasing the flow of storm water runoff
has been associated with increased sedimentation of receiving waters, whether such
sediment originates from lands surrounding the receiving water or from the bed/bank of
the receiving water itself. Second, the sediment roiled by increased storm water flows
facilitates the transport, and ultimate deposition into the waters of the United States, of
other pollutants that absorb or adsorb to sediment. Such eroded sediment and/or
sediment-bound pollutants may have potential adverse impacts to water quality,
sensitive habitat, and/or aquatic or terrestrial organisms. Significant changes to the pre-
development hydrograph can also disrupt natural drainage patterns in ways that cause
significant increases in water temperatures in stream segments. These and similar
changes can set off further water quality impacts such as excessive nutrient loads and
corresponding drops in dissolved oxygen. These potential impacts form an illustrative,
but not exhaustive, list of the ways that hydromodification can cause or contribute to the
discharge of pollutants into waters of the United States.

17. Best Management Practice Implementation. Pollutants deposited and accumulated in
MS4 drainage structures will likely be discharged to waters of the United States unless
treated, or removed. These discharges may cause or contribute to exceedances of
water quality standards in receiving waters. For this reason, pollutants in storm water
discharges from the MS4s shall be reduced to the MEP by the application of a feasible
combination of pollution prevention, source control, and/or treatment control best
management practices (BMPs). Pollution prevention is the reduction or elimination of
pollutant generation at its source. Properly implemented, source control BMPs (both
structural and non-structural) minimize the contact between pollutants and runoff,
thereby reducing or eliminating pollutant discharges into the MS4. Treatment control
BMPs can be effective in removing pollutants that have been mobilized by storm water
or non-storm water flows.

> Reducing Stormwater Costs through Low Impact Development (LID) Strategies and Practices, United
States Environmental Protection Agency, Washington D.C., EPA 841-F-07-006, December 2007.

6 Hydromodification Assessment and Management in California, Southern California Coastal Water
Research Project, Technical Report 667, April 2012, and Hydromodification, A Fact Sheet from the
Southern California Coastal Water Research Project, March 2013.
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18. Advancing Measures to Mitigate and Adapt to Climate Change. Climate change is a
term that has been used to refer to observed regional changes in weather patterns that
may occur such as temperature, precipitation and storms. At the local scale, climate
change may directly impact groundwater and surface water supply, shifting drainage,
flooding and erosion patterns within urbanized areas. This shift, combined with
California’s growing population has increased reliance on pumping, conveying, treating,
and heating water, activities associated primarily with the majority of greenhouse gas
emissions due to electricity and natural gas consumption for the water sector.’

As an adaptive climate change strategy to reduce water sector emissions, in some
locations storm water runoff can be captured, infiltrated, and used to mitigate periodic
drought conditions, reduce flood hazards and erosion rates, and recharge depleted
groundwater aquifers and other water supply sources, all while reducing pollutant loads
and maintaining beneficial uses in receiving waters.®® Implementation of this storm
water use strategy has multiple benefits and may contribute to balancing local water
budgets, creating drought buffer reserves, restoring habitat and watershed health,
sustaining municipal storm water infrastructure, and protecting public health, safety, and

property.

19. Long Term Planning and Implementation. Federal regulations require MS4 permits to
expire five (5) years from adoption, after which the permit shall be administratively
extended if not renewed and reissued. The Central Valley Water Board recognizes that
the degradation of water quality and impacts to beneficial uses of the waters in the
Central Valley region for the most part has occurred over several decades. The Central
Valley Water Board further recognizes that, with respect to certain water quality
constituents, a decade or more may be necessary to realize demonstrable improvement
to the quality of waters in the Central Valley region. This Order includes a long term
planning, implementation, and adaptive management approach that may require more
than a single permit term to complete. This permit is intended to develop, achieve, and
implement a timely, comprehensive, cost-effective storm water pollution control program.
Permittees will have the flexibility to prioritize and address the priority water quality
constituents of concern in MS4 storm water to the MEP from the permitted areas subject
to this Order and maintain or attain compliance with water quality standards over time.

WATER QUALITY STANDARDS

20. Water Quality Control Plans. The Central Valley Water Board has adopted the Water
Quality Control Plan for the Sacramento and the San Joaquin River Basins, Fourth
Edition (Revised June 2015) and Water Quality Control Plan for the Tulare Lake Basin,
Second Edition (Revised January 2015) (Basin Plans). Each basin plan designates
beneficial uses, establishes water quality objectives, and contains implementation
programs and policies to achieve those objectives for all waters addressed through the
plan.

" First Update to the Climate Change Scoping Plan, Building on a Framework Pursuant to AB 32, The
California Global Warming Solution Act of 2006, California Air Resources Board, May 2014, p. 62.

® Storm Water Strategy Initiative Concept Paper, State Water Resources Control Board, 16 May 2014.

° Climate Change and Water Supply Security: Reconfiguring Groundwater Management to Reduce
Drought Vulnerability, A White Paper from the California Energy Commission’s California Climate Change
Center, prepared by the University of California, Santa Cruz, for the California Energy Commission,
CEC-500-2012-017, July 2012.
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21.

22.

23.

Each Basin Plan may identify the following existing and potential beneficial uses™® for
surface waters in the Central Valley region: Municipal and Domestic Supply (MUN),
Agricultural Supply (AGR), Industrial Service Supply (IND), Industrial Process Supply
(PRO), Ground Water Recharge (GWR), Freshwater Replenishment (FRSH), Navigation
(NAV), Hydropower Generation (POW), Contact Water Recreation (REC-1), Non-contact
Water Recreation (REC-2), Commercial and Sport Fishing (COMM), Aquaculture
(AQUA), Warm Freshwater Habitat (WARM), Cold Freshwater Habitat (COLD),
Estuarine Habitat (EST), Wildlife Habitat (WILD), Preservation of Biological Habitats of
Special Significance (BIOL), Rare, Threatened, or Endangered Species (RARE), and
Migration of Aquatic Organisms (MIGR), Spawning, Reproduction, and/or Early
Development (SPWN), and Shellfish Harvesting (SHELL).

The State Water Board has adopted the Water Quality Control Plan for the San
Francisco Bay/Sacramento-San Joaquin Delta Estuary (Revised December 2006) (Bay-
Delta Plan). The Bay-Delta Plan establishes water quality objectives for which
implementation can be fully accomplished only if the State Water Board assigns some
measure of responsibility to water right holders and water users to mitigate for the
effects on the designated beneficial uses of their diversions and use of water. Like all
water quality control plans, the Bay-Delta Plan consists of: (1) beneficial uses to be
protected; (2) water quality objectives for the reasonable protection of beneficial uses;
and (3) a program of implementation for achieving the water quality objectives.
Together, such beneficial uses, water quality objectives, programs of implementation,
and an anti-degradation policy, constitute water quality standards under the CWA. As a
planning document, the Bay-Delta Plan prioritizes water quality control planning activities
to include 1) Pelagic Organism Decline; 2) climate change; 3) Delta and Central Valley
Salinity; and 4) San Joaquin River flows.

National Toxics Rule and California Toxics Rule. USEPA adopted the National
Toxics Rule (NTR) on 22 December 1992, and later amended it on 4 May 1995 and

9 November 1999. About forty criteria in the NTR applied in California. On 18 May 2000,
USEPA adopted the California Toxics Rule (CTR). The CTR promulgated new toxics
criteria for California and, in addition, incorporated the previously adopted NTR criteria
that were applicable in the state. The CTR was amended on 13 February 2001. The
requirements of this Order are consistent with the NTR and CTR.

Domestic Water Quality. In compliance with Water Code section 106.3, it is the policy
of the State of California that every human being has the right to safe, clean, affordable,
and accessible water adequate for human consumption, cooking, and sanitary purposes.
This Order promotes that policy by requiring receiving waters to meet adopted water
quality standards that are designed to protect human health and ensure that water is
safe for domestic use.

Antidegradation Policy. This Order complies with the federal Antidegradation Policy
described in 40 CFR 131.12, and State Water Resources Control Board (State Water
Board) Resolution No. 68-16, Statement of Policy with Respect to Maintaining High
Quiality Waters in California. Federal regulations at 40 CFR 131.12 require that the State

1% The EST and SHELL surface water beneficial uses are only in the Water Quality Control Plan for the
Sacramento-San Joaquin River Basins. The beneficial uses for AQUA (surface water) are only in the
Water Quality Control Plan for the Tulare Lake Basin.
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24,

25.

26.

develop and adopt a statewide antidegradation policy consistent with the federal policy.
In 1968, before the CWA was adopted, the State Water Board established California’s
antidegradation policy in State Water Board Resolution No. 68-16. Nevertheless, State
Water Board Resolution No. 68-16 is consistent with the federal Antidegradation
requirements. State Water Board Resolution No. 68-16 requires that existing quality of
waters be maintained unless degradation is justified based on findings specified in that
resolution. Each Basin Plan implements, and incorporates by reference, both the State
and federal antidegradation policies.

Anti-Backsliding Requirements. Section 402(0)(2) of the CWA prohibits backsliding in
NPDES permits. Where the requirement applies, a permit’s effluent limitations must be
at least as stringent as those in the previous permit. This statutory prohibition against
backsliding applies in a narrow set of circumstances, none of which apply to the effluent
limitations in this Order.™* Although the State Water Board has acknowledged that it is
unclear whether the regulatory prohibition on backsliding in 40 CFR section 122.44(1)
applies more broadly to include non-numeric requirements such as BMPs and plans, this
Order would satisfy anti-backsliding even if the regulatory requirement did apply. All
effluent limitations in this Order are at least as stringent as the effluent limitations in the
Permittee’s previous permits. Implementation of this Order will result in water quality
protection equal or better than protection afforded by previous permits.

CONSIDERATIONS UNDER FEDERAL AND STATE LAW

Endangered Species Acts. This Order does not authorize any act that results in the
taking of a threatened or endangered species or any act that is now prohibited, or
becomes prohibited in the future, under either the California Endangered Species Act
(CESA, Fish and Game Code sections 2050 to 2097) or the federal Endangered Species
Act (FESA, 16 USC sections 1531 to 1544). The requirements of this Order are
designed to maintain water quality and prevent a condition of pollution, contamination or
nuisance in waters of the United States. The Permittee remains independently
responsible for meeting all applicable requirements under CESA and FESA.

Economic Considerations. When pollutant controls in an NPDES permit are more
stringent than federal law requires, Water Code section 13263 requires that the Water
Boards consider the factors described in Water Code section 13241 as they apply to
those specific restrictions. However, the California Supreme Court has ruled that even
though Water Code section 13263 requires the State and Regional Water Boards to
consider factors set forth in Water Code section 13241 when issuing a NPDES permit,
the Water Boards may not consider those factors to justify imposing pollutant restrictions
that are less stringent than the applicable federal regulations require. (City of Burbank v.
State Water Resources Control Bd. (2005) 35 Cal.4th 613, 618, 626-627.)

The Central Valley Water Board finds that the requirements in this permit are not more
stringent than the minimum federal requirements. The requirements of this Order all
implement the effective prohibition on the discharge of non-storm water into the MS4,
controls to reduce the discharge of pollutants in storm water to the MEP, or other
provisions that the Central Valley Water Board has determined appropriate to control
such pollutants. (See 33 USC section 1342(p)(3)(B)(iii).) All such requirements are

1 See State Water Board Order WQ 2015-075, at p. 19 (June 16, 2015).
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27.

28.

29.

30.

31.

mandated by federal law under section 402 of the CWA. Therefore, a Water Code
section 13241 analysis is not required.

Unfunded Mandates. No provision of this Order constitutes an unfunded local
government mandate subject to subvention under Article XIlIB, Section (6)(a) of the
California Constitution. Article XIIIB, Section (6)(a) provides that whenever “any state
agency mandates a new program or higher level of service on any local government, the
state shall provide a subvention of funds to reimburse that local government for the costs
of the program or increased level of service.” The requirements of this Order do not
constitute state mandates that are subject to a subvention of funds for the reasons
described in Attachment F (Fact Sheet).

California Environmental Quality Act. The issuance of waste discharge requirements
and NPDES permit coverage for the discharge of runoff from MS4s to waters of the
United States is exempt from the requirement for preparation of environmental
documents under the California Environmental Quality Act (CEQA) (Public Resources
Code (PRC), Division 13, Chapter 3, section 21000 et seq.) in accordance with Water
Code section 13389.

BMPs in Lieu of Numeric Effluent Limits. The Clean Water Act does not require the
Central Valley Water Board to establish numeric effluent limits for pollutants in storm
water discharges from MS4s (CWA section 402(p)(3)(B)(iii),** 40 CFR § 122.44(k)).
Accordingly, with the exception of certain WQBELSs based on applicable TMDLs, this
Order does not contain numeric effluent limits, and instead includes requirements to
reduce pollutants in storm water discharges to the MEP and other provisions to promote
attainment of water quality standards over time. This Order requires the implementation
of BMPs identified in the Permittee’s SWMP to control and abate the discharge of
pollutants in storm water discharges. Compliance with the requirements of this Order
and implementation of the Permittee’s SWMP and Work Plan in accordance with the
corresponding schedules constitutes compliance with the MEP standard.

STATE WATER BOARD DECISIONS AND GUIDANCE

Compliance with Receiving Water Limitations. The provisions of this Order regarding
receiving water limitations and the alternative compliance approach are consistent with
language established in State Water Board Order WQ 99-05, as well as State Water
Board Order WQ 2015-075. The receiving water limitations in this Order provide that
storm water discharges from MS4s shall not cause or contribute to exceedances of
water gquality standards. Inclusion of the alternative compliance approach is necessary
to ensure that Permittees effectively marshal their resources in order to make continual
progress toward attainment of applicable water quality standards.

Maximum Extent Practicable. This Order specifies requirements necessary for the
Permittees to reduce the discharge of pollutants in urban runoff to the MEP. MEP is a
technology-based standard established by Congress in CWA section 402(p)(3)(B)(iii)
that operators of MS4s shall meet. MEP is a dynamic performance standard that

12 CWA section 402(p)(3)(B)(iii) states, in part, “...controls to reduce pollutants to the maximum extent
practicable, including management practices, control techniques, and system, design and engineering
methods, and such other provisions as the Administrator or the State determines appropriate for the
control of such pollutants.”

20 April 2016-Tentative Order Version 1.0 10



GENERAL WASTE DISCHARGE REQUIREMENTS ORDER NO. R5-2016-XXXX
MUNICIPAL SEPARATE STORM SEWER SYSTEMS NPDES NO. CAG000000

evolves over time. As urban runoff management knowledge increases, meeting the MEP
standard requires the Permittee’s Storm Water Management Program to be continually
assessed and modified to incorporate improved programs, water quality control
measures, BMPs, and other program components to address the pollutants of concern.
Factors that shall be considered when defining MEP include, but are not limited to:
effectiveness, regulatory compliance, public acceptance, cost, and technical feasibility.
This continual assessment, revision, and improvement of the Storm Water Management
Program implementation are expected to ultimately achieve compliance with water
guality standards.

32. Statewide Trash Amendments. On 7 April 2015, the State Water Board adopted an
Amendment to the Water Quality Control Plan for Inland Surface Waters, Enclosed
Bays, and Estuaries that added “Final Part 1 Trash Provisions” (the “Trash
Amendments”). The Trash Amendments require the Central Valley Water Board to
implement these new provisions through NPDES permits issued pursuant to Federal
Clean Water Act section 402(p), including MS4 permits.

The Trash Amendments give the Central Valley Water Board two options for
implementation, either of which must commence within 18 months of the Trash
Amendments’ effective date, 2 December 2015:

a. Modify, re-issue, or adopt NPDES permits to add requirements to implement the
Trash Amendments. Within three months of the effective date of the permit,
Permittee must select from the Trash Amendments’ two methods of compliance and
notify the Central Valley Water Board of its selection.

b. Issue orders pursuant to Water Code section 13267 or 13383 requiring each NPDES
Permittee to submit, within three months from receipt of the orders, written notice to
the Central Valley Water Board selecting from the Trash Amendments’ two methods
of compliance.

For all MS4 Permittees regulated by this Order, the Central Valley Water Board intends
to implement the Trash Amendments pursuant to Option b, above. The effective date of
this Order therefore does not trigger a three-month deadline for Permittees to notify the
Central Valley Water Board of a compliance method under the Trash Amendments.

33. Stormwater Resource Planning, Senate Bill No. 985. The Stormwater Resource
Planning Act authorizes the Permittee to develop a Stormwater Resource Plan to list,
prioritize, and implement multi-benefit projects geared towards capturing storm water
and dry weather runoff. The Permittees are now required to have a Stormwater
Resource Plan in order to apply and receive funding for storm water projects. This
Order encourages the Permittees to develop Storm Water Management Programs that
promote the use of storm water as a resource.

ADMINISTRATIVE FINDINGS

34. As required by federal law, this General Order must be renewed within five
years. Although initial coverage under this Order requires the submission of a Notice of
Intent as described in Part V.B.1, the Central Valley Water Board does not intend to
require Permittees to repeat that process each time this General Order is
renewed. Rather, Permittees that are enrolled under this Order by the time it comes up
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for renewal will be identified as “Existing Permittees” and will automatically be enrolled in
the renewed General Order unless they request a termination of coverage.

35. Executive Officer Delegation of Authority. The Central Valley Water Board by prior
resolution has delegated all matters that may legally be delegated to its Executive
Officer to act on its behalf pursuant to Water Code section 13223. Therefore, the
Executive Officer is authorized to act on the Central Valley Water Board’s behalf on any
matter within this Order unless such delegation is unlawful under Water Code section
13223 or this Order explicitly states otherwise.

36. Standard Permit Provisions and General Provisions. Standard Provisions and
General Provisions, which apply to all NPDES permits in accordance with 40 CFR
122.41, and additional conditions applicable to specified categories of permits in
accordance with 40 CFR 122.42, are provided in Attachment H (Standard Permit
Provisions and General Provisions) to this Order. Permittees shall comply with all
standard permit provisions and general provisions with those additional conditions that
are applicable under 40 CFR 122.42 provided in Attachment H.

37.Public Notice. In accordance with California and federal laws and regulations, the
Central Valley Water Board notified the Permittee, interested agencies and persons of its
intent to prescribe waste discharge requirements and an NPDES permit for the control of
discharges into and from the MS4s to waters of the United States within the Central
Valley region. The Central Valley Water Board has provided an opportunity to submit
written comments and recommendations. Details regarding public notice are provided in
the Fact Sheet in Attachment F.

38. Public Hearing. The Central Valley Water Board held a public hearing on
XX June 2016 and heard and considered all comments pertaining to the terms and
conditions of this Order. Details of the public hearing are provided in the Fact Sheet in
Attachment F.

39. Effective Date. This Order serves as an NPDES permit pursuant to CWA section 402,
and becomes effective one hundred (100) calendar days after the date of its adoption,
provided that the Regional Administrator, USEPA, Region IX, does not object to this
Order. If the USEPA objects to its issuance, this Order shall not become effective until
such objection is withdrawn.

40. Review by the State Water Board. Any person aggrieved by this action of the Central
Valley Water Board may petition the State Water Board to review the action in
accordance with Water Code section 13320 and California Code of Regulations (CCR),
Title 23, sections 2050, et seq. The State Water Board must receive the petition by 5:00
p.m., thirty (30) days after the Central Valley Water Board action, except that if the
thirtieth day following the action falls on a Saturday, Sunday or State holiday, the petition
must be received by the State Water Board by 5:00 p.m. on the next business day.
Copies of the law and regulations applicable to filing petitions will be provided upon
request or may be found on the Internet at:
http://www.waterboards.ca.gov/public _notices/petitions/water _guality or will be provided
upon request.
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IT IS HEREBY ORDERED that the Permittee, its agents, successors and assigns, in order to
meet the provisions contained in division 7 of the Water Code (commencing with section 13000)
and regulations, plans, and policies adopted there under and the provisions of the Clean Water
Act and regulations and guidelines adopted there under, the Permittee shall comply with the
following requirements of this Order.

Il. DISCHARGE PROHIBITIONS
A. Storm Water Discharge Prohibitions®

1. Discharges from MS4s in a manner causing or contributing to a condition of pollution,
contamination, or nuisance (as defined in Section 13050 of the California Water
Code) are prohibited.

2. Dischalltlges from MS4s shall not violate any applicable prohibition in the Basin
Plans.

B. Non-Storm Water Discharge Prohibitions

1. Non-storm water discharges into MS4s shall be effectively prohibited, in accordance
with 40 CFR section 122.26(d)(2)(iv)(B), unless a) such discharges are authorized by
a separate NPDES permit®; b) subject to Part 11.B.3, the discharge is a non-storm
water discharge or flow addressed by Part 11.B.2; or c) the discharge is a non-storm
water discharge addressed by Part I1.B.4.

2. Pursuant to 40 CFR section 122.26(d)(2)(iv)(B)(1), the following categories of non-
storm water discharges or flows shall be effectively prohibited from entering a MS4 in
accordance with Part 11.B.3 only if such discharges are identified by the Permittee or
the Executive Officer as a source of pollutants®® to waters of the United States:

a. Water line flushing;
b. Landscape irrigation;

c. Diverted stream flows;

3 A Permittee may satisfy the prohibitions in this Part II.A by achieving full compliance with applicable
P4r0visi0ns of Part V.C.

Basin Plans include (1) Water Quality Control Plan for the Sacramento and San Joaquin River Basins,
Chapter IV, Implementation, page 1V 23.00 and (2)Water Quality Control Plan for the Tulare Lake Basin,
Chapter IV, Implementation Plan, page 1V-25.

'* Other NPDES permits include, but may not be limited to: Individual permits, Permit for uncontaminated
pumped ground water or foundation drains, footing drains, and crawl space pumps (NPDES Permit No.
CAG990002, State Water Board Order WQ 2014-0174-DWQ, Discharges from Utility Vaults and
Underground Structures to Surface Waters); Permit for discharge of groundwater or other water source to
MS4 conveyance system (NPDES Permit No. CAG995001, Central Valley Water Board Order No. R5-
2013-0074, Dewatering and Other Low Threat Discharges to Surface Waters or NPDES Permit No.
CAG995002, Central Valley Water Board Order No. R5-2013-0073, Limited Threat Discharges of
Treated/Untreated Groundwater for Cleanup Sites, Wastewater from Superchlorination Projects, and
Other Limited Threat Wastewaters to Surface Waters).

1% For purposes of this Part II.B “source of pollutants” means any discharge of pollutants in concentration
or mass beyond a de minimus amount that that would contribute to an exceedance or excursion of any
applicable water quality standard.
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d. Rising ground waters;

e. Uncontaminated ground water infiltration as defined by 40 CFR section
35.2005(20)) to separate storm sewers®’;

.

Uncontaminated pumped ground water;
Discharges from potable water sources'®,

=«

Foundation drains;

Air conditioning condensation;

Irrigation water;

[S—

k. Springs;

Water from crawl space pumps;
. Footing drains;
Lawn watering;
Individual residential car washing;
Flows from riparian habitats and wetlands;

Dechlorinated/debrominated swimming pool/spa discharges;*

- L2 T o 5 3

Street wash water; and

Essential Non-Emergency?®® and Emergency Firefighting Activities.?

»

" Uncontaminated ground water infiltration is water other than waste water that enters the MS4 (including
foundation drains) from the ground through such means as defective water pipes, pipe joints,
connections, or manholes. Infiltration does not include, and is distinguished from, inflow.

18 Discharges from drinking water supplier distribution systems, provided appropriate BMPs are
implemented based on the American Water Works Association (California-Nevada Section) Guidelines for
the Development of Your Best Management Practices (BMP) Manual for Drinking Water System
Releases (2005) or equivalent industry standard BMP manual.

19 Dechlorinated/debrominated swimming pool/spa discharges do not include swimming pool/spa filter
backwash or swimming pool/spa water containing bacteria, detergents, wastes, or algaecides, or any
other chemicals including salts from pools commonly referred to as “salt water pools” in excess of
aopplicable water quality objectives.

*’ This includes firefighting training activities, which simulate emergency responses, and routine
maintenance and testing activities necessary for the protection of life and property, including building fire
suppression system maintenance and testing (e.g., sprinkler line flushing) and fire hydrant testing and
maintenance. Structural and non-structural BMPs shall be implemented to reduce pollutants from
essential non-emergency firefighting activities based on the CALFIRE, Office of the State Fire Marshal’s
Water-Based Fire Protection Systems Discharge Best Management Practices Manual (September 2011,
prepared in cooperation with State Water Board) for water-based fire protection system discharges, and
based on a local BMP manual for fire training activities and post-emergency firefighting activities.

2 Emergency firefighting flows (e.g., discharges necessary for the protection of life or property such as
building fire suppression system maintenance discharges or sprinkler line flushing) do not require
immediate implementation of BMPs and are not classified as prohibited non-storm water. Discharges
from vehicle washing, building fire suppression system maintenance and testing (e.g., sprinkler line
flushing), fire hydrant maintenance and testing, and other routine maintenance activities are not
considered emergency firefighting activities.
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3. For each non-storm water discharge in Part I1.B.2 that the Permittee or the Executive
Officer identifies as a source of pollutants to waters of the United States, the
Permittee shall satisfy the requirements to “effectively prohibit” such non-storm water
by taking one of the following actions:

a. Prohibit the discharge from entering its MS4 indefinitely through implementation
of an lllegal Connection and lllicit Discharge Program (IC/ID) program that meets
all requirements in 40 CFR section 122.26(d)(2)(iv)(B), including adequate legal
authority, source identification and enforcement; or

b. Not prohibit the non-storm water discharge but require the responsible parties to
implement BMPs such that the discharges are no longer a source of pollutants to
waters of the United States; or

c. Coordinate with Central Valley Water Board staff to ensure that the source of
non-storm water discharge is identified and obtains appropriate permit coverage
— a separate NPDES permit for point sources, or coverage under the Irrigated
Lands Regulatory Program for agricultural discharges. The Permittee shall
effectively prohibit the discharge as described in Part I1.B.3.a, above, until such
permit coverage becomes effective.

4. Non-storm water discharges associated with emergency containment and/or cleanup
of a pollutant spill or release may lawfully enter a MS4 provided that a) the non-storm
water does not discharge from the MS4 to waters of the United States, b) the
discharge is temporarily but fully contained in the MS4 to allow for characterization
and disposal, c) the pollutants are subsequently removed from the MS4 system, and
d) use of the MS4 system is necessary to address a threat to human health, the
environment, and/or to avoid significant property damage.

Ill. EFFLUENT LIMITATIONS
A. Technology Based Effluent Limitations
Pollutants in storm water discharges from MS4s shall be reduced to the MEP.
B. Water Quality Based Effluent Limitations

1. The Permittee shall comply with applicable water quality based effluent limits
(WQBELSs) established for the wasteload allocations in TMDLSs listed in Attachment
G to this Order, pursuant to the applicable TMDL implementation plans and
compliance schedules.

2. Where the final compliance deadline for an applicable TMDL has passed, the
Permittee shall comply immediately with applicable WLAs and/or receiving water
limitations to implement for that TMDL. If the Permittee believes it requires additional
time to meet such WLAs and/or receiving water limitations, the Permittee may
request a time schedule order pursuant to California Water Code section 13300 for
the Central Valley Water Board'’s consideration.

3. Arequest for a time schedule order as described in Part I11.B.2 shall include
sufficient information to demonstrate to the satisfaction of the Central Valley Water
Board that the Permittee needs time to implement actions, such as designing and
constructing facilities or implementing new or significantly expanded programs and
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securing financing, if necessary, to meet the applicable WQBELs. Such information
may include the following:

a.

Data demonstrating the current quality of the MS4 discharge(s) in terms of
concentration and/or load of the target pollutant(s) to the receiving waters subject
to the TMDL;

A detailed description and chronology of structural controls and source control
efforts, since the effective date of the TMDL, to reduce the pollutant load in the
MS4 discharges to the receiving waters subject to the TMDL;

Justification of the need for additional time to achieve the water quality-based
effluent limitations and/or receiving water limitations;

A detailed time schedule of specific actions the Permittee will take in order to
achieve the water quality-based effluent limitations and/or receiving water
limitations;

A demonstration that the time schedule requested is as short as possible, taking
into account the technological, operation, and economic factors that affect the
design, development, and implementation of the control measures that are
necessary to comply with the effluent limitation(s); and

If the requested time schedule exceeds one year, the proposed schedule shall
include interim requirements and the date(s) for their achievement.

IV. RECEIVING WATER LIMITATIONS?

Discharges from MS4s shall not cause or contribute to exceedances of water quality
standards in any receiving waters (hereinafter “receiving water limitations”), including but not
limited to all applicable provisions contained in:

A.

The Central Valley Water Board's Basin Plans, including beneficial uses, surface water
guality objectives, compliance schedules and implementation plans;23

. State Water Board policies and plans for water quality control:®* and
. Priority pollutant criteria promulgated by the USEPA through the following:

1. National Toxics Rule (NTR),” and

22 A Permittee may comply with this Part IV by achieving full compliance with applicable provisions in Part

V.C.

“For specific beneficial uses water quality objectives, implementation plans and applicable water bodies,
see Water Quality Control Plan for the Sacramento and San Joaquin River Basins (Revised June 2015)
and the Water Quality Control Plan for the Tulare Lake Basin (Revised January 2015) (collectively
referred to as “Basin Plans” herein) at

http://www.waterboards.ca.gov/centralvalley/water issues/basin_plans/index.shtml

“Water Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delta Estuary
?°40 CFR § 131.36.
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2. California Toxics Rule (CTFQ).26

V. PROVISIONS
A. Standard Permit Provisions and General Provisions

The Permittee shall comply with all applicable Standard Permit Provisions and General
Provisions contained in Attachment H to this Order, in accordance with 40 CFR
sections 122.41 and 122.42.

B. Application Requirements

The Order becomes effective on XX XXXX 2016. To obtain coverage under this Order
on or after that date, each Permittee must submit a complete application for coverage as
set forth below.

1. Notice of Intent (NOI)

a. To obtain initial coverage under this Order, each Permittee shall submit to the
Central Valley Water Board a complete Notice of Intent (NOI) in accordance with
the procedures below. An NOI must be completed and signed in accordance
with the signatory requirements of the Standard Permit Provisions and General
Provisions (Attachment H). The NOI shall also contain a brief preliminary
explanation of how the Permittee intends to prioritize pollutants in its SWMP in
accordance with Part V.E. Failure to submit a complete NOI package may delay
approval to discharge under this Order.

i. A Permittee desiring coverage under this Order that, as of the Effective Date
of this Order, was authorized to discharge under another Central Valley
Water Board or State Water Board MS4 permit that has not yet expired shall
submit a NOI to the Executive Officer no later than thirty (30) days prior to the
expiration date of its current MS4 permit. A Permittee authorized to
discharge pursuant to an administratively extended MS4 permit shall submit a
NOI within thirty (30) days of the Effective Date of this Order. [40 CFR §
122.28(b)(2)(iii)].

ii. A Permittee desiring coverage under this Order that was not previously
authorized to discharge under another Central Valley Water Board or
State Water Board MS4 permit shall submit a NOI at least ninety (90)
days in advance of the anticipated discharge date to provide time for review
of the application package (40 CFR § 122.28(b)(2)(iii))). This time period may
be waived by the Executive Officer;

iii. An application fee is required only for Permittees described in Part V.B.1l.a.ii,
above. A Permittee applying for coverage under this Order which has

26Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries
of California,(65 Federal Register 31682-31719 (May 18, 2000), adding 40 CFR section 131.38. If a
water quality objectives and a CTR criterion are in effect for the same priority pollutant, the more stringent
of the two applies.
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already been enrolled under a previous Central Valley Water Board or State
Water Board MS4 permit will be billed during the regular annual billing cycle.

iv. Some Permittees are required under their existing Central Valley Water
Board or State Water Board MS4 permits to submit a Report of Waste
Discharge (ROWND) 180 days prior to the expiration of their permit. If, before
the expiration of the 180-day deadline, such Permittees instead submit a
letter to the Executive Officer committing to submit a NOI no later than thirty
(30) days prior to the expiration of their permit, the Central Valley Water
Board will not pursue enforcement for failure to timely file a ROWD unless the
Permittee fails to submit a NOI by such 30-day deadline.

b. Within ninety (90) days of receipt of a NOI, the Central Valley Water Board will
either issue a Notice of Applicability (NOA) or deny the NOI if incomplete. If a
NOA is issued the Permittee is authorized to discharge pursuant to this Order
starting on the date indicated on the NOA (40 CFR section 122.28(b)(2)(iii)).

c. Upon issuance of a NOA to a Permittee described in Part V.B.1.a.i (i.e., existing
MS4 Permittees), this Order rescinds the Permittee’s preexisting permit except
for enforcement of permit violations that occurred prior to the issuance of the
NOA. . Permittees listed in the preexisting permit who have not received a NOA
under this Order shall continue to be subject to regulation pursuant to the
preexisting permit. If all Permittees have been removed from the preexisting
permit then this Order rescinds the preexisting permit, except for enforcement
purposes as stated above.

2. Fees
The fee for enrolliment under this Order is payable to the “State Water Resources

Control Board” and shall be based on Title 23, CCR, section 2200, which is
available at: http://www.waterboards.ca.qgov/resources/fees/water quality/.

3. Terminating Coverage

a. Toterminate coverage under this Order, the Permittee must submit a complete
and accurate Notice of Termination (NOT) provided in Attachment M following
permanent termination of a discharge, upon transfer of ownership to another
entity, or where discharges will be authorized under another Order. The
Permittee’s authorization to discharge and obligations under this Order shall
terminate immediately upon approval of the NOT. Until a NOT is approved, the
Permittee shall remain subject to the terms and conditions of this Order and is
responsible for submitting the annual fee and all reports associated with this
Order.

b. The Permittee shall submit a NOT when one of the following conditions occurs:

i. The Permittee has ceased all discharges to waters of the United States for
which the MS4 obtained coverage under this Order and does not expect to
discharge during the remainder of this permit term; or

ii. The Permittee has obtained coverage under an individual permit or an
alternative general permit for all discharges required to be covered by an
NPDES permit.
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C. Alternative Compliance Pathway

1. For pollutant-water body combinations addressed in a Permittee’s SWMP that are
not addressed in a TMDL, the Permittee shall be deemed in compliance with Parts
IILA (Storm Water Prohibitions) and IV (Receiving Water Limitations) as long as:

a. The Permittee is fully implementing a duly approved SWMP that meets the
requirements of Parts V.C.4 and V.E.3; and

b. The Permittee either:

i. Is meeting all applicable milestones and final dates for attainment of
water quality standards in the SWMP, or

ii. Complies with the procedure described in Part V.C.5 or V.C.7.

2. For the purposes of determining compliance with Part IV, a Permittee’s “final
attainment” of a water quality standard shall mean either that the Permittee’s MS4
discharges are no longer causing or contributing to exceedances of that water quality
standard in any receiving water or that the receiving water is meeting water quality
standards. A Permittee shall only be deemed in such final attainment when it is
verified through monitoring and reporting results.

3. For pollutant-water body combinations addressed in a TMDL, compliance with
applicable TMDL requirements in Attachment G shall constitute compliance with
Part IV.

4. To be deemed in compliance with Parts II.A and IV as described in Part V.C.1, the
Permittee’s SWMP must ensure continual progress toward final attainment of
applicable water quality standards by including the following:

a. Specific and enforceable requirements.

b. Milestones toward final attainment for each PWQC?’ that are either numeric
water quality outcomes (hereinafter “water quality milestones”) or readily
verifiable, specific actions that are prerequisites to achieving such water quality
outcomes—including but not limited to preparing a planning document or
obtaining financing or approval for a capital improvement project (hereinafter
“non-water quality milestones”) For each PWQC, the SWMP must include at
least one milestone? per year, including a date for its achievement, as well as a
final date of attainment. For each PWQC the SWMP must include at least one
water quality milestone per five (5) years.

c. An analysis or study complying with Part V.E.3.b demonstrating that
implementation of the water quality improvement strategies in the SWMP will

" See Part V.E, infra.

8 Annual milestones for each PWQC must build upon previous milestones and lead to final attainment of
applicable water quality standards for that PWQC. The annual milestones may consist of water quality
improvement strategy implementation phases, interim numeric goals, and other acceptable metrics.
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5.

6.

achieve milestones and final attainment with water quality standards by the
scheduled dates for their achievement.

If, after complying with Parts V.D, V.E, and V.F, the Permittee detects?® or receives
notification from the Central Valley Water Board that a water quality milestone or a
final date for attainment of a water quality standard in the Permittee’s SWMP was not
met, the Permittee shall complete the following:

a. Re-assess its MS4 discharges’ contribution of the relevant pollutant(s) to

receiving waters and the sources of the pollutant(s) within the drainage area of
the MS4.

If discharges from the Permittee’s MS4 are identified as a source of pollutant(s)
that have caused or contributed to not achieving the milestone or final date for
attainment of a water quality standard, address such non-compliance through
timely modifications to its SWMP pursuant to Parts V.E.5 and V.E.6
(Effectiveness Assessment; Adaptive Management and Modification). The
modified SWMP shall identify the revised water quality control measures,
milestones, and final date of attainment that will ensure an improved rate of
progress toward attainment of water quality standards.

Modify the Reasonable Assurance Analysis (RAA) pursuant to Parts V.E.5 and
V.E.6 (Effectiveness Assessment; Adaptive Management and Maodification) to
reflect the Permittee’s updated knowledge about the pollutant(s) and revised
water gquality control measures, milestones, and final date of attainment. The
Permittee shall submit with its modified RAA a summary explanation of why
implementation of its SWMP did not result in meeting the water quality milestone
or final date of attainment.

To be deemed in compliance with this Part V.C.5, the Permittee must submit its
revised SWMP and RAA to the Executive Officer within six (6) months of
detecting or receiving notice from the Central Valley Water Board (whichever is
earlier) that the water quality milestone or final date of attainment was not met.*
Notwithstanding the Permittee’s compliance with the procedures in this Part
V.C.5, the Permittee will be deemed in violation of this Order if the Executive
Officer determines that the Permittee’s failure to achieve the water quality
milestone or final date of attainment resulted from failure to fully implement its
SWMP. Such determination will be delivered in writing.

If the Permittee fails to meet any water quality milestone or final date for attainment
of a water quality standard in an approved SWMP, and thereafter fails to timely seek
appropriate modifications to its SWMP and RAA as described in Part V.C.3, this

9 «“Detection” by a Permittee may include a Permittee’s determination prior to a deadline, based on
monitoring or other relevant data, that it will not be able to meet a water quality milestone/final date of

attainment. .

If the Permittee thereafter obtains a timely extension of the applicable deadline pursuant to

Part V.C.7, the Permittee’s failure to meet the preexisting deadline shall not trigger Part V.C.5.

%9 |f the Permittee determines that it will not be able to meet a water quality milestone or final date of
attainment prior to the relevant deadline, six months shall be measured from the date for achieving that
water quality milestone or final attainment of water quality standards.
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10.

Order shall hold the Permittee to strict compliance with Parts Il.A and IV for the
pollutant-water body combination(s) that were to be addressed by the SWMP
provisions that were not met.

For pollutant-water body combinations that are not addressed by a TMDL, the
Permittee may request an extension of a deadline for achieving a water quality
milestone or final attainment of a water quality standard at least ninety (90) days
prior to the deadline. Such requests must be in writing, shall include a justification
for the extension, and shall state (i) when the Permittee expects to achieve the water
guality milestone, and (ii) whether the delayed date for achievement of the water
guality milestone will result in corresponding delays for other milestones or for the
final date of attainment for any PWQC. The Executive Officer shall publish notice
and accept comments on such extension requests for a period of thirty (30) days.
Extensions may be approved at the discretion of the Executive Officer, but they must
be affirmatively approved to be effective. The Permittee shall become subject to
Part V.C.5 upon denial of an extension request.

When a Permittee becomes aware that it has missed or will miss the date for
achieving a non-water quality milestone (e.g., delays in obtaining City Council
approval or financing for a capital improvement project, delays in adoption of an
ordinance), the Permittee shall notify the Central Valley Water Board in writing as
soon as possible, but no later than thirty (30) days after the delay becomes evident.
In such written notice, the Permittee shall indicate (i) when it expects to achieve the
non-water quality milestone, and (ii) whether the delayed date for achievement of the
non-water quality milestone will result in corresponding delays for other milestones or
for the final date of attainment for any PWQC. If failure to timely achieve the non-
water quality milestone will prevent the Permittee from meeting any water quality
milestone or final attainment by the date scheduled in its SWMP, the Permittee shall
request appropriate extensions in accordance with Part V.C.7.

Between a Permittee’s receipt of a NOA and approval of its SWMP, a Permittee’s full
compliance with all of the following requirements shall constitute the Permittee’s
compliance with Parts Il.A and IV:

a. The Permittee’s NOI was timely submitted in accordance with Part V.B.1;
b. The Permittee meets all deadlines for development of a SWMP; and

c. The Permittee continues full implementation of its existing Storm Water
Management Program.

A comprehensive audit of the RAA is required at least once every 10 years. If the
audit finds that the RAA is no longer current or accurate, then the Permittee shall
revise the RAA and submit it to the Central Valley Water Board for approval. The
audit requirement may be waived by the Executive Officer if all water quality
milestones are being met.

D. Performance-Based and Prescriptive-Based Approaches

This Order specifies two distinct and mutually exclusive approaches for the Permittee to
comply with this permit authorized under the Clean Water Act, including compliance with
discharge prohibitions and receiving water limitations. The primary compliance
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approach (Performance-Based) allows the participating Permittee to develop a
customized storm water management program. The secondary compliance approach
(Prescriptive-Based) is reserved only for Permittees that are unsuccessful in complying
with the requirements under the Performance-Based approach, and shall follow a more
traditional approach to compliance instead.

1. Performance-Based Approach

The Performance-Based approach focuses on the outcomes to be achieved rather
than prescribing the step-by-step processes to which Permittees shall comply. In its
SWMP, a Permittee describes prioritized water quality constituents and water quality
improvement milestones, strategies, and activities based on those prioritized water
guality constituents. This approach allows the Permittee to optimize water quality
improvements by shifting resources and taking different approaches to achieving
outcomes or performance. This approach allows the Permittee to address
prioritization of water quality issues within their Jurisdictional Runoff Area by
describing customized Storm Water Management Program milestones, strategies,
and activities in their SWMP consistent with the requirements of this Order.

2. Prescriptive-Based Approach

a. This Order contains prescriptive permit requirements that serve as a “backstop” if
a Permittee fails to implement the Performance-Based approach in the manner
described herein. The Executive Officer may require implementation of the
Prescriptive-Based approach if the Permittee fails to:

i. Develop deliverables described in Part V.F.2 that fully comply with the
requirements of this Order and/or submit such deliverables within the
timeframes described in Part V.F.2; or

ii. Fully implement and adaptively manage an effective Storm Water
Management Program as described in a SWMP prepared under the
Performance-Based approach and approved by the Central Valley Water
Board.

b. A Permittee that becomes bound by the Prescriptive-Based approach in
accordance with Part V.D.2 is ineligible to participate in the Performance-Based
approach for a period of five (5) years from the effective date of the decision by
the Executive Officer. When the Permittee has demonstrated full compliance
with the requirements of this Order after five (5) years, the Permittee may submit
a written request to be re-instated in the Performance-Based approach to the
Executive Officer. The Executive Officer may re-institute implementation of the
Performance-Based approach when it is determined that the Permittee has
achieved or will achieve full compliance with the requirements of this Order. The
Executive Officer may, at his/her discretion, re-institute the Performance-Based
approach for a Permittee earlier than five (5) years from his/her decision under
Part V.D.2.

E. Implementation of the Water Quality Focused Framework in Storm Water
Management Programs
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For both the Performance- and Prescriptive-Based compliance approaches authorized
under this Order, the overall water quality focused framework is illustrated in
Attachment A (Water Quality Focused Framework for Order R5-2016-XXXX). The
process consists of six overarching steps: assessment, prioritization,
development/modification, implementation, effectiveness assessment and reporting, and
adaptive management. A Permittee that complies pursuant to the Performance-Based
approach shall address all steps in this process. A Permittee that complies pursuant to
the Prescriptive-Based approach shall address all steps in this process except
prioritization.

Under the Performance-Based compliance approach the Permittee must identify the
highest priority water quality constituents (PWQCs) within its Jurisdictional Runoff Area
that will be addressed by the SWMP. Under the Prescriptive-Based compliance
approach, all water quality constituents shall be treated as PWQCs. As determined by
the Permittee(s), the Jurisdictional Runoff Area(s) may be combined or separated into
geographical areas, drainage areas, watersheds, or sub-watersheds to assist in focusing
the water quality prioritization and SWMP implementation efforts. Although the process
is generally outlined below, each Permittee will identify how the local PWQCs are
determined on a site specific basis. For these assessments, each Permittee shall rely on
readily available and relevant existing data and information.

Permittees may have existing programs that can be used to satisfy parts of these
requirements. The Permittee may start at any step in the process so long as the
preceding step(s) have been completed consistent with this Order. The Permittee’s
Storm Water Management Program shall integrate a water quality focused framework
describing each step in the process within its SWMP.

1. Assessment

The purpose of the assessment step is to develop a list of water quality constituents
(WQCs) that may be adversely impacting water quality. The Permittee shall identify
all water quality issues within its Jurisdictional Runoff Area in order to identify WQCs
within its local receiving waters and MS4 discharges. The Permittee shall describe its
methodology and all criteria used to identify local water quality issues in its SWMP,
including:

i. Data source(s) for each WQC;

ii. The geographic extent of the WQC’s impact, if known;

iii. The temporal extent of the WQC's impact (e.g., dry weather and/or wet
weather or other driving cyclic patterns, if known); and

iv. The adequacy of available data and data gaps in the monitoring data relied
on to develop a list of WQC.

a. Assessment of Receiving Water Conditions

Based on a compilation of available monitoring data from receiving water
monitoring locations, the Permittee shall evaluate the range of water quality
issues that may be adversely impacting receiving water quality within its
Jurisdictional Runoff Area. For the assessment, the Permittee should consider
WQCs as identified in the following sources:
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iv.

Total Maximum Daily Loads(TMDLs) and CWA section 303(d) List

(1) TMDLs adopted and/or under development by the Central Valley Water
Board for water bodies or segments of water bodies within the Permittee’s
Jurisdictional Runoff Area where the Permittee and/or water body or
water body segment has received a waste load allocation (Attachment
G, Specific Provisions for Total Maximum Daily Loads Applicable to Order
R5-2016-XXXX). Sources for pollutants should have been identified as
urban runoff and/or storm water runoff; and

(2) The most current USEPA approved CWA section 303(d) listing of water
bodies or water body segments and associated pollutants;
Results of water quality monitoring conducted by the Permittee;

Results of special studies conducted along receiving waters, including;

(1) Bioassessment monitoring;
(2) Sediment or water column toxicity monitoring; and

(3) Constituent focused (e.g., dissolved oxygen, nutrients) monitoring;
Other monitoring efforts, such as:

(1) Litter/Trash impacts;
(2) Physical habitat;
(3) Hydromaodification monitoring and implementation;

(4) Water and sediment quality data and information collected or compiled by
other entities.*

b. Assessment of MS4 Discharges

Based on the results of Part V.E.1.a, the Permittee shall evaluate its MS4
discharges’ contribution to the range of water quality issues that were identified in
the receiving waters within the Jurisdictional Runoff Area. From that data, the
Permittee shall identify a list of WQCs that represent water quality issues in
receiving waters attributable to the Permittee’s MS4 discharges.

c. Assessment Showing Final Attainment

If the assessments conducted pursuant to Parts V.E.1la and V.E.1.b
demonstrate that the Permittee’s discharges are not causing or contributing to
exceedances of any applicable WQS, the Permittee shall provide the board with

%1 Sources may include the California Environmental Data Exchange Network (CEDEN), at
http://www.ceden.org/; USEPA’s STORET/Water Quality Exchange (WQX), at

http://www.epa.gov/storet/; United States Geological Survey's Water Quality Portal, at

http://water.usgs.gov/owg/data.html; and other site specific studies conducted by watershed groups,

academic and/or research institutions.

20 April 2016-Tentative Order Version 1.0 24


http://www.ceden.org/
http://www.epa.gov/storet/
http://water.usgs.gov/owq/data.html

GENERAL WASTE DISCHARGE REQUIREMENTS ORDER NO. R5-2016-XXXX
MUNICIPAL SEPARATE STORM SEWER SYSTEMS NPDES NO. CAG000000

evidence demonstrating the Permittee’s attainment of all applicable WQSs.
Upon receiving concurrence from the Executive Officer, the Permittee shall
continue implementing its existing Storm Water Management Program, including
but not limited to applicable monitoring and reporting. If monitoring results
indicate that the Permittee is no longer in attainment with one or more WQSs,
then the Permittee shall revise its SWMP to address those WQSs pursuant to
Part V.E and comply per Part V.C.

2. Prioritization

The purpose of the prioritization step is to rank the assessed WQCs, thereby
identifying the highest priority WQCs (PWQCs) to be addressed by the Permittee’s
Storm Water Management Program. Using the information obtained through the
assessment step, the Permittee shall generate a list of PWQCs that are not being
attained within its receiving waters and for which the MS4 discharges are causing or
contributing to exceedances of WQS. The SWMP shall provide a clear explanation
justifying the prioritization criteria and methods for the selection of the PWQCs.
Under the Prescriptive-Based compliance approach, all WQCs shall be treated as
PWQCs.

3. Development

The purpose of the development step is for the Permittee to structure the SWMP to
address the PWQC:s it identified during the prioritization step.

Using the steps described below, the Permittee shall identify effective water quality
improvement milestones, strategies and activities that, over time, will ensure that the
Permittee’s MS4 discharges will no longer cause or contribute to exceedances of
water quality standards in any receiving water. The milestones, strategies and
activities shall address the PWQC(s) by (1) effectively prohibiting non-storm water
discharges into the MS4, (2) reducing pollutants in storm water to the MEP, and (3)
taking other measures necessary to ensure that the Permittee’s MS4 discharges do
not prevent attainment of water quality standards in receiving waters. The results of
the assessment, prioritization, and development steps shall be incorporated into the
Permittee’s SWMP for future modification based on effectiveness assessments.

a. ldentify Water Quality Improvement Milestones, Strategies, and Activities for
Storm Water Management Program

i. The Permittee shall identify interim water quality improvement milestones and
final dates of attainment for each PWQC.** The milestones shall be based
on measureable quantifiable criteria or indicators capable of demonstrating
progress toward final attainment of water quality standards.

(1) “Milestones,” as used in this Order, are the interim benchmarks for
measuring a Permittee’s progress toward meeting applicable WQBELs

¥ Milestones may take a variety of forms, such as receiving water limitations, interim or final WQBELs
established in TMDLs, action levels or benchmarks, pollutant concentration, load reductions, number of
impaired water bodies delisted from the List of Water Quality Impaired Segments, Index of Biotic Integrity
(IBI) scores, or other appropriate metrics.

20 April 2016-Tentative Order Version 1.0 25



GENERAL WASTE DISCHARGE REQUIREMENTS ORDER NO. R5-2016-XXXX
MUNICIPAL SEPARATE STORM SEWER SYSTEMS NPDES NO. CAG000000

and/or ensuring that its MS4 discharges no longer cause or contribute to
exceedances of water quality standards in any receiving water.
Milestones must be numeric or otherwise measurable, and must relate
either to taking a specific action or achieving a numeric water quality-
related outcome. Subsequent milestones must build on previous ones,
and each milestone must include a date for its achievement. Permittees
must identify at least one annual milestone for each PWQC.

(2) With the exception of final dates for achieving WQBELSs in a TMDL, final
dates for attaining water quality standards may be modified in accordance
with the procedure described in Part V.C.3.

The Permittee shall identify specific strategies and activities for timely
achieving milestones and final dates of attainment through its Storm Water
Management Program. For each PWQC, such strategies and activities shall
be designed to ensure that, by the final dates of attainment, the Permittee’s
MS4 discharges will cease to cause or contribute to exceedances of water
guality standards in any receiving water. The Permittee’s SWMP shall
include a general schedule for implementing the strategies and activities
identified in this step. Detailed implementation schedules will be developed
as part of the Work Plan.

The Permittee shall identify the approach for monitoring and each program
element to address the PWQCs, including the pollution prevention,
operational source controls, and/or any other actions or programs capable of
achieving final attainment with water quality standards.

iv. The Permittee shall identify the management questions and metrics that will

be used to measure the program effectiveness and verify whether the
program is meeting the established milestones. The following management
guestions may be used to assist in guiding the development of a monitoring
program and assist with the prioritization of storm water management
efforts®:

(1) Are applicable water quality standards being met in receiving waters?

(2) If standards are not being met, what is the extent and magnitude of the
current or potential receiving water problems? What is the relative urban
runoff contribution to the receiving water problem(s)?

(3) Where urban runoff is determined to cause or contribute to the receiving
water problem(s), what are the pollutant sources?

(4) Of the identified urban runoff sources, which readily avail themselves to
correction by the municipality such that efforts can be prioritized?

(5) After control strategies are implemented, are conditions in MS4
discharges and receiving waters getting better or worse?

® The management questions are based, in part, on the Storm water Monitoring Coalition’s Model
Monitoring Technical Committee Technical Report #419: Model Monitoring Program for Municipal
Separate Storm Sewer Systems in Southern California.
ftp://ftp.sccwrp.org/pub/download/DOCUMENTS/TechnicalReports/419 smc_mm.pdf
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v. The Permittee shall develop an effectiveness assessment approach and
associated metrics to assess the efficacy of the Storm Water Management
Program’s water quality improvement milestones, strategies, and activities as
described in Part V.E.5.

b. Reasonable Assurance Analysis

For the PWQC(s), the Permittee shall conduct and submit with its SWMP a
Reasonable Assurance Analysis (RAA) providing reasonable assurance that the
Permittee’s proposed strategies and activities will succeed in timely achievement
of all water quality milestones, and final dates for attaining water quality
standards. The Permittee may address multiple PWQCs in a single RAA, but
each PWQC must be addressed by at least one RAA.

The RAA must be, at a minimum, a quantitative evaluation that relies on (1) best
management practices performance data, and (2) reasonable assumptions that
are clearly stated. The RAA must be supported, at least in part, by models that
are in the public domain or by comparable methodologies with wide acceptance,
such as trend analyses that demonstrate the necessary level of feasible control
measure implementation so that the discharges do not cause or contribute to
exceedances of water quality standards. The evaluation should provide an error
estimate for annual average loads or other relevant targets or propose
modifications to the assessment program to refine the quantification as new
information is collected. The models may use established surrogate relationships
between water quality constituents and PWQC concentrations and/or loads.

Models to be considered for the RAA include, but are not limited to:
land/watershed model (e.g., Hydrologic Simulation Program-FORTRAN (HSPF)
model), BMP performance models (e.g., Storm Water Management Model
(SWMM) BMP model), or integrated BMP model (e.g., USEPA System for Urban
Stormwater Treatment and Analysis Integrational (SUSTAIN) model). To the
extent that multiple Permittees propose to address the same PWQC(s) with the
same/substantially similar strategies and activities, those Permittees may pool
their resources to jointly conduct and rely on an RAA. In addition, the RAA may
evaluate multiple constituents and ultimately identify the limiting pollutant that
drives the implementation strategies and activities.

The RAA shall commence with assembly of the available, relevant data collected,
including land use and pollutant loading data, establishment of quality
assurance/quality control (QA/QC) criteria, QA/QC checks of the data, and
identification of the data set meeting the criteria for use in the analysis. These
data shall be statistically analyzed to determine the best estimate of performance
and the confidence limits on that estimate for the pollutants to be evaluated.
Based on estimated baseline conditions and pollutant loadings, required pollutant
reductions are estimated and best management practices and an implementation
schedule will be generated. The RAA shall be submitted in accordance with the
SWMP development timeframes described in Part V.F.2.

c. Storm Water Management Plan

The objective of the SWMP is to describe a Storm Water Management Program
that identifies and addresses MS4 discharge impacts so that such discharges do
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4.

not cause or contribute to exceedances of water quality standards in waters of
the United States. As such, the implementation of the SWMP and this Order
provides the basis of compliance with Parts Il, Ill, and IV (Discharge
Prohibitions, Effluent Limitations, and Receiving Water Limitations). The SWMP
shall describe the Permittee’s Storm Water Management Program, including
water quality improvement milestones, strategies and activities, and their
corresponding schedules for implementation.

Regardless of whether the Permittee is bound by the Performance-Based or
Prescriptive-Based approach, a SWMP shall be developed and submitted for
approval by the Central Valley Water Board.

If the Permittee or a group of Permittees has already developed a SWMP, the
Permittee(s) may assess the existing SWMP to determine what modifications, if
any, are necessary in order to comply with this Order. If the existing SWMP
meets the requirements of this Order, then it is not necessary to revise the
SWMP further. In either case, the Permittee or group of Permittees shall submit
the SWMP for approval by the Central Valley Water Board.

In the case where a Permittee would like to collaborate, or has traditionally
collaborated, in whole or in part with other MS4 Permittees to manage its MS4
permit compliance, those Permittees may submit one combined SWMP that
describes the consolidated or coordinated Storm Water Management Program
milestones, strategies, and activities. However, SWMPs developed jointly shall
identify each Permittee’s separate roles and responsibilities implementing a
coordinated Storm Water Management Program. Each Permittee is individually
responsible for compliance with this Order, the coordinated Storm Water
Management Program, and the joint SWMP.

i. Performance-Based Approach

The Permittee shall develop a SWMP describing their Storm Water
Management Program consistent with the Performance-Based approach
described in Attachment J (Performance-Based Approach Requirements).

ii. Prescriptive-Based Approach

If the Executive Officer determines that a Permittee has been unsuccessful in
complying with requirements described under the Performance-Based
approach, Attachment J (Performance-Based Approach Requirements), the
Permittee shall instead follow the Prescriptive-Based approach described in
Attachment K (Prescriptive-Based Approach Requirements).

Implementation

Once the Permittee receives Central Valley Water Board approval of the SWMP
developed pursuant to this Order, the Permittee shall immediately transition to
implementation of that SWMP and its corresponding Work Plan.** Central Valley

% See Part V.F.3, infra, for discussion of Work Plan.

20 April 2016-Tentative Order Version 1.0 28



GENERAL WASTE DISCHARGE REQUIREMENTS ORDER NO. R5-2016-XXXX
MUNICIPAL SEPARATE STORM SEWER SYSTEMS NPDES NO. CAG000000

Water Board approval of a Permittee’s SWMP renders that SWMP an enforceable
component of this Order. Prior to such approval, the Permittee shall continue full
implementation of its preexisting Storm Water Management Program.

5. Effectiveness Assessment
a. General Requirements of Effectiveness Assessment Program

As a part of the SWMP, the Permittee shall develop and implement an effectiveness
assessment approach® to track the short- and long-term effectiveness of its Storm
Water Management Program in addressing the PWQCs. The effectiveness
assessment approach shall address the programmatic and/or water quality
milestones and identify the following for each PWQC:

i.  The milestones that will be addressed as well as the corresponding outcome
levels, management questions and metrics that will be used for the
assessment®;

ii. The data assessment and data collection methods that will be utilized; and

iii.  The timeframe (i.e., short- and/or long-term) for assessing each of the
management questions.

The effectiveness assessment approach will assist the Permittee in adaptively
managing its Storm Water Management Program so that it effectively addresses the
PWQCs and tracks the progress of the SWMP in achieving the identified milestones.
The results of the effectiveness assessments will be provided in in the Mid-Term
Report (short term effectiveness assessment) and End-of-Term Report (short and/or
long term effectiveness assessment).

b. Specific Requirements for Long Term Effectiveness Assessments

The Permittee shall conduct long term assessments of its MS4 discharges and
receiving water conditions in the Jurisdictional Runoff Area based on relevant
data collected pursuant to the requirements of this Order. The assessment
results will be provided in the End-Term Report.

i. Receiving Water Assessment
The Permittees shall assess the status and trends of receiving water quality

conditions within the Jurisdictional Runoff Area under dry weather and wet
weather conditions.

* The approach may be informed by one or more of the following guidance documents or equivalent (1)
Evaluating the Effectiveness of Municipal Stormwater Programs, EPA 833-F-07-010, USEPA, January
2008; (2) A Strategic Approach to Planning for and Assessing the Effectiveness of Stormwater Programs,
February 2015, California Stormwater Quality Association; and (3) Program Effectiveness Assessment
Improvement Plan Framework, April 2015, https://www.casga.org/resources/stormwater-effectiveness-
assessment/guidance-document

* The effectiveness assessment should focus on the outcome levels and metrics that are most applicable
to the specific goals established for the PWQC(s).
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ii. MS4 Discharge Assessment

The Permittee shall assess the status and trends of MS4 discharge
conditions within the Jurisdictional Runoff Area under dry weather and wet
weather conditions.

iii. Storm Water Pollutant Discharges Reduction Assessment

The Permittees shall analyze the monitoring data collected pursuant to the
monitoring and assessment requirements, and utilize a watershed model or
other method, to calculate or estimate storm water volumes and pollutant
loads discharged from the MS4s in the Permittee’s jurisdiction within the
Jurisdictional Runoff Area.

c. Effectiveness Assessment Reporting

When reporting on the effectiveness of its Storm Water Management Program,
the Permittee shall:

i. ldentify the management questions and metrics that were used for the
assessment;

ii. ldentify the direct and/or indirect measurements that were used to track the
effectiveness of the Storm Water Management Program as well as the
outcome levels at which the assessment is occurring; and,

iii. Track the progress of the SWMP towards achieving the programmatic
milestones, strategies, and activities aimed at improving water quality; and,

iv. Atthe end of Year 3, the Permittee shall provide short term effectiveness
assessment results in the Mid-Term Report; and,

v. Atthe end of Year 5, the Permittee shall provide a long term effectiveness
assessment in the End-Term Report.

6. Adaptive Management and Modification

The Permittee shall implement an adaptive management approach and modify the
SWMP and/or Work Plan so that the Storm Water Management Program is effective
over the long term. The adaptive management process fulfills the requirements in
Part V.C to address continued exceedances of water quality standards. As
applicable, the Permittee shall evaluate the results of each effectiveness assessment
and determine if significant progress is being made and/or if the identified milestones
are being achieved. The adaptive management approach shall be described in the
Permittee’s SWMP. Specifically, the Permittee shall develop and implement an
adaptive management approach that addresses the following:

a. Progress towards achieving improved water quality in receiving waters and/or
MS4 discharges, based on the Effectiveness Assessment (Part V.E.5);

20 April 2016-Tentative Order Version 1.0 30



GENERAL WASTE DISCHARGE REQUIREMENTS ORDER NO. R5-2016-XXXX
MUNICIPAL SEPARATE STORM SEWER SYSTEMS NPDES NO. CAG000000

b. Achievement of milestones and final dates for attainment of water quality
standards, including providing quantifiable reductions in pollutant concentrations
and/or loads in MS4 discharges over time;

c. Re-evaluation of the water quality priorities based on newly identified sources
and/or more recent monitoring data for discharges from the MS4 and the
receiving water(s), and the effectiveness of implemented pollutant controls;

d. Overall status of attainment of water quality standards; and

e. Availability of new information and data from sources other than the Permittee’s
monitoring program(s) that informs the effectiveness of the actions implemented
by the Permittees.

Based on the results of the adaptive management process, the Permittee shall report
any modification, including of milestones, with the exception of those compliance
deadlines established in a TMDL, necessary to improve the effectiveness of the
Storm Water Management Program. The Permittee shall identify Storm Water
Management Program madifications to be revised in the Permittee’s SWMP.

The Permittee may propose minor modifications to the Storm Water Management
Program through changes to its Work Plan. Such minor modifications shall be
submitted to the Executive Officer and shall become effective upon (1) approval by
the Executive Officer, or (2) ninety (90) days after submittal if the Executive Officer
expresses no objections.

F. Required Deliverables

The purpose of this provision is to set forth the reporting requirements that will document
compliance with this Order. The goal of reporting is to communicate to the Central
Valley Water Board and the people of the State the implementation status of each Storm
Water Management Program and compliance with the requirements of this Order. This
goal is to be accomplished through the submittal of specific deliverables to the Central
Valley Water Board by the Permittee.

1. Notice of Intent
The Permittee shall submit a complete NOI package in accordance with Part V.B.1.
2. Storm Water Management Plans
The Permittee shall develop and submit a SWMP to the Central Valley Water Board
for approval. The SWMP shall include the requirements described under Parts V.A.
and V.E.3. The SWMP, including the RAA, shall be submitted in accordance with

the following table:

Timeline for the Development of the Storm Water Management Plan (SWMP)

Submitted As
Soon As
Possible, but
No Later

Item Submitted By | Submitted To
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The Permittee shall develop a five (5) year Work Plan to be submitted as a
companion document to the SWMP. The Work Plan must contain a detailed
implementation schedule that that identifies the specific, detailed tasks a
Permittee performs in order to implement the strategies and activities in

its SWMP. The Permittee shall review the Work Plan on an annual basis to
determine if any modifications are necessary in order to effectively implement the
Storm Water Management Program, including achievement of identified
milestones. The Work Plan may be modified during the Annual Reporting process.
The Work Plan and modifications to the Work Plan must be approved by the
Executive Officer.

4. Annual Reports

a. The Permittee shall submit an Annual Report for each reporting period no later
than October 1 of each permit year. The Annual Report shall include:

i. A statement certifying that the Storm Water Management Program and Work
Plan were implemented as approved;

ii. A summary of activities and tasks scheduled to be implemented in the
upcoming year. If the Work Plan is still being implemented as described
from the previous year, the Permittee may refer to the Work Plan;

ii.  any proposed minor modifications to the Storm Water Management
Program; or any proposed Work Plan Modification; and

iv. A completed certification statement, in accordance with the signatory
requirements in Attachment H (Standard Permit Provisions and General
Provisions).

b. The Annual Report covers activities for the previous fiscal year for the reporting
period of July 1 through June 30",

c. If the Permittee collects monitoring data the Permittee shall provide the collected
monitoring data or documentation required under this Order to the Central Valley
Water Board. Any collected monitoring data shall be uploaded to the California
Environmental Data Exchange Network (CEDEN)¥, or the Storm Water Multi-
Application Reporting and Tracking System (SMARTS) database when available.

d. Additional requirements described in 40 CFR 122.42(c) (Attachment H,
Standard Permit Provisions and General Provisions) are hereby incorporated into
this Order by reference.

5. Mid-Term and End-Term Reports

The Permittee shall develop and submit a Mid-term and an End-of-Term Report to
the Central Valley Water Board. The Mid-Term Report shall be submitted within

%" Data must be uploaded to CEDEN using the templates provided on the CEDEN website.
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three (3) years of receiving a NOA under this Order or three (3) years after the last
End-Term Report, and the End-Term Report shall be submitted within five (5) years
of receiving the NOA or five (5) years after the last End-Term Report. The Mid-Term
and End-Term Reports shall serve as the Annual Report for the years submitted. The
Mid-Term and End-Term Reports shall include the following:

a. Cumulative summary of Storm Water Management Program activities conducted
by the Permittee;

b. Status of progress towards attainment of SWMP milestones and implementation
of the strategies, and activities. If any SWMP milestones or final dates for
attainment were not met, the Permittee shall provide detailed explanations;

c. Cumulative summary of the monitoring data including:
i.  All physical, chemical, and biological monitoring data collected to date; and

i.  Data analytical results® and recommendations to modify the Permittee’s
monitoring approach.

d. A short-term Storm Water Management Program effectiveness assessment as
described in Part V.E.5 for the Mid-Term report and results from the monitoring
assessment required under Part V.E.1 of this Order.

e. Along-term Storm Water Management Program effectiveness assessment as
described in Part V.E.5 for the End-Term report and results from the monitoring
assessment required under Part V.E.1 of this Order.

f. The progress in implementing the Work Plan submitted with the SWMP, including
but not limited to results or findings regarding the following:

(1)  The progress toward achieving the interim and final goals for the
PWQCs for the Jurisdictional Runoff Area,

(2)  The water quality improvement strategies that were implemented
and/or no longer implemented by each of the Permittees during the
reporting period and previous reporting periods, and are planned to be
implemented during the next reporting period,

(3) Proposed maodifications to the water quality improvement strategies,
and the rationale for the proposed modifications,

(4)  Approved modifications or updates incorporated into the Permittee’s
SWMP and implemented by the Permittee in the Jurisdictional Runoff
Area, and

¥The Permittee shall provide any collected monitoring data or documentation required under this Order to
the Central Valley Water Board. Any collected monitoring data shall be uploaded to the California
Environmental Data Exchange Network (CEDEN), or the Storm Water Multi-Application Reporting and
Tracking System (SMARTS) database when available.
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(5)  Any other proposed modifications or updates to the Permittee’s
SWMP.

g. Afiscal analysis. This analysis shall, for each fiscal year covered by the report,
identify the expenditures spent on the implementation of the SWMP. The fiscal
analysis shall include a description of the source(s) of funds that were used or
are proposed to be used to meet the necessary expenditures, including legal
restrictions on the use of such funds.

h. A completed certification statement, in accordance with the signatory
requirements in Attachment H (Standard Permit Provisions and General
Provisions).

i. Any other applicable requirements under 40 CFR 122.42(c) (see Attachment H,
Standard Permit Provisions and General Provisions) not already reflected in this
Part V.F.5.
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ATTACHMENT A — WATER QUALITY FOCUSED FRAMEWORK FOR
ORDER NO. R5-2016-XXXX
A

(Each MS4 will have to determine where they start within this process. Some may start at Assessment while
others may start at Development if they have already conducted an Assessment and Prioritization)

Assessment Identify water Quality issues in receiving waters based on
(V.E.1) Existing monitoring data and information including:

TMDLs and
CWA section 303(d)
listed water bodies

Water Quality
Monitoring Results

Receiving Water
Conditions
(V.E.1.a)

Special Studies Other

MS4 Discharges

(Evaluate MS4 discharge contribution to water quality issues identified in the receiving)
(V.E.1.b)

waters based on existing monitoring data and information

( Identify a list of WQCs that represent water quality issues in the receiving ) For the assessment,

waters potentially attributable to the Permittee’s MS4 discharges use readily available
and relevant data

Prioritization i
Using information from the Assessment, identify the PWQCs not being attained \ f none, continue
(V.E.2) implementing current

within the receiving waters and for which the MS4 discharges are causing or
Identification of contributing to exceedances of WQS storm water program
g including monitoring

PWQCs
1

Development Identify interim water quality improvement milestones and
(V.E.3) final dates of attainment for each PWQC

Focus on critical Identify specific strategies and activities for achieving the
urban sources q - a
milestones and final dates of attainment

Develop a general schedule for implementation
(for Permit Term)

element to address the PWQCs

Identify approach for program effectiveness assessment

1

( Conduct Reasonable Assurance Analysis (RAA) )

( Identify approach for monitoring and each program >

SWMP is approved by the Using information from above, develop the
Central Valley Water Board Storm Water Management Plan (SWMP)

Work Planiisiapproved ( Develop the corresponding, detailed Work Plan >

by the EO

Implementation (Implement the approved SWMP and Work PIan)

(V.E.4) 1

Effectiveness Track the short- and long-term effectiveness of the SWMP in addressing the PWQCs.
Address the programmatic and/or water quality milestones
Assessment
. And/or
and Reporting Short-Term (~1-5 years) Assess Long-Term (~5-20 years) Assess
(V.E.5) Programmatic Results l Programmatic & Water Quality Results

Document the results in the Mid-Term and End-Term Reports

I

Adaptive Re_sults .
Management Yes Achieved? No
(V.E.6)

Reassess milestones, modify as needed
Continue implementation and evaluate:
Existing BMPs (continue or remove)
Enhancing existing BMPs
Develop new BMPs
Identify program modification in Reports
and/or Work Plan

Based on the
effectiveness
assessment, identify
modifications and revise
SWMP/Work Plan as
needed

Continue to implement effective, feasible BMPs
Reassess Priorities/Milestones
Identify shifts in resources/BMPs
Identify program modifications in Reports and/or
Work Plan
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ATTACHMENT B — RELATIONSHIP BETWEEN ORDER R5-2016-XXXX, STORM WATER
MANAGEMENT PLAN (SWMP) AND WORK PLAN, AND REPORTS
B

General Order

e Permit coverage area is entire Central Valley region

e Order includes Performance-Based and Prescriptive-Based
storm water management approaches

e Orderincludes an Alternative Compliance Pathway

e Phase | MS4s may enroll at any time

e Phase Il MS4s may enroll under this Order or continue to be
regulated under the Statewide Phase Il Small MS4 Permit

e Notice of Intent (NOI) is required to enroll

e Order includes provisions for the development of a Storm Water
Management Plan (SWMP) and corresponding Work Plan

e SWMP is an enforceable component of the Order and must be
approved by the Central Valley Water Board

Storm Water Management Plan (SWMP) and Work Plan

e The Permittee develops the SWMP which describes its Storm
Water Management Program

e The SWMP identifies the milestones, activities, and strategies
and will be implemented by the Permittee

e The SWMP identifies the general approach that will be
implemented, however the specificity is provided in the Work
Plan(s)

' e The Work Plan identifies the specific, detailed tasks to be
h implemented by the Permittee consistent with the SWMP
== e The Work Plan is approved by the Executive Officer

e The SWMP and any modifications to the SWMP must be
l approved by the Central Valley Water Board

Reports

e The Permittee develops an Annual Report, which includes a
certification that the Storm Water Management Program was
implemented as proposed, a discussion of proposed
compliance for the forthcoming year, and any proposed
minor modifications.

e There are two Assessment Reports: the Mid-Term Report (3
year) and the End-Term Report (5 year)

LoF e The results of a short-term effectiveness assessment are

; i reported in the Mid-term Report at the end of permit year 3

h e The results of the long-term effectiveness assessment are

_— reported in a End-term Report at the end of permit year 5

Attachment B — Relationship between Order R5-2016-XXXX, B-1
Storm Water Management Plan and Work Plan, and Reports



ATTACHMENT C — ACRONYMS, ABBREVIATIONS, AND DEFINITIONS

C

Basin Plan

Bay-Delta Plan

BMP
BPTC
CCR
CEDEN

Central Valley Water Board

CEQA
CESA
CFR
CGP
CIWQS
CTR
CWA
CcwWC

Ep

ESCP

FESA

FR

General Permit
GIS

Govt Code

ACRONYMS AND ABBREVIATIONS

Water Quality Control Plan for the Sacramento and San Joaquin
River Basins or Water Quality Control Plan for the Tulare Lake
Basin

Water Quality Control Plan for the San Francisco
Bay/Sacramento-San Joaquin Delta Estuary

Best Management Practice

Best Practicable Treatment or Control

California Code of Regulations

California Environmental Data Exchange Network

California Regional Water Quality Control Board, Central Valley
Region

California Environmental Quality Act
California Endangered Species Act

Code of Federal Regulations

Construction General Permit

California Integrated Water Quality System
California Toxics Rule

Clean Water Act

California Water Code

Erosion Potential

Erosion and Sediment Control Plan
Federal Endangered Species Act
Federal Register

Order R5-2016-XXXX

Geographic Information System

California Government Code
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HMP
B
IC/ID
IPM
LID
MRP
MCL
MEP
MRP
MS4
NAICS
NOA
NOI
NOT
NPDES
NTR
POTW
PRC
PWQC
QAIQC
QAPP
QSD
QSP
RAA
RMP
Ssc

SIC

Hydromodification Management Plan

Index of Biological Integrity

lllegal Connection and lllicit Discharge Elimination
Integrated Pest Management

Low Impact Development

Monitoring, Assessment, and Reporting Program
Maximum Contaminant Level

Maximum Extent Practicable

Monitoring and Reporting Program

Municipal Separate Storm Sewer System

North American Industry Classification System
Notice of Applicability

Notice of Intent

Notice of Termination

National Pollutant Discharge Elimination System
National Toxics Rule

Public Owned Treatment Works

Public Resources Code

Priority Water Quality Constituents

Quiality Assurance/Quality Control

Quiality Assurance Project Plan

Qualified SWPPP Developer

Qualified SWPPP Practioner

Reasonable Assurance Analysis

Regional Monitoring Program

Suspended Sediment Loads

Standard Industrial Classification
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SMARTS
SSO
State Water Board
SUSMP
SWAMP
SWMP
SWPPP
TBEL
TMDL
TIE

TRE
USEPA
uscC
USGS
WLA
WDR
WQBEL
WQC
WQF
WQS

WQV

Storm Water Multi-Application, Reporting, and Tracking System
Sanitary Sewer Overflow

State Water Resources Control Board

Standard Urban Stormwater Mitigation Plan
Surface Water Ambient Monitoring Program

Storm Water Management Plan

Storm Water Pollution Prevention Plan
Technology Based Effluent Limitation

Total Maximum Daily Load

Toxicity Identification Evaluation

Toxicity Reduction Evaluation

United States Environmental Protection Agency
United States Code

United States Geological Survey

Waste Load Allocations

Waste Discharge Requirements

Water Quality Based Effluent Limitation

Water Quality Constituents

Water Quality Flow

Water Quality Objective or Water Quality Standard

Water Quality Volume
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DEFINITIONS®*®

Adverse Impact - A detrimental effect upon water quality or beneficial uses caused by a
discharge of a pollutant or pollutants.

Annual Report — An Annual Report is required to be submitted no later than October 1 of each
permit year. The Annual Report must contain information regarding compliance with
implementation of the SWMP during the reporting period (July 1 through June 30).

Anti-degradation Policy — Statement of Policy with Respect to Maintaining High Quality
Waters in California (State Water Board Resolution No. 68-16) is California’s anti-degradation
policy, as required in 40 CFR § 131.12.

Arithmetic Mean (l) - Also called the average, is the sum of measured values divided by the
number of samples. For ambient water concentrations, the arithmetic mean is calculated as
follows:

Arithmetic mean = y =3 x/n, where:

> x is the sum of the measured ambient water concentrations, and n is the number of
samples.

Authorized Discharge - Any discharge that is authorized pursuant to a NPDES permit or meets
the conditions set forth in this Order.

Authorized Non-Storm Water Discharge - Discharges that are not composed entirely of storm
water and that are: (1) separately regulated by an individual or general NPDES permit and
allowed to discharge to the MS4 in compliance with all NPDES permit conditions (2) listed as a
category in 40 CFR 122.26(d)(2)(iv)(B)(1) and the discharge is not determined to contain
pollutants by the Permittee or Executive Officer; or (3) necessary for emergency responses
purposes, including flows from emergency firefighting activities.

Automotive Service Facilities — A facility that is categorized in any one of the following
Standard Industrial Classification (SIC) codes. (5013, 5014, 5511, 5541, 7532-7534 and 7536-
7539) For inspection purposes, Permittees need not inspect facility with SIC codes 5013, 5014,
5511, 5541, provided that these facilities have not outside activities or materials that may be
exposed to storm water.

Basin Plan — The Water Quality Control Plan for the Sacramento-San Joaquin River Basins
(June 2015), or Water Quality Control Plan for the Tulare Lake Basin (January 2015), and
subsequent revisions or amendments.

Bay-Delta Plan — The Water Quality Control Plan for the San Francisco Bay/Sacramento-San
Joaquin Delta Estuary (Revised December 2006), and subsequent revisions or amendments.

Beneficial Uses - The uses of water necessary for the survival or wellbeing of man, plants, and
wildlife. These uses of water serve to promote tangible and intangible economic, social, and
environmental goals. “Beneficial Uses” of the waters of the State that may be protected include,

% Terms not defined in this Attachment C shall have the meaning prescribed in the federal Clean Water
Act, as amended, and the Clean Water Act’s applicable regulations (collectively, the “CWA") or the Porter-
Cologne Water Quality Control Act, (California Water Code § 13000 et seq.). Any terms in this Order not
defined in Attachment C, the CWA, or the California Water Code shall have their ordinary meaning.
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but are not limited to, domestic, municipal, agricultural and industrial supply; power generation;
recreation; aesthetic enjoyment; navigation; and preservation and enhancement of fish, wildlife,
and other aquatic resources or preserves. Existing beneficial uses are uses that were attained
in the surface or ground water on or after November 28, 1975; and potential beneficial uses are
uses that would probably develop in future years through the implementation of various control
measures. “Beneficial Uses” are equivalent to “Designhated Uses” under federal law. [California
Water Code Section 13050(f)].

Best Management Practices (BMPs) - Schedules of activities, prohibitions of practices,
maintenance procedures, and other management practices to prevent or reduce pollutants
discharged to waters of the United States [40 CFR 122.2}.

Bioassessment - The use of biological community information to evaluate the biological
integrity of a water body and its watershed. With respect to aquatic ecosystems, bioassessment
is the collection and analysis of samples of the benthic macroinvertebrate community together
with physical/habitat quality measurements associated with the sampling site and the watershed
to evaluate the biological condition (i.e. biotic integrity) of a water body.

Catch Basin - A catch basin (also known as a storm drain inlet) is an inlet to the storm drain
system that typically includes a grate or curb inlet where water enters the catch basin and a
sump to capture sediment, debris and associated pollutants.

Chronic Toxicity — A measurement of sub-lethal effect (e.g. reduced growth, reproduction) to
experimental test organisms exposed to an effluent or receiving waters compared to that of the
control organisms.

Clean Water Act Section 303(d) Water Body - An impaired water body in which water quality
does not meet applicable water quality standards and/or is not expected to meet water quality
standards, even after the application of technology based pollution controls required by the
CWA. Discharges to these water bodies can cause or contribute to violations of applicable
water quality standards.

Commercial Development — Any development on private land that is not heavy industrial or
residential. The category includes, but is not limited to: restaurants, stores, hospitals,
laboratories and other medical facilities, recreational facilities, plant nurseries, car wash
facilities; mini-malls and other business complexes, shopping malls, hotels, office buildings,
public warehouses and other light industrial complexes.

Construction Activity — Construction activity includes any construction or demolition activity,
clearing, grading, grubbing, or excavation or any other activity that results in land disturbance.
Construction does not include emergency construction activities required to immediately protect
public health and safety or routine maintenance activities required to maintain the integrity of
structures by performing minor repair and restoration work, maintain the original line and grade,
hydraulic capacity, or original purposes of the facility. See “Routine Maintenance” definition for
further explanation. Where clearing, grading or excavating of underlying soil takes place during
a repaving operation, coverage under the State Water Board’s General Construction Permit is
required if more than one (1) acre is disturbed or the activities are part of a larger plan.

Contamination - As defined in the Porter-Cologne Water Quality Control Act, contamination is
“an impairment of the quality of waters of the State by waste to a degree which creates a hazard
to the public health through poisoning or through the spread of disease. ‘Contamination’
includes any equivalent effect resulting from the disposal of waste whether or not waters of the
State are affected.”
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Contribute — Discharging a pollutant that measurably affects an exceedance or excursion of an
applicable water quality objectives or standards (collectively, “WQS").

Development — Any construction, rehabilitation, redevelopment, or reconstruction of any public
or private residential project (whether single-family, multi-unit or planned unit development);
industrial, commercial, retail and other non-residential projects, including public agency projects;
or mass grading for future construction. It does not include routine maintenance to maintain
original line and grade, hydraulic capacity, or original purpose of facility, nor does it include
emergency construction activities required to immediately protect public health and safety.

Discharge - When used without qualification the “discharge of a pollutant.”

Direct Discharge — A discharge that is routed directly to waters of the United States by means
of pipe, channel, or ditch (including a municipal storm sewer system), or through surface runoff.

Discharge of a Pollutant — The addition of any “pollutant” to waters of the United States from
any point source. The term discharge includes additions of pollutants into waters of the United
States from surface runoff which is collected or channeled by man; discharges through pipes,
sewers, or other conveyances owned by a State, municipality, or other person which do not lead
to a treatment works; and discharges from pipes, sewers, or other conveyances, leading into
privately owned treatment works.

Discharger — Any responsible party or site owner or operator within the Permittee’s
Jurisdictional Runoff Area whose site discharges storm water runoff or a non-storm water
discharge.

Disturbed Area — An area that is altered as a result of clearing, grading, and/or excavation.

Dry Weather — Weather is considered dry if the preceding 72 hours has been without
measurable precipitation (0.1 inches or less accumulated over previous 24-hours).

Erosion —The physical detachment of soil due to wind or water. Often the detached fine soil
fraction becomes a pollutant transported by storm water runoff. Erosion occurs naturally, but
can occur at an accelerated rate by land clearing activities such as farming, development, road
building, and timber harvesting.

Erosion and Sediment Control Plan (ESCP) — A set of plans prepared by or under the
direction of a licensed professional engineer indicating the specific measures and sequencing to
be used to control sediment and erosion on a development site during and after construction.

Executive Officer — Except where specifically noted otherwise, “Executive Officer” shall mean
the Executive Officer of the Regional Water Quality Control Board, Central Valley Region.

Existing Development — Any area that has been developed and exists for municipal,
commercial, industrial, or residential purposes, uses, or activities. May include areas that are
not actively used for its originally developed purpose, but may be re-purposed or redeveloped
for another use or activity.

Grading - The cutting and/or filling of the land surface to a desired slope or elevation.

Hazardous Material — Any substance that poses a threat to human health or the environment
due to its toxicity, corrosiveness, ignitability, explosive nature or chemical reactivity. These also
include materials named by the USEPA in 40 CFR 116 to be reported if a designated quantity of
the material is spilled into the waters of the United States or emitted into the environment.
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Hazardous Waste — Hazardous waste is defined as “any waste which is required to be
managed according to Chapter 30 of Division 4.5 of Title 22 of the California Code of
Regulations” [CCR Title 22, Division 4.5, Chapter 11, Article 1].

Household Hazardous Waste — Paints, cleaning products, and other wastes generated during
home improvement or maintenance activities.

Hydromodification — The change in the natural watershed hydrologic processes and runoff
characteristics (e.g., interception, infiltration, overland flow, and groundwater flow) caused by
urbanization or other land use changes that result in increased stream flows and sediment
transport. In addition, alteration of stream and river channels, such as stream channelization,
concrete lining, installation of dams and water impoundments, and excessive streambank and
shoreline erosion are also considered hydromodification, due to their disruption of natural
watershed hydrologic processes. For the purposes of this Order, “hydromodification” refers to
ecologically significant modification of a watershed’s natural hydrograph, characterized by
increased volume, velocity, rate, duration, and/or overall energy (collectively, “flow).

Illegal Connection — Any physical connection to a Permittee’s MS4 that is not permitted
pursuant to a valid NPDES permit and/or written approval by the Permittee.

Illicit Discharge - Any discharge to the MS4 that is not composed entirely of storm water
except discharges pursuant to a NPDES permit and non-storm water discharges, such as those
resulting from firefighting activities [40 CFR 122.26(b)(2)].

Impaired Water Body - A water body (e.g., stream reaches, lakes, water body segments) with
chronic or recurring monitored violations of the applicable numeric and/or narrative water quality
criteria. An impaired water is a water body that has been listed on the State of California’'s CWA
section 303(d) list or has not yet been listed but otherwise meets the criteria for listing per the
Listing Policy found

at: http://www.waterboards.ca.gov/water_issues/programs/tmdl/docs/ffed 303d_listingpolicy093
00

4.pdf The State of California’s CWA section 303(d) list can be found
at http://www.waterboards.ca.gov/water issues/programs/tmdl/integrated2012.shtml.

Impervious Surface - A surface covering or pavement of a developed parcel of land that
prevents the land's natural ability to absorb and infiltrate rainfall/storm water. Impervious
surfaces include, but are not limited to; roof tops, walkways, patios, driveways, parking lots,
storage areas, impervious concrete and asphalt, and any other continuous watertight pavement
or covering. Landscaped soil and pervious pavement, including pavers with pervious openings
and seams, underlain with pervious soil or pervious storage material, such as a gravel layer
sufficient to hold the specified volume of rainfall runoff are not impervious surfaces.

Industrial/Commercial Facility — Any facility involved and/or used in the production,
manufacture storage, transportation, distribution, exchange or sale of goods and/or
commodities, and any facility involved and/or used in providing professional and non-
professional services. This category of facilities includes, but is not limited to, any facility defined
by either the SIC or the NAICS. Facility ownership (federal, state, municipal, private) and profit
motive of the facility are not factors in this definition.

Infiltration — The entry of water into the surface of the soil.
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Integrated Pest Management (IPM) — An ecosystem-based strategy that focuses on long-term
prevention of pests or their damage through a combination of techniques such as biological
control, habitat manipulation, modification of cultural practices, and use of resistance varieties.

Jurisdictional Runoff Area — Urbanized areas with an MS4 conveyance within the Permittee’s
jurisdiction and subject to the requirements of this Order. A Permittee’s Jurisdictional Runoff
Area does not include areas within the Permittee’s geographical jurisdiction that drain to a MS4
that is owned or operated by another NPDES permit holder.

Low Impact Development (LID) — A storm water management and land development strategy
that emphasizes conservation and the use of on-site natural features integrated with
engineered, small-scale hydrologic controls to more closely reflect pre-project hydrologic
functions. LID includes land development strategies that emphasize conservation and the use
of on-site natural features integrated with engineered, small-scale hydrologic controls to more
closely reflect pre-project hydrologic functions. LID strategies include retention practices that do
not allow runoff, such as infiltration, rain water harvesting and use, and evapotranspiration.

Maximum Extent Practicable (MEP) — The technology-based standard for implementation of
municipal storm water management programs to reduce pollutants in storm water. Clean Water
Act section 402(p)(3)(B)(iii) requires that municipal permits "shall require controls to reduce the
discharge of pollutants to the maximum extent practicable, including management practices,
control techniques and system, design and engineering methods, and such other provisions as
the Administrator or the State determines appropriate for the control of such pollutants.” MEP is
the cumulative effect of implementing, evaluating, and making corresponding changes to a
variety of technically appropriate and economically feasible BMPs, ensuring that the most
appropriate controls are implemented in the most effective manner. To achieve the MEP
standard, municipalities must employ whatever BMPs are technically feasible and are not cost-
prohibitive. Reducing pollutants to the MEP means choosing effective BMPs, and rejecting
applicable BMPs only where other effective BMPs will serve the same purpose, or the BMPs
would not be technically feasible, or the costs would be prohibitive. A final determination of
whether a municipality has reduced pollutants to the MEP can only be made by the State or
Central Valley Water Boards.

In 2000, the State Water Board issued a precedential order (Order WQ 2000-11 (Cities of
Bellflower, et al.)) stating that cost of compliance with the programs and requirements of a
municipal storm water permit is a relevant factor in determining MEP, but that a cost benefit
analysis is not required. The State Water Board discussed costs as follows:

While the standard of MEP is not defined in the storm water regulations or the
Clean Water Act, the term has been defined in other federal rules. These
definitions focus mostly on technical feasibility, but cost is also a relevant factor.
There must be a serious attempt to comply, and practical solutions may not be
lightly rejected. If, from the list of BMPs, a Permittee chooses only a few of the
least expensive methods, it is likely that MEP has not been met. On the other
hand, if a Permittee employs all applicable BMPs except those where it can show
that they are not technically feasible in the locality, or whose cost would exceed
any benefit to be derived, it would have met the standard. MEP requires
Permittees to choose effective BMPs, and to reject applicable BMPs only where
other effective BMPs will serve the same purpose, the BMPs would not be
technically feasible, or the cost would be prohibitive. Thus while cost is a factor,
the Regional Water Board is not required to perform a cost-benefit analysis.
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(State Water Board Order WQ 2000-11, p.20.) The cost of complying with TMDL waste load
allocations is not required to be considered because TMDLs are not subject to the MEP
standard.

Monitoring Year — October 1 to September 30.

Municipal Separate Storm Sewer System (MS4) — A conveyance or system of conveyances
(including roads with drainage systems, municipal streets, catch basins, curbs, gutters, ditches,
man-made channels, or storm drains): (i) Owned or operated by a State, city, town, borough,
county, parish, district, association, or other public body (created by or pursuant to State law)
having jurisdiction over disposal of industrial wastes, storm water, or other wastes, including
special districts under State law such as a sewer district, flood control district or drainage
district, or similar entity, or designated and approved management agency under section 208 of
the CWA that discharges to waters of the United States; (ii) Designated or used for collecting or
conveying storm water; (iii) Which is not a combined sewer; (iv) Which is not part of the Publicly
Owned Treatment Works (POTW) as defined at 40 CFR 8122.2; all separate storm sewer that
are defined as “large” or “medium” or “small” municipal separate storm sewer systems pursuant
to paragraphs 40 CFR §122.26 (b)(4), (b)(7), or (b)(16), or are designated under [40 CFR
§122.26(a)(1)(v).

National Pollutant Discharge Elimination System (NPDES) — The national program for
issuing, modifying, revoking and reissuing, terminating, monitoring and enforcing permits, and
imposing and enforcing pretreatment requirements, under sections 307, 402, 318, and 405 of
CWA [40 CFR 122.2].

Natural Drainage System — A natural drainage system is a drainage system that has not been
improved (e.g., channelized or armored). The clearing or dredging of a natural drainage system
does not cause the system to be classified as improved.

New Development — Land disturbing activities; structural development, including construction
or installation of a building or structure, creation of impervious surfaces; and land subdivision.

Nonpoint Source — Any source of water pollution that does not meet the legal definition of
“point source” in section 40 CFR 122.22 or section 502(14) of the Clean Water Act.

Non-Storm Water - All discharges into and from a MS4 that do not originate from precipitation
events (i.e., all discharges from a MS4 other than storm water). Non-storm water includes illicit
discharges and NPDES permitted discharges.

Non-Water Quality Milestone — A performance benchmark for a Permittee’s discharges
indicating progress toward final attainment of a water quality standard in receiving waters, but
which is not related to the quality of the Permittee’s discharge or of receiving waters. Examples
may include, but are not limited to, obtaining budgetary approval from a City Council, other
financing, or obtaining entitlements for a capital improvement project that ultimately will reduce
the Permittee’s contribution of pollutants to waters of the United States. Achievement or non-
achievement of a non-water quality milestone must be readily verifiable, and must include a
date for its achievement.

Typically, non-water quality milestones should be among the earliest benchmarks achieved by a
Permittee for a given PWQC, as they facilitate later steps that achieve actual pollutant
reductions in receiving waters. Although a Permittee’s non-water quality milestones in a board-
approved SWMP are enforceable components of this Order, the procedure for remaining in
compliance with this Order despite missing a deadline is different for non-water quality
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milestones than it is for water quality milestones, as described in Parts V.C.5 and V.C.8 of this
Order.

Nuisance - Anything which meets all of the following requirements: 1) Is injurious to health, or is
indecent, or offensive to the senses, or an obstruction to the free use of property, so as to
interfere with the comfortable enjoyment of life or property; 2) Affects at the same time an entire
community or neighborhood, or any considerable number of persons, although the extent of the
annoyance or damage inflicted upon individuals may be unequal; and 3) Occurs during, or as a
result of, the treatment or disposal of wastes [Water Code section 13050(m)].

Order — Unless otherwise specified, refers to this Order, Order R5-2016-XXXX (NPDES No.
CASXXXXXX).

Outfall — A point source as defined in 40 CFR section 122.2 at the point where a municipal
separate storm sewer discharges to waters of the United States but does not include open
conveyances connecting two municipal separate storm sewers, or pipes, tunnels, or other
conveyances that connect segments of the same stream or other waters of the United States
and are used to convey waters of the United States [40 CFR § 122.26(b)(9)].

Parking Lot - Land area or facility for the parking or storage of motor vehicles used for
business, commerce, industry, or personal use, with a lot size of 5,000 square feet or more of
surface area, or with 25 or more parking spaces.

Permittee — A discharger enrolled under this Order as being responsible for permit
requirements within its Jurisdictional Runoff Area.

Point Source - Any discernible, confined, and discrete conveyance, including, but not limited to,
any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock,
concentrated animal feeding operation, landfill leachate collection systems, vessel, or other
floating craft from which pollutants are or may be discharged. This term does not include return
flows from irrigated agriculture or agricultural storm water runoff [40 CFR § 122.2; CWA section
502(14)].

Pollutant - Dredged spoll, solid waste, incinerator residue, sewage, garbage, sewage sludge,
munitions, chemical wastes, biological materials, radioactive materials (except those regulated
under the Atomic Energy Act of 1954, as amended (42 USC 8§ 200, et seq.), heat, wrecked or
discarded equipment, rock, sand, cellar dirt and industrial, municipal , ad agricultural waste
discharged into water [CWA section 502(6)].

Pollution - The alteration of the quality of the waters of the State by waste, to a degree that
unreasonably affects either of the following: 1) The waters for beneficial uses; or 2) Facilities
that serve these beneficial uses; Pollution may include contamination [Water Code section
13050(1)].

Pollution Prevention - any action that causes a net reduction in the use or generation of a
hazardous substance or other pollutant that is discharged into water and includes, but is not
limited to, input change, operational improvement, production process change, and product
reformulation (as defined in Water Code section 13263.3). Pollution prevention does not
include actions that merely shift a pollutant in wastewater from one environmental medium to
another environmental medium, unless clear environmental benefits of such an approach are
identified to the satisfaction of the Central Valley Water Board.

Potable Water — Water that meets the drinking water standards of the USEPA and the State
Water Board’s Division of Drinking Water.
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Priority Development Project — Those projects that are required to incorporate appropriate
storm water mitigation measures into the design plan for their respective project. Although the
Permittee's SWMP may include its own definition of Priority Development Projects, that
definition must be designed to achieve equivalent protection of water quality to that achieved
with the following criteria:

1. Single-family hillside residences (includes development on any natural slope that is twenty-
five percent or greater);

2. Residential subdivisions of ten or more units (includes single family homes, multifamily
homes, condominiums, and apartments);

100,000 square foot industrial/commercial development;

Automotive repair shops (SIC 5013, 5014, 5541, 7532-7534, and 7536-7539);
Restaurants (SIC 5812);

Parking lots with 5,000 square feet or more or with 25 or more parking spaces; and

Redevelopment projects that are within one of these categories are included if the
redevelopment adds or creates at least 5,000 square feet of impervious surface to the
original developments; if the addition constitutes less than 50 percent of the original
development, the design standard only applies to the addition.

No gk

Priority Water Quality Constituent - A subset of the water quality constituents that represent
the highest threat to receiving water quality within a Jurisdictional Runoff Area.

Reasonable Assurance Analysis (RAA) - An analysis performed by the Permittee that
demonstrates with a high degree of certainty/confidence that strategies and activities proposed
in the SWMP are likely to achieve water quality milestones identified in the SWMP—including
timely final attainment of water quality standards. One reasonable assurance analysis may
cover more than one water body-pollutant combination, but each priority water quality
constituent must be addressed by at least one reasonable assurance analysis.

Receiving Water — A “water of the United States” into which pollutants are or may be
discharged.

Redevelopment - Land disturbing activity that results in the creation, addition, or replacement
impervious surface area on an already developed site (the amount of impervious surface area
that triggers this definition shall be defined in the Permittee’s development standards).
Redevelopment includes, but is not limited to the expansion of a building footprint; addition or
replacement of a structure; replacement of impervious surface area that is not part of a routine
maintenance activity; and land disturbing activities related to structural or impervious surfaces.
It does not include routine maintenance to maintain original line and grade, hydraulic capacity,
or original purpose of facility, nor does it include emergency construction activities required to
immediately protect public health and safety.

Restaurant — A stationary facility that sells prepared foods and drinks for consumption,
including but not limited to stationary lunch counters and refreshment stands selling prepared
foods and drinks for immediate consumption.

Retrofitting —A wide range of projects that provide pollutant reduction on an existing
development currently untreated by any BMP or is inadequately treated by an existing BMP.
Different than new development that requires storm water to be managed onsite, storm water
retrofitting is applied to older developments which were constructed prior to storm water onsite
management or design criteria requirements were established. Storm water retrofits can be
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classified into two broad categories: (1) New retrofit facilities which utilize a range of storm water
treatment and runoff reduction mechanisms to create new storage and reduce pollutants; and
(2) Existing onsite retrofits which convert, enhance, or restore existing BMPs to employ a more
effective treatment mechanism, increase treatment volume and/or hydraulic retention time,
and/or renew performance.

Routine Maintenance — Includes, but is not limited to projects conducted to:

1. Maintain the original line and grade, hydraulic capacity, or original purpose of the facility.

2. Perform as needed restoration work to preserve the original design grade, integrity and
hydraulic capacity of flood control facilities.

3. Includes road shoulder work, regarding dirt or gravel roadways and shoulders and
performing ditch cleanouts.

4. Update existing lines (to replace existing lines with new materials or pipes) and facilities to
comply with applicable codes, standards, and regulations regardless if such projects result
in increased capacity.

5. Repair leaks.

Routine maintenance does not include construction of new lines or facilities resulting from
compliance with applicable codes, standards and regulations. New lines include those that are
not associated with existing facilities and are not part of a project to update or replace existing
lines.

Runoff - All flows in a storm water conveyance system that consists of the following
components: (1) storm water (wet weather flows) and (2) non-storm water including dry weather
flows.

Screening — Using proactive methods to identify illegal connections through a continuously
narrowing process. The methods may include performing baseline monitoring of open
channels, conducting special investigations using a prioritizing approach, analyzing
maintenance records for catch basin and storm drain cleaning and operation, and verifying all
permitted connections into the storm drains. Special investigation techniques may include: dye
testing, visual inspection, smoke testing, flow monitoring, infrared, aerial and thermal
photography, and remote control camera operation.

Sediment - Soil, sand, and minerals washed from land into water. Sediment resulting from
anthropogenic sources (e.g. human induced land disturbance activities) is considered a
pollutant. This Order regulates only the discharges of sediment from anthropogenic sources and
does not regulate naturally occurring sources of sediment.

Solid Waste — All putrescible and nonputrescible solid, semisolid, and liquid wastes.
[cal. Government Code section 68055.1(h)]

Source Control Best Management Practice — Any schedules of activities, prohibitions of
practices, maintenance procedures, managerial practices or operational practices that aim to
prevent storm water pollution by reducing the potential for contamination at the source of
pollution.

Storm Event — Any storm event with 0.25 inches or more accumulated over the previous
twenty-four (24) hours.

Storm Drain System — The basic infrastructure in a MS4 that collects and conveys storm water
and approved or illicit non-storm water runoff.
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Storm Water — Storm water runoff, snow melt runoff and surface runoff and drainage. Surface
runoff and drainage pertains to runoff and drainage resulting from precipitation events.
[40 CFR 122.26(b)(13)]

Storm Water Management Plan (SWMP) - Pursuant to 40 CFR 122.26(d)(2)(iv), the Permittee
is required to develop and submit a SWMP covering the five (5) year permit term. The SWMP is
the overarching Storm Water Management Program planning document and includes
comprehensive details on the Permittee’s process for implementing the permit requirements.
The SWMP must be approved by the Water Board before it becomes effective.

Storm Water Pollution Prevention Plan (SWPPP) - A plan, as required by the CGP or IGP,
identifying potential pollutant sources and describing the design, placement and implementation
of BMPs, to effectively prevent non-storm water discharges and reduce pollutants in storm water
discharges during activities covered by that permit.

Structural Best Management Practices - A subset of BMPs which detains, retains, filters,
removes, or prevents the release of pollutants to surface waters from development projects in
perpetuity, after construction of a project is completed.

Surface Drainage — Any above-ground runoff (sheet flow, and open channel flows) that
discharges into the MS4.

Surface Water Ambient Monitoring Program (SWAMP) — the State Water Board’s program to
monitor surface water quality; coordinate consistent scientific methods; and design strategies for
improving water quality monitoring, assessment, and reporting.

Technology Based Effluent Limitations - A technology based effluent limitation is based on
the capability of a model treatment method to reduce a pollutant to a certain concentration
(NPDES Permit Writer's Manual, Appendix A). Technology based requirements represent the
minimum level of control that must be imposed in a permit issued under CWA section 402.

Total Maximum Daily Load (TMDL) - The maximum amount of a pollutant that can be
discharged into a water body from all sources (point and non-point) and still maintain water
guality standards. Under CWA section 303(d), TMDLs must be developed for all water bodies
that do not meet water quality standards after application of technology-based controls.

Toxicity - Adverse responses of organisms to chemicals or physical agents ranging from
mortality to physiological responses (such as impaired reproduction or growth anomalies). The
water quality objectives for toxicity provided in the Basin Plan, states...“All waters shall be
maintained free of toxic substances in concentrations that produce detrimental physiological
responses in human, plant, animal, or aquatic life. This objective applies regardless of whether
the toxicity is caused by a single substance or by the interactive effect of multiple substances.
Compliance with this objective will be determined by analyses of indicator organisms, species
diversity, population growth, growth anomalies, and biotoxicity tests of appropriate duration or
other methods as specified by the [Central Valley Water Board].”

Toxicity Identification Evaluation (TIE) - A set of procedures to identify the specific
chemical(s) responsible for toxicity. These procedures are performed in three phases
(characterization, identification, and confirmation) using aquatic organism toxicity tests.

Toxicity Reduction Evaluation (TRE) TRE is a study conducted in a step-wise process
designed to identify the causative agents of effluent or ambient toxicity, isolate the sources of
toxicity, evaluate the effectiveness of toxicity control options, and then confirm the reduction in
toxicity. The first steps of the TRE consist of the collection of data relevant to the toxicity,
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including additional toxicity testing, and an evaluation of facility operations and maintenance
practices, and best management practices. A Toxicity Identification Evaluation (TIE) may be
required as part of the TRE, if appropriate. (A TIE is a set of procedures to identify the specific
chemical(s) responsible for toxicity. These procedures are performed in three phases
(characterization, identification, and confirmation) using aquatic organism toxicity tests).

Trash (and Debris) - all improperly discarded solid material from any production,
manufacturing, or processing operation including, but not limited to, products, product
packaging, or containers constructed of plastic, steel, aluminum, glass, paper, or other
synthetic or natural materials.

Treatment Control Best Management Practice — Any engineered system designed to remove
pollutants by simple gravity settling of particulate pollutants, filtration, biological uptake, media
absorption or any other physical, biological, or chemical process.

Waste Load Allocation (WLA) -The portion of a receiving water's loading capacity that is
allocated to one of its existing or future point sources of pollution. WLAS constitute a type of
water quality based effluent limitation.

Water Quality Milestone — A performance benchmark for a Permittee’s discharges indicating
progress toward final attainment of a water quality standard in receiving waters. Water quality
milestones may take a variety of forms, such as receiving water limitations, interim or final
WQBELSs established in TMDLSs, action levels or benchmarks, pollutant concentrations, load
reductions, number of impaired water bodies delisted from the List of Water Quality Impaired
Segments, Index of Biotic Integrity (IBI) scores, or other appropriate metrics. Water quality
milestones for each PWQC must build upon previous milestones and lead to final attainment of
the applicable final water quality standards for that PWQC.

Water Quality Objective (WQO) - Numerical or narrative limits or levels of water quality
constituents or characteristics which are established for the reasonable protection of designated
beneficial uses of the water or the prevention of nuisance within a specific area [Water Code
section 13050 (h)].

Water Quality Standards (WQS) - Water quality standards, as defined in CWA section 303(c)
consist of the designated beneficial uses (e.g., swimming, fishing, municipal drinking water
supply, etc.,) of a water body and water quality criteria necessary to protect those uses.

Water Quality-Based Effluent Limitation (WQBELS) - Any restriction imposed on quantities,
discharge rates, and concentrations of pollutants, which are discharged from point sources to
waters of the United States necessary to achieve a water quality standard.

Water Quality Control Measures — implementation of storm water best management practices
designed to meet water quality standards or objectives for the reasonable protection of
beneficial uses.

Waters of the State — Any surface water or groundwater, including saline waters within the
boundaries of the State. [Water Code section 13050 (e)]

Waters of the United States — Waters described by the federal Clean Water Act regulations
defining “waters of the United States,” including but not limited to 40 CFR 122.2.

Watershed - That geographical area that drains to a specified point on a water course, usually
a confluence of streams or rivers (also known as drainage area, catchment, or river basin).
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Work Plan - The five-year implementation document that identifies and schedules the specific,
detailed tasks a Permittee must perform in order to comply with the strategies and activities in

its SWMP. The Work Plan is submitted as a companion document to the SWMP and must be
approved by the Executive Officer.
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ATTACHMENT E — MONITORING TABLES FOR ATTACHMENT K
E

Table 1. Toxicity Testing Criteria

Freshwater Organism Test Approach USEPA Protocol®
Pimephales promelas 1 acute EPA-821-R-02-012°
phales p 1 chronic EPA-821-R-02-013°
Ceriodaphnia dubia 1 acute EPA-821-R-02-012
P 1 chronic EPA-821-R-02-013
. . EPA-821-R-02-012
Psuedoklrc.hnegella 1 acute EPA-821-R-02-013
subcapitata 1 chronic
Notes:
USEPA protocols must be utilized for toxicity testing as promulgated in 40 CFR 136 Table

1A

*Methods for Measuring the Acute Toxicity of Effluents and Receiving Waters to Freshwater
and Marine Organisms, Fifth Edition, USEPA, October 2002, or most recent edition.
*Short-term Methods for Estimating the Chronic Toxicity of Effluents and Receiving Waters to
Freshwater Organisms, Fourth Edition, USEPA, October 2002, or most recent edition.

*Can be substituted with Raphidocelis subcapitata or Selenastrum captricornutum
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Table 2: List of Constituents and Associated Minimum Levels (MLs)*
for the Storm Water and Urban Discharge Monitoring Program

CONSTITUENTS MLs
FIELD/LAB MEASUREMENTS

Date mm/dd/yyyy
Sample Time hr:mm

Sample Location

latitude/longitude, station ID

Weather conditions degrees F
Rainfall in previous 24-hours Inches
Flow feet/sec
GENERAL mg/L
Alkalinity 2
Biochemical Oxygen Demand 2
Chemical Oxygen Demand 20-900
Chloride 2
Dissolved Oxygen Sensitivity to 5 mg/L
Dissolved Phosphorus 0.05
Methylene Blue Active Substances (MBAS) 0.5
Nitrate-Nitrite 0.1

Oil and Grease 5

pH 0 — 14 standard units
Specific Conductance 1 umhos/cm
Suspended Sediment Concentration™" 2
Temperature (Water) degrees C
Total Dissolved Solids 2
Total Hardness 2
Total Kjeldahl Nitrogen 0.1
Total Petroleum Hydrocarbon 5
Total Organic Carbon 1
Total Phenols 1
Total Phosphorus 0.05
Total Suspended Solids 2
Turbidity 0.1 NTU

40 Reporting Levels (RL) must be lower than or equal to the ML value designated in Table 2. If a particular

ML is not attainable in accordance with procedures set forth in 40 CFR 136, the lowest quantifiable

concentration of the lowest calibration standard analyzed by a specific analytical procedure may be used

instead.

*! Suspended sediment concentration (SSC) must be analyzed per American Society for Testing and

Materials (ASTM) Standard Test Method D-3977-97
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ATTACHMENT F — FACT SHEET
F

As described in Part 1.2 of this Order, this Fact Sheet sets forth the significant factual, legal,
methodological, and policy rationale that serves as the basis for the requirements of this Order.
This Order has been prepared under a standardized format to accommodate a broad range of
discharge requirements for Permittees in the Central Valley region of California.

l. PERMIT INFORMATION
A. Need to Regulate Discharges from Municipal Separate Storm Sewer Systems

The quality of storm water and non-storm water discharges from Municipal Separate
Storm Sewer Systems (MS4s) is fundamentally important to the health of the
environment and the quality of life in the Central Valley region. Polluted storm water and
non-storm water discharges from MS4s are one of the leading causes of water quality
impairment in the Central Valley region. Storm water and non-storm water accumulates
pollutants, such as debris, nutrients, metals, pesticides, pathogens, and sediment as it
flows over the land surface, which can result in adverse effects on receiving water
guality if discharged untreated. The United States Environmental Protection Agency
(USEPA) recognizes urbanization increases the variety and amount of pollutants carried
into our nation’s waters from contaminated storm water and urban runoff.

The National Urban Runoff Program (NURP) Study conducted by USEPA showed that
MS4 discharges draining from residential, commercial, and light industrial areas contain
significant loadings of total suspended solids and other pollutants.*> The NURP Study
also found that pollutant levels from illicit discharges were high enough to significantly
degrade receiving water quality, and threaten aquatic life, wildlife, and human health.
The general findings and conclusions of the NURP Study are reiterated in the more
recent 2008 National Research Council, and many other studies continue to support the
conclusions of the NURP Study.*® For example, the United States Geological Survey
(USGS) analyzed data from the NURP Study, and summarized additional monitoring
data compiled during the 1980s over 700 storm events at 99 different locations, including
the City of Fresno*. The USGS report confirmed pollution problems associated with
metals and sediment concentrations in urban storm water runoff.

The 1992, 1994, and 1996 National Water Quality Inventory Reports (e.g., CWA section
305(b) reports) to Congress prepared by USEPA showed a trend of impairment in the
Nation’s waters from contaminated urban storm water runoff. The 2004 National Water

*2 Results of the Nationwide Urban Runoff Program, Volumes | and II, United States Environmental
Protection Agency, Washington, D.C., December 1983

3 (1) Preliminary Data Summary of Urban Storm Water Best Management Practices, United States
Environmental Protection Agency, Washington, D.C., EPA-821-R-09-012, August 1999; (2) State Water
Resources Control Board’'s 2010 (or most recently approved) Clean Water Act section 303(d) List and
section 305(b) report.; (3) Urban Stormwater Management in the United States, Committee on Reducing
Stormwater Discharge Contributions in Water Pollution, Water Science and Technology Board, Division
on Earth and Life Sciences, National Research Council of The National Academies, 2008; and (4)
Pathogens in Urban Stormwater Systems, Urban Water Resources Research Council, August 2014.
“u.s. Geological Survey Urban-Stormwater Data Base for 22 Metropolitan Areas Throughout the United
States, Open File Report 85-337, 1985.
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Quiality Inventory showed that urban runoff/storm water discharges at that time
contributed to the impairment of 22,559 miles of rivers and streams, 701,024 acres of
lakes, reservoirs, and ponds, 867 square miles of bays and estuaries, and 369 acres of
wetlands in the United States.** Comparatively, the 2010 California Water Quality
Assessment Report cited specific categories (e.g., urban-related runoff/storm water,
municipal point source discharges, and hydromodification) as significant sources of
impairment to the same water body types. Finally, a 1999 report by the Natural
Resources Defense Council identified two main causes of the storm water pollution
problem in urban areas: increased volume and velocity due to impervious cover, and
certaingtctivities may be larger contributors to increased discharge of pollutants than
others.

Certain pollutants present in storm water and/or urban runoff may be derived from
extraneous sources over which Permittees have no or limited jurisdiction/control.
Examples of such pollutants and their respective sources are: PAHs which are products
of internal combustion engine operation, nitrates, bis(2-ethylhexyl) phthalate and
mercury from atmospheric deposition, lead from fuels, copper from brake pad wear, zinc
from tire wear, dioxins as products of combustion, pesticides from legal applications, and
natural occurring minerals from local geology.

Federal, state, regional, or local entities within the Permittees’ boundaries, not currently
named in this Order, operate storm drain facilities and/or discharge storm water to the
storm drains covered by this Order. The Permittees may lack legal jurisdiction over these
entities under applicable state and federal authorities. Consequently, the Regional Water
Board recognizes that the Permittees should not be held responsible for such facilities
and/or discharges. However, Permittees should notify the Regional Water Board upon
recognition of discharges, which are a threat to storm water quality protection.

The State and Regional Water Boards may consider issuing separate NPDES storm
water permits to other federal, state, or regional entities operating and discharging within
the Permittees’ boundaries that may not be subject to direct regulation by the
Permittees. Federal agencies are not subject to municipal storm water requirements
although they may be permitted as industrial dischargers.

B. Background of Central Valley Region Municipal Storm Water Permits

Water pollution was first regulated in the United States under the Federal Water
Pollution Control Act of 1948. The law became commonly known as the Clean Water
Act in 1972, when it was amended in response to growing public concerns to control
water pollution. The Clean Water Act (CWA) prohibited point source discharges of any
pollutant to waters of the United States unless the discharge was authorized by a
National Pollutant Discharge Elimination System (NPDES) permit. The 1987
amendments to the CWA included regulation of storm water discharges from industrial
activities and municipal storm sewers. This amendment required tracking point sources
and implementing controls to minimize the discharge of pollutants.

*5 California Water Quality Assessment Report, USEPA, 2010.
http://ofmpub.epa.gov/waters10/attains_state.control?p_state=CA

*® Stormwater Strategies, Community Response to Runoff Pollution, Natural Resources Defense Council,
May 1999. http://www.nrdc.org/water/pollution/storm/stoinx.asp
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Congress amended the CWA in 1987 to require implementation of a comprehensive
national program to address storm water discharges under two phases. The first phase
(commonly referred to as “Phase 1”) was put into effect on 16 November 1990 and
required NPDES permits for MS4s generally serving a population of 100,000 persons or
more, specific industrial categories, and construction sites that disturbed five or more
acres of land . The second phase of the 1987 CWA amendment (commonly referred to
as “Phase II”) was put into effect on 8 December 1999, expanding NPDES permits
requirements to discharges of storm water from smaller municipalities in urbanized areas
and construction sites between one and five acres of land disturbance, and conditionally
excluding storm water discharges from industrial facilities that can demonstrate “no
exposure” of industrial activities or materials to storm water.*’

Accordingly, the Central Valley Regional Water Quality Control Board (Central Valley
Water Board) issued the first Phase | MS4 permit in 1990 to regulate municipal storm
water discharges. Initially, Phase | MS4 permits contained the essentials of the CWA
regulations, yet provided the flexibility to address and manage storm water discharges
through a runoff management program. Subsequent Phase | MS4 permits issued over
the next 25 years expanded requirements to include substantively the same core
requirements as that first-issued Phase | MS4 permit:

1. CWA section 303(d) List and Total Maximum Daily Load (TMDL) requirements to be
integrated into monitoring and storm water management program implementation;

2. compliance with water quality standards based on discharge prohibitions and
receiving water limitations;

3. iterative process for managing storm water runoff;

4. sufficient levels of implementation to meet the maximum extent practicable (MEP)
standard for municipal storm water discharges;

5. design standards for structural post-construction best management practices (BMPS)
for new development and significant redevelopment;

6. a monitoring and reporting program;
7. awatershed management approach and more watershed-wide coordination;

8. assessments to determine the effectiveness of the Storm Water Management
Program implementation; and

9. new and emerging approaches for managing storm water runoff and discharges,
(e.g., low impact development (LID) and hydromaodification).

*T USEPA, 1999. 40 CFR Parts 9, 122, 123, and 124. National Pollutant Discharge Elimination System
Regulations for Revision of the Water Pollution Control Program Addressing Storm Water Discharges,
Final Rule 64 FR 68727.
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Despite including substantively the same core requirements in each permit, several
inconsistencies remained that complicated oversight and implementation by the Central
Valley Water Board. Currently, the Central Valley Water Board’s MS4 Program
oversees 7 Phase | MS4 permits covering 23 MS4s and implements the State Water
Resources Control Board’s (State Water Board) Phase 1l MS4 Permit, which covers over
120 Phase Il MS4s across the Central Valley region. The Central Valley Water Board
has acknowledged that issuing a single, region-wide MS4 permit that could apply to all
Phase | and Il MS4 Permittees in the Central Valley region can and is expected to result
in more consistent implementation, improving coordination among agencies with
watersheds crossing multiple jurisdictions, and minimizing resources spent with each
permit renewal process.

. Region-Wide MS4 Permit Approach

This Order shifts the focus of permit requirements from a level of actions to be
implemented by the Permittee to identifying outcomes to be achieved by those actions.
This permitting approach, referred to as a water quality focused framework, represents
an important paradigm shift in the approach for MS4 permits within the Central Valley
region. Any Phase | or Il MS4 under the jurisdiction of the Central Valley Water Board,
or their designated representative, may enroll in this Order.

There are two main objectives for the development of a Region-wide MS4 Permit:

1) bring a consistent set of MS4 permit conditions to each of the Permittee’s Storm
Water Management Programs to be implemented within its Jurisdictional Runoff Area;
and 2) provide a water quality focused MS4 permit with conditions that will allow the
Permittee the flexibility to focus efforts and resources on achieving water quality
improvement rather than on completing specific prescriptive actions.

To accomplish these goals, this Order requires each Permittee to follow a Performance-
Based approach to implement its Storm Water Management Program as described in
their Storm Water Management Plan (SWMP). This Order also provides a Prescriptive-
Based alternative, which serves as a “backstop” should a Central Valley Water Board
approved SWMP fail to be developed or properly implemented. The Prescriptive-Based
approach clearly defines a traditional process that provides a predictable step-by-step
pathway for the Permittee to follow. This approach is familiar and simple, providing a
clear description of acceptable steps to compliance.

The Performance-Based approach included in this Order, with respect to each
Permittee’s Storm Water Management Program, will be to focus on identification and
prioritization of water quality impairments, and implementation of effective, reasonable
and timely actions to address those priority impairments. Development and
implementation of each Permittee’s Storm Water Management Program will be based on
assessments completed by the Permittee in accordance with prioritized water quality
conditions. The Permittees will have flexibility in the development and implementation of
their Storm Water Management Programs to best utilize their available resources in
addressing a specific set of priorities effectively. Trying to address all the water quality
priorities simultaneously has resulted in limited success, or Permittees expending
resources conducting activities that do not necessarily focus on the priority water quality
constituents.
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Based on prioritized water quality conditions, the Permittees will identify incremental
programmatic and water quality improvement milestones, strategies, and activities that
can be used to measure and demonstrate progress or improvements toward addressing
those priorities. Water quality improvement milestones, strategies, and approaches
developed by the Permittee must include specific requirements and dates for their
achievement consistent with other compliance dates described in this Order (e.g., TMDL
compliance dates, reporting due dates). Milestones and dates must be developed and
implemented for monitoring and program elements.

Each Permittee must develop a schedule that integrates the milestones and dates for
their achievement described in their SWMP. As part of the SWMP development, the
Permittee must identify enforceable requirements and milestones and dates for their
achievement to control MS4 discharges such that they do not cause or contribute to
exceedances and/or excursions of water quality standards. Achievement of milestones
must occur within a timeframe(s) that is as short as possible, taking into account the
technological, operational, and economic factors that affect the design, development,
and implementation of the control measures that are necessary to meet milestones.
Milestones and dates for their achievement must relate to a specific water quality
endpoint (e.g., a percentage reduction in sediment toxicity, MS4 drainage area is
meeting the receiving water limitations within that area, or meeting assigned waste load
allocations specified in the applicable TMDL(s)). During the early stages of managing a
priority water quality constituent, milestones may relate to a necessary non-water quality
action such as securing approval or financing for a capital improvement project that
ultimately will achieve water quality milestones. The measurement of progress toward
achieving the milestones requires a better defined and more focused Storm Water
Management Program than under the prior permit terms.

By providing a Region-wide MS4 Permit that allows the Permittees to make more
decisions about how to utilize and focus their resources, along with better defined
monitoring and reporting requirements to inform their programmatic and water quality
management decisions, the Permittee will have the opportunity to:

1. Plan strategically. The Permittee must have the ability to identify their available
resources and develop and implement long term management plans that can
organize, collect, and use those resources in the most strategically advantageous
and efficient manner possible. The ability to develop long term plans will allow the
Permittee to focus and utilize their resources in a more concerted way in order to
address specific water quality priorities through stated desired outcomes.

2. Manage adaptively. The Permittee must be given the ability to modify their plans as
additional information and data are collected. As a result of the new information
and/or data, modifications to a Permittee’s plans, programs, priorities, milestones,
strategies, and/or schedules may be necessary in order to achieve a stated desired
outcome.

3. Identify synergies. The Permittee must be given more flexibility to identify
efficiencies within and among its SWMP as the strategies are developed and
implemented to increase the Permittee’s collective effectiveness. The Permittee
must also be able to identify and utilize resources available from other agencies and
entities to further augment and enhance their SWMPs and/or to collectively work with
those other agencies and entities toward achieving a stated desired outcome.
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The requirements of this Order will provide each Permittee the flexibility and
responsibility to decide what actions will be necessary to achieve an outcome that is
tailored and designed by the Permittee to improve the water quality conditions. The
Central Valley Water Board expects the approach of this Order to give each Permittee a
greater sense of ownership for restoring the quality of receiving waters in the
Jurisdictional Runoff Area by becoming an integral part of the decision making process
in identifying water quality conditions to be addressed, as well as determining the best
use of their resources.

Under the Performance-Based approach, the Permittee will have the flexibility necessary
to shift its program to more targeted, water quality-driven planning and implementation,
rather than prescriptive, fixed actions. The conditions of the receiving waters drive
management actions, which in turn focus on measures to address pollutant contributions
from MS4 discharges. It is critical that the Permittee designs and implements their
Storm Water Management Program based on improved knowledge of storm water and
its impacts on local and regional receiving waters, and by employing BMPs that have
been developed and refined over the past two decades. Storm Water Management
Programs are driven by strategic planning, implementation, and adaptive management,
which may result in more cost effective implementation. This approach, which is
supported by short- and long-term planning and implementation, ultimately allows the
Permittee the time and flexibility through adaptive management to prioritize and
customize control measures to address the local water quality issues that are specific to
their Jurisdictional Runoff Area.

The Order authorizes the discharge of pollutants contained in storm water discharges,
so long as the MS4 reduces the level of pollutants discharged to the MEP and does not
otherwise cause or contribute to exceedances and/or excursions of any applicable water
guality objective or water quality standard (collectively, WQS). The Order also
authorizes the discharge of pollutants from certain non-storm water discharges. The
Permittee’s full compliance with the requirements in this Order, including timely
implementation of their Storm Water Management Program described in its SWMP and
Work Plans, constitutes compliance with the Discharge Prohibitions and Receiving
Water Limitations (Parts II.A and V).

Although Permittees may prioritize different pollutants and adopt different strategies for
meeting the MEP standard based on their unique circumstances, Permittees will
fundamentally step through the same process of the water quality focused permit
framework to obtain and maintain coverage under this Order. Some benefits of a water
guality focused permitting framework include:

1. Efficiently leveraging municipal storm water resources at a regional level
(e.g., monitoring and public outreach);

2. Increasing flexibility;

3. Relating priority constituents of concern to Storm Water Management Program
actions;

4. Establishing a consistent regulatory framework for MS4 owners and operators across
the Central Valley region;
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5. Providing the ability for municipalities to prioritize the Storm Water Management
Program elements with the greatest benefit to water quality; and

6. Assessing progress at local, regional, or watershed levels.
D. Defined Terms

Many terms (e.g., “Permittee”) in this Order are defined in Attachment C (Acronyms,
Abbreviations, and Definitions). All other terms shall have the meaning prescribed in the
federal Clean Water Act, as amended, and the Clean Water Act’s applicable regulations
(collectively, the “CWA”") or the Porter-Cologne Water Quality Control Act, (California
Water Code (Water Code) 813000 et seq.). Any terms not defined in Attachment C
(Acronyms, Abbreviations, and Definitions), the Water Code, or the CWA shall have their
ordinary meaning.

.  APPLICABLE STATUTES, REGULATIONS, PLANS AND POLICIES
A. Legal Authorities — Federal Clean Water Act and California Water Code

This Order is issued pursuant to section 402 of the CWA and implementing regulations
adopted by the USEPA and chapter 5.5, division 7 of the California Water Code (CWC)
(commencing with section 13370). This Order serves as an NPDES permit for point
source discharges to surface waters. This Order also serves as waste discharge
requirements pursuant to article 4, chapter 4, division 7 of the CWC (commencing with
section 13260) to the extent those provisions implement the federal NPDES permitting
program in California.

The objective of the CWA is “to restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.” To carry out this objective, the CWA requires
the implementation of permit programs to regulate the discharge of pollutants and
dredged or fill material to the navigable waters of the U.S. and to regulate the use and
disposal of sewage sludge. CWA section 402 provides the legal authority to issue a
permit for the discharge of pollutants to waters of the U.S. under the NPDES. The CWA
provides that NPDES permits may be issued by states which are authorized to
implement the provisions of that act. California became authorized to implement the
NPDES permit program on May 14, 1973.

The Porter-Cologne Water Quality Control Act (Division 7, commencing with CWC
section 13000) established the State Water Board and nine Regional Water Quality
Control Boards (Regional Water Boards) as the principal state agencies with primary
responsibility for the coordination and control of water quality. CWC section 13200(f)
established the Central Valley Water Board, which has the primary responsibility for the
coordination and control of water quality in the Central Valley region, which includes but
is not limited to all the basins draining into the Sacramento-San Joaquin River Delta and
their tributaries. The Central Valley Water Board implements the CWA through Chapter
5.5 of the CWC, commencing with section 13370. CWC section 13377 provides the
Central Valley Water Board the legal authority to issue waste discharge requirements to
ensure compliance with all applicable provisions of the CWA and acts amendatory
thereof or supplementary, thereto, to implement water quality control plans, or for the
protection of beneficial uses, or to prevent nuisance.
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CWA section 402(p) requires the USEPA or authorized state to issue NPDES permits for
storm water discharges from MS4s to waters of the U.S. CWA section 402(p)(3)(B)(ii)
requires that NPDES permits for storm water discharges from MS4s “effectively prohibit
non-storm water discharges” into the MS4s. CWA section 402(p)(3)(B)(iii) requires that
NPDES permits for storm water discharges from MS4s to “require controls to reduce the
discharge of pollutants to the maximum extent practicable [MEP], including management
practices, control techniques and system, design and engineering methods, and such
other provisions as the Administrator or the State determines appropriate for the control
of such pollutants.”

The USEPA published implementing regulations (Code of Federal Regulations [CFR]
Title 40, Part 122 [40 CFR 122]), which prescribe permit application requirements for
storm water discharges from MS4s pursuant to CWA section 402(p), on November 16,
1990. The USEPA published an Interpretive Policy Memorandum on Reapplication
Requirements for Municipal Separate Storm Sewer Systems, which provided guidance
on permit application requirements for regulated MS4s, on May 17, 1996. The federal
regulations in 40 CFR 122 and guidance issued by USEPA serve as the foundation for
the provisions of previous MS4 permits issued by the Central Valley Water Board. CWA
section 402(p)(3)(B) provides the Central Valley Water Board the legal authority to issue
an NPDES permit as compared to separate MS4 permits based upon City, County - and
partial County-wide boundaries as they exist within the Central Valley region. CWA
section 402(p)(3)(B) states that “Permits for discharges from municipal storm sewers- (i)
may be issued on a system- or jurisdiction-wide basis ....” The federal regulations in 40
CFR 122.26(a)(1)(v) also state that the Central Valley Water Board “may designate
dischargers from municipal separate storm sewers on a system-wide or jurisdiction-wide
basis. In making this determination, the [Central Valley Water Board] may consider the
following factors: (A) the location of the discharge with respect to waters of the United
States; (B) the size of the discharge; (C) the quantity and nature of the pollutants
discharged to waters of the United States; and (D) other relevant factors.”

More specifically, the federal regulations provide that for large and medium MS4
systems, the Central Valley Water Board may issue a regional permit. Specifically, the
federal regulation in 40 CFR 122.26(a)(3)(ii) through (v) provides:

"(ii) The Director may either issue one system-wide permit covering all
discharges from municipal separate storm sewers within a large or
medium municipal storm sewer system or issue distinct permits for
appropriate categories of discharges within a large or municipal
separate storm sewer system including, but not limited to: all
discharges owned or operated by the same municipality; located
within the same jurisdiction; all discharges within a system that
discharge to the same watershed; discharges within a system that
are similar in nature; or for individual discharges from municipal
separate storm sewers within the system.

(iii) The operator of a discharge from a municipal separate storm
sewer which is part of a large or medium municipal separate storm
sewer system must either: (A) Participate in a permit application
(to be a permittee or a co-permittee) with one or more other
operator of discharges from the large or medium municipal storm
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sewer system which covers all, or a portion of all, discharges from
the municipal separate storm sewer system; (B) Submit a distinct
permit application which only covers discharges from the
municipal separate storm sewers for which the operator is
responsible; or (C) A regional authority may be responsible for
submitting a permit application under the following guidelines....

(iv) One permit application may be submitted for all or a portion of all
municipal separate storm sewers within adjacent or
interconnected large or medium municipal separate storm sewer
systems. The Director may issue one system wide permit covering
all, or a portion of all municipal separate storm sewers in adjacent
or interconnected large or medium municipal separate storm
sewer systems.

(v) Permits for all or a portion of all discharges from large or medium
municipal separate storm sewer systems that are issued on a
system-wide, jurisdiction-wide, watershed or other basis may
specify different conditions relating to different discharges covered
by the permit, including different management programs for
different drainage areas which contribute storm water to the
system."

For other municipal and non-municipal separate storm sewer systems, federal regulation
in 40 CFR 122.26(a)(5) and (6) states:

“(5) The Director may issue permits for municipal separate storm sewers that are
designated under paragraph (a)(1)(v) of this section on a system wide basis,
jurisdiction-wide basis, watershed basis or other appropriate basis, or may issue
permits for individual discharges.

(6) For storm water discharges associated with industrial activity from point sources
which discharge through a non-municipal or non-publicly owned separate storm
sewer system, the Director, in his discretion, may issue: a single NPDES permit,
with each discharger a co-permittee to a permit issued to the operator of the
portion of the system that discharges into waters of the United States; or,
individual permits to each discharger of storm water associated with industrial
activity through the non-municipal conveyance system.”

Based on these regulations, the Central Valley Water Board may issue a region-wide
MS4 permit. The regulations also clarify that the permit may include different conditions
for separate discharges covered by the permit. This allows the Central Valley Water
Board to ensure that suitable water quality conditions and provisions are identified for
each watershed.

The regional nature of this Order will ensure consistency of regulation within the Central
Valley region and is expected to result in overall cost savings for Permittees. Managing
storm water on a regional and watershed basis is expected to result in improved water
guality, as this Order focuses on management practices necessary to improve water
guality within the region rather than political boundaries. A single permit also allows the
Central Valley Water Board staff to expend fewer resources developing successive
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multiple permits and allows more resources to be devoted to working cooperatively with
each Permittee or Permittee group to ensure implementation of this Order results in
improved water quality.

B. Federal and California Endangered Species Acts

This Order does not authorize any act that results in the taking of a threatened or
endangered species or any act that is now prohibited, or becomes prohibited in the
future, under either the California Endangered Species Act (Fish and Game Code
sections 2050 to 2115.5) or the Federal Endangered Species Act (16 United States
Code sections 1531 to 1544). This Order requires compliance with requirements to
protect the designated beneficial uses of waters of the United States. Each Permittee is
responsible for meeting all applicable requirements of the Endangered Species Acts.

C. California Environmental Quality Act

The action to adopt an NPDES Permit is exempt from the provisions of Chapter 3 of the
California Environmental Quality Act (Public Resources Code (PRC) section 21100,

et seq.) pursuant to CWC section 13389. (County of Los Angeles v. Cal. Water Boards
(2006) 143 Cal.App.4th 985.)

D. State and Federal Regulations, Plans and Policies

The legal authority provided by the following regulations, plans, and policies are also
included as part of the discussions in this Fact Sheet.

1. Water Quality Control Plans for the Sacramento-San Joaquin River Basins and
Tulare Lake Basin

The CWA requires the Central Valley Water Board to establish water quality
standards for each water body in its region. Water quality standards include
beneficial uses, water quality objectives and criteria that are established at levels
sufficient to protect beneficial uses, and an antidegradation policy to prevent
degrading of waters. The Central Valley Water Board has adopted the Water Quality
Control Plan for the Sacramento and the San Joaquin River Basins, Fourth Edition
(Revised June 2015) and Water Quality Control Plan for the Tulare Lake Basin,
Second Edition (Revised January 2015) (Basin Plan). Each Basin Plan designates
beneficial uses, establishes water quality objectives, and contains implementation
programs and policies to achieve those objectives for all waters in the Central Valley
Region. In addition, the Basin Plan implements State Water Board Resolution

No. 88-63, which established state policy that all waters, with certain exceptions,
should be considered suitable or potentially suitable for municipal or domestic
supply. Beneficial uses applicable to the surface water bodies that receive
discharges from the MS4s within the Central Valley Region generally include those
listed below:

Each Basin Plan identifies the following existing and potential beneficial uses for
surface waters include:

a. Municipal and Domestic Supply (MUN)
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Agricultural Supply (AGR)
Industrial Service Supply (IND)
Industrial Process Supply (PRO)
Ground Water Recharge (GWR)
Freshwater Replenishment (FRSH)
Navigation (NAV)
Hydropower Generation (POW)
Contact Water Recreation (REC-1)
Non-contact Water Recreation (REC-2)
Commercial and Sport Fishing (COMM)
Aquaculture (AQUA)
. Warm Freshwater Habitat (WARM)
Cold Freshwater Habitat (COLD)
Estuarine Habitat (EST)
Wildlife Habitat (WILD)
Preservation of Biological Habitats of Special Significance (BIOL)
Rare, Threatened, or Endangered Species (RARE)
Migration of Aquatic Organisms (MIGR)
Spawning, Reproduction, and/or Early Development (SPWN)
Shellfish Harvesting (SHELL)
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2. Water Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin
Delta Estuary

The State Water Board has adopted the Water Quality Control Plan for the San
Francisco Bay/Sacramento-San Joaquin Delta Estuary (Revised December 2006),
commonly referred to as the “Bay-Delta Plan.” The Bay-Delta area includes the
Sacramento- San Joaquin Delta, Suisun Marsh, and San Francisco Bay. The Bay-
Delta Plan consists of: (1) beneficial uses to be protected; (2) water quality objectives
for the reasonable protection of beneficial uses; and (3) a program of implementation
for achieving the water quality objectives. The following beneficial uses for surface
waters in the San Francisco Bay/Sacramento-San Joaquin Delta include:

Municipal and Domestic Supply (MUN)
Industrial Service Supply (IND)
Industrial Process Supply (PRO)
Agricultural Supply (AGR)

Ground Water Recharge (GWR)
Navigation (NAV)

Contact Water Recreation (REC-1)
Non-contact Water Recreation (REC-2)
Shellfish Harvesting (SHELL)
Commercial and Sport Fishing (COMM)
Warm Freshwater Habitat (WARM)
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Cold Freshwater Habitat (COLD)
. Migration of Aquatic Organisms (MIGR)
Spawning, Reproduction, and/or Early Development (SPWN)
Estuarine Habitat (EST)
Wildlife Habitat (WILD)
Rare, Threatened, or Endangered Species (RARE)
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Pursuant to CWC sections 13263 and 13377, the requirements of this Order
implement these Basin Plans and the Bay-Delta Plan, as applicable.

3. Antidegradation Policy

Federal regulations (40 CFR 131.12) require that the state water quality standards
include an antidegradation policy consistent with the federal antidegradation policy.
The State Water Board established California’s antidegradation policy in State Water
Board Resolution No. 68-16 (“Statement of Policy with Respect to Maintaining the
Quiality of the Waters of the State”). State Water Board Resolution No. 68-16
complies with the federal antidegradation policy where the federal policy applies
under federal law.

The Central Valley Water Board’s Basin Plan implements and incorporates by
reference both the State and federal antidegradation policies. State Water Board
Resolution No. 68-16 and 40 CFR 131.12 require the Central Valley Water Board to
maintain high quality waters of the State until it is demonstrated that any change in
guality will be consistent with maximum benefit to the people of the State, will not
unreasonably affect beneficial uses, and will not result in water quality less than that
described in the Central Valley Water Boards’ policies. State Water Board
Resolution No. 68-16 requires that discharges of waste to high quality waters be
regulated to meet Best Practicable Treatment or Control (BPTC) to assure that
pollution or nuisance will not occur and the highest water quality consistent with the
maximum benefit to the people of the State be maintained.

The discharges permitted in this Order are consistent with the antidegradation
provisions of 40 CFR 131.12 and State Water Board Resolution No. 68-16. Many of
the water bodies within the area covered by this Order are of high quality. The Order
requires each Permittee to BPTC to meet water quality standards. As required by 40
CFR 122.44(a), each Permittee must comply with the MEP technology-based
standard set forth in CWA section 402(p) for discharges of pollutants in storm water
from the MS4s.

Although many of the water bodies within the area covered by this Order are of high
guality, there are also many water bodies that are impaired and listed on the State’s
CWA section 303(d) List and the Central Valley Water Board has established TMDLs
to address the impairments. This Order requires Permittees to comply with
applicable effluent limitations described in Attachment G, which are consistent with
the assumptions and requirements of applicable waste load allocations set forth in
the TMDLs. The USEPA provides different approaches for TMDL implementation in
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its Draft TMDLs to Stormwater Permits Handbook, which discusses BMP review and
selection, establishing linkages between BMP implementation and load reductions,
assessments, and BMP/outfall/receiving water monitoring.*® This Order includes
requirements to develop and implement Storm Water Management Programs,
prevent or eliminate discharges causing or contributing to violations of water quality
standards, and effectively prohibit non-storm water discharges into the MS4. The
issuance of this Order does not authorize an increase in the amount of discharge of
waste.

4. Anti-backsliding Requirements

Sections 402(0)(2) and 303(d)(4) of the CWA and federal regulations at 40 CFR
section 122.44(1) prohibit backsliding in NPDES permits. These anti-backsliding
provisions require effluent limitations in a reissued permit to be as stringent as those
in the previous permit, with some exceptions where limitations may be relaxed. All
effluent limitations and other conditions in this Order are at least as stringent as the
effluent limitations in previous permits issued by the Central Valley Water Board and
the State Water Board.

5. Clean Water Act Section 303(d) List and Total Maximum Daily Loads

CWA section 303(d)(1) requires each State to identify specific water bodies within its
boundaries where water quality standards are not being met or are not expected to
be met after implementation of technology-based effluent limitations on point
sources. Water bodies that do not meet water quality standards are considered
impaired and are placed on the state’s “303(d) List.” Periodically, USEPA approves
the State’s updated CWA section 303(d) List.

Most recently, USEPA approved the State’s 2012 CWA section 303(d) List of
impaired water bodies, which includes certain receiving waters in the Central Valley
region. For each listed water body, the state or USEPA is required to establish a
TMDL for each pollutant impairing the water quality standards in that water body. A
TMDL is a tool for implementing water quality standards and is based on the
relationship between pollution sources and in-stream water quality conditions. The
TMDL establishes the allowable pollutant loadings for a water body and thereby
provides the basis to establish water quality-based controls. These controls should
provide the pollution reduction necessary for a water body to meet water quality
standards.

A TMDL is the sum of the allowable pollutant loads of a single pollutant from all
contributing point sources (the waste load allocations) and non-point sources (load
allocations) plus the contribution from background sources and a margin of safety
(40 CFR 130.2(i)). MS4 discharges are considered point source discharges. For
303(d)-listed water bodies and pollutants in the Central Valley region, the Central
Valley Water Board or USEPA develops and adopts TMDLs that specify these
requirements.

Since 1999, the Central Valley Water Board has established fifteen (15) TMDLSs to

*8 Draft TMDLs to Stormwater Permits Handbook, USEPA, 2008, Chapters 5 and 6.
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remedy water quality impairments in various water bodies within the Central Valley
region. Some of these TMDLs identify MS4 discharges as a source of pollutants to
these water bodies, and, as required, establish waste load allocations or other
requirements for water bodies located within MS4 jurisdictions and/or MS4
discharges to reduce the amount of pollutant discharged to receiving waters
(Attachment G, Specific Provisions for Total Maximum Daily Loads Applicable to
Order R5-2016-XXXX). CWA section 402(p)(3)(B)(iii) requires the Central Valley
Water Board to impose permit conditions, including: “management practices, control
techniques and system, design and engineering methods, and such other provisions
as the Administrator or the State determines appropriate for the control of such
pollutants.” (Emphasis added.) CWA section 402(a)(1) also requires states to issue
permits with conditions necessary to carry out the provisions of the CWA. Federal
regulations require that NPDES permits incorporate water quality based effluent
limitations that are consistent with the requirements and assumptions of any
applicable waste load allocations (WLAS), which may be expressed as numeric
effluent limitations, when feasible, and/or as a BMP program of expanded or better-
tailored BMPs (40 CFR 122.44(d)(1)(vii)(B) and 40 CFR 122.44(k)(2) and(k)(3)).
CWC section 13377 also requires that NPDES permits include limitations necessary
to implement water quality control plans. Therefore, this Order includes water quality
objectives, receiving water limits and other provisions to implement the TMDL waste
load allocations assigned to Permittees regulated by this Order.

6. National Toxics Rule and California Toxics Rule.

This Order implements all other applicable federal regulations and State regulations,

plans and policies, including, but not limited to, the California Toxics Rule at 40 CFR

131.38 (Water Quality Standards; Establishment of Numeric Criteria for Priority Toxic
Pollutants for the State of California Rule [California Toxics Rule or CTR]).

U.S. EPA adopted the National Toxics Rule (NTR) on 22 December 1992, and later
amended it on 4 May 1995 and 9 November 1999. About forty criteria in the NTR
applied in California. On 18 May 2000, U.S. EPA adopted the CTR. The CTR
promulgated new toxics criteria for California and, in addition, incorporated the
previously adopted NTR criteria that were applicable in the state. The CTR was
amended on 13 February 2001. These rules contain federal water quality criteria for
priority pollutants.

E. Economic Considerations
1. Statutory Considerations

California Water Code section 13241 requires the Central Valley Water Board to
consider certain factors, including economic considerations, in the adoption of water
guality objectives. CWC section 13263 requires the Central Valley Water Board to
take into consideration the provisions of CWC section 13241 in adopting waste
discharge requirements.

In City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4™ 613, the
California Supreme Court considered whether California Regional Water Quality
Control Boards (Regional Water Boards) must comply with CWC section 13241
when issuing waste discharge requirements under CWC section 13263(a) by taking
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into account the costs a Permittee will incur in complying with the permit
requirements. The Court concluded that whether it is necessary to consider such
cost information “depends on whether those restrictions meet or exceed the
requirements of the federal Clean Water Act.” (Id. at p. 627.) The Court ruled that
Regional Water Boards may not consider the factors in CWC section 13241,
including economics, to justify imposing pollutant restrictions that are less stringent
than applicable federal law requires. (Id. At pp. 618, 626-627 ['[CWC section 13377
specifies that discharge permits issued by California’s regional boards must meet the
federal standards set by federal law. In effect, section 13377 forbids a regional
board’s consideration of any economic hardship on the part of the permit holder if
doing so would result in the dilution of the requirements set by Congress in the Clean
Water Act...Because CWC section 13263 cannot authorize what federal law forbids,
it cannot authorize a regional board, when issuing a discharge permit, to use
compliance costs to justify pollutant restrictions that do not comply with federal clean
water standards.”]). However, when pollutant restrictions in an NPDES permit are
more stringent than federal law requires, CWC section 13263 requires that the
Regional Water Boards consider the factors described in CWC section 13241 as
they apply to those specific restrictions.

As discussed in this Fact Sheet, the Central Valley Water Board finds that the
requirements in this Order are not more stringent than the minimum federal
requirements. Among other requirements, federal law requires MS4 permits to
include requirements to effectively prohibit non-storm water discharges into the
MS4s, in addition to requiring controls to reduce the discharge of pollutants in storm
water to the MEP, and other provisions as USEPA or the State determines are
appropriate for the control of pollutants in MS4 discharges.

The requirements in this Order may be more specific or detailed than those
enumerated in federal regulations under 40 CFR 122.26 or in the USEPA guidance.
However, the requirements have been designed to be consistent with and within the
federal statutory mandates described in CWA section 402(p)(3)(B)(ii) and (iii) and the
related federal regulations and guidance. Consistent with federal law, all of the
conditions in this Order could have been included in a permit adopted by USEPA in
the absence of the in lieu authority of California to issue NPDES permits.

Included in the provisions of the Order are monitoring and reporting requirements
that are designed to demonstrate that each Permittee is implementing programs to
comply with the CWA municipal storm water requirements. CWA section 308(a) and
40 CFR 122.41(h), (j)-(), 122.44(i) and 122.48 require that all NPDES permits
specify monitoring and reporting requirements. Federal regulations applicable to
large and medium MS4s (40 CFR 122.26(d)(1)(iv)(D), 122.26(d)(1)(v)(B),
122.26(d)(2)(1)(F), 122.26(d)(2)(iii)(D), 122.26(d)(2)(iv)(B)(2) and122.42(c)) also
specify additional monitoring and reporting requirements. In addition to the federal
requirements of the CWA, the Central Valley Water Board also has the authority in
CWC 13383 to establish monitoring, reporting, and recordkeeping requirements that
implement federal and state laws and regulations through NPDES permits.

The monitoring and assessment information that will be reported to the Central
Valley Water Board is necessary to determine if each Permittee is making progress
toward achieving compliance with the discharge prohibitions and receiving water
limitations included in this Order. The monitoring and assessment information that
will be reported is also expected to be key to the iterative approach and adaptive
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management process required to be implemented by each Permittee if they cannot
meet the discharge prohibitions and receiving water limitations under the present
conditions, which is also part of the requirements under this Order.

Although consideration of CWC 13241 factors is not required for the issuance of this
general NPDES permit, the Central Valley Water Board has nonetheless considered
cost information in issuing this Order, as discussed below. The Central Valley Water
Board has also considered all of the evidence that has been presented to the Central
Valley Water Board regarding the CWC section 13241 factors in adopting this Order.
The Central Valley Water Board finds that the requirements in this Order are
reasonably necessary to protect beneficial uses identified in the Basin Plans and the
economic information related to costs of compliance and other CWC section 13241
factors are not sufficient to justify failing to protect those beneficial uses. Where
appropriate, the Central Valley Water Board has provided or will consider providing
Permittees with additional time to implement control measures to achieve final Water
Quiality Based Effluent Limitations and/or water quality standards.

2. Cost Information

Discussions of the financial and economic ramifications of municipal Storm Water
Management Programs tend to focus on the significant costs incurred by
municipalities in developing and implementing the programs. When considering the
cost of implementing the programs, however, it is also important to consider the
alternative costs that are incurred when programs are not fully implemented, as well
as the economic benefits that result from effective program implementation.

The recent financial and economic conditions have amplified the concerns about the
costs incurred by the municipalities in developing and implementing their programs.
The reduction in resources resulting from the recent financial and economic
conditions has been cited by Permittees as a justification for reducing the
requirements that must be met by their programs. While the recent conditions are a
cause for concern in the short term, these programs also have an opportunity to
identify and implement improvements and efficiencies before the next period of
growth and development, resulting in more effective and sustainable programs over
the long term.

In addition, it is very difficult to ascertain the true cost of implementation of each
Permittee’s Storm Water Management Program because of reporting
inconsistencies. Reported costs of compliance for the same program element can
vary widely from municipality to municipality, often by a very wide margin that is not
easily explained. Despite these problems, efforts have been made to identify
management program costs, which can be helpful in understanding the costs of
program implementation.

The Central Valley Water Board recognizes that Permittees will incur costs in
implementing this Order, potentially above and beyond the costs from each
Permittee’s prior permits. The Central Valley Water Board also recognizes that, due
to California’s current economic condition, Permittees currently have limited staff and
resources to implement actions to address its MS4 discharges. Based on the
economic considerations below, the Central Valley Water Board has provided
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Permittees a significant amount of flexibility to choose how to implement the
requirements of this Order.

Under the Performance-Based approach, the Order allows each Permittee to
customize its Storm Water Management Program to meet permit requirements. For
instance, it is up to the Permittee to determine the effective BMPs and measures
necessary to comply with this Order. Each Permittee can choose to implement the
least expensive measures that are effective in meeting the requirements of this
Order. Alternatively, the Executive Officer can direct a Permittee to implement the
Prescriptive-Based approach should specific criteria be met (e.g., non-submittal of a
SWMP, inadequate implementation of a Storm Water Management Program). The
Prescriptive-Based approach follows a traditional storm water management program
strategy included in previous permits issued by the Central Valley Water Board. In
either case, this Order does not require each Permittee to fully implement all
requirements within a single permit term. Where appropriate, the Central Valley
Water Board has provided Permittees with additional time outside of the permit term
to implement control measures to achieve water quality standards.

The Central Valley Water Board has considered cost information associated with
compliance with this Order. It is not possible to predict accurately the cost impact of
the requirements that involve an unknown level of implementation or that depend on
environmental variables that are as yet undefined. Only general conclusions can be
drawn from this information.

3. Estimated Municipal Storm Water Management Program Implementation Costs

The USEPA, the State Water Board, and the Regional Water Boards have attempted
to evaluate the costs of implementing municipal storm water programs. The
assessments have demonstrated that the true costs are difficult to ascertain and
reported costs vary widely. In addition, reported fiscal analyses tend to neglect the
costs incurred to municipalities when storm water and non-storm water runoff is not
effectively managed, which are incurred as a result of pollution, contamination,
nuisance, and damage to ecosystems, property, and human health. Nonetheless,
they provide a useful context for considering the costs of requirements within this
Order.

In 1999, the USEPA reported on multiple studies conducted to determine the cost of
management programs. A study of Phase Il municipalities determined that the
annual cost of the Phase Il program was expected to be $9.16 per household. The
USEPA also studied 35 Phase | municipalities, finding costs to be $9.08 per
household annually, similar to those anticipated for Phase Il municipalities.*®

In 2005, the State Water Board commissioned a study by the California State
University, Sacramento to assess costs of the Phase | MS4 program. This study, the
most recent of its kind currently available, includes an assessment of costs incurred
by Phase | MS4s throughout the state to implement their programs. Annual cost per
household in the study ranged from $18 to $46, with the City of Sacramento

“Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations.
p. 68791-68792.
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(Sacramento County) and Fresno-Clovis Metropolitan Area (Fresno County)
representing the lower end of the range ($29 and $18 per household, respectively),
and the City of Encinitas (in San Diego County) representing the upper end of the
range ($46 per household).>

It is important to note that reported program costs are not all attributable to solely
complying with MS4 permits. Many program components, and their associated
costs, existed before any MS4 permits were ever issued. For example, street
sweeping and trash collection costs cannot be solely or even principally attributable
to MS4 permit compliance, since these practices have long been expected from and
implemented by municipalities. Therefore, true program cost resulting from MS4
permit requirements is some fraction of reported costs. The California State
University, Sacramento study found that only 38 percent of program costs are new
costs fully attributable to MS4 permits. The remainder of the program costs either
pre-existed or resulted from enhancement of pre-existing programs.®

4. Estimated Value of Healthy Water Quality

Economic considerations of municipal Storm Water Management Programs cannot
be limited only to program costs. Evaluation of programs must also consider
information on the benefits derived from environmental protection and
improvement.>® Attention is often focused on municipal Storm Water Management
Program costs, but the programs must also be viewed in terms of their value to the
public.

Placing a value on healthy receiving waters is very difficult. Often the value of
receiving waters with good water quality manifests in other forms, such as tourism,
recreational opportunities, and/or increased property values. When surface water
bodies are degraded, thereby degrading the habitat within and adjacent to the water
bodies, the public loses the value and benefits associated with being able to use the
area in and around the water bodies. Surface waters that are able to support the
beneficial uses designated in the Basin Plans can sustain plants and wildlife that can
attract visitors and residents, providing aesthetic, recreational, as well as monetary
value to the public. At this time, however, there have been no studies for the Central
Valley region to quantify the added value that surface waters with healthy water
guality can provide.

USEPA has estimated that household willingness to pay for improvements in fresh
water quality for fishing and boating is approximately $158-$210.>° This estimate
can be considered conservative, since it does not include important considerations
such as marine waters benefits, wildlife benefits, or flood control benefits. Another
study conducted by California State University, Sacramento reported that the annual
household willingness to pay for statewide clean water is approximately $180.54

*State Water Board, 2005.NPDES Storm Water Cost Survey. p.ii.

*State Water Board, 2005.NPDES Storm Water Cost Survey. Figure 9-7, pp. 56-58.

*’Ribaudo M.O. and D. Heelerstein. 1992, Estimating Water Quality Benefits: Theoretical and
Methodological Issues,. U.S. Department of Agriculture. Technical Bulletin No. 1808.

*Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations.p. 68793.
**State Water Board, 2005.NPDES Storm Water Cost Survey. p.iv.
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As can be seen, the benefits of the municipal Storm Water Management Programs

are expected to considerably exceed their costs. Such findings are corroborated by
USEPA, which found that the benefits of implementation of its Phase Il storm water
rule would also outweigh the costs.>®

F. Unfunded State Mandates

Article XIII B, section 6(a) of the California Constitution provides that whenever “any
state agency mandates a new program or higher level of service on any local
government, the state shall provide a subvention of funds to reimburse that local
government for the costs of the program or increased level of service.” The
requirements of this Order do not constitute state mandates that are subject to a
subvention of funds for several reasons, including, but not limited to, the following:

1. The requirements of this Order do not constitute a new program or a higher level of
service as compared to the requirements contained in the previous permits issued by
the Central Valley Water Board. The overarching requirement to impose controls to
reduce the pollutants in discharges from MS4s is dictated by the CWA and is not
new to this permit cycle. (33 United States Code (USC) section 1342(p)(3)(B).) The
inclusion of new and advanced measures as the MS4 programs evolve and mature
over time is anticipated under the CWA (55 Fed Reg. 47990, 48052 (Nov. 16, 1990)),
and these new and advanced measures do not constitute a new program or higher
level of service.

2. Mandates imposed by federal law, rather than by a state agency, are exempt from
the requirement that the local agency's expenditures be reimbursed. (Cal. Const.,
art. XIll B, section 9, subd. (b).) This Order implements federally mandated
requirements under the CWA and its requirements are therefore not subject to
subvention of funds. This includes federal requirements to effectively prohibit non-
storm water discharges, to reduce the discharge of pollutants to the MEP, and to
include such other provisions as the Administrator or the State determines
appropriate for the control of such pollutants. (30 USC section 1342(p)(3)(B).)
Federal cases have held these provisions require the development of permits and
permit provisions on a case-by-case basis to satisfy federal requirements. (Natural
Resources Defense Council, Inc. v. USEPA (9th Cir. 1992) 966 F.2d 1292, 1308, fn.
17.)

The authority exercised under this Order is not reserved state authority under the
CWA's savings clause (cf. Burbank v. State Water Resources Control Bd. (2005) 35
Cal.4™ 613, 627-628 [relying on 33 USC section 1370, which allows a state to
develop requirements which are not “less stringent” than federal requirements]), but
instead is part of a federal mandate to develop pollutant reduction requirements for
MS4s. To this extent, it is entirely federal authority that forms the legal basis to
establish the permit provisions. (See, City of Rancho Cucamonga v. Regional Water
Quiality Control Bd.-Santa Ana Region (2006) 135 Cal.App.4th 1377, 1389; Building
Industry Ass’n of San Diego County v. State Water Resources Control Bd. (2004)
124 Cal.App.4th 866, 882-883.)

*Federal Register / Vol. 64, No. 235 / Wednesday, December 8, 1999 / Rules and Regulations.p. 68791.

Attachment F — Fact Sheet F-19



The MEP standard is a flexible standard that balances a number of considerations,
including technical feasibility, cost, public acceptance, regulatory compliance, and
effectiveness. (Building Ind. Asso., supra, 124 Cal. App.4th at pp. 873, 874, 889.)
Such considerations change over time with advances in technology and with
experience gained in storm water management. (55 Fed. Reg. 47990, 48052 (Nov.
16, 1990)) Accordingly, a determination of whether the conditions contained in this
Order exceed the requirements of federal law cannot be based on a point by point
comparison of the permit conditions and the six minimum control measures that are
required “at a minimum” to reduce pollutants to the MEP and to protect water quality
(40 CFR section 122.34). Rather, the appropriate focus is whether the permit
conditions, as a whole, exceed the MEP standard.

The requirements of the Order, taken as a whole rather than individually, are
necessary to reduce the discharge of pollutants to the MEP and to protect water
guality. The Central Valley Water Board finds that the requirements of the Order are
practicable, do not exceed federal law, and thus do not constitute an unfunded
mandate. These findings are the expert conclusions of the principal state agency
charged with implementing the NPDES program in California. (Water Code sections
13001, 13370).

It should also be noted that the provisions in this Order to effectively prohibit non-
storm water discharges are also mandated by the CWA. (33 USC section
1342(p)(3)(B)(ii).) Likewise, the provisions of this Order to implement TMDLs are
federal mandates. The CWA requires TMDLSs to be developed for water bodies that
do not meet federal water quality standards. (33 USC section 1313(d)). Once the
USEPA or a state establishes or adopts a TMDL, federal law requires that permits
must contain effluent limitations consistent with the assumptions and requirements of
any applicable waste load allocation in a TMDL. (40 CFR section
122.44(d)(2)(vii)(B).)

3. The local agency Permittee’s obligations under this Order are similar to or less
stringent than, the obligations of non-governmental dischargers who are issued
NPDES permits for storm water discharges. With a few inapplicable exceptions, the
CWA regulates the discharge of pollutants from point sources (33 USC section 1342)
and the Porter-Cologne Water Quality Control Act (Porter-Cologne Act) regulates the
discharge of waste (CWC section 13263), both without regard to the source of the
pollutant or waste. As a result, the “costs incurred by local agencies” to protect water
guality reflect an overarching regulatory scheme that places similar requirements on
governmental and non-governmental dischargers. (See County of Los Angeles v.
State of California (1987) 43 Cal.3d 46, 57-58 [finding comprehensive workers
compensation scheme did not create a cost for local agencies that was subject to
state subvention].)

Generally, the CWA requires point source dischargers, including discharges of storm
water associated with industrial or construction activity, to comply strictly with water
guality standards. (33 USC section 1311(b)(1)(C), Defenders of Wildlife v. Browner
(1999) 191 F.3d 1159, 1164-1165 [noting that industrial storm water discharges must
strictly comply with water quality standards]) As discussed and authorized in prior
State Water Resources Control Board decisions, certain provisions of this Order do
not require strict compliance with water quality standards. (e.g. SWRCB Order No.
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WQ 2015-0075, pp. 32-40; SWRCB Order No. WQ 2001-15, p. 7.) Those provisions
of this Order regulate the discharge of waste in municipal storm water under the
Clean Water Act MEP standard. These provisions, therefore, regulate the discharge
of waste in municipal storm water based on the MEP standard.

4. The Permittees have requested permit coverage in lieu of compliance with the
complete prohibition against the discharge of pollutants contained in CWA section
301, subdivision (a) (33 USC section 1311(a)). To the extent that the local agencies
have voluntarily availed themselves of the permit, the program is not a state
mandate. (Accord County of San Diego v. State of California (1997) 15 Cal.4th 68,
107-108.)

5. The local agencies’ responsibility for preventing discharges of waste that can create
conditions of pollution or nuisance from conveyances that are within their ownership
or control under state law predates the enactment of Article XIIIB, Section (6) of the
California Constitution.

6. Even if any of the permit provisions could be considered unfunded mandates, under
Government Code (Govt Code) section 17556, subdivision (d), a state mandate is
not subject to reimbursement if the local agency has the authority to charge a fee.
The local agency Permittees have the authority to levy service charges, fees, or
assessments sufficient to pay for compliance with this Order subject to certain voting
requirements contained in the California Constitution. (See California Constitution
XIII D, section 6, subdivision (c); see also Howard Jarvis Taxpayers Association v.
City of Salinas (2002) 98 Cal. App. 4th 1351, 1358-1359.). The Fact Sheet
demonstrates that numerous activities contribute to the pollutant loading in the MS4.
Local agencies can levy service charges, fees, or assessments on these activities,
independent of real property ownership. (See, e.g., Apartment Ass’n of Los Angeles
County, Inc. v. City of Los Angeles (2001) 24 Cal.4th 830, 842 [upholding inspection
fees associated with renting property].) The authority and ability of a local agency to
defray the cost of a program without raising taxes indicates that a program does not
entail a cost subject to subvention. (Clovis Unified School Dist. v. Chiang (2010) 188
Cal. App.4th 794, 812, quoting Connell v. Superior Court (1997) 59 Cal.App.4th 382,
401; County of Fresno v. State of California (1991) 53 Cal.3d 482, 487-488.)

G. Hydromodification Requirements Pursuant to Federal Law

This Order contains requirements for Permittees to minimize the adverse effects of
hydromaodification on water quality. “Hydromodification,” as the term is used in this
Permit, refers to ecologically significant modification of a watershed’s natural
hydrograph, characterized by increased volume, velocity, rate, duration, and/or overall
energy (collectively, “flow”). Hydromodification typically results from new land
development that increases impervious surfaces, thereby increasing the flow of storm
water runoff into the MS4 and receiving waters during storm events. Controls that
minimize hydromodification impacts typically are designed to capture storm water runoff
during storm events and control its release into receiving waters in a manner that
approximates how the natural hydrograph would have responded to such a storm.
Hydromodification controls are especially important when LID measures fail to perform
due to improper design, installation or maintenance.
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Left uncontrolled, hydromodification has the potential to increase the discharge of
pollutants into waters of the United States in at least two ways. First, significantly
increasing the flow of storm water runoff is associated with increased sedimentation of
receiving waters, whether such sediment originates from lands surrounding the receiving
water or from the bed/bank of the receiving water itself.*® Second, the sediment roiled
by increased storm water flows can mobilize other pollutants that absorb or adsorb to
sediment, thereby facilitating their deposition into waters of the United States. Such
eroded sediment and sediment-bound pollutants often have adverse impacts to the
quality of waters of the United States, sensitive habitat, and/or aquatic or terrestrial
organisms. Significant changes to the pre-development hydrograph can also disrupt
natural drainage patterns in ways that cause significant increases in water temperatures
in stream segments. These and similar changes can set off further water quality
impacts, such as excessive nutrient loads and corresponding drops in dissolved oxygen.
This explanation is intended as an illustrative, but not exhaustive list of the ways that
hydromodification can lead to the discharge of pollutants into waters of the United
States.

The connection between significant increases in flow and the discharge of pollutants
finds additional support in precedential State Water Board orders. For example, in the
2000 State Water Board order In re Bellflower (the “SUSMPs Order”), the Board
considered a challenge to the Los Angeles Regional Water Board’s inclusion of numeric
design criteria to manage the volume of Permittee’s urban storm water runoff. The State
Water Board made the following observation regarding the new development controls:

[The controls] are aimed at limiting not just the pollutants in the
runoff from the new development, but also the volume of runoff
that enters the [MS4]. By limiting runoff from new development,
the [controls] prevent increased impacts from urban runoff
generally. There is adequate technical information in the record to
show that by controlling the volume of runoff from new
development, BMPs can be effective in reducing the discharge of
pollutants in storm water runoff.>’

The State Water Board reiterated this concept in 2001, stating, “The Regional Water
Board is appropriately concerned not only with pollutants in runoff but also the volume of
runoff, since the volume of runoff can affect the discharge of pollutants.”®® The well-
established connection between higher intensity flows and the discharge of pollutants
puts this Region-wide Permit's hydromodification requirements squarely within the

% Higher intensity flows can loosen sediment within the MS4’s Jurisdictional Runoff Area and cause the
MS4 to discharge the sediment into waters of the United States. Additionally, higher intensity flows from
an MS4 can loosen sediment that had settled in the bed and/or banks of waters of the United States and
which would have remained settled if not for increased flows from the MS4. In this manner, higher
intensity flows from an MS4 can cause or contribute to discharge of sediment into waters of the United
States even when the sediment is not physically present in the MS4’s effluent. See Conway v. State

Water Resources Control Board (2015) 235 Cal.App.4th 671, |, 185 Cal.Rptr.3d 490, 493-494 (“[O]ne
can discharge a pollutant from one part of the receiving waters into another part of the same receiving
waters.”).

>’ State Water Board Order WQ 2000-11, at p. 5 (emphasis added).
*8 State Water Board Order WQ 2001-15, at p. 12, fn. 23.
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mandates of the federal Clean Water Act. Section 402(p) of the Act provides that MS4
permits:

... shall require controls to reduce the discharge of pollutants to
the maximum extent practicable, including management practices,
control techniques and system, design and engineering methods,
and such other provisions as the [US EPA] Administrator or the
State determines appropriate for the control of such pollutants.®®

The hydromodification requirements in this Order fall within the MEP standard because
they (1) are designed to effectively address pollutants of concern, (2) are technically
feasible, and (3) will achieve benefits that bear a reasonable relationship to the cost of
implementation. To the extent any of the hydromodification requirements in this Region-
wide Permit may go beyond the MEP standard, their inclusion in this Order represents
the Central Valley Water Board’s judgment that they are necessary and appropriate for
the control of pollutants.

[ll.  APPLICATION REQUIREMENTS
A. Application

This Order specifies an effective date of XX August 2016. To obtain authorization
under this Order, the Permittee must submit to the Central Valley Water Board a
complete application within the time frames specified. To be eligible, the Permittee must
be located within the Central Valley region coverage area of this General Permit
(Attachment D, Map of the Central Valley Region Covered by Order R5-2016-
XXXX). A complete application consists of the following:

1. A Notice of Intent (NOI) (Attachment L, Notice of Intent) signed in accordance with
the signatory requirements of the Standard Permit Provisions and General
Provisions in Attachment H. To enroll under this General Permit, Permittees
authorized to discharge under another Central Valley Water Board or State Water
Board MS4 permit that has not yet expired shall submit a NOI to the Executive
Officer no later than thirty (30) days prior to the expiration date of its current MS4
permit. A Permittee authorized to discharge pursuant to an administratively
extended MS4 permit shall submit a NOI within thirty (30) days of the Effective Date
of this Order. [40 CFR § 122.28(b)(2)(iii)]. A Permittee desiring coverage under
this permit that was not previously authorized to discharge under another
Central Valley Water Board or State Water Board MS4 permit shall submit a NOI
at least ninety (90) days in advance of the anticipated discharge date to provide
time for review of the application package (40 CFR 8§ 122.28(b)(2)(iii)). This time
period may be waived by the Executive Officer; and

2. An application fee. A fee is required only for new Permittees enrolling for the first
time. Permittees that were authorized to discharge under a prior Central Valley
Water Board or State Water Board MS4 Permit and are applying for coverage under
this Permit will be billed during the regular annual billing cycle.

%9 33 USC section 1342(p)(3)(B)(iii).
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Within ninety (90) days of receipt of an application, the Central Valley Water Board will
either issue a Notice of Applicability (NOA) or deny the application if incomplete. If an
NOA is issued, the Permittee is authorized to discharge under this Order starting on the
date indicated on the NOA [40 CFR 122.28(b)(2)(iii)].

B. Fees

The fee for enroliment under this Order shall be based on Title 23, California Code of
Regulations (CCR), section 2200, which is available

at http://www.waterboards.ca.gov/resources/fees/water quality/ and is payable to the
State Water Board.

C. Terminating Coverage

1. To terminate permit coverage, the Permittee must submit a complete and accurate
Notice of Termination (NOT) provided in Attachment M within thirty (30) days
following permanent termination of a discharge or discharges authorized under the
Order. Upon approval of the NOT, the Permittee’s authorization to discharge under
this Order is discontinued. Prior to the termination effective date, the Permittee is
subject to the terms and conditions of this Order and is responsible for submitting the
annual fee and all reports associated with this Order.

2. The Permittee shall submit an NOT when one of the following conditions occurs:

a. The Permittee has ceased all discharges for which it obtained Order coverage
and does not expect to discharge during the remainder of this permit term; or

b. The Permittee has obtained coverage under an individual permit or an
alternative Order for all discharges required to be covered by an NPDES
permit.

V. RATIONALE FOR DISCHARGE PROHIBITION SPECIFICATIONS
A. Definition of Storm Water and Non-Storm Water

Federal regulations define “storm water” as “storm water runoff, snow melt runoff, and
surface runoff and drainage.” (40 C.F.R. section 122.26(b)(13).) While “surface runoff
and drainage” is not defined in federal law, USEPA’s preamble to the federal regulations
demonstrates that the term is related to precipitation events, such as rain and/or
snowmelt. (55 FR 47990, 47995-96 (Nov. 16, 1990)). For example, USEPA states:

In response to the comments [on the proposed rule] which requested EPA
to define the term ‘storm water’ broadly to include a number of classes of
discharges which are not in any way related to precipitation events, EPA
believes that this rulemaking is not an appropriate forum for addressing the
appropriate regulation under the NPDES program of such non-storm water
discharges....Consequently, the final definition of storm water has not been
expanded from what was proposed.
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(Ibid.) The storm water regulations themselves identify numerous categories of
discharges including landscape irrigation, diverted stream flows, discharges from
drinking water supplier sources, foundation drains, air conditioning condensation,
irrigation water, springs, water from crawl space pumps, footing drains, lawn watering,
individual residential car washing, and street wash water as “non-storm water.” While
these types of discharges may be regulated under storm water permits, they are not
considered storm water discharges. (40 CFR section 122.26(d)(2)(iv)(B)). USEPA states
that, “in general, municipalities will not be held responsible for prohibiting some specific
components of discharges or flows ... through their municipal separate storm sewer
system, even though such components may be considered non-storm water
discharges...” (emphasis added). However, where certain categories of non-storm
water discharges or specific non-storm water discharges are identified by the Permittee
(or the Regional Water Board) as needing to be addressed, they are no longer exempt
and become subject to the effective prohibition requirement in CWA section
402(p)(3)(B)(ii). This review of the storm water regulations and USEPA's discussion of
the definition of storm water in its preamble to these regulations strongly supports the
interpretation that storm water includes only precipitation-related discharges. Therefore,
non-precipitation related discharges are not storm water discharges and, therefore, are
not subject to the MEP standard in CWA section 402(p)(3)(B)(iii)). Rather, non-storm
water discharges shall be effectively prohibited pursuant to CWA section 402(p)(3)(B)(ii).

B. Regulatory Background

The CWA employs the strategy of prohibiting the discharge of any pollutant from a point
source into waters of the United States unless the discharger of the pollutant(s) obtains
an NPDES permit pursuant to CWA section 402. The 1987 amendment to the CWA
included section 402(p) that specifically addresses NPDES permitting requirements for
municipal discharges from MS4s. Section 402(p) prohibits the discharge of pollutants
from specified MS4s to waters of the United States except as authorized by an NPDES
permit and identifies the substantive standards for MS4 permits. MS4 permits (1) “shall
include a requirement to effectively prohibit non-storm water discharges into the storm
sewers” and (2) “shall require [i] controls to reduce the discharge of pollutants to the
MEP, including management practices, control techniques and system, design and
engineering methods, and [ii] such other provisions as the Administrator or the State
determines appropriate for the control of such pollutants.” (CWA 8§ 402(p)(3)(B)(ii-iii).)

C. Storm Water Discharge Prohibitions

Part 11.A.1 of this Order prohibits MS4 discharges in a manner causing or contributing to
a condition of pollution, contamination or nuisance. Part Il.A.2 of this Order incorporates
by reference any and all prohibitions in the Central Valley Water Board’s basin plans that
may apply to the MS4 Permittee.

As noted above, CWA section 402(p)(3)(B) requires MS4 permits to require, among
other provisions, “such other provisions as the Administrator or the State determines
appropriate for the control of ... pollutants [in storm water].” CWC section 13377
requires that,

“[n]ot withstanding any other provision of this division, the state board or the

regional boards shall, as required or authorized by the [CWA], as amended,
issue waste discharge requirements and dredged or fill material permits which
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apply and ensure compliance with all applicable provisions of the act and acts
amendatory thereof or supplementary, thereto, together with any more stringent
effluent standards or limitation necessary to implement water quality control
plans, or for the protection of beneficial uses, or to prevent nuisance.”

Including storm water prohibitions in this Order that incorporate (i) applicable basin plan
prohibitions, and (ii) a prohibition on creating a condition of pollution, contamination or
nuisance, appropriately implement applicable basin plans and are necessary for the
protection of beneficial uses. Accordingly, the Central Valley Water Board has
determined that these prohibitions are an appropriate method of controlling pollutants in
municipal storm water pursuant to CWA section 402(p)(3)(B).

D. Non-Storm Water Discharge Prohibitions

Consistent with federal law, Part |I.B of this Order contains a prohibition on non-storm
water discharges to the MS4, where such discharges are not conditionally authorized.
On November 16, 1990, USEPA published regulations to implement the 1987
amendments to the CWA. (55 Fed. Reg. 47990 (Nov. 16, 1990)). The regulations
establish minimum requirements for MS4 permits. The regulations address both storm
water and non-storm water discharges from MS4s; however, the minimum requirements
for each are significantly different. This is evident from USEPA’s preamble to the storm
water regulations, which states that “Section 402(p)(B)(3) [of the CWA] requires that
permits for discharges from municipal separate storm sewers require the municipality to
“effectively prohibit” non-storm water discharges from the municipal storm sewer.
Ultimately, such non-storm water discharges through a MS4 must either be removed
from the system or become subject to an NPDES permit.” (55 Fed Reg. 47990, 47995
(Nov. 16, 1990). USEPA states that MS4 Permittees are to begin to fulfill the “effective
prohibition of non-storm water discharges” requirement by: (1) conducting a screening
analysis of the MS4 to provide information to develop priorities for a program to detect
and remove illicit discharges, (2) implementing a program to detect and remove illicit
discharges, or ensure they are covered by a separate NPDES permit, and (3) to control
improper disposal into the storm sewer. (40 CFR § 122.26(d)(2)(iv)(B).) These non-
storm water discharges therefore are not subject to the MEP standard.

“lllicit discharges” defined in the regulations is the most closely applicable definition of
“non-storm water” contained in federal law and the terms are often used
interchangeably. In fact, “illicit discharge” is defined by USEPA in its 1990 rulemaking, as
“any discharge through a municipal separate storm sewer that is not composed entirely
of storm water and that is not covered by an NPDES permit [other than the permit for the
discharge from the MS4].” (55 Fed. Reg. 47990, 47995).

Non-storm water discharges from the MS4 that are not authorized by separate

NPDES permits, nor specifically exempted, are subject to requirements under the
NPDES program, including discharge prohibitions, technology-based effluent limitations
and water quality-based effluent limitations (40 CFR section 122.44). USEPA'’s preamble
to the storm water regulations also supports the interpretation that regulation of non-
storm water discharges through an MS4 is not limited to the MEP standard in CWA
section 402(p)(3)(B)(iii):

“Today'’s rule defines the term “illicit discharge” to describe any discharge
through a municipal separate storm sewer system that is not composed
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entirely of storm water and that is not covered by an NPDES permit. Such
illicit discharges are not authorized under the Clean Water Act. Section
402(p(3)(B) requires that permits for discharges from municipal separate
storm sewers require the municipality to “effectively prohibit” non-storm
water discharges from the municipal separate storm sewer...Ultimately,
such non-storm water discharges through a municipal separate storm
sewer must either be removed from the system or become subject to an
NPDES permit.” (55 FR 47990, 47995.)

In its 1990 rulemaking, USEPA explained that the illicit discharge detection and
elimination program requirement was intended to begin to implement the CWA's
provision requiring permits to “effectively prohibit non-storm water discharges.” (55 FR
47990, 47995).

RATIONALE FOR RECEIVING WATER LIMITATIONS

The Clean Water Act generally requires NPDES permits to include technology-based
effluent limitations and any mare stringent limitations necessary to meet water quality
standards. Additionally, under the Porter-Cologne Act, waste discharge requirements must
implement applicable water quality control plans, which include water quality standards
developed by the State and Regional Water Boards.® In the special context of NPDES
permits for MS4s, however, the Clean Water Act does not explicitly reference the
requirement to meet technology-based limits or water quality standards. MS4 discharges
must effectively prohibit non-storm water discharges and reduce pollutants in the discharge
to the Maximum Extent Practicable (MEP) in all cases, but requiring strict compliance with
water quality standards (e.g., by imposing numeric effluent limitations) is at the discretion of
the permitting agency. Specifically the Clean Water Act states as follows:

“Permits for discharges from municipal storm sewers —

(i) shall include a requirement to effectively prohibit non-storm water discharges
into the storm sewers; and

(iif) shall require controls to reduce the discharge of pollutants to the maximum
extent practicable, including management practices, control techniques and
system, design and engineering methods, and such other provisions as . . . the
State determines appropriate for the control of such pollutants.®

Thus, a permitting agency imposes requirements related to attainment of water quality
standards where it determines that those provisions are “appropriate for the control of
[relevant] pollutants” pursuant to the Clean Water Act municipal storm water provisions.

%9 CWC section 13263. The term “water quality standards” encompasses the beneficial uses of the water
body and the water quality objectives (or “water quality criteria” under federal terminology) that must be
met in the waters of the United States to protect beneficial uses. Water quality standards also include the
federal and state anti-degradation policies.

®1 33 USC section 1342(p)(3)(B).

%2 See Defenders of Wildlife v. Browner, 191 F.3d 1159, 1166 (9th Cir. 1999).
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The State Water Board has previously exercised this discretion under federal law in favor of
requiring compliance with water quality standards, but has required less than strict or
immediate compliance. In precedential orders, the State Water Board has directed that MS4
permits require discharges to be controlled so as not to cause or contribute to exceedances
of water quality standards in receiving waters,®® but has prescribed an iterative process
whereby an exceedance of a water quality standard triggers a process of BMP
improvements.® However, mere engagement in the iterative process does not provide a
Permittee with a “safe harbor” from enforcement of receiving water limitations. Rather, as
discussed further below, avoiding a violation of this Order’s receiving water limitations
requires the Permittee to develop and meet concrete and measurable interim milestones
toward final compliance with water quality standards, including meeting all deadlines for
achievement of such interim milestones.

The State and Regional Water Boards’ authority under federal law to require compliance
with water quality standards in MS4 permits has been judicially upheld on several
occasions. The receiving water limitations provisions of the 2001 Los Angeles MS4 Order
specifically have been litigated twice, and in both cases, the courts upheld the provisions
and the Los Angeles Water Board’s interpretation of the provisions. In a decision resolving a
challenge to the 2001 Los Angeles MS4 Order, the Los Angeles County Superior Court
stated: “[T]he Regional [Water] Board acted within its authority when it included [water
guality standards compliance] in the Permit without a ‘safe harbor,” whether or not
compliance therewith requires efforts that exceed the ‘MEP’ standard.”®® The lack of a safe
harbor in the iterative process of the 2001 Los Angeles MS4 Order was again acknowledged
in 2011 and 2013, this time by the United States Court of Appeal for the Ninth Circuit. In
these instances, the Ninth Circuit was considering a citizen suit brought by the Natural
Resources Defense Council against the County of Los Angeles and the Los

Angeles County Flood Control District for alleged violations of the receiving water limitations
of that order. The Ninth Circuit held that, as the rec