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Los Angeles Regional Water Quality Control Board -

February 27, 2015

Via E-Mail Only

TO ALL PARTIES AND INTERESTED PERSONS:

Procedural Requests regarding Tentative Revised Cleanup and Abatement Order
No. R4-2011-0046, Former Kast Property Tank Farm

The Regional Water Quality Control Board, Los Angeles Region (Regional Board), acting
through Ms. Deborah Smith, Chief Deputy Executive Officer, received several procedural
requests related to the Board’s consideration of the Revised Cleanup and Abatement Order No.
R4-2011-0046 for the Former Kast Property Tank Farm (Revised CAOQ).

Procedural Requests by Barclay Hollander Corporation.

On December 24, 2014, Barclay Hollander Corporation submitted a request to (1) submit
additional written evidence for consideration by the Regional Board and inclusion in the
administrative record, and (2) schedule a formal evidentiary hearing prior to the Regional
Board’s determination whether to adopt the Revised CAO. Both requests are denied, with the
following exception.

The Regional Board will accept into the administrative record for this matter the deposition of
Mr. George Bach dated November 19, 2014, as submltted by Barclay Hollander Corporation to
the Regional Board on January 6, 2015

On October 31, 2013, Site Cleanup Program Staff first circulated a draft Revised CAO that
identified Barclay Hollander Corporation as a responsible party. A copy of the Draft Revised
CAO and notice of an opportunity to comment on the Draft were provided by Site Cleanup
. Program Staff to Barclay Hollander by U.S. Mail. After receiving written comments, Shell and
Barclay Hollander were provided an additional opportunity to respond to the comments
received. Barclay Hollander submitted extensive comments and evidence to the Regional
Board on both January 21, 2014 and June 30, 2014. Barclay Hollander now seeks to submit
additional evidence into the evidentiary record.
The Regional Board will not accept evidence into the record that was previously available and
could have been submitted in a timely matter during the prior noticed comment periods. The
Regional Board will therefore not accept reports or other evidence dated prior to the June 30,
2014 comment deadline.
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The Regional Board will not accept into the record the expert reports by Mr. Jeffrey V.
Dagdigian and Mr. Charles R. Faust dated November 14, 2014 and December 22, 2014. A
total of two sworn declarations and three technical reports by Mr. Dagdigian and Mr. Faust are
already included in the evidentiary record. The reports now offered were prepared after the
noticed comment periods in this proceeding, for purposes of litigation. The Regional Board
concludes that the additional delay and burden of a technical review and evaluation of these
additional reports, at this point in the proceedings, outweighs their probative value. This
conclusion is supported by the fact that timely-submitted sworn statements and technical reports
by these authors are a part of the record and are being considered by the Board.

The Regional Board will not accept into the record the deposition transcript of Mr. F. Edward
Reynolds, Jr. dated July 7, 2014. This deposition appears to concern an expert report written
by Mr. Reynolds at the request of the law firm of Girardi & Keese. Because that expert report
has not been submitted to the Regional Board and is not a part of the evidentiary record, the
deposition testimony regarding the report and the theories underlying the report is not
_ sufficiently probative to justify consideration at this point in the proceedings.

The Regional Board will accept into the administrative record the deposition of Mr. George Bach
dated November 19, 2014. In this instance, the probative value of Mr. Bach’s testimony, insofar
as it contributes to evaluation of his prior testimony already submitted, is outweighed by the
additional burden on the parties and the Regional Board. Although all parties to the proceeding
shall be allowed time to review and respond to the testimony, it is not of a nature that would
require a technical evaluation and response as would the review of a technical expert report.

The request by Barclay Hollander Corporation to schedule a formal evidentiary hearing prior to
the Regional Board’s determination whether to adopt the Revised CAO is denied. The Regional
. Board has considered whether an evidentiary hearing would substantially assist in its
~ consideration of the Revised CAO. The Site Cleanup Program Staff offered multiple
opportunities for parties and interested persons to submit written testimony and evidence
relevant to the Draft Revised CAO. Barclay Hollander has utilized these opportunities and
submitted more than 1,000 pages of documentary evidence. The factual questions raised by
the Draft Revised CAO are primarily technical and therefore, fit to be addressed through written
expert reports and written rebuttal. Some factual questions are raised that relate to events that
occurred at the former Kast Property Tank Farm nearly fifty years ago. To the extent that the
parties have been able to locate withesses with first-hand knowledge of these events, written
statements — by Mr. Leroy M. Vollmer and Mr. George Bach — are included in the record and will
be considered by the Regional Board. These witnesses are very elderly and the Regional Board
would hesitate to require their physical attendance at any hearing, particularly given that their
oral testimony is likely to duplicate previously submitted written testimony. An oral evidentiary
hearing would not likely enhance the evidentiary record, but rather, result in the needless
presentation of cumulative evidence.

In light of the particular factual, legal, and policy questions that are raised, the Board has
determined that the issues are adequately and thoroughly addressed through the submitted
written evidence and testimony, that Barclay Hollander has been provided the opportunity for
fair consideration of its claims, and the burden and cost of an oral hearing is not warranted in
this instance.
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Procedural Requests and Substantive Comments by Mr. Robert Bowcock.

On January 7, 2015, Mr. Robert Bowcock of Integrated Resource Management, Inc.
commented on the substance of the Revised CAO and attached documentary evidence to his
letter in support of his comments. The Regional Board considers Mr. Bowcock’s letter, in part,
as a request to submit the additional substantive comments and the attached report by L.
Everett & Associates dated January 7, 2015.

Mr. Bowcock’s substantive comments and the attached report by L. Everett & Associates are

~ untimely and will not be accepted into the record. Mr. Bowcock has not alleged that he was not

appropriately notified of the prior opportunities to submit written comments or provided other
justification for the date of these submittals.

Deposition Testimony of Site Cleanup Program Staff.

The Regional Board is aware of pending subpoenas for the depositions of certain staff of the

_ Regional Board who are members of the Site Cleanup Program Staff with respect to this matter.

Should these depositions go forward, the Regional Board will consider at a future time and upon
the request of any party, whether to accept the deposition transcripts into the evidentiary record.

Opportunity to Comment and Request for Additional Information.

An electronic copy of the transcript of the deposition of Mr. George Bach dated November 19,
2014, is attached with this letter. The Regional Board will consider comments or evidence in
rebuttal to the attached document from partles or interested persons that are recelved by March
26, 2015, at 5:00 pm.

The Regional Board requests that the Site Cleanup Program Staff submit the following by
March 13, 2015, regarding the March 20, 2014 memo from Dr. C.P. Lai to Samuel Unger: (1) a
more detailed explanation of the three assumptions on which the finite method analysis was
based and (2) full page color copies of the series of contour graphic results.

The Regional Board also requests that the Site Cleanup Program Staff provide the Regional
Board with three complete copies of the materials provided to the Regional Board on December
8, 2014, as well as subsequent information that was submitted in response to the December 8™

materlals with the exception of evidence rejected by this letter. The Regional Board requests’
these copies by March 13, 2015.

Please send comments by e-mail to nicole.kuenzi@waterboards.ca.gov, and to all parties and
interested persons cc’ed on this notice. If you are unable to submit comments by e-mail,
comments may be submitted by mail to Nicole Kuenzi, Office of Chief Counsel, State Water
Resources Control Board, 1001 | Street, 22™ Floor, Sacramento CA 95814.

If you have any questions regarding this letter, please contact Nicole L. Kuenzi at
(916) 322-4142 or at nicole.kuenzi@waterboards.ca.gov.

Sincersgly,

Deborah J. Smith
Chief Deputy Executive Officer, Los Angeles Regional Water Board



Cc:

Mr. Samuel Unger
Executive Officer

sunger@waterboards.ca.gov

Patrick Dennis, Esq.

Gibson Dunn & Crutcher LLP
PDennis@gibsondunn.com

Krista Hernandez, Esq.
Gibson Dunn & Crutcher LLP
khernandez@gibsondunn.com

Deanne Miller, Esq.
Morgan, Lewis & Bockius LLP
dimiller@morganlewis.com

. Mr. Robert Bowcock

Integrated Resource Management, Inc.
bhowcock@irmwater.com

Frances McChesney, Esq.
Senior Staff Counsel
Fmcchesney@waterboards.ca.gov

Michael Leslie, Esq.
Caldwell Leslie & Proctor, PC -
leslie@caldwell-leslie.com

Interested parties e-mail list maintained by the Regional Board:

Bellomo, Angelo (LOS ANGELES COUNTY) <abellomo@ph. Iacounty gov>;

'‘Alan.Caldwell@shell.com’;
'bbowcock@irmwater.com’;
'BC7 @fire.lacounty.gov';
'bjones@fire.lacounty.gov’;
'‘caumais@girardikeese.com’;
'chris.manzini@edelman.com’,
'‘crangan@ph.lacounty.gov';
'derrick.mims@asm.ca.gov';
‘ed.platt@shell.com’;
'eramirez@ph.lacounty.gov';

« 'eric.boyd@mail.house.gov';

'jdear@carson.ca.us’;

Carlisle, JiIm@OEHHA <Jim. Carhsle@oehha ca.gov>;

'kim. Iesnlak@shell com’;
'kkatona@bos.lacounty. gov ;
'ktruong@carson.ca.us"
'leslie@caldwell-leslie.com’;
'lisa@cerrell.com’;

"markridley-thomas@bos.lacounty.gov';

'MarkGrivetti (mgrivetti@geosyntec.com) (mgrivetti@geosyntec.com)’;

'rclark@fire.lacounty.gov';
'rcustance@geosyntec.com’;

'Robbie Ettinger (rettinger@geosyntec.com) (rettinger@geosyntec.com)’;
Romero, Robert@DTSC <Robert. Romero@dtsc.ca.gov>;

'tahara@bos.lacounty.gov';
‘rvasquez@ph.lacounty.gov’;
'snourish@fire.lacounty.gov';

Arano, Wendy@DTSC <Wendy.Arano@dtsc.ca.gov>;

'wuroff@fire.lacounty.gov';
'zaft@caldwell-leslie.com’;

'Christian Osterberg (christian.osterberg@urs.com)’;




'heather.benfield@tetratech.com’;

'javier.weckmann@tetratech.com';

'Nancy MeilahnFowler (hancy.meilahn.fowler@urs.com)';

'Rebecca Frend (rebecca.frend@urs.com)’;

'Roy Patterson (roy.patterson@urs.com)';

Romero, Robert@DTSC <Robert. Romero@dtsc.ca.gov>;

Unger, Samuel@Waterboards <Samuel.Unger@waterboards.ca.gov>;
Rasmussen, Paula@Waterboards <Paula.Rasmussen@waterboards.ca.gov>;
Heath, Arthur@Waterboards <Arthur.Heath@waterboards.ca.gov>;
Williams, Thizar@Waterboards <Thizar.Williams@waterboards.ca.gov>;
Kapahi, Gita@Waterboards <Gita.Kapahi@waterboards.ca.gov>;

Fordyce, Jennifer@Waterboards <Jennifer.Fordyce@waterboards.ca.gov>;
McChesney, Frances@Waterboards <Frances.McChesney@waterboards.ca.gov>;
'eric.boyd@mail.house.gov'; ,

'henry.connelly@mail.house.gov';

Lauffer, Michael@Waterboards <michael.lauffer@waterboards.ca.gov>;
'crangan@ph.lacounty.gov';

'Kim.Clark@fire.lacounty.gov',;

'deBoer, Krista (KdeBoer@aibsondunn.com)';

Lagudis, Susana@Waterboards <Susana.l.agudis@Waterboards.ca.gov>;
'pdennis@gibsondunn.com’; L
'rhernand@carson.ca.us’;

'nhernandez@gibsondunn.com’;

Doug Weimer (douglas.weimer@shell.com) (douglas.weimer@shell.com);
Ayalew, Teklewold@Waterboards <Teklewold.Ayalew@waterboards.ca.gov>






