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December 17,2009 

Mr. Don Schmitz 
Schmitz and Associates, Inc. 
29350 West Pacific Coast Highway, Suite 12 
Malibu, CA 90265 

Dear Mr. Schmitz: 

Tentative Order for Issuance of Waste Discharge Requirements Prohibiting Discharge, Malibu La 
Paz, 3700 La Paz Lane, Malibu, California (File No. 08-101) 

The Los Angeles Regional Water Quality Control Board (Regional Board) tran'snits a tentative Order 
(attached), specifying waste discharge requirements (WDR) that prohibits discharge from the proposed 
development by Malibu La Paz Ranch LLC, located on 15 acres at 3700 La Paz Lane in the City of 
Malibu. The Regional Board will consider the tentative Order and comments during a public hearing to 
be held at 9:00 a.m. on February 4,2010, at Metropolitan Water District of Southern California located at 
700 North Alameda Street, Los Angeles. It is expected that the Board will take action at the hearing; 
however, as testimony indicates, the Board at its discretion may order further investigation. 

In order to be fully evaluated by Regional Board staff and included in the Board's agenda packet, written 
comments must be received at the Regional Board office by 10:OO a.m. on January 18,2010. Failure to 
comply with these requirements is grounds for the Board to refuse to admit the proposed written 
comment or exhibit into evidence. Timely submittal of written comments is encouraged to ensure that all 
comments are accurately and fully included in the administrative record, that Board staff is able to 
provide a timely review, and that Regional Board Members have sufficient time to give full consideration 
to the comments and issues raised. 

If you have any questions, please call Project Manager, Ms. Elizabeth Erickson at (213) 620-2264 or Unit 
Chief, Dr. Rebecca Chou at (213) 6200-6156. 

Sincerely, 

1 -  
Groundwater Permitting and Landfills Section 

Enclosure: Tentative order 

cc with enclosure 
Mr. Craig George, Mr. Andrew Sheldon, Mr. Jim Tl~orsen, City of Malibu 
Mr. Chris Deleau, Schmitz and Associates, Inc. 
Ms. Tamar C. Stein, Cox Castle 

California Environmental Protection Agency 

Our mission is to preserve and ertlzance tile quality of California's water resotrrces for tlze benefit ofpresent andfilture generaations. 



Mr. Schmitz 
Malibu La Paz 

- 2 -  December 17,2010 

Mr. Pio Lombardo, Lombardo and Associates 
Mr. Chi Diep, CA Public Health, Drinking Water Program 
Mr. Mark Pesterella, County of Los Angeles, Department of Public Works, 
Mr. Carlos Borja, Co~&y of Los Angeles, Cross Connections 
Ms. Tatiana Gaur, Santa Monica Baykeeper 
Dr. Mark Gold, Heal the Bay 

California Environmental Protection Agency 

Our mission is topreserve and enlzance the qtrality of California S water resources for tlze benefit ofpresent arzdfirhlre generations. 



State of California 
California Regional Water Quality Control Board, Los Angeles Region 

Order No. R4-2010-00x 
Specifying Waste Discharge Requirements 

Prohibiting Discharge 
from the Malibu La Paz Ranch, LLC 

File No. 08-101 

WHEREAS, the California Regional Water Quality Control Board, Los Angeles Region, finds 
that: 

Background 

1. On December 22,2006, Malibu La Paz LLC ("La Paz" or "applicant") submitted an 
incomplete ApplicationIReport of Waste Discharge ("ROWD") to the California 
Regional Water Quality Control Board for the Los Angeles Region ("Regional Board"). 
The ROWD described a proposed project that would support offices, retail stores, and 
restaurants, in seven buildings totaling 112,508 square feet on 15 acres at 3700 La Paz 
Lane in the City of Malibu. 

2. In the eizgineering materials submitted with the December 22,2006 ROWD, the applicant 
proposed a treatment system with fixed activated sludge and disinfection using chlorine, 
with disposal capacity of 30,000 gallons per day (gpd) through: (a) discharge of 22,500 
gpd to groundwater via leachfields, and (b) reuse of 7,500 gpd for spray irrigation of 011- 
site landscaping. The applicant's proposal also included storage of 50,000 gpd to hold 
the treated wastewater during 38 to 90 days when irrigation would not be appropriate. 

3. In the 3 1 months following the initial inco~nplete ROWD on March 2,2007, the applicant 
changed its design and operating approach and revised the ROWD in many suppleinental 
submittals. 

a. On March 2,2007, in response to notificatioil fiom staff, the applicant s~~bmitted 
$900, as the application fee was missing froin the Deceinber 22,2006 ROWD. 

b. I11 late 2007, the applicant switched engineering consultants. 
c. On January 10,2008, the applicant's new engineering consultant met with staff to 

provide a briefing of significant deviations to the treatment and disposal systems 
proposed in the initial ROWD. Included in a submittal on that day was a 
preliminary design for the addition of ultraviolet disinfection, and a lowered 
estimate of wastewater flow from the proposed development, from 30,000 gpd to 
21,000 gpd. The coizsultant also discussed a possible groundwater extraction 
system to control mounding on the site. Staff asked the consultant to provide 
clarification of the proposal for extracting groundwater, including disposal of the 
extracted goundwater, whch would likely contain wastewater. 
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d. On December 2,2008, the applicant advised staff that the City of Malibu 
overrode co~nlnents from the Regional Board in certifying an environmental 
impact report on the applicant's project on November 10,2008. 

e. On December 11,2008, the applicant's representative testified before the 
Regional Board that the applicant intended to modify the ROWD to recycle all 
wastewater generated on site. 

f. On April 21, 2009, the applicant and staff from the Regional Board, California 
Department of Public Health (DPH), County of Los Angeles Department of 
Health Services, and the City of Malibu met, with the objectives of clarifying the 
applicant's current proposal, coordinating interagency requirements, and 
clarifying the status'of the ROWD. 

g. On May 14,2009, the applicant submitted an engineering plan to supple~nent its 
ROWD, including an increase in flow to 37,000 gpd. However, the applicant's 
submittal did not respond to all of staffs concerns expressed at the meeting on 
April 2 1,2009. 

4. Between March 2,2007 and May 14,2009, staff provided formal and informal co~mnents 
to the applicant, among which include: 

a. November 5,2007: letter documenting co~nrnents provided to the applicant and 
the City of Malibu on June 28, July 27, August 27, September 27, and October 29, 
2007. 

b. January 15,2008: letter to La Paz, stating that the January 10,2008 ROWD is 
incomplete. 

c. February 15, 2008 to June 11,2008: letters setting forth the deficiencies in the 
ROWD. 

d. February 23,2009 and March 11,2009: letters from staff notifylng La Paz that 
the ROWD remained incomplete. 

e. March 26, 2009: e-mail to Lombardo and Associates (applicant's consultant), 
listing missing items. 

f. April 21,2009: comments provided during a meeting, including, among others, 
(i) the proposal did not appear to be a 'zero discharge' project (given an 
anticipated rise in the water table), (ii) the engineering report needed further 
design development; and (iii) a proposed provision for emergency discharge 
would not be protective of water quality. 

g. July 2,2009: letter notifylng La Paz that the May 14,2009 ROWD remained 
incomplete. 

In addition, staff engaged in numerous additional meetings, e-mail exchanges, and phone 
calls with the applicant and the applicant's representatives. 

5. On July 23,2009, DPH approved a report submitted by the applicant (intended to co~nply 
with title 22, California Code of Regulations), which contained a conceptual engineering 
design for the water reuse component for the proposed development. DPH conditioiled 
the approval on, among other conditions, (a) subinission of additional engineering details 
on the plumbing design, operation of the disinfection system, and development of 
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recycling rules and requirements for tenants reusing the treated wastewater; and (b) 
approval by the Regional Board, as DPHYs purview is limited to reuse of the treated 
wastewater in a manner protective of public health, and does not extend to protection of 
beneficial uses of state water resources. T 

6. On July 23,2009, La Paz filed a petition with the State Water Resources Control Board 
(State Board), asking the State Board to confirm that La Paz's application has been 
deemed approved as a matter of law. La Paz alleged that it followed all of the 
requirements of the Pennit Streamlining Act, Govermnent Code sectioil65920, et seq. 
and that La Paz's ROWD and Application is "deemed approved" by operation of law 011 

E 
August 3 1,2009. In the alternative, La Paz asked the State Board to schedule a hearing 
on the merits of its ROWD. The Regional Board filed a response contesting La Paz's 
assertions. N 

Regulatory Authorities 

7. California Water Code section 13263 (a) specifies the requirements for discharge: "The 
regional board, after necessary hearing, shall prescribe requirements as to the nature of 

T 
- 

any proposed discharge, existing discharge, or material change in an existing discharge, 
except discharges into a community sewer system, with relation to the conditions existing 
in the disposal area or receiving water upon, or into whch the discharge is made or 
proposed. The requirements shall implement any relevant water quality control plans that 
have been adopted, and shall take into consideration the beneficial uses to be protected, 

A 
the water quality objectives reasonably required for that purpose, other waste discharges, 
the need to prevent nuisance, and the provisions of Section 13241 ." 

8. In the Water Quality Control Plan for the Coastal Watersheds of Los Angeles and 
Ventura Counties (hereafter Basin Plan), the Regional Board designated beneficial uses 

T 
and established water quality objectives for groundwater in the Malibu Valley 
Groundwater Basin and nearby surface waters: I 
a. Groundwater: Municipal and Domestic Supply (Potential), Industrial Process and 

Service Supply, and Agricultural Supply. 

b. Malibu Lagoon: Navigation; Water Contact Recreation; Non-contact Water 
Recreation; Estuarine Habitat; Marine Habitat; Wildlife Habitat; Rare, Threatened, or 

v 
Endangered Species Habitat; Migration of Aquatic Organisms; Spawning, 
Reproduction, and/or Early Developineilt; Wetland Habitat. 

I 
I c. Malibu Creek: Water Coiltact Recreation; Non-contact Water Recreation; Wann E 

Freshwater Habitat; Cold Freshwater Habitat; Wildlife Habitat; Rare, Threatened, or ' 
Endangered Species Habitat; Migration of Aquatic Organisms; Spawning, 
Reproduction, and/or Early Development; Wetland Habitat. 

d. Malibu Beach and Malibu Lagoon Beach (Surhder Beach), Amarillo Beach, and 
Carbon Beach: Navigation; Water Contact Recreation; Non-contact Water 
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Recreation; Co~nmercial and Sport Fishing; Marine Habitat; Wildlife Habitat; 
Spawning, Reproduction, and/or Early Development; and Shellfish Harvesting. 

9. California Water Code section 13243 states that a regional board, in a water quality 
control plan or in waste discharge requirements, may specify certain conditions or areas 
where the discharge of waste, or certain types of waste, will not be permitted. 

10. On November 5,2009, the Regional Board adopted Resolution No. R4-2009-007, 
amending the Basin Plan to prohibit discharges fi-om onsite wastewater disposal systems 
in the Malibu Civic Center area, as defined by that Basin Plan amendment. The 
applicant's proposed discharge is within the boundaries of the prohibition, and is subject 
to the prohibition on new discharges of waste. 

11. Furthermore, the applicant's proposed discharge could affect nearby surface waters that 
are subject to total maximum daily loads (TMDLs) as described below: 

a. Malibu Creek Watershed Nutrient TMDL: The US EPA, on March 21,2003, 
specified a numeric target of 1.0 mgll for total nitrogen during sulnnmer months (April 
15 to November 15) and a numeric target of 8.0 mg/L for total nitrogen during winter 
months (November 16 to April 14). Significant sources of the nutrient pollutants 
include discharges of wastewaters fi-om comnmercial, public, and residential land use 
activities. The TMDL specifies a load allocation for on-site wastewater disposal 
systems of 6 lbs/day during the summer months and 8 mg/L during winter.months. 

b. Malibu Creek and Lagoon Bacteria TMDL: The Regional Board specified ilumeric 
targets, effective January 24,2006, based on single sample and geometric mean 
bacteria water quality objectives in the Basin Plan to protect the water contact 
recreation use. Sources of bacteria loading include stonn water runoff, dry-weather 
runoff, on-site wastewater disposal syste~ns, and animal wastes. The TMDL specifies 
load allocations for on-site wastewater disposal systems equal to the allowable 
number of exceedance days of the numeric targets. There are no allowable 
exceedance days of the geometric mean numeric targets. For the single sample 
numeric targets, based on daily sampling, in summer (April 1 to October 3 I), there 
are no allowable exceedance days, in winter dry weather (Nove~nber 1 to March 31), 
there are three allowable exceedances days, and in wet weather (defined as days with 
>=0.1 and the three days following the rain event), there are 17 allowable exceedance 
days. 

c. Santa Monica Bay Beaches Wet and Dry Bacteria TMDL: For beaches along the 
Santa Monica Bay impaired by bacteria in dry and wet weather, the Regional Board 
specified numeric targets, effective July 15,2003, based on the single sample and 
geometric mean bacteria water quality objectives in the Basin Plan to protect the 
water contact recreation use. The dry weather TMDL identified the sources of 
bacteria loading as dry-weather urban runoff, natural source runoff and groundwater. 
The wet weather TMDL identified stonnwater runoff as a major source. The TMDLs 
did not provide load allocations for on-site wastewater disposal systems, meaning that 
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no exceedances of the numeric targets are permissible as a result of discharges from 
non-point sources, including on-site wastewater disposal systems. There are no 
allowable exceedance days of the geometric mean numeric targets. For the single 
sample numeric targets, based on daily sampling, in summer (April 1 to October 3 I), 
there are no allowable exceedance days, in winter dry weather (November 1 to March 
3 I), there are three allowable exceedances days, and in wet weather (defined as days 
with >=0.1 and the three days following the rain event), there are 17 allowable 
exceedance days. 

12. California Water Code section 13263 (g) states that no discharge of waste into the waters 
of the state, whether or not the discharge is made pursuant to waste discharge 
requirements, shall create a vested right to continue the discharge. All discharges of 
waste into the waters of the state are privileges, not rights. 

13. Title 27, California Code of Regulations, section 2208 (a) states that whenever a project 
is deemed approved pursuant to Govenllnent Code section 65956 (of the Pennit 
Streamlining Act), the applicant may discharge waste as proposed in the ROWD until 
such time as the regional board adopts waste discharge requirements applicable thereto. 
No such discharge of waste shall create a vested right to continue such discharge. 

Conclusions 

14. With respect to the incomplete ROWD submitted by La Paz, the Regional Board has 
taken into consideration the beneficial uses to be protected, the water quality objectives 
reasonably required for that purpose, other waste discharges, and the need to prevent 
nuisance. J 

15. The Regional Board also has considered the provisions of Water Code section 13241 and 
the relevant water quality control plans that have been adopted. 

16. La Paz has failed to provide a complete Report of Waste Discharge, the result of which is 
the inability of the Regional Board to prepare Waste Discharge Require~nents that would 
allow the La Paz project to discharge wastewater. 

17. Staff provided adequate response to the ROWD and modifications. 

18. As currently proposed, La Paz cannot discharge waste without impairing the water 
quality of the Malibu Valley Groundwater Basin, or creating a nuisance. 

19. Further, there are existing and continuing violations of State and Regional Board water 
quality standards in the City of Malibu that were addressed by the Regional Board in its 
November 5,2009 Basin Plan amendinent adopting a prohibition of wastewater 
discharges fioin onsite wastewater disposal systems. That prohibiti'on applies to the La 
Paz project. 

20. La Paz failed to submit a complete and adequate ROWD, which demonstrates that the 
proposed recycling project would meet water quality objectives in the Basin Plan that are 
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protective of beneficial uses designated by the Regional Board for groundwater and 
nearby surface waters. 

21. Issuance of waste discharge requirements for the La Paz project, as currently proposed, 
would not be protective of beneficial uses in the Malibu Valley Groundwater Basin and 
nearby surface waters. 

THEREFORE, IT IS HEREBY ORDERED that: 

A. Discharges of waste associated with the La Paz project as described in the current ROWD 
are hereby prohibited. 

B. This Order is adopted without prejudice to La Paz filing another Report of Waste 
Discharge for its project for consideration by the Regional Board, subject to tlie 
requirements and prohibitions of the Basin Plan and of all other statutes, regulatioas, 
ordinances and laws. 

I, Tracy J. Egoscue, Executive Officer, do hereby certify that the foregoing is a full, true, and 
correct copy of a resolution adopted by the California Regional Water Quality Control Board, 
Los Angeles Region, on February 4,2010. 

Tracy J. Egoscue 
Executive Officer 
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