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New Development Work Group Meeting Minutes

Municipal Regional Permit

November 22 & 30, 2005 

November 22nd Attendees:  Susan Schwartz, Friends of 5 Creeks; Mondy Lariz, NCCFFF
; Jill Bicknell, SCVURPPP; Tom Dalziel, CCCWP; Matt Fabry, City of Brisbane; Dale Bowyer, RWQCB; Sue Ma, RWQCB; Jan O’Hara, RWQCB

November 30th Attendees: Susan Schwartz, Friends of 5 Creeks; Jill Bicknell, SCVURPPP; Tom Dalziel, CCCWP; Matt Fabry, City of Brisbane; Sue Ma, RWQCB, Jan O’Hara, RWQCB

Action items highlighted in yellow.  Agreements are highlighted in blue.

Meeting on November 22nd
Sue handed out a paper titled “Definitions – Impervious/Pervious & Self-treating Areas” and four (4) flowcharts for Alternative Compliance.

Tom handed out a memo prepared by Dan Cloak comparing design concepts in BASMAA’s Using Site Design Techniques to Meet Development Standards for Stormwater Quality and Contra Costa Clean Water Program’s Stormwater C.3 Guidebook.  This will be discussed at another time.

Alternative Compliance

Sue Ma reviewed the four Alternative Compliance (4) flowcharts; one showing the current permit’s requirements, two outlining San Jose and Milpitas’ requirements, and a fourth showing Water Board staff’s proposal for the MRP.  This will be further discussed later.

Current Level of Implementation Table

The group took up where we left off discussing the Current Level of Implementation Table: 

C.3.k., Source Control:

Jill said the permittees are requiring source controls at all applicable discretionary projects, not just Group 1 and 2.  Dale asked about copper – do the new source control lists cover architectural copper and copper piping from air condensers/conditioners?  Tom noted that SCVURPPP’s and CCCWP’s discourage, but don’t prohibit, architectural copper.  Dale stated that Water Board staff will look at the metals control portions of the existing lists and determine if more is needed on metals.

C.3.l., Update General Plans (also discussed C.3.j., Site Design):
· The group discussed the purpose of this requirement – to enable implementation of the measures required by Provision C.3 for applicable projects and to encourage planning for water quality.  

· Susan suggested that it would helpful to see in a year or 2 what the permittees did regarding their general plans and stormwater ordinances and site design guidelines, because their Site Design submittals refer to actions they are planning/considering to take, and we should know what changes they actually make.  She expressed a preference to have this reported separately, not in the Annual Report.  

· Tom said that Contra Costa municipalities already have the authority to implement the NPDES requirements, and that every co-permittee adopted an updated Stormwater Ordinance that specifically references the Provision C.3 requirements and the most recent version of the Contra Costa Stormwater C.3 Guidebook. This guidebook contains site design measures guidance and standards, which closely correspond to the examples specified by the Water Board in Provision C.3.j.  Tom indicated municipalities generally have considerable flexibility to require new or changed designs through discretionary review.  Municipalities in Contra Costa have noted the need for iterative review and consideration of local standards and guidance as developers and municipalities gain more experience with implementation of C.3.  

· Dale indicated the ability of municipalities to require new stormwater protection measures and standards is less of a concern than getting some municipal staff to accept new and innovative design approaches.

· Dale asked if seeing the projects being built is enough – are we seeing problems related to narrow design standards?  

· Susan said it depends on the purpose of the C.3.j. requirement:  is it meant for all projects, or just Group 1 and 2.  Gave examples:  can a homeowner put impermeable pavement in her sidewalk?  Can a builder of a single home put stormwater treatment in his backyard?  Susan said we should know what is happening as a result of these requirements.  She sees a need for a report sometime during the permit period on what changes have been made in general plans, design standards, and what BMPs projects are installing for stormwater control.  

· Matt disagreed w/the need for this report, because this information is already in the annual reports.  There was some discussion of annual reports.

· Water Board staff will look at C.3.l and j, determine how/whether they should be modified and will bring forth these modifications for discussion.
C.3.m, Water Quality Review Process:  

The group discussed the permit provision and the CEQA process.  Dale stated we could change this sub-provision to say something like be sure these bullets items are addressed, or make it more general without the bullets and saying only “have adequate CEQA review for stormwater quality.”

C.3.n, Reporting:  

· Susan suggested the data for projects that fall below the one-acre/10,000 sq. ft. criteria be reported, especially examples of smaller projects that have stormwater treatment.  Sue responded that anecdotal information on example projects would not be useful.

· Mondy mentioned the tie-in with the Impervious Surface Workshop.  Mondy asked if there is an attempt to standardize the way impervious surface data are collected by each city, especially now that the Water Resources Protection Collaborative is active.  Jill replied that cities in Santa Clara Valley have model forms for impervious surface data collection and some have modified the form to reflect each city’s needs.  She also noted that the Collaborative’s Guidelines and Standards are separate from C.3 requirements.

The previous discussion was intended to focus on what the SW Programs/Permittees are currently doing under Provision C.3.  Now the group decided to go back to the top of the “Current Level of Effort Table” to capture options for what the MRP could include:

C.3.a. Performance Standard Implementation – omit, not needed.

C.3.b., Development Project Approval Process – combine this with C.3.l and m. and include general language about required legal authority, CEQA review, and an appropriate development review process and the concept of removing impediments.  For reporting, report changes and problems as they occur.

C.3.c., Applicable Projects:

· Susan stated that this is a major issue.

· Many thought the references to Group 1 and 2 could be replaced with “applicable projects.”

· Matt asked about clarifying “deemed complete”.  Jill mentioned the Salinas permit had 3-4 criteria for deemed complete; she’ll send it to us.  Tom stated some municipalities in Contra Costa County have required grandfathered projects to implement most, if not all, of the C.3 requirements.  He referred to the definition of “deemed complete” on the CCCWP web site. 

· Dale stated that the group should discuss changing C.3.c.ii.

· Someone asked about the Vallejo permit, which was issued by EPA, and Dale replied that Vallejo will get phased dates because they don’t currently have Provision C.3 in their permit.

· Regarding a question about regional transit agencies, Dale said we will have to look into options for dealing with their stormwater issues, because they are not necessarily covered under MS4 permits.

C.3.d., Numeric Sizing Criteria

· Regarding a combined flow/volume criterion, Dale suggests that the flow criteria is controlling.  Jill would like to see technical issues like this handled outside of the permit, in a document
 that could be flexible and changed over time.  Jill suggested adding the language “demonstrate that a combination of flow and volume criteria provides equivalent treatment”, and the support document could discuss how to do this.  Dale would like to see something like this as an appendix to permit or have it subject to EO approval.  Infiltration standards could also be a chapter of this guidance document.  Jill referred to fact sheets Keith put together a few years ago that were helpful in the same vein.

· Mondy asked whether there will be any testing of in-the-ground treatment units to determine how well they work.  The group discussed national and regional efforts to evaluate BMPs.  Mondy suggested a random testing of a small number of units.  Dale stated this would be an effort for the monitoring group.

· Susan asked how we check that stormwater units are actually built?  Often changes take place when site conditions or something prompt them, and the building inspector may agree the change is warranted.  Jill and Tom gave examples of how the process ensures that projects are built as specified.  Dale stated he still had concerns that building inspectors may not be the right people to determine things like soil mixes are correct.  

· The MRP may need to say something about inspection during the building process – likely in the C.3.b. sub-provision.

Meeting continued November 30, 2005

The group took up where it left off on the Current Level of Implementation Table focusing on a review and discussion of options/recommendations for changes to the New and Redevelopment Performance Standards in the MRP:

C.3.e.  Operation & Maintenance of Treatment Measures

· Sue said the Water Board is looking to have a more specific inspection schedule, as well as the types of data to record/report.

· Susan asked whether inspectors will know what to look for during their inspections?  Tom and Jill indicated Stormwater Programs have created treatment BMP fact sheets that provide maintenance guidelines.  It was noted the CASQA Manual also contains fact sheets outlining maintenance guidelines. Tom and Jill also noted some Stormwater Programs promote and provide maintenance guidelines for treatment BMPs not in the CASQA manual. There was some discussion of the training that is envisioned for inspectors.  Jill and Tom indicated training is part of their O&M verification programs.  Susan would like to see in the permit what the inspection must do, and the group considered whether the permit should reference the CASQA Handbook or similar document as prepared by the SW Program.  Susan would like this reference in the permit.  Jill stated the CASQA Handbook is the correct reference for several reasons, including that CASQA is an on-going organization; the Handbook is accessible on the web; cities pay into the creation of the Handbook.
· Sue said that Water Board staff looks for whether enforcement is taken when the BMP isn’t working or properly maintained.

· Susan asked about vector control, and what the permit should say.  The group agreed that the permit should say something like:  Programs should continue working w/local vector control districts and ensure that inspection & maintenance includes vector control.
· The group discussed what items should be reported.  Should each program have a database and evaluate the data?  Each city?  Jan suggested that an evaluation of BMP maintenance issues could be done on a regional basis, especially because all the cities would be collecting the same data.  We discussed current record-keeping requirements and the similarities between BMP inspections and Industrial site inspections.  Sue stated Water Board staff will likely want the inspection requirements for BMPs to parallel those developed for industrial inspections, particularly addressing the need for an enforcement response plan.  Jill said that in some municipalities, the same city staff will perform both industrial and BMP inspections.  Tom mentioned that cities are developing enforcement response plans for construction plans too.

· Regarding prioritization of inspections:  Jill would like to see flexibility, but perhaps a list of things the Water Board staff would like considered may be helpful.  The discussion turned from aspects of a prioritization scheme to what should be reported.

· The general idea for reporting is to have cities report what BMPs were inspected; why they were chosen to be inspected; what was found; and, based on what was found, what will be done differently next year.  Most of the group tended to think that basically the existing reporting requirements are ok, except for the phrase “list or summary” of inspections.  Sue would like to see the specific locations inspected included in the annual report.  Jan again suggested that there is a link between the industrial work group and this work group, i.e., we’d like the annual reports to give information on whether the enforcement response plan is being followed:  are inspections effective?  Are problems being corrected?  The group decided to check into the industrial work group and also to think (esp. Water Board staff) about what the reporting table should include.

· Jill asked if there had been resolution of the BMP / endangered species habitat issue that is now mentioned in the permits under C.3.e.v.(or Findings of SCVURPPP permit).  All agreed this is necessary.

The group decided to skip C.3.f. for now and move on to C.3.g.

C.3.g. Waiver of Impracticability and Compensatory Mitigation

· The discussion focused on the four flowcharts Sue prepared and distributed at the November 22nd meeting. One showed current requirements, two others showed Alternative Compliance programs developed by the City of San Jose and the City of Milpitas, and a fourth showed Water Board staff’s proposed requirements for the MRP.  Sue noted that issues for clarification are listed at the bottom (footnotes) of the proposed flowchart for the MRP.

· Regarding regional projects:  All agreed initially that we want to retain the flexibility of alternative compliance.  Susan suggested that a redevelopment project should have a lower bar for “trading” (or alternative compliance), in order to discourage sprawl, essentially.  Jan suggested that perhaps C.3.g. could be simplified by including Executive Officer approval, with public notice, of regional projects that don’t fit a standard mold.  Jill suggested exempting from Board review any alternative compliance measures that occur on another part of the same property (real examples, Stanford and Evergreen Valley College).  Tom thought this is allowed under the interim alternate compliance provision.  There was discussion as to whether the interim compliance provision is confusing and needs clarification.

· Susan suggested this section be written with the thought in mind that the applicable project size threshold will drop.  

· The group discussed the need for alternative compliance.  Tom indicated that although Contra Costa permittees have thus far successfully met the C.3 treatment requirements onsite for all projects reviewed, it is possible that future projects, particularly small infill projects, might opt for alternative compliance off-site, and therefore the alternative compliance provision should remain in the permit.  Jill stated that she thought that SCVURPPP Co-permittees, particularly San Jose, would want to keep the alternative compliance option.  

· Jill proposed the option that brownfield sites and low/moderate-income housing projects have a lesser threshold of impracticability.  

· Susan suggested that low-income housing have BMPs required only for the non-low-income portion, or something similar.  Tom suggested that projects with 50% or more low/moderate-income housing to be exempt.  Susan expressed concerned about the environmental justice issue should low/moderate-income housing not have to provide treatment of stormwater pollutants.

· Another concept considered is using cost data from existing projects to determine whether the 2% of total project cost is an appropriate value for impracticability.  

· To summarize the options for alternative compliance:

· Straight out exemption

· Size of the project, smaller projects have lesser requirements on grounds that BMPs may be proportionally costlier in small areas.  Tightened definitions, literally or in effect. For example, the EPA brownfield definition is very broad, including any property where cost could potentially be affected by pollution. One could require a showing that there was actual pollution that affected costs of BMPs, or that affected costs of construction (depending on the rationale). Also under this heading, consider whether to accept broad terms such as San Jose’s “smart growth.” 

· Different definition of “impracticability”:  1% of project costs rather than 2%? Or another formula.

· Easier permission to mitigate offsite and/or at different time

· As above, scaled exemption: based on % of low income units, or 50% or other cutoff

· All agreed to discuss “thresholds” for C.3. applicability at the next meeting.

Meeting adjourned at 12:30

� Northern CA Council Federation of Fly Fishers


� The technical support document – could contain definition of impervious, ground water infiltration, flow/volume criterion, others.










12-13-05



12-13-05


