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Shane L. Silsby, Director

June 20, 2014

By E-Mail M

Mr. Kurt Berchtold, Executive Officer.

California Regional Water Quality Control Board, Santa Ana Region
3737 Main Street, Suite 500

Riverside, CA 92501-3348

Subject: Comment - Draft Order No. R8-2014-0002, NPDES Permit No. CAS618030
Dear Mr. Berchtold:

The County of Orange, as Principal Permittee of the Orange County Stormwater Program,
appreciates the opportunity to provide comments on Draft Order No. R8-2014-0002, NPDES
Permit No. CAS618030 National Pollutant Discharge Elimination System (NPDES) Permit and Waste
Discharge Requirements. The north Orange County Permittees (Permittees) were involved in the
development of these comments and the Cities of Anaheim, Brea, Buena Park, Costa Mesa,
Cypress, Fullerton, Garden Grove, Huntington Beach, Irvine, La Habra, La Palma, Laguna Hills,
Lake Forest, Los Alamitos, Newport Beach, Orange, Placentia, Seal Beach, Stanton, Tustin, Villa
Park, Westminster, and Yorba Linda have directed that they be recognized as concurring
entities on this letter.

We understand the key interest of your staff in creating a self-contained Order that eliminates
permitting by reference to other documents such as the Drainage Area Management Plan and
Model Water Quality Management Plan. In addition, the Permittees appreciate the re-
affirmation of an adaptive management approach as the fundamental basis of permit
compliance in a manner that is consistent with Board Order 99-05. This permitting approach is
unequivocally the most appropriate approach for a nonpoint source problem in a point source
regulatory framework. Nonetheless, the further development of a permit for surface water
quality protection that does not consider the current state of the surface water environment in
Orange County as described in detail in the Report of Waste Discharge, and accomplishments
of the Orange County Stormwater Program, is a concern. The Permittees are also concerned by
the many new requirements that that are presented by the Draft Order in the absence of
justification.

Should Regional Board staff modify the Draft Order in response to comments, we request that
an additional written comment period be provided prior to submittal to the Regional Board for
adoption. We also reserve the right to respond to other commenters at a hearing and present
evidence for the record.
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Our comments on the Draft Order are organized and submitted as follows:

o Attachment A presents our general observations and detailed comments on the entire
permit.

» Attachment B presents a redline/strikeout version of recommended changes to the
Tentative Order.

Thank you for your attention to our comments. Please contact each of the undersigned directly
if you have any questions. For technical questions, please also contact Chris Crompton at (714)
955-0630 or Richard Boon at (714) 955-0670 as appropriate.

Sincerely,

Mary Anne Skorpanich, Deputy Director
OC Environmental Resources
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Rydn Baron, Senior Deputy County Counsel
Office of the County Counsel

Attachments: A - Detailed Comments
B - Redline Version of the Tentative Order

Cc: (Electronic copies only)

North Orange County Permittees

Orange County Technical Advisory Committee

Jason Uhley, Riverside County Flood Control and Water Conservation District
Marc Rodabaugh, San Bernardino County Flood Control District
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ATTACHMENT A
COUNTY OF ORANGE COMMENTS ON
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SANTA ANA REGION
DRAFT ORDER NO. R8-2014-0002
NPDES NO. CAS618030

This document, Attachment A, contains the detailed technical and legal comments
("Comments”) of the County of Orange and the Orange County Flood Control District
(collectively, “County”) on Draft Order No. R8-2014-0002 dated May 2, 2014 (“Draft Order”)
and the Fact Sheet/Technical Report (“Fact Sheet”). These Comments are divided into three
sections (General Comments, Findings, and Permit Provisions) and address issues relating to
specific parts of the Draft Order. At times, the issues and concerns raised will pertain to more
than one section of the Draft Order. Attachment B identifies the recommended changes to the
Draft Order to address the Comments raised in Attachment A as well as general edits in order
to provide additional clarification where necessary.

The County of Orange, as the Principal Permittee, the Orange County Flood Control District,
and the cities of Anaheim, Brea, Buena Park, Costa Mesa, Cypress, Fountain Valley, Fullerton,
Garden Grove, Huntington Beach, Irvine, Laguna Hills, Laguna Woods, La Habra, La Palma,
Lake Forest, Los Alamitos, Newport Beach, Orange, Placentia, Santa Ana, Seal Beach, Stanton,
Tustin, Villa Park, Westminster, and Yorba Linda collectively refer to themselves as “Santa Ana
Region Permittees” or “Permittees.” The Draft Order refers to the County, Orange County
Flood Control District, and incorporated cities of north Orange County as the “Co-Permittees.”
However, the Comments below use the term “Permittees” to be consistent with the terminology
used by cities and the County.

GENERAL COMMENTS

1. THE DRAFT ORDER DOES NOT RECOGNIZE THE REPORT OF WASTE DISCHARGE OR
THE SIGNIFICANT WATER QUALITY OUTCOMES THAT HAVE BEEN ACHIEVED IN
ORANGE COUNTY AND, THEREFORE, LACKS SUBSTANTIAL EVIDENCE TO SUPPORT
NEW OR MODIFIED PROGRAM REQUIREMENTS.

The Permittees submitted a Report of Waste Discharge (ROWD) to the Santa Ana Regional
Water Quality Control Board (“Regional Board”) on October 3, 2013. Pursuant to federal
law, the Permittees’ ROWD is an application to discharge pollutants from a point source to
waters of the United States and be covered by a fifth term municipal separate storm sewer
system (MS4) National Pollutant Discharge Elimination System (NPDES) Permit.! The
ROWD evaluates the fourth term MS4 Permit activities and discusses the accomplishments
of the Orange County Stormwater Program. Based on the ROWD’s assessment and
findings, the application identifies the activities that are proposed for the fifth term MS4
Permit, including additional pollutant control initiatives. The ROWD is also the technical

140 CFR §122.21
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basis or substantial evidence for what regulations and activities will be required in the fifth
term MS4 permit.

The Permittees” application for a fifth term MS4 permit is predicated on the assessment of
the “State of the Environment” (ROWD Section 2). This assessment describes the results of
the long-term monitoring and special studies that are used to examine the condition of the
surface water environment in Orange County with an emphasis on recreation and aquatic
ecosystem health. The analyses point to bacteria, nutrients, and toxicity as the water quality
priorities and identify needed improvements in water quality as well as recommendations
for the fifth term MS4 permit intended to ensure further improvements in surface water
quality.

Formulating the fifth term MS4 permit needs to follow the iterative process, that is: assess
what measures have been implemented and how the environment has responded. Despite
the detailed activities and accomplishments described in the ROWD, there is no discussion
in the Draft Order regarding the “State of the Environment.” In fact, the Draft Order
Findings and Fact Sheet do not reference the Permittees” application or cite specific areas in
the ROWD to provide a basis for or justify particular fifth term stormwater program
modifications. Section B of the Findings (Discharge Characteristics and Runoff
Management) only contains generic statements about water quality and excludes the key
findings presented in the ROWD. Although the Findings within Section B of the Draft
Order may have been the general factual basis for the Permittees’ first and second term MS4
Permits, they are not appropriate for a fifth term MS4 Permit and a Stormwater program as
advanced as in north Orange County.

The absence of any recognition of the significant water quality outcomes that have been
achieved in Orange County (e.g. coastal water quality) creates a false case, in many
instances, for regulatory change. Without support from specific findings and other
evidence, the requirements of the Draft Order, in many instances, lack substantial evidence
and are arbitrary and capricious, and therefore, cannot be lawfully adopted.2

In addition, the Draft Order does not recognize the development of or relationships between
the Drainage Area Management Plan (DAMP) and jurisdictional Local Implementation
Plans (LIPs).

Action: The Draft Order needs to include the key findings from the Report of Waste Discharge
(including the State of the Environment) and use this information as the basis for the Draft Order’s
requirements.

2. THE DRAFT ORDER SEEKS TO MAKE SIGNIFICANT CHANGES TO THE MODEL WATER
QUALITY MANAGEMENT PLAN (WQMP). AFTER ONLY TWO YEARS OF
IMPLEMENTATION, IT IS SIMPLY TOO EARLY TO REQUIRE CHANGES TO THE MODEL
WQMP AND TECHNICAL GUIDANCE DOCUMENT (TGD), AND THERE IS NO
SUBSTANTIAL EVIDENCE TO SUPPORT DOING SoO.

The 2011 Model Water Quality Management Plan (“Model WQMP” or “WQMP”) and
accompanying Technical Guidance Document (“TGD”) were developed during the last

2 City of Rancho Cucamonga v. Regional Water Quality Control Bd., 135 Cal.App.4th 1377, 1384-1385 (2006);
Code Civ. Proc., § 1094.5(b).
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permit term through a collaborative stakeholder process inclusive of Regional Board staff,
U.S. EPA, Permittees, environmental nongovernmental organizations (NGOs), the land
development community, technical consultants, and other interested parties. The Model
WOQMP Technical Advisory Group (TAG) met for a total of six meetings over twenty-four
months and the Planning Advisory Group (PAG) met ten times over 18 months to develop
this comprehensive program. A Planning Advisory Committee (PAC) was also formed.3
The total cost of developing the revised Land Development Program was in excess of $1.5
million. In addition to being developed through an extensive and collaborative stakeholder
process, the Model WQMP and TGD were subject to a public comment period and two
presentations before the Regional Board. Following approval of the Model WQMP and TGD
by the Executive Officer, the Orange County Stormwater Program conducted numerous
training events, and maintains a help desk to provide technical support for implementation
of the new land development requirements, which has addressed approximately 100
inquires since August of 2011.

Despite this investment and relatively short period of Model WQMP implementation, the
Draft Order seeks to affect nineteen significant changes to the new development provisions
that would necessarily require a comprehensive revision of the Model WQMP and TGD.
This impact to the Model WQMP is contrary to the Draft Fact Sheet which states that Section
XII has been expanded to incorporate synthesized elements of the Model WQMP and TGD.

The effect of these changes is that, not only will the Model WQMP and TGD need to be
updated, but protocols at each of the Cities and the County will need to be updated and
new training will need to be developed and provided to County and City Staff as well as the
developers and the construction industry. In the absence of any technical justification that
these changes will have a measurable improvement to water quality, the time, effort and
cost to update the Land Development Program is simply not warranted. Given that the
Model WQMP has only been in place for two years and lacks implementation experience
and evaluation, making material changes to this program simply does not make sense.

The Draft Order also requires all development projects to be defined either as “priority” or
“non-priority” projects. The provisions in the Draft Order would require projects such as
reroofs, patio covers, solar panel roof installations, block walls, swimming pools and spas
and other projects typically issued permits by building departments to prepare Non-Priority
Project Plans. This requirement will cause significant project delays and will add potentially
thousands of dollars to insignificant projects because applicants will now have to hire a
licensed professional (civil engineer or landscape architect) per Section XIL.M.5 to prepare
their Non-Priority Project Plans. Without technical justification or a linkage to water quality
impacts that these types of projects would have, expanding the universe of “non-priority”
projects is not warranted.

3 The Planning Advisory Committee (PAC) was created in February 2009 at the request of the City
Engineers’ Technical Advisory Committee (TAC) and the City Managers” Water Quality Committee to
serve as a focus for increasingly complex land development and redevelopment requirements in the
municipal NPDES stormwater permits. The PAC has delegated authority for private projects. The City
Engineers’ TAC will continue to have delegated authority for public projects. The PAC, when convened,
meets with the TAC.
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Action: The Draft Order should be modified to incorporate the existing Model WQMP and TGD
that have been approved by the Executive Offficer.

3. REGIONAL BMPS

The restoration of the equivalency of Regional BMPs is particularly welcomed in the Fifth
Term MS4 Permit. Currently, the use of “Regional BMPs” in the Model WQMP as a
subordinate choice to on-site mitigation is not supportive of water quality, water supply,
and restorative goals that could be realized and optimized at the watershed level. This LID
hierarchy is increasingly being viewed as obstructive, as California adapts to increasing
uncertainty regarding the resilience of its water supply infrastructure by seeking to better
retain stormwater in the landscape for local water supply augmentation. Since Regional
BMPs are seen to be a key part of this adaptive effort (see Southern California Water
Committee www.socalwater.org/), the re-establishment by the Draft Order of the
equivalency of Regional BMPs is both very welcome and timely. Indeed, Regional BMP
solutions are integral to the Integrated Water Resource Management (IRWM) approaches
being encouraged by the California Water Action Plan (State of California, 2014) as the
means of solving the challenges of increasingly stringent water quality regulations and the
water supply demands of a growing population.

The proposed equivalency of Regional BMPs revisits the recurring debate about the merits
of centralized versus de-centralized approaches, or on-site versus regional controls, to
creating a stormwater management infrastructure. While the Fourth Term MS4 Permits
have required on-site BMPs to be constructed unless they can be determined to be infeasible,
the Third Term MS4 Permit encouraged examination of regional approaches. The Regional
BMP emphasis is supported by technical guidance (see WEF/ ASCE, 1998) that contemplates
stormwater quality being managed across the landscape in a drainage system retrofitted
with basins and under the direct management of a special district. This guidance concludes
that constructing fewer Regional BMPs will ultimately be both less expensive than a large
number of on-site controls and more effective in the longer term since they could
additionally capture the street runoff that would be missed by on-site controls. Such basins
would also be large enough to offer opportunities for compatible uses such as recreation
and ecological habitat. With the new imperative to have IWRM inform approaches to
stormwater management, the permitting framework clearly needs to allow for on-site and
off-site BMP “equivalency.”

Action: Promote on-site and off-site BMP equivalency throughout the Draft Order.

4. THE DRAFT ORDER’S RECEIVING WATER LIMITATIONS LANGUAGE PROVIDES THE
PERMITTEES WITH FLEXIBILITY

The Draft Order’s receiving water limitations language provides the Permittees with the
flexibility to achieve compliance with receiving water quality standards. The Orange
County stormwater program is a robust and mature program that has made tremendous
progress in improving water quality.# The Orange County Permittees have spent a
collective total of approximately $1.16 billion since 1995. However, in certain instances,
receiving waters limitations are not able to be met. As further discussed in these Comments,

4 See ROWD, State of the Environment.
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the Permittees do not have control over every aspect of the environment, and despite
investigations and source control efforts, have no control over certain pollutants that end up
in their channels.> And, in some instances, it is technically and/or economically infeasible
to meet a numeric standard.e

The Permittees need for a NPDES permit is based on their legal obligations to protect life
and property from flooding.” This mission is sometimes at odds with achieving water
quality standards, which is why the Clean Water Act contains a maximum extent practicable
standard (“MEP”). Much of Orange County lies within a large flood plain where billions of
dollars have been expended constructing and maintaining the Santa Ana River Project,
which has channel, dam and other improvements as far out as San Bernardino County.
Likewise, city storm drain systems are designed to protect life and ensure that residential,
commercial and industrial properties do not suffer economic damage. In some cases, the
terms of the Draft Order conflicts with the Legislature’s delegation of flood control authority
to the Permittees. And in this highly urbanized environment, much of which predates the
Clean Water Act and Porter-Cologne, it is difficult if not infeasible to retrofit prior land and
flood control development.

The Orange County Permittees are committed to the concepts of the Clean Water Act and
restoring and maintaining the chemical, physical and biological integrity of the nation’s
(and State’s) waters.8 The Orange County program is one of the most well recognized in the
U.S., and it will continue to strive to meet the water quality standards in the Draft Order.
However, the Draft Order needs to and does contain an iterative process that allows the
Permittees the opportunity to achieve compliance over successive permit terms. This is not
a “safe harbor” or “get out of jail free card.” It is a recognition that diligently implementing
a BMP-based plan takes time, and is in accordance with the MEP standard. Itis also a
recognition that in certain instances it may be technically and economically infeasible to
meet numeric standards.

Although some commenters may contend that the iterative process is unlawful due to anti-
backsliding and other reasons, this is simply not the case. The iterative process has been
implemented by the State Water Board and supported by EPA in California and other

5 See e.g., SB 346 (Kehoe 2010) (allowing manufacturers to deplete their inventory of brake pads
containing certain unlawful constituents until 2023).

6 See Comments of the City of Irvine, Draft Order R-8-2014-0002 (June 20, 2014) (describing the technical
and economic infeasibility of addressing selenium in rising groundwater). The County concurs and joins
in the City of Irvine’s comments as well as the other Permittees that have submitted comments on the
Draft Order.

7 See e.g., Orange County Flood Control Act of 1927, Chapter 723 of the State of California Statutes of 1927
(uncodified). See also, S.D. Warren Co. v. Me. Bd. of Envtl. Prot., 547 U.S. 370 (2006) (holding that state and

regional boards have no authority to impose NPDES conditions that impact volumetric flows); PUD No.]
v. Washington Dep’t of Ecology, 511 U.S. 700 (1994); Arreola v. County of Monterey, 99 Cal.App.4th 722 (2002)
(holding that residents have a right to rely on flood control standards).

8 CWA § 101(a).
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NPDES permits nationwide.” The lack of an iterative process for receiving water limitations
and other numeric standards would render the permit unlawful and not in accordance with
Congress’ or the State Board’s intent for MEP.10 At least one Regional Water Board has
acknowledged that without an iterative process, Permittees are out of compliance with their
permit on Day One. That approach effectively turns the stormwater sections of the CWA
and Porter Cologne into a strict liability regime, much like products liability or oil spills,
where MS4s are legally liable for exceedances regardless of culpability or their efforts in
attaining standards. Neither Congress nor the Legislature nor the State Water Board
intended that the law, let alone MEP, be defined in this way.!

Action: The Draft Order should support the iterative process in the receiving water limitations as is
currently drafted.

5. THE DRAFT ORDER SHOULD ALLOW FOR A WATERSHED MANAGEMENT-BASED
ALTERNATE COMPLIANCE PATHWAY.

Consideration needs to be given to including an alternative compliance pathway based
upon a watershed planning approach. A watershed-based approach would enable
compliance activities to be directed toward addressing specific pollutant-waterbody
combinations and allow for explicit recognition of watershed-specific constraints, such as
the significance of shallow groundwater exfiltration in the Newport Bay Watershed. There
is broad support for and many benefits related to a watershed-based approach:

e Nationally, there is a permitting approach shift from the traditional stormwater
program (six to eight core program elements) to a more watershed/pollutant-based
approach (developing the program to address high priority water quality issues).

? See State Water Resources Control Board, WQ 2001-15 at 7 (Nov. 15, 2001). The State Water Board stated
that the precedential receiving water limitations language in WQ 1999-05, which is substantially similar
to the language in the Draft Order, does not require strict compliance with water quality standards:

“[The receiving water limitations language] does not require strict compliance with water quality
standards. Our language requires that storm water management plans be designed to achieve
compliance with water quality standards. Compliance is to be achieved over time, through an
iterative approach requiring improved BMPs . . .[T]he iterative approach is consistent with U.S.
EPA’s general approach to storm water, which relies on BMPs instead of numeric effluent
limitations.”

10 See e.g., Hughey v. [MS Development Corp., 78 F.3d 1523, 1530 (11t Cir. 1996).

11 Defenders of Wildlife v. Browner, 191 F.3d 1159, 1165 (9th Cir. 1999); Divers Environmental Conservation
Organization v. State Water Quality Resources Board, Cal. App. 4th 246, 256 (2006); Bldg. Indus. Ass'n v. State
Water Resources Control Board, 124 Cal. App.866, 889 -(2004); Betsy Jennings, State Board Memorandum,
Definition of Maximum Extent Practicable (1993). See also State Board Order No. 99-05; State Board Order
2001-15. In WQ 2001-15 at page 8, the State Board affirmed the iterative approach stating that "we will
generally not require ‘strict adherence' with water quality standards through numeric effluent limitations
and we continue to follow an iterative approach." Most recently on September 7, 2012, State Board found
that "[i]t is not feasible at this time to set enforceable numeric effluent criteria for municipal BMPs and in
particular urban discharges." See also Fact Sheet for NPDES Permit and Waste Discharges Requirements
for State of California Department Transportation, NPDES Permit No. CAS000003, Order No. 2012 -XX -
DWG.
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o The shift is occurring at both the regulatory agency and local levels, as many
communities are beginning to develop comprehensive water resources strategic
plans to address multiple water-related programs and/or the various Total
Maximum Daily Loads (TMDLs) in the relevant watershed.

o Although the concept has not been fully acted upon, the current stormwater
permit recognizes the benefits of this type of approach (Finding 29).

“The Regional Board and the permittees recognize the importance of
integrated watershed management initiatives and regional planning and
coordination in the development and implementation of programs and
policies related to water quality protection. A number of such efforts are
underway in which the permittees are active participants (e.g., Orange
County Flood Control Master Plan, Irvine Ranch Water District Natural
Treatment System Master Plan, Orange County Watershed Plans, Nutrient
and Selenium Management Program, etc.). As recommended in the 2008
National Academy of Sciences Report on Urban Stormwater Management,
this order provides an option for the permittees to develop and implement
watershed master plans integrating water quality, hydromodification, water
supply and habitat protection issues. The Regional Board recognizes that a
watershed master plan should integrate all other related programs, including
the stormwater program and TMDL processes.”

e EPA has developed Watershed-based NPDES Permitting Implementation Guidance
(2003),2 and has conducted three pilot projects to identify the constraints and
opportunities with watershed-based permitting, as well as the range of options
available.

e TMDLs are being incorporated into permits and are being addressed more and more
by watershed-based plans.

o This type of approach is supported within the current stormwater permit for
compliance with the selenium and nutrient TMDLs:13

“A collaborative watershed approach to implement the nitrogen and
selenium TMDLs for San Diego Creek and Newport Bay is expected.”

“As long as the stakeholders are participating in and implementing the
approved Cooperative Watershed Program, they will not be in violation of
this order with respect to the nitrogen and selenium TMDLs for San Diego
Creek and Newport Bay.”

e Watershed-based approaches may encourage collaboration among Permittees to
implement regional integrated water resources approaches such as stormwater
capture and re-use to achieve multiple benefits.

12 Watershed Based NPDES Permitting, EPA, Available at:
http:/ /cfpub.epa.gov/npdes/wgbasedpermitting / wspermitting.cfm

13 Order No. R8-2009-0030, Section XVII.B.8
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Action: The Draft Order should be revised to allow for a watershed-based approach. The Permittees
offer to meet with Regional Board staff to assist in identifying what modifications would be necessary.

6. THE DRAFT ORDER INCORPORATES HIGHLY PRESCRIPTIVE PROVISIONS, AND
THEREBY, LIMITS THE ABILITY OF THE PERMITTEES TO ADAPTIVELY MANAGE THEIR
PROGRAMS.

Although the Draft Order provides some flexibility to the Permittees, in many cases, the
provisions prescribe the method and manner of compliance and level of activity that must
be maintained. Such prescription is contrary to the prohibition on dictating the manner and
compliance contained at Water Code § 13360. Instead, the Order need only establish the
goals and objectives of program elements. Examples of prescription include the following:

e The new requirement for Executive Officer approval of any modifications to the
trash and debris control measures (Section VIL.E.3.a & b);

e The need to address three high-priority urban runoff pollution issues as a part of the
Public Education and Outreach Program (Section XIII b.2);

e The partitioning of all development into Priority and Non-Priority Projects (Section
XIL.B.2);

e The basis for specific tools to be used in the evaluation of Project WQMPs (Section
XII.C.6);

¢ The requirement to update inspection inventories on a quarterly basis (Section
IX.A.1); and

¢ The continued inability of the Permittees to reduce the inspection burden associated
with oversight of industrial and commercial facilities (Section IX.B.1).

Action: The above permit Sections should be modified in order to provide the necessary flexibility
that the Permittees need in order to adaptively manage their stormwater programs.

7. THE FACT SHEET INAPPROPRIATELY INCLUDES DIRECTIVE LANGUAGE.

The purpose of the Fact Sheet is to provide factual support for the requirements of the Draft
Order. The Fact Sheet, however, goes beyond factual explanation by including language
that appears to constitute additional permit requirements. Further, this language does not
support the Permit provisions, and, in some places, contradicts the provisions it is trying to
explain. For example:

e On Page 63 of the Fact Sheet, Section O addresses the provisions of the Draft Order
Section XVIII: Total Maximum Daily Load Implementation. The Fact Sheet states
that where Permittees fail to comply with development and implementation of a
plan to comply with WLAs, immediate attainment with the WLA will be required by
default.

e The Fact Sheet states that Permittees will be subject to enforcement action whether or
not the discharges are known to exceed WLAs.

These statements are factually contradictory to the provisions in Section XVIII. Where a
Permittee fails to comply with the development and implementation of a plan, other
compliance options are available to the Permittees and compliance is not necessarily
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required immediately. TMDLs contain attainment schedules and the only instance in which
compliance would be immediate, and enforcement actions possible, is if the compliance
schedule has passed and/or no compliance schedule has been established and the
Permittees have failed to meet WLAs.

Action: The Fact Sheet should be universally modified to remove language that goes beyond
explanatory and supporting text for the provisions of the Draft Order and all contradictory language
removed.

MANY OF THE NEW OR MODIFIED REQUIREMENTS WITHIN THE DRAFT ORDER DO
NOT HAVE ADEQUATE FINDINGS OF FACT AND/OR TECHNICAL JUSTIFICATION.

In many instances, the Findings and/or Fact Sheet provide little or no justification for the
new or modified requirements of the Draft Order. Although Finding 40 states that the Fact
Sheet “contains background information, regulatory and legal citations, references and
additional explanatory information and data in support of the requirements of this Order,”
many of the new or modified requirements within the Draft Order do not have adequate
findings of fact and/or technical justification. In addition, they do not identify the
“program deficiency” that warrants the modification. The Comments provided herein
identify many of the areas where new or modified provisions of the Draft Order lack factual
or technical support in the Findings and/or Fact Sheet. Examples of this include, but are not
limited to; the following (see also Comment 2):

o Lack of a basis for requiring the Permittees to obtain coverage under the General De
Minimus Permit for Discharges to Surface Waters (Order No. R8-2009-0003, Section
II1.B.3); and

e Lack of a basis for including a requirement that the municipal facilities/activities
“program must include disciplinary procedures or policies for Permittees” staff that
unnecessarily deviate from standard operating procedures (Section XIV.E.5).

Action: The Fact Sheet should be universally modified to provide the technical justification and basis
for these provisions.

THE FACT SHEET OMITS THE CITY OF LAGUNA HILLS IN THE LIST OF PERMITTEES
WHO ARE REGULATED BY THE DRAFT ORDER.

The Fact Sheet does not include the City of Laguna Hills in the list of Permitted Entities
(Section IV., page 4 of 74).

Action: Revise the Fact Sheet to include the City of Laguna Hills.

THE REQUIREMENT TO SUBMIT AN ANNUAL PROGRESS REPORT SHOULD BE WAIVED IF
PERMIT ADOPTION OCCURS IN THE MIDDLE OF THE REPORTING PERIOD.

If the fifth term MS4 permit is adopted, as expected according to the Regional Board
adoption schedule, in the middle of the 2014-15 reporting period, the requirement to submit
an annual progress report in 2015 should be waived as the Permittees would have to
reconcile two different permit requirements.

Action: Include a waiver of the requirement to submit an annual progress report in 2015 should
permit adoption occur in the middle of the 2014-15 reporting period.
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11.

12.

13.

14.

FINDINGS

FINDING 4 (CWA NPDES PERMIT CONDITIONS): FINDING 4 IS NOT CONSISTENT WITH
THE LANGUAGE FROM THE CLEAN WATER ACT.

The language in Finding 4 deviates from CWA Section 402(p)(3)(B) in that it separates the
MEP clause from the “other measures” clause as two separate statements, potentially
implying that “other measures” are not subject to the MEP standard. Finding 4 states:

“This Order requires controls to reduce the discharge of pollutants in urban runoff
from the MS4s to the MEP. This Order also includes other provisions that the
Regional Board has determined are appropriate to control pollutants.”

However, the actual language from CWA Section 402(p)(3)(B) states the following:
(B) Municipal discharge permits for discharges from municipal storm sewers -
(i) may be issued on a system- or jurisdiction-wide basis;

(ii) shall include a requirement to effectively prohibit non-stormwater discharges
into the storm sewers; and

(iii) shall require controls to reduce the discharge of pollutants to the maximum
extent practicable, including management practices, control techniques and system,
design and engineering methods, and such other provisions as the Administrator or
the State determines appropriate for the control of such pollutants.

Action: Finding 4 and Finding 35 should be modified to include the actual language from the CWA.

FINDING 8 (NON-STORMWATER AND STORMWATER DISCHARGES): THE PERMITTEES
SHOULD NOT BE REQUIRED TO SUBMIT ROWDS OR OBTAIN SEPARATE COVERAGE
FOR DE MINIMUS DISCHARGES OUTSIDE OF THE NEWPORT BAY WATERSHED.

See Comment 19

FINDING 9 (LIMITS OF PERMITTEES’ JURISDICTION OVER URBAN RUNOFF): THE
DRAFT ORDER SHOULD CONTINUE TO RECOGNIZE THE LIMITS OF THE PERMITTEES’
ABILITY TO CONTROL DISCHARGES OF POLLUTANTS.

The Finding appears to create a new regulatory obligation that is inconsistent with the Clean
Water Act.

Action: Finding 9 should be replaced with Finding 10 in the fourth term MS4 Permit.

FINDING 10 (IN-STREAM TREATMENT CONTROL SYSTEMS): THE IN-STREAM
TREATMENT CONTROL SYSTEMS FINDING WILL PRECLUDE THE USE OF REGIONAL
BMPs.

Due to the highly urbanized nature of Orange County’s principal watersheds, the
Permittees need to be afforded maximum regulatory flexibility to pursue creative solutions
for pollutant control and realization of the restorative goals of the Federal Clean Water Act.
This Finding should not be the basis for preventing both the implementation of stream
restoration and rehabilitation projects and their maintenance.
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Action: Finding 10 should be modified to allow for the implementation of stream restoration or
stream rehabilitation projects and constructed wetlands, or maintenance of reconstruction of existing
stream restoration or rehabilitation projects, constructed wetlands, and Regional BMPs.

FINDING 13: RUNOFF DISCHARGES TO RECEIVING NATURAL WATERS CANNOT
LEGALLY BE CLASSIFIED AS PART OF THE MS4, AND CANNOT BE CLASSIFIED AS BOTH
A MS4 AND RECEIVING WATER.

Rivers, streams, creeks and other natural waterbodies cannot be legally classified as a MS4.
The definition of a municipal separate storm sewer means “a conveyance or system of
conveyances including roads with drainage systems, municipal streets, catch basins, curbs,
gutters, ditches, man-made channels, or storm drains” “owned and operated” by a
municipality.14

In California, natural waterbodies are not “owned” by the municipality through which they
flow. Such water bodies are generally administered by the State of California in the public
trust for the right of the people to use such waters for certain purposes.’> The Legislature,
acting within the confines of the common law public trust doctrine, is the ultimate
administrator of the trust and may often be the final arbiter of permissible uses of trust
lands.

A “receiving water” cannot also be an M54, as is plain from the CWA regulations. An MS4
is itself defined as discharging to waters of the United States.’® An MS4 cannot, in essence,
discharge to itself. Moreover, an “outfall” from an MS4 (the point at which the discharge
enters a receiving water) does not, pursuant to 40 C.F.R §122.26 (b)(9), include conveyances
connecting “segments of the same stream or other waters of the United States and are used
to convey waters of the United States.”

In EPA’s Preamble to the initial version of the MS4 regulations, the agency expressly
determined that “streams, wetlands and other water bodies that are waters of the United
States are not storm sewers for the purposes of this rule” and that “stream channelization,
and stream bed stabilization, which occur in waters of the United States” were not subject to
National Pollutant Discharge Elimination System (“NPDES”) permits under Section 402 of
the CWA.17 In further support of the point that a MS4 is an artificial, not natural,
watercourse, the types of “conveyances” identified in the regulation (“roads with drainage
systems, municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or
storm drains”) all refer to anthropogenic structures, not natural streams.!8

Lastly in South Florida Water Management District v. Miccosukee Tribe of Indians, the U.S.
Supreme Court opined on the issue of whether a NPDES permit was needed when water
from a channelized canal was pumped across a levee into a reservoir. The Court held that if

1440 CFR 122.26(b)(8).

15 Marks v. Whitney (1971) 6 Cal. 3d 251, 259, 260.
1640 C.F.R. §122.26(b)(8)

1753 Fed. Reg. 49416, 49442 (Dec. 7, 1988)

1840 CFR § 122.26(b)(8)
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the two waterbodies were meaningfully distinct, no permit was needed.l? Likewise, the Court
held in L.A. County Flood Control District v. NRDC that the flow of water from an improved
portion of a navigable flood control channel into an unimproved portion of the same
waterway is not a “discharge of a pollutant” under the CWA.20 Based on these two
holdings, there is no discharge of pollutants under the CWA if a waterbody like a flood
control channel is both classified as a MS4 and receiving water.

Action: Finding 13 should be deleted.

FINDINGS 18, 19,20 AND 21: THE DRAFT ORDER NEEDS ADDITIONAL FINDINGS
REGARDING NEW DEVELOPMENT.

The Draft Order is in need of additional Findings regarding new development. As such,
several Findings have been proposed in Attachment B:

¢ Finding 18 recognizes the significant progress that has been made through
development and implementation of the Model WQMP and TGD.

e Finding 19 identifies the importance of the key technical feasibility considerations
identified in the TGD developed through comprehensive analysis, extensive BMP
and LID implementation experience, and review and comment by the Model WQMP
and TGD TAG. Finding 19 also identifies the importance of having technical
feasibility alternatives that result in long term effective BMPs, as well as that the
intent of provisions in Section XII is to build off of the established technical
feasibility criteria within the Model WQMP and TGD.

¢ Finding 20 identifies the significant challenges to meeting the requirements for
redevelopment in Section XII of the Order.

¢ Finding 21 identifies the value of Regional BMPs and the benefit of integrating
redevelopment goals with water quality improvement of existing developed areas
with use of Regional BMPs.

Action: Incorporate the new Findings that have been provided in Attachment B.

17. FINDING 31 (ECONOMIC CONSIDERATIONS): THE DRAFT ORDER CONTAINS

POLLUTANT RESTRICTIONS THAT ARE MORE STRINGENT THAN FEDERAL LAW
REQUIRING AN ECONOMIC ANALYSIS. IN ADDITION, THE ECONOMIC ANALYSIS IN THE
FACT SHEET IS INADEQUATE.

As discussed herein, a number of provisions of the Draft Order are more stringent than
federal law, for example conditions that impact volumetric flows such as
hydromodification, requiring an economic analysis conducted pursuant to Water Code §

19541 U.S. 95,109-112 (2004) (remanding the case to the Florida District Court to determine the
hydrological connection between the two waterbodies). After the case was remanded to the Florida
District Court, the EPA created an exemption for water transfers based on the Supreme Court’s ruling in
Miccosukee Tribe (i.e., unitary waters theory), which was subsequently upheld by the 11th Circuit Court of
Appeals. 40 CF.R. §122.3(i). Friends of the Everglades v. South Fla. Water Management Dist., 570 F.3d 1210
(11th Cir. 2009), cert. denied, 131 S. Ct. 643 (2010).

20 [.A. County Flood Control District v. National Resources Defense Council, 133 S.Ct. 710 (Jan. 8,2013). .
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13241.21 Finding 31 states that pollutant restrictions are not more stringent than federal law,
yet a section 13241 economic analysis is conducted anyway. Despite this assertion,
provisions of the Draft Order are indeed more stringent than federal law, and the economic
analysis in the Fact Sheet is inadequate.

There has not been a full consideration of the section 13241 factors. Section 13241 requires
an analysis of requirements that must include, but are “not necessarily limit to,” all of the
following: Past, present and probable future beneficial uses of water; environmental
characteristics of the hydrographic unit under consideration, including the quality of water
available thereto; water quality conditions that could reasonably be achieved through the
coordinated control of all factors which affect water quality in the area; economic
considerations; the need for developing housing within the region; and, the need to develop
and use recycled water. This would also include an analysis of the economic impacts that
would result from compliance with the existing stormwater permit compared to the costs of
complying with the proposed Draft Order (i.e., the costs of complying with the new
requirements). Instead, the Draft Order’s analysis begins by stating that a formal economic
analysis is not practical at this time due to the limited amount of economic information
and/or the large variability in reported costs.22

The Fact Sheet also fails to cite any recent cost benefit numbers, but relies on inapplicable
cost data such as a 1999 EPA study on household costs.

The analysis of costs contained in the Fact Sheet is deficient in two additional ways. First,
the approach to compliance costs is fundamentally deficient because it tells the public
nothing at all about the relationship between the cost of any particular control and the
pollution control benefits to be achieved by implementing that control. Under this
“generalized” approach, extremely costly requirements that bear little or even no
relationship (or even a negative relationship) to the pollution control benefits could be
“justified” as long as the “overall” program costs are within what the Regional Board deems
to be an acceptable range. This is not a proper way to determine whether a control reduces
the discharge of pollutants from the MS4 to the MEP. A more individualized assessment of
cost is required. Otherwise, dischargers may be required to implement very costly controls
that have no relationship to pollution control benefits, a result inconsistent with MEP.

This analytical flaw in the Fact Sheet is compounded by the approach taken to assess the
benefits of the Draft Order. Here again, the assessment approach misses the mark because it
tells the public nothing about the pollution control benefits to be achieved by
implementation of the controls in the Draft Order. All the Fact Sheet says, in essence, is that
people like clean water and in theory may be willing to pay for it, that urban stormwater
may contribute to beach closures and that such beach closures have an economic impact.
This analysis sheds no light on the relationship between a BMP’s costs and the pollution
control benefits to be achieved by implementing that BMP.

Second, the Fact Sheet contains faulty assumptions and relies upon outdated or inapplicable
data. The California State University, Sacramento (CSUS) Cost Survey assessed program

21 See also City of Burbank v. State Water Resources Control Bd., 35 Cal. 4h 613, 618, 626-627 (2005).
22 Fact Sheet, pp. 29-33.
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costs for Phase I cities. Nothing in the Fact Sheet links any of the actual conditions of the
Phase I permits of the Phase I cities studied by CSUS with any of the requirements of the
Draft Order. Therefore, the study tells the public nothing about the costs to implement the
Draft Order. The data included in the Fact Sheet is almost a decade old. The Fact Sheet uses
old data from Phase I programs that have no linkage to any conditions of the Draft Order.
The full costs of implementing the entire program required by the Draft Order in 2014
dollars must be assessed.

Lastly, stormwater agencies cannot readily establish or raise fees to help pay for the BMPs
necessary to comply with either the California Toxics Rule (CTR) criteria or proposed Site
Specific Objectives (5SOs) due to the requirements of Proposition 218, Proposition 26 and
the Mitigation Fee Act. For instance, Proposition 218 requires that property-related fees be
put to a vote, so cities cannot assess fees without the consent of a super-majority (two-
thirds) of property owners. Therefore, the costs associated with the implementation and
maintenance of the BMPs is more likely to be covered through a municipality’s General
Funds.

Action: An economic analysis should be conducted that pertains to the Draft Order and that
considers the 13241 factors.

FINDING 32 (UNFUNDED MANDATES): THE REGIONAL BOARD HAS NO LEGAL ABILITY
TO DETERMINE WHETHER A PARTICULAR MANDATE IS UNFUNDED.

Finding 32 and the supporting arguments in the Fact Sheet are an attempt to address
whether the requirements of the Draft Order Permit constitute an unfunded state mandate.
That attempt, however, is beyond the scope of the Regional Board’s powers as the only
agency charged by the Legislature with determining the presence of a state mandate, and
whether that mandate is unfunded, is the Commission on State Mandates.23

The Regional Board has no jurisdiction to make a legal finding or discuss in the Fact Sheet
that the Draft Order, in whole or in part, does not constitute an unfunded state mandate.
Fact sheets are only required under CWA regulations to provide the legal authority and
reasons for each substantive permit provision.2* Finding 32 and the discussion in Section
6.E of the Fact Sheet does not relate to any provision of the Draft Order, and does not
provide legal authority or justification for the Draft Order’s adoption. As such, Finding 32
and the Fact Sheet discussion should be deleted.

In addition, the County disagrees with each of the arguments set forth in Finding 32 and the
Fact Sheet as to why the Draft Order does not constitute an unfunded state mandate.
Nevertheless, because the exclusive arena for such disagreements is the Commission on
State Mandates, whose jurisdiction does not commence unless and until a test claim is filed
before the Commission, the County need not and will not address those arguments.

Action: Finding 32 and its accompanying Fact Sheet discussion in section 6.E should be deleted.

2 Govt. Code § 17552; Kinlaw v. State of California 54 Cal.3d 326, 333 (1991).

2440 CFR § 124.8(a)(4); 40 CFR § 124.56(a). See also City of Rancho Cucamonga v. Regional Water Quality
Control Board-Santa Ana Region (2006), 135 Cal. App.4th 1377, 1382 (stating that fact sheets contains “the
legal and factual grounds for the Water Board’s recommendation to adopt the... permit”).
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PERMIT PROVISIONS

II1. DISCHARGE PROHIBITIONS AND LIMITATIONS & IV. RECEIVING WATER
LIMITATIONS

19. THE PERMITTEES SHOULD NOT BE REQUIRED TO SUBMIT ROWDS OR OBTAIN
SEPARATE COVERAGE FOR DE MINIMUS DISCHARGES OUTSIDE OF THE NEWPORT BAY
WATERSHED.

Section III.B.3 requires that non-stormwater discharges occurring outside of the Newport
Bay Watershed from Permittee owned or operated facilities or Permittee activities be in
compliance with the conditions and provisions of the General “De Minimus” Permit for
Discharges to Surface Waters (Order No. R8-2009-0003). This includes the need to submit a
ROWD.

However, it is unclear and unexplained within the Fact Sheet why the regulatory approach
for these types of discharges changed from the fourth term MS4 permit to the Draft Order
and why it appears to be inconsistent with the Findings in Order No R8-2009-0003.
Pursuant to the fourth term MS4 Permit, these types of discharges must be in compliance
with the De Minimus Permit. Separate permit coverage is not required.

In fact, Order No. R8-2009-0003 states “However, as discussed in the Fact Sheet (Attachment
F), certain types of municipal separate storm sewer system (MS4) Permittee discharge
activities will no longer be regulated under this Order but will be regulated under the area-
wide MS4 permits when these permits are updated appropriately and renewed during the
early part of 2009.”2 The types of Permittee discharges that would no longer require
coverage under a M54 Permit include:

¢ Construction dewatering wastes; (except stormwater dewatering at construction
sites);

e Dewatering wastes from subterranean seepage, except for discharges from utility
vaults;

e Discharges from fire hydrant testing or flushing;
e Air conditioning condensate;

e Swimming pool discharge; and

e Discharges resulting from diverted stream flows.

Given that these discharges are in fact de minimus, the Permittees are already regulated
under an MS4 Phase I Permit, and the De Minimus Permit recognizes that the Permittees
should be regulated pursuant to the area-wide permit, this provision should continue the
current regulatory approach (see Finding 68, Order No R8-2009-0003).

Action: Modify Finding 8 and Section I11.B.3 to continue the current language from Order No R8-
2009-0003.

% Provision I.B.1 and Fact Sheet page F-6
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VII. ILLICIT DISCHARGES, ILLICIT CONNECTIONS, AND ILLEGAL DUMPING; LITTER
DEBRIS AND TRASH CONTROL

20. THE REQUIREMENT FOR THE PERMITTEES TO OBTAIN EXECUTIVE OFFICER APPROVAL

21.

OF INDIVIDUAL DRAIN INLET SCREEN MODIFICATIONS IS OVERLY BURDENSOME AND
LIMITS THE ABILITY OF THE PERMITTEES TO ADAPTIVELY MANAGE THEIR PROGRAM.

Section VILE.1 and E.2 requires the Permittees to implement an effective program to reduce
and/or eliminate the discharge of trash and debris to waters of the U.S. Although this
provision allows for the annual review and reporting on the effectiveness of the program,
Section VILE.1 and E.2 further require that any changes to the control measures be
approved by the Executive Officer of the Regional Board.? It is unclear why this level of
review and approval is necessary for this control measure as factual justification has not
been provided in the Fact Sheet. Unless this provision is targeting a large regional trash
control BMP that is being replaced with another BMP, it is unrealistic to assume that
Executive Officer approval is required to replace a catch basin screen with another BMP. It
is also not realistic to require Executive Office approval to discontinue the use of catch basin
screens in favor of other more favorable or effective technologies. Some BMPs may also
cause unforeseen consequences and the best solution is to remove the BMP. Requiring
Executive Officer approval when faced with this scenario unnecessarily delays corrective
action. Adhering to this provision would simply add an administrative burden that is
costly, time consuming, delays implementation of newer technologies. This will ultimately
limit the ability of the Permittees to adaptively manage their program in a cost efficient
manner and result in delays to the program.

Action: Section VII.E.1 and E.2 should be modified to allow the Permittees to identify modifications
to the control measures as a part of the Annual Progress Report.

THE ILLICIT DISCHARGES AND ILLICIT CONNECTIONS PROGRAM DOES NOT
RECOGNIZE THE EXISTING SANITARY SEWER OVERFLOW RESPONSE PROGRAM.

Section VILF requires the Permittees to either comply with the Statewide General Waste
Discharge Requirements for Wastewater Collection Agencies or implement an effective
program to detect and mitigate SSOs. However, unlike the current permit, the Draft Order
does not recognize the fact that the Permittees have been developing and implementing the
Countywide Area Spill Control (CASC) Program in collaboration with the Orange County
Sanitation District for over 10 years. This permit Section should be modified to recognize
the establishment of and be consistent with the CASC program.

Action: Modify Section VILF to include information about the Countywide Area Spill Control
Program and delete Sections VII.F.1.d and F.1.e.

VIII. MUNICIPAL INSPECTIONS OF CONSTRUCTION SITES

22. THE DRAFT ORDER SHOULD NOT REQUIRE INVENTORY OF CONSTRUCTION PROJECTS

OF LESS THAN 2 WEEKS IN DURATION.

Section VIII.A requires each Permittee to maintain an inventory of all construction sites
within its jurisdiction; however, this section does not exclude from the inventory

26 Section VILE.3, pg. 39.
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23.

24.

IX.
25.

construction sites with an expected or actual duration of less than two weeks, as does
Section VIL.B.1.. Section VIII.A should also contain this exclusion.

Action: Section VIII.A should be modified consistent with Attachment B so that construction
projects less than two weeks in duration are not required to be included in the inventory of
construction sites.

INVENTORY OF CONSTRUCTION SITES SHOULD BE UPDATED ON A BIANNUAL BASIS.

Section VIII.A.3 requires a Permittee to update the inventory of all construction sites within
its jurisdiction once per month. The frequency of once per month is unreasonably
burdensome to the Permittees and does not provide a benefit to water quality. The time
allocated to update the inventory monthly would better be served by performing
construction site inspections that do have an impact on water quality. An update to the
inventory should be carried out only on a biannual basis, once in September prior to the wet
season and once in May of each year.

Action: Modify Section VIII.A.3 to be consistent with Attachment B so that the inventory of
construction sites only needs to be updated biannually.

INSPECTION OF HIGH-PRIORITY CONSTRUCTION SITES SHOULD ONLY BE REQUIRED
THREE TIMES DURING THE WET SEASON.

Section VIII.B.1.b.i requires that high priority construction sites be inspected once per month
for the entirety of the construction period. This frequency is not warranted as the majority
of construction sites complete recommended corrections during the first inspection and
continue to implement BMPs effectively. Staff time spent on repeat inspections each month
could better be spent on recalcitrant construction sites that do not take corrective actions
and are a threat to water quality.

Action: Modify Section VIII.B.1.b.i to be consistent with Attachment B so that the inspection of
construction sites is required at a frequency of three times per year.

MUNICIPAL INSPECTIONS OF INDUSTRIAL SITES

THE DRAFT ORDER REQUIRES OVERSIGHT OF “ALL” INDUSTRIAL SITES, THEREBY
INCREASING THE ADMINISTRATIVE BURDEN FOR THE PERMITTEES.

Section IX.A requires a Permittee to maintain an inventory of “all” industrial sites within its
jurisdiction, regardless of whether the site is subject to the Statewide Industrial General
Permit or other individual NPDES permit. This is a departure from the fourth term MS4
permit and will likely result in the need to add industrial sites that may not pose a threat to
water quality. In fact, if “all” sites have to be added in the inventory, the Permittees could
end up tracking and inspecting sites that have been deemed not to be a threat pursuant to
the State Industrial General Permit (i.e., facilities that file a valid Notice of Non-
applicability). In addition, the Fact Sheet does not justify why the modification from the
fourth term MS4 permit is necessary.

Action: The Draft Order should be modified so that it remains consistent with the fourth term MS4
permit.
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26. THE RECOMMENDED INSPECTION APPROACH DESCRIBED IN THE ROWD WAS NoT
INCLUDED IN THE DRAFT ORDER. INSTEAD, THE PRIORITIZATION OF THE SITES AND
INSPECTION FREQUENCIES ARE SIMILAR TO THE EXISTING PROGRAM.

The ROWD contained an analysis of the industrial inspection program and concluded that
the prescriptive nature of the prioritization criteria limited the ability to adaptively manage
the program and did not correlate well with changes in behavior (i.e., facilities that are in
compliance versus those that are not). The fundamental point raised by the Permittees
within the ROWD was that, due to the high rate of compliance that has been seen by the
inspectors, it is reasonable that the inspection frequency could be modified to reduce the
burden of the program. This would allow the Permittees to better focus their resources on
those facilities that posed the greatest risk to water quality. In order to reduce the
inspection burden and simultaneously allow for an inspection program that would be
focused on the high threat facilities (based on past performance), a revised approach was
recommended. The approach included two options for the Permittees:

e Option 1 - A targeted approach with inspection frequencies based on a prioritization
scheme (based on past performance of the facility).

e Option 2 - A synoptic approach with no fluctuation in the inspection frequency from
year to year (inspect 20% of the sites each year; with 100% inspected by the end of
the 5 year permit term).

By allowing two options, the Permittees could tailor the inspections to best fit their
individual stormwater programs while still implementing an effective industrial inspection
program.

Although the ROWD proposed these two options, the Draft Order incorporates an
industrial inspection program that is very similar to the fourth term MS4 permit. While the
Draft Order states that it provides some inspection relief, the level of that relief is unclear.
In fact, Table TR-2 in the Fact Sheet (page 50 of 74) identifies “no change” between the level
of effort during the previous permit term and that which would be required pursuant to the
Draft Order.

Given the fact that a significant number of industrial facilities are already regulated
pursuant to the Industrial General Permit, the Permittees” have identified a high rate of
compliance in the industrial facilities inspected by the Permittees. It would be a better
expenditure of the Permittees” resources to focus on those facilities that pose the greatest
risk to water quality by allowing a revised approach.

Action: The requirements for the industrial program should be consistent with the approach proposed
in the ROWD. Section IX of the Draft Order should be modified to be consistent with Attachment B.
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X. MUNICIPAL INSPECTIONS OF COMMERCIAL SITES

27. THE RECOMMENDED APPROACH OUTLINED IN THE ROWD WAS NOT INCLUDED IN
THE DRAFT ORDER. INSTEAD, THE PRIORITIZATION OF THE SITES AND INSPECTION
FREQUENCIES ARE SIMILAR TO THE EXISTING PROGRAM.

The ROWD contained an analysis of the commercial inspection program and concluded that
the prescriptive nature of the prioritization criteria limited the ability of the Permittees’ to
adaptively manage the program and did not correlate well with high priority pollutants of
concern and/or issues within a watershed. The fundamental point raised by the Permittees
within the ROWD is that the resources expended on the commercial inspection program
should be focused on those facilities that pose the greatest risk to water quality and those
that are not in compliance. In order to reduce the inspection burden and simultaneously
allow for an inspection program that would be focused on the high threat facilities (based
on the high priority pollutants of concern and/or past performance), a revised approach
was recommended. The approach included two options for the Permittees:

e Option 1 - A targeted approach with inspection frequencies based on a prioritization
scheme (based on watershed pollutants of concern and past performance of the
facility)

e Option 2 - A synoptic approach with no fluctuation in the inspection frequency from
year to year (inspect 20% of the sites each year; with 100% inspected by the end of
the 5 year permit term)

By allowing two options, the Permittees could tailor the inspections to best fit their
individual stormwater programs while still implementing an effective commercial
inspection program.

Although the ROWD proposed these two options, the Draft Order incorporates a
commercial inspection program that is very similar to the fourth term MS4 permit. While
the Draft Order states that it provides some inspection relief, the level of that relief is
unclear. In fact, Table TR-2 in the Fact Sheet (page 50 of 74) has errors that have been
identified. Given the difficulty in being able to understand how the values were derived in
Table TR-2 in the Fact Sheet, the County has developed a supplemental Table TR-2 (below)
that clearly corrects these errors with revised values in red text (back up data and
calculations can be provided upon request). The key observations include the following:

e Although there would be a reduction in the number of inspections from the current
permit to the Draft Order (from 22,810 to 19,120 - 16%), it is not as large of a
decrease as stated within the Fact Sheet due to an error that was in Fact Sheet Table
TR-2 (stated as from 22,810 to 18,114 - 21%).

e The determination of the actual reductions achieved through the various options for
the commercial inspection program should be compared against the number of
facilities that would be subject to the inspection program pursuant to the current
permit (22,810 - not 25,622 or 30,882).

e Depending on the high priority pollutants of concern and the number of commercial
facilities that would present the highest risk to water quality (assumptions made can
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be provided upon request), Option 1, as proposed in the ROWD, would result in a
decrease of 12-88% for the inspection program.

o Facilities under this Option that are not inspected would continue to receive
outreach information twice during the permit term.

e Option 2 would result in a 41% decrease for the inspection program.

Revised Fact Sheet Table TR-2: Comparison of the Number of Commercial Inspections

Expected Expected
Reported inspections | . P Expected Expected
. . inspections over | . . . .
Inspections over 5-years . Iinspections over Inspections
. 5-years (per this
over 5-years | (per previous Order’s 5 years over b years
(2008-2013) permit’s . (Option 1) (Option 2)
. requirements
requirements)
18,114 15,251 13,418
(26% decrease) (51% decrease) | (57% decrease)
25,622 22810 19,120 2,684 - 20,126 13,418
(16% decrease) | (12-88% decrease)| (41% decrease)

Given the fact that there are limited resources within the stormwater program and that they
should be focused on the highest water quality issues, it would be a better expenditure of
the Permittees” resources to focus on those facilities that pose the greatest risk to water
quality. As such, the Permittees” believe that a revised approach for the commercial
program should be considered.

Action: The requirements for the commercial program should be consistent with the approach
proposed in the ROWD. Section X of the Draft Order should be modified to be consistent with
Attachment B.

XII. NEW DEVELOPMENT

Section XII of the Draft Order has been wholly revised and restructured in comparison to the
2009 MS4 Permit (Order No R8-2009-0030). The Permittees recognize that the intent of these
revisions was to improve clarity and to reinforce the existing land development program that is
currently being implemented by the Permittees. However, as a byproduct of these revisions,
the Draft Order would trigger significant revisions to the Model WQMP, TGD, and associated
program documents, computer systems, and training programs. These revisions would not
necessarily improve the effectiveness of the technical documentation; however, they could
potentially result in a significant disruption to ongoing program implementation and jeopardize
the significant investment in program development and training. Therefore, it is requested that
the Draft Order be revised to be consistent with and reinforce the existing program that was
approved by the Executive Officer.

In response to the 2009 MS4 Permit, the Permittees made an extensive investment in the
development of the Model WQMP and TGD, as well as templates, checklists, training modules,
and Local Implementation Plan revisions to facilitate consistent implementation. This suite of
program documents represents a strong technical foundation for an effective program.
However, this program has been in effect for less than three years and, due to the economy, a
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limited number of projects with approved Project WQMPs have been constructed to date.
Therefore, there remains relatively limited practical experience upon which to base an opinion
about necessary improvements to the program and the technical guidance. The changes
proposed in the Draft Order, and their resulting “ripple effect” through the existing program
documents and training materials, will result in an overall setback for program implementation
at this time rather than an improvement.

It is recommended that the Draft Order be revised in a manner that reinforces the existing
program and allows the effectiveness of the program to be evaluated through a longer period of
time before revisions are made. The Permittees firmly believe in a process for ongoing
improvement in Project WQMP development, implementation, and enforcement. However,
this process should be based on actual project experience from a representative period of
program implementation and should be expressed in terms of regular technical updates to
program documents that are led by the results of the effectiveness evaluation, not driven by
unnecessary increased prescriptiveness in the M54 Permit. The Draft Fact Sheet that
accompanies the Draft Order does not present a clear basis for why these technical revisions are
necessary. The following Comments regarding Section XII are suggested.

28. THE MODEL WQMP AND TGD SHOULD BE REFERENCED THROUGHOUT SECTION XII.
OF THE DRAFT ORDER, CONSISTENT WITH ATTACHMENT B.

The Model WQMP and TGD were developed during the last permit term through a
collaborative process inclusive of Regional Board staff, U.S. EPA, Permittees, NGOs, the
land development community, technical consultants, and other interested people. The
result of this process is the Model WQMP and TGD that together are a comprehensive and
innovative stormwater quality approach to new and redevelopment that integrates the
principles of Low Impact Development (LID). The OC Land Development program is
recognized as one of the most robust and successful programs in the State of California.
There are references in Sections XII.C2, XII.E.1.f, and XII.1.8 to “uniform written technical
guidance” or “uniform protocol” throughout Section XII, however, the existing technical
guidance is the Model WQMP and TGD that were developed by the Permittees during the
fourth permit term through the collaborative process mentioned above. The Draft Order
should explicitly recognize the Model WQMP and TGD as the “uniform written technical
guidance.” Implementation of the Model WQMP and TGD in the Land Development
program in Orange County has started to make progress toward improving the quality of
runoff from new and redevelopment projects. The Draft Fact Sheet states that “Section XII
has been expanded to incorporate synthesized elements of the 2011 Model Water Quality
Management Plan and its accompanying Technical Guidance Document;” however, the
concern is that the synthesis changes and/ or leaves out many technical details of the Model
WQMP and TGD. The Permittees understand the desire of Regional Board Staff to have a
“stand alone” document, but the Permit does adequately reflect all the technical details
identified in the Model WQMP and TGD. The result is that the permit makes significant
changes to the OC Land Development Program. To avoid these significant unintended
changes to the Program, it is most appropriate that the Model WQMP and TGD be
referenced to throughout Section XII.

Action: Modify Section XII consistent with Attachment B to expressly reference the Model WQMP
and TGD.
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29.

30.

THE BMP LEXICON IN THE DRAFT ORDER SHOULD BE CONSISTENT WITH THE MODEL
WQMP AND TGD.

Throughout Section XII, the BMP lexicon is inconsistent with the Model WQMP and TGD.

If left unmodified, the new BMP lexicon will require considerable updates to the Model
WQMP and TGD, as well as to the associated Model WQMP Template and DAMP sections,
which would be a significant burden to modify. Furthermore, the changes in terminology in
the Draft Order would introduce unnecessary confusion. The Draft Fact Sheet identifies
that “Section XII has been expanded to incorporate synthesized elements of the 2011 Model
Water Quality Management Plan and its accompanying Technical Guidance Document,”
but the BMP lexicon in the Draft Order conflicts with the lexicon in the Model WQMP and
TGD.

Action: Modify Section XII consistent with Attachment B so the BMP lexicon is consistent with the
Model WQMP and TGD.

THE DRAFT ORDER SHOULD RECOGNIZE THE STATUTORY AND CATEGORICAL
EXEMPTIONS FROM CEQA.

On Page 54 of the Draft Fact Sheet, the first paragraph states that the “Order is intended to
provide the Permittees with a method to address the water quality impacts of new
development consistent with the requirements of CEQA. These requirements are intended
to address projects that may have an impact on water quality.” It should be noted that
certain development provisions in the Draft Order, such as the hydromodification
management plan and LID, are designed to address potential adverse impacts on water
quality that may occur from a new development project. Such an analysis, however, is
already required to be conducted by the Permittees under CEQA. CEQA imposes
numerous requirements with which municipalities must comply when considering projects
within their respective jurisdictions, and requires that they consider and mitigate potentially
significant adverse environmental impacts.

CEQA does not allow a local government discretionary approval to require over-mitigation
of a project. The CEQA Guidelines provide that “a lead agency for a project has the
authority to require feasible changes in any or all activities involved in the project in order
to substantially lessen or avoid significant effects on the environmental, consistent with
applicable constitutional requirements such as the ‘nexus” and ‘rough proportionality’
standards established by case law.”?” Should it be demonstrated that a project will not have
a significant adverse impact on water quality or that the mitigation measure does not have a
nexus to the project, CEQA prohibits such measure from being implemented.

CEQA allows local agencies the discretion to adopt a Statement of Overriding
Considerations if the agency finds that “specific overriding economic, legal, social,
technological, or other benefits of the project outweigh the significant effects on the
environment.”2 And, CEQA allows local agencies the ability to utilize statutory and
categorical exemptions for those projects that will not have a potential impact on the
environment. Certain land development requirements in the Draft Order appear to

27 Cal. Code Regs. Tit. 14, § 15041 (citing Nollan, 483 U.S. at 825 and Dolan, 512 U.S. at 374.
28 Pub. Res Code § 21081.
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31.

disregard the Permittees ability to apply CEQA by prescribing alternative processes, thereby
preempting certain parts of the CEQA process. It should be noted that under Public
Resources Code section 21081.6(c), a responsible agency - such as the Regional Board -
cannot direct how a lead agency - such as Permittee - is to comply with CEQA’s terms.
“Compliance or non-compliance by a responsible agency or agency having jurisdiction over
natural resources affected by a project with that requirement shall not limit . . . the authority
of the lead agency to approve, condition, or deny projects as provided by this division or
any other provision of law.”? Furthermore, section 21081.1 states that the lead agency’s
determination “shall be final and conclusive on all persons, including responsible agencies,
unless challenged as provided in Section 21167.”30

Action: Modify Section XII and the Fact Sheet to state that the Order include a limitation that
include the statutory and categorical exemptions from CEQA documentation.

THE REGIONAL BOARD HAS NO AUTHORITY TO REQUIRE PERMITTEES TO AMEND
THEIR GENERAL AND SPECIFIC PLANS, AND CANNOT MANDATE THE GOALS, POLICIES
AND PROCEDURES THAT COMPRISE THOSE PLANS.

The Regional Board has no authority to impose general plan and specific plan requirements.
The general plan is the basic land use charter that embodies fundamental land use and
planning decisions for a municipality.3? The California Supreme Court has held that the
general plan is the “constitution for all future development.”32 A specific plan is one step
below the general plan in the land use hierarchy. It establishes a link between
implementing policies of the general plan and individual development proposals in a
defined geographic area.®

The general plan and individual specific plans are constitutional enactments, and therefore,
their adoption and amendment is a legislative act.3* Only the Legislature may impose
general plan and specific plan requirements on municipalities. The Regional Board has no
express delegation from the Legislature. In limited cases, the Legislature has delegated
authority to the executive branch to develop guidelines for the elements of a general plan as

2 Id. at § 21081.6(c).

30 See also Pub. Res. § 21083.1. “It is the intent of the Legislature that courts, consistent with generally
accepted rules of statutory interpretation, shall not interpret this division or the state guidelines adopted
pursuant to Section 21083 in a manner which imposes procedural or substantive requirements beyond
those explicitly stated in this division on in the state guidelines.”

31 City of Santa Ana v. City of Garden Grove, 100 Cal. App. 3d 521, 532 (1979); DeVita v. County of Napa, 9 Cal.
4th 763, 812 fn. 8 (1995); Gov’t Code § 65300 et seq.

82 Lesher Communications, Inc. v. City of Walnut Creek, 52 Cal. 3d 531, 540 (1990); see also Citizens of Goleta
Valley v. Board of Supervisors, 52 Cal. 3d 553, 570-571 (1990).

3 Gov’'t Code § 65450.

3 Yost v. Thomas, 36 Cal. 3d 561, 570 (1984); Midway Orchards v. County of Butte, 220 Cal. App. 3d 765, 780
(1990); Gov’t Code §§ 65350 et seq. and 65453.
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well as review general plans for compliance with regional housing needs.> However, no
such delegation has been given to the State and Regional Water Boards.

More particularly, Article 3, Section 3 of the California Constitution mandates a separation
of powers between the legislative, executive, and judicial branches of State government.3
Administrative agencies like the State and Regional Water Boards often possess the powers
of all three branches of government, and are limited by this separation depending on the
type of power they are exercising. When adopting a regulation or policy, the State or
Regional Board is exercising a legislative function.

When adopting a NPDES permit and waste discharge requirements, the Regional Board sits
as a judicial body.?” Therefore, when adopting the Draft Order, the Regional Board is
essentially sitting as a judge or fact-finder. It cannot then in a judicial capacity require the
Permittees to perform a legislative act, such as an affirmative requirement to amend a
general plan, without violating constitutional separation of powers.3® It is akin to a judge
telling Congress what law to pass. The Regional Board can generally require the Permittees
develop certain programs to improve water quality when there’s substantial evidence to do
so, but it cannot order the amendment of a general plan or dictate the substance of that plan.

% Gov’t Code § 65040.2 (delegating authority to the Office of Planning and Research); Gov’t Code §
65585(a) (delegating authority to the State Housing and Community Development agency to adopt
housing element guidelines that are advisory only).

% “The powers of state government are legislative, executive, and judicial. Persons charged with the
exercise of one power may not exercise either of the others except as permitted by this Constitution.”

37 City of Rancho Cucamonga v. Reg’l Water Quality Control Bd.-Santa Ana Region, 135 Cal. App.4th 1377, 1385
(2006). Sommerfield v. Helmick, 57 Cal.App.4th 315, 320 (1997) (“The exercise of discretion to grant or deny
a license, permit or other type of application is a quasi-judicial function.”); City of Santee v. Superior Court,
228 Cal.App.3d 713, 718 (1991).

38 “[TThe courts may not order the Legislature or its members to enact or not to enact, or the Governor to
sign or not to sign, specific legislation.” [Citation.] “... [B]y virtue of the separation of powers doctrine
courts lack the power to order the Legislature to pass a prescribed legislative act.” [Citation.] ... Were it
otherwise, courts would be involved in “an attempt to exercise legislative functions, which ... is expressly
forbidden....” [Citations.]” (Id. at p. 624, 230 Cal.Rptr. 42; see also Mandel v. Myers (1981) 29 Cal.3d 531,
551, fn. 9, 174 Cal.Rptr. 841, 629 P.2d 935; Serrano v. Priest (1976) 18 Cal.3d 728, 751, 135 Cal.Rptr. 345, 557
P.2d 929; Hicks v. Board of Supervisors (1977) 69 Cal. App.3d 228, 235, 138 Cal.Rptr. 101.) Separation of
Powers applies to counties and cities when they act in a legislative capacity. “These corollaries of the
separation of powers doctrine regarding legislative acts apply to local government bodies, including
boards of supervisors, when they act in a legislative capacity.” Steiner v. Superior Court, 50 Cal. App. 4th
1771, 1785 (1996); see also County of Los Angeles v. Superior Court, 13 Cal.3d at p. 726, [legislative
motivation]; City Council of Santa Barbara v. Superior Court (1960) 179 Cal.App.2d 389, 395-396 [legislative
inaction]; Cinevision Corporation v. City of Burbank, 745 F.2d at p. 577. For instance, judicial review of the
adoption or amendment of a general plan is limited to its vertical and horizontal consistency, procedural
deficiencies and whether the general plan was arbitrary, capricious or entirely lacking in evidentiary
support. Code of Civ. Proc § 1085; Mitchell v County of Orange, 165 Cal. App. 3d 1185, 1191-92 (1985);
Environmental Council v. Board of Supervisors, 135 Cal. App. 3d 428, 436 (1982).
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32.

33.

Furthermore, the Regional Board is requiring the Permittees to amend their general plans to
a) identify specific, enforceable and measureable metrics, and b) report to the Regional
Board on their “progress.” This is inappropriate for planning documents, which are
intended to provide more generalized objectives and goals framing the direction of the city
or county. It also puts the Regional Board in the position of being the arbiter of the validity
of general and specific plans, despite that there is State law that squarely addresses the
requirements of these documents.

Measurable and specific water quality outcomes are appropriately placed in individual
permits, but not in general and specific Plans.

Action: All general plan and specific plan requirements should be stricken from the Draft Order.

GENERAL PLAN AND SPECIFIC PLAN UPDATES TO INCLUDE GOALS IDENTIFIED IN THE
DRAFT ORDER SHOULD SPECIFICALLY REFERENCE APPLYING TO NEW DEVELOPMENT
AND REDEVELOPMENT.

Although the Regional Board lacks authority to require general and specific plan
amendments and mandate the substance of those plans, Comments 33 and 34 are made
regarding the merits of those requirements.

Section XII.A.1 requires the adoption of an effective set of goals, policies, and procedures
consistent with goals identified in the section when updating the General Plan or adoption
or update of specific plans. Update of General and Specific Plans with the identified goals
should be identified to pertain to new development and significant redevelopment as
defined in the Draft Order to clarify that the goals, policies and procedures to be developed
only apply to new development and significant redevelopment.

Action: Modify Section XII.A.1 consistent with the Attachment B so there is no confusion that the
goals, policies and procedures to be developed only apply to new development and significant
redevelopment.

THE GOALS IDENTIFIED IN THE DRAFT ORDER FOR UPDATE OF GENERAL PLANS AND
SPECIFIC PLANS SHOULD RECOGNIZE THAT INFILTRATION SHOULD NOT BE
ENCOURAGED IN AREAS THAT WOULD CAUSE OR EXACERBATE A KNOWN
GROUNDWATER QUALITY ISSUE.

Section XII.A.1.e identifies one of the goals for updating General Plans and Specific Plans
should be to encourage use of infiltration, however infiltration should not be encouraged in
areas that would cause or exacerbate a known groundwater quality issue. In north Orange
County there is shallow groundwater with elevated levels of selenium due to the natural
geology of the Monterrey formation as well as brownfield sites that have contaminated
groundwater such as the former El Toro United States Marine Corps Base. It should be
recognized in the Draft Order that infiltration should not be encouraged everywhere.

Action: Modify Section XII.A.1 consistent with Attachment B to recognize that infiltration should be
encouraged except in areas that would cause or exacerbate a known groundwater quality issue.
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3s.

THE DRAFT ORDER SHOULD NOT REQUIRE THE DEVELOPMENT OF OBJECTIVES WITH
THE ADOPTION OF GOALS FOR A GENERAL PLAN OR SPECIFIC PLAN.

Section XII.A.3 requires that when a Permittee adopts goals within a General Plan or
Specific Plan that measurable and verifiable objectives should also be adopted. The
Permittees encourage the adoption of goals with in a specific plan or General Plan, however,
the development of measurable objectives would be redundant to the requirements of the
Model WQMP and TGD. Development projects are subject to the requirements Model
WQMP and TGD which already include objectives and specific criteria associated with the
goals identified in Section XII.A.1. The requirement to develop specific objectives associated
with the goals identified for General and Specific Plans creates an additional burden on the
Permittees which is unnecessary and provides no water quality benefit as the Model WQMP
and TGD already accomplish the intent of this provision.

Action: Delete Section XII.A.3 from the Draft Order.

THE DRAFT ORDER SHOULD NOT REQUIRE THAT THE PERMITTEES VERIFY IF A
REPORT OF WASTE DISCHARGE FOR DISCHARGES OF DREDGE AND FILL TO WATERS
OF THE U.S. HAS BEEN SUBMITTED TO THE REGIONAL BOARD.

Section XII.A.6. requires that a Permittee not deem a development application complete
without evidence that a report of waste discharge has been submitted to the Regional Board
for any discharges of dredge or fill to waters of the U.S. It is not clear why this requirement
is being imposed on the Permittees. It is also unclear as to whether the provision relates to
the Permit Streamlining Act.?

First, the Regional Board lacks authority to require how permitting applications should be
processed and when a particular application is complete or not. This is an unlawful
intrusion into the Permittees constitutional police powers for land use decisions, which are
often dictated by ordinance and are therefore a legislative act. There is also no express
authority granted to the Regional Board by the Legislature.4

Secondly, it is the applicant’s responsibility and the responsibility of the Regional Board to
verify compliance with report of waste discharge requirements. The Draft Order shifts the
burden of Regional Board staff to determine if and when a ROWD is required to the
Permittees. Permittees can impose conditions or restrictions on projects to meet state and
local regulations. However, the discharge of dredge or fill material to waters of the U.S.
requires submittal of applications to federal and state agencies (404 permit and 401
certification) where Permittees do not have any jurisdiction. The timing of these
applications is also very different from the submittal of an initial land development
application (months or years), and this requirement would greatly interfere and delay a
Permittees obligation to accept land development applications under the 30-day window of
the Permit Streamlining Act.

3 Gov’t Code § 65920 et seq.

40 In addition to the 10th Amendment and State Constitutional prohibition, Water Code § 13360 prohibits
dictating the manner of compliance.
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Lastly, there has been no demonstration that this requirement would provide additional
water quality benefit, and appears to simply command the nuances of the permitting
process.

Action: Delete Section XII.A.6 from the Draft Order.

THE EFFECTIVE DATE FOR SECTION XII.B SHOULD BE 12 MONTHS FOLLOWING
ADOPTION OF THE DRAFT ORDER.

Section XII.B.1 identifies that the requirements of Section XII.B and subsequent sub-sections
of Section XII apply to all initial applications 50 days after the adoption of the Order. With
the new elements and change in lexicon identified in Section XII.B, the Permittees will need
time to update the Model WQMP and TGD and implement the changes in municipal
protocols and the timeframe of 50 days to complete this is unrealistic. As previously stated
updates to the OC Land Development Program are not necessary as the program has been
in place less than 3 years. The current program as discussed previously was developed over
a period of 24 months with periodic meetings of the Technical Advisory Group (TAG). To
effectively update the Model WQMP and TGD and with the substantial changes need based
on the current Draft Order at least 12 months is needed. Since the requirements of the
Model WQMP and TGD are in place, there would be no impact to water quality if the
implementation of the new permit is deferred to allow the appropriate time to ensure
orderly and effective implementation of the updated program.

Action: Modify Section XII.B.1 consistent with the Attachment B to provide 12 months after
adoption of the order for the effective date of Section XII.B.1 of the Draft Order.

APPLICABILITY OF SECTION XII.B FOR MUNICIPAL PRIORITY AND NON-PRIORITY
PROJECTS SHOULD BE BASED ON PROJECT APPROVALS AND NOT ON FUNDING

Section XII.B.1 identifies that the requirements of Section XIL.B apply to municipal projects
for which funding is approved on the date of the adoption of the Order. The wording of
this sentence can be interpreted that all municipal projects that have funding approved are
required to meet the requirements of Section XII.B, which would potentially mean that some
municipal projects would need to be re-designed to meet the new requirements. It appears
the intent of the sentence is that all projects where funding is approved moving forward
from the date of the adoption of the permit would be subject to the requirements of Section
XIL.B, and that projects that having funding approved prior to adoption of the permit would
not be subject to the requirements of Section XII.B, however the wording of the sentence is
not clear. The sentence should be reworded for clarity. Additionally funding is not the
correct mechanism for a trigger for applicability, but rather approval of projects is the more
appropriate trigger. Finally, with the new elements identified in Section XIL.B., the
Permittees will need time to implement the changes in the municipal projects that are in the
pipeline and requiring that this happen on the day of adoption of the permit is unrealistic.
The Order should provide an effective date for this provision of 12 months after the effective
date of the Order.

Action: Modify Section XII.B.1 consistent with the Attachment B to modify the applicability of
Section XII.B for municipal projects to be based on project approvals and provide 12 months after
adoption of the order for the effective date of Section XII.B for municipal projects.
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38. THE CRITERIA FOR “PRIORITY PROJECTS” AND “NON-PRIORITY PROJECTS” SHOULD
BE CONSISTENT WITH THE MODEL WQMP AND TGD.

Section XII.B.2 requires that all development projects be classified as “priority projects” or
“non-priority projects.” This proposed change in the program would have a significant
impact in the project approval process and would impose significant and unwarranted costs
on both the project applicant and the Permittees and cause extended delays in project
approvals. The provision in this paragraph along with the definition provided in paragraph
M.1 for Non-Priority Projects to include projects exposed to stormwater or are sources of
urban runoff is broad and will result in Permittee expenditure of resources and costs that
are unnecessary. An unambiguous reading of these provisions would require projects such
as reroofs, patio covers, solar panel roof installations, block walls, swimming pools and spas
and other projects typically issued by building departments over the counter to prepare
Non-Priority Project Water Quality Plans. This will not only cause project delays but will
also prove costly adding potentially thousands of dollars to projects because applicants
must now hire a licensed professional (civil engineer, landscape architect, Section M.5) to
prepare the Non-Priority Project Water Quality Plans. This requirement is clearly
impracticable and unreasonable.

For illustrative purposes, the City of Orange conducted a review of the number of building
permits issued between July 1, 2013 and April 30, 2014. In those ten months 1,927 permits
were issued. Of those permits, 579 permits (200 reroof, 250 solar panel installations, 40 patio
covers, 89 other such as residential additions, block walls, etc.) about 30% could be subject to
Non-Priority Project Water Quality Plans since they would be exposed to stormwater. As a
basis for comparison, the City has reported the approval of 23 Non-Priority Projects during
the last four years in its annual NPDES reports. That is an average of six Non-Priority
Projects approved per year compared to 579 that would require Non-Priority Project Water
Quality Plans in one year.

Clearly, this is not a reasonable requirement nor does it make sense. Implementation of
these provisions will bring issuance of over the counter permits to a halt and have
significant economic consequences for each project and would require cities to add a
significant number of personnel to review and process the Non-Priority Project Water
Quality Plans.

Additionally, proponents of these small projects would be required to develop a Non-
Priority Project Water Quality Plan where there is little or no potential for water quality
impacts from their project. Impacts from development must be identified for the lawful
requirement of mitigation of impacts.

The Permittees are concerned that implementing these requirements, and overly broad
hydromodification and LID requirements, would subject them to liability under the Takings
Clause of the U.S. and California Constitutions and the Mitigation Fee Act because of the
questionable nexus between a Non-Priority Project’s impacts on water quality and the
project’s management measures specified in the Draft Order. When imposing a condition of
a development permit, a local government is required under federal and state law to
establish that the condition bears a reasonable relationship to the impacts of the project.
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This rule applies even to legislatively enacted requirements and impact fees and exactions.*!
Moreover, fees imposed on a discretionary ad hoc basis are subject to heightened scrutiny
under a two-part test. First, local governments must show there is a substantial relationship
between the burden created by the impact of development and any fee or exaction.#
Second, a project’s impacts must bear a “rough proportionality” to any development fee or
exaction.3 Under California law, the Nollan/Dolan heightened scrutiny test also applies to
in-lieu fees.*

The Legislature has memorialized these requirements in the Mitigation Fee Act, which
establishes procedures that local governments must follow to impose impact fees.4>
Irrespective of whether the non-priority project requirements are implemented by legislative
act or on an ad-hoc basis, the Permittees” attempt to enforce them as proposed in the Draft
Order would likely result in claims alleging unconstitutional takings or private property
and violations of the Mitigation Fee Act. This is because a landowner, developer or other
project applicant could argue that requiring Non-Priority Project Water Quality Plans where
there isn’t a water quality impact would not have a legally sufficient nexus to the impact of
the development project. The criteria for “priority projects” and “non-priority projects”
should be consistent with the Model WQMP and TGD.

Action: Modify Section XII.B.2 consistent with Attachment B to make the criteria for “priority
projects” and “non-priority projects” consistent with the Model WQMP and TGD, and qualify that
all Permittee approvals are subject to federal and state law limitations.

SINGLE AND MULTI-FAMILY DWELLING UNITS SHOULD NOT BE “PRIORITY
PROJECTS.”

Section XII. B.5.b adds single and multi-family dwelling units to the list of “priority
projects,” which is a change from single family home subdivisions and multi-family
attached subdivisions in the 2009 permit. The Draft Order contains no technical justification
in the Fact Sheet for this modification. In addition this would put a significant
administrative burden as all individual single family and multi family unit projects that
meet the impervious surface threshold would have to be reviewed and checked.
Additionally single family and multi-family project proponents would be required to
develop a Project WQMP where there has not been shown that these projects are a threat to
water quality. Impacts from development must be identified for the lawful requirement of
mitigation of impacts.

Such requirements could also constitute an unlawful taking under the Nollan/Dolan test and
the Mitigation Fee Act as discussed above at Comment 38.

4 Building Indus. Ass’nv. City of Patterson, 171 Cal. App. 4t 886, 898 (2009).
42 Nollan v. California Coastal Comm’n, 483 U.S. 825, 837 (1987).
4 Dolan v. City of Tigard, 512 U.S. 374, 391 (1994).

4 Erlich v. City of Culver City, 12 Cal. 4th 854, 876 (1996); see also Koontz v. St. Johns River Water
Management Dist., 133 S.Ct. 2586 (2013) (holding the Nollan/Dolan test applies to in-lieu fees as well as
permits that are denied because the landowner rejects the provisions).

4 Cal. Gov’t Code §§ 66000-66025.
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41.

42.

Action: Modify Section XII.B.5.b consistent with Attachment B so that the definition of the category
is consistent with the 2009 permit.

EXPANSION OF AUTOMOTIVE REPAIR SHOPS SHOULD NOT BE PRIORITY PROJECTS.

Section XII.B.5.c identifies that new or expanded automotive repair shops are identified as
“priority” projects. The term expanded means added to an existing facility, which by
definition means redevelopment not new development. The redevelopment category
requires the addition of 5000 square foot of impermeable surface to require a Priority
WQMP. There is no threshold for what “expanded” means and this could simply be one
square foot of surface, which is clearly impracticable. Additions to existing facilities should
be subject to the requirements contained in the redevelopment category.

Action: Modify Section XII.B.5.c consistent with the Attachment B to remove the word “expanded”
from the provision.

ROUTINE MAINTENANCE SHOULD INCLUDE MAINTENANCE ON THE ENTIRE ROADWAY
STRUCTURE.

Section XII.5.h.i contains an exclusion for routine maintenance of roadways limited to
maintenance of the surface course of pavement. However maintenance on roadways often
includes maintenance on more than just the surface course that does not substantially
change the surface type or line and grade of the roadway structure. The exclusion should
allow this type of maintenance.

Action: Modify Section XII.B.h.i consistent with Attachment B to allow the exclusion to include
maintenance on the full roadway structure.

PRECISE GRADING OR FINAL CONSTRUCTION WORK SHOULD NOT PROCEED UNTIL A
FINAL PROJECT WQMP IS APPROVED.

Section XII.B.10 identifies that construction work cannot proceed on a project prior to
approval of a final project WQMP or Non-Priority Project Water Quality Plan. The existing
requirements of the 2009 Permit, though only apply to precise grading. The Regional Board
has provided no technical justification for this change in the Draft Fact Sheet. This also puts
a burden on the project proponent without any proven water quality benefit, and could
result in an unconstitutional taking. Additionally some construction work is appropriate
such as potholing for utilities and geotechnical work such as infiltration tests to identify the
best locations for retention BMPs. Because some construction work is appropriate precise
grading is more appropriate trigger to ensure that a final approach to water quality is
identified and approved prior to completion of the final grading of a site. The Permittees
also recognize that some redevelopment projects will not include grading and so for these
projects final construction work should not commence without an approved Final Project
WQMP.

Action: Modify Section XII.B.10 consistent with Attachment B to require that precise grading for
new development or final construction work should not proceed without approval of the Final Project
WQMP or non-priority project plan.

Page 30 of 53
June 20, 2014



County of Orange Detailed Comments - Attachment A
Draft Order No.R8-2014-0002

43.

44.

45.

46.

THE TYPE OF MECHANISMS TO PROVIDE EFFICIENCY AND CONSISTENCY IN THE
PROJECT WQMP APPROVAL PROCESS SHOULD BE AT THE DISCRETION OF THE
PERMITTEE.

Section XII.C.6 requires that Permittees employ all the mechanisms listed in the provision to
provide efficiency and consistency in their WQMP approval process. This list of
mechanisms has redundancy and the entire list may not be applicable to each Permittee. A
Permittee does not need to use each and every item in this list to have an effective program.
Each Permittee should have the discretion to identify mechanisms that work best for their
program.

Action: Modify Section XII.C.6 consistent with Attachment B to allow the Permittees the discretion
to identify mechanisms provision to provide efficiency and consistency in their Project WQMP
approval process.

RECORDATION OF PROJECT WQMPS SHOULD BE LEFT TO THE DISCRETION OF THE
PERMITTEES.

Sections XII.C.10 and XII.C.11 requires that approved WQMPs and any covenants,
conditions and restrictions associated with the WQMP are recorded in public records. The
Permittees should have the discretion to identify an appropriate mechanism that works for
their process so that the Project WQMP and associated appropriate easements and
ownerships are adhered to and information is conveyed to all appropriate parties when
there is a change in project or site ownership.

Action: Modify Sections XII.C.10 and XII.C.11 consistent with Attachment B to allow the Permittees
the discretion to identify a mechanism so that the Project WQMP and associated appropriate
easements and ownerships are adhered to and information is conveyed to all appropriate parties when
there is a change in project or site ownership.

THE DRAFT ORDER SHOULD RECOGNIZE AND MAINTAIN THE ADEQUACY OF THE
CURRENT BMP SI1ZING AND SELECTION APPROACHES IN THE MODEL WQMP AND
TGD.

Section XII.D.3. identifies specific requirements for structural treatment control BMPs.
These requirements should be consistent with the Model WQMP and TGD. Section XIL.D.3.
requires structural treatment control BMPs intended to retain the design capture volume to
be designed to infiltrate, evaporate, evapotranspirate, or use the volume over a period not to
exceed 48-hours. This requirement is inconsistent with the Model WQMP and TGD and the
Draft Fact Sheet provides no technical justification for the change.

Action: Modify Section XII.D consistent with Attachment B to be consistent with the Model WQMP
and TGD.

STRUCTURAL TREATMENT CONTROL BMPS BEING SIZED AND DESIGNED BY A
REGISTERED CIVIL ENGINEER IS ALREADY A REQUIREMENT OF THE TGD.

Section XIL.D.6 requires that structural treatment control BMPs be sized and designed by, or
under the direction of, a registered civil engineer. The requirement that structural treatment
control BMPs be sized and designed by, or under the direction of, a registered civil engineer
is already a requirement of the TGD. With the proposed redline changes to Section XII.D.14,
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which refers to the TGD, Section XII.D.6., becomes redundant and should be deleted from
the Draft Order.

Action: Delete Section XII.D.6 from the Draft Order.

IF A STRUCTURAL TREATMENT CONTROL BMP SATISFIES THE REQUIREMENTS OF
THIS ORDER BUT IS UNDERSIZED RELATIVE TO ITS TRIBUTARY AREA THERE SHOULD
BE NO REQUIREMENT TO PERFORM A COST ANALYSIS.

Section XII.D.8. requires where a structural treatment control BMP satisfies the
requirements of this Order but is undersized relative to its tributary area that a cost analysis
be performed. If a structural treatment control BMP satisfies the requirements of the Order
then the requirements are met and no further analysis should be required. Impacts from
development must be identified for the lawful requirement of mitigation of impacts.

Such requirements could also constitute an unlawful taking under the Nollan/Dolan test
and the Mitigation Fee Act as discussed above at Comment 38.

Action: Delete Section XII.D.8 from the Draft Order.

PERMITTEES SHOULD NOT BE REQUIRED TO SECURE THE LEGAL AUTHORITY TO
ENTER PRIVATE PROPERTY.

Section XII.D.10 requires the Permittees to strictly supervise the use of, and potentially take
over the operation of BMPs sited on private property. This requirement should be deleted
in its entirety because it ignores state law and would violate federal constitutional
protections, while exposing the Permittees to extensive liability for inverse condemnation.

The Permittees generally have the ability to enter private property within their respective
jurisdictions for health and safety inspection purposes: 1) where the owner of the property
has given consent, or 2) where there are demonstrated exigent circumstances showing
immediate risk to public health or safety that precludes taking the time to obtain an
inspection warrant pursuant to Code of Civil Procedure (“CCP”) § 1822.50 et seq. However,
absent consent or exigent circumstances, the Permittees cannot simply demand to enter
private property —as doing so would potentially constitute a violation of the private
property owner’s Fourth Amendment rights. Accordingly, under many circumstances,
access may only occur after application for, and receipt of, an inspection warrant, which is a
burdensome and lengthy process.

The Regional Board is similarly limited in its ability to demand access to private property,*”
so it is difficult for the Permittees to understand why they would be expected to compel
BMP inspections on private property without consent, when the Regional Board itself does
not possess such authority. Moreover, the process for obtaining an inspection warrant
under CCP 1822.50 requires a neutral magistrate to find there is “cause” to believe that
violation of the law or other health and safety issues have occurred on the property to be

46 See Griffith v. City of Santa Cruz, 207 Cal. App. 4" 982, 993 (2012); Currier v. City of Pasadena, 48 Cal. App.
3d 810 (1975); Tellis v. Municipal Court of Marin County, 5 Cal. App. 3d 455 (1970).

47 Water Code § 13267(c).
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inspected.#® Thus, there is no guarantee that the magistrate will issue a warrant allowing
access, and even if the magistrate does authorize access, it can be for no more than 14 days
without returning to the court to obtain another warrant.*

The apparent requirement for the Permittees to take over the operation of BMPs on private
property, where the private property owner has failed to maintain them, is particularly
problematic. Not only does it suffer from the 4th Amendment and statutory limitations
addressed above, but the Permittees would incur extensive liability for inverse
condemnation under the Fifth and Fourteenth Amendments to the U.S. Constitution. The
fact that the a Permittee would only be required to occupy part of the Property on a non-
permanent basis when “taking over” a BMP would not relieve it from liability for the taking
of private property.5

The Permittees are further restricted from operating BMPs on private property pursuant to
the constitutional prohibition on gifts of public funds.?? A case-by-case analysis would need
to be demonstrated that there is an overall public benefit to the taxpayers. This analysis
could not be done for certain BMPs. In addition, certain Permittees have outright
prohibitions that public employees cannot expend funds or perform work on private
property.>2

It is recognized that maintenance of approved structural BMPs is critical to ensure a
project’s pollutants are being minimized or eliminated. This measure is included in various
water quality related documents (e.., conditions of approval, Model WQMP, Technical
Guidance Document, DAMP), and Permittees make every effort to comply with these
requirements. Permittees also make efforts to ensure approved structural BMPs are
adequately maintained. In the event that it is discovered that a BMP is not being adequately
maintained, Permittees work with the owner or responsible party to ensure appropriate
measures are implemented to make the BMP operational and functional.

Action: Delete Section XII.D.10 from the Draft Order.

48 Code of Civil Procedure § 1822.51.
9 Jd. at § 1822.55.

50 First English Evangelical Lutheran Church v. Los Angeles County, 482 U.S. 304 (1987) (holding that a
temporary taking of property for environmental reasons still requires compensation to the property
owner); Loveladies Harbor v. United States, 28 F.3d 1171 (1994) (holding that occupying only a discrete
segment of overall property is nevertheless a compensable taking).

51 California Constitution, Art. 16, Sec. 6; Gov’t Code § 8314. “The Legislature shall have no power . . . to
make any gift or authorize the making of any gift, of any public money or thing of value to any
individual, municipal or other corporation whatever . ..” Various remedies and penalties are applicable
with respect to the unauthorized expenditure of public funds. See e.g., Code Civ. Proc. § 526a; Gov’t Code
§ 8314; Pen. Code § 424; 83 Ops. Cal. Atty. Gen. 124, 128-131 (2000).

52 See e.g., County of Orange Policy and Procedure, Emergency Work on Private Property (adopted Nov. §,
2011). This was a legislative act by the Orange County Board of Supervisors prohibiting work on private
property and the expenditure of public funds absent exigent circumstances or a declaration of local
emergency (that is only made pursuant to statutory findings in time of flood, fire and other hazards).
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PERMITTEES SHOULD HAVE THE DISCRETION TO APPROVE BMPS THAT HAVE FIELD-
SCALE PERFORMANCE DATA BUT ARE NOT IN A PUBLISHED DESIGN MANUAL.

Section XILE.1 prohibits the Permittees from approving structural treatment control BMPs
that do not substantially conform to published and generally-accepted engineering design
criteria. This provision essentially restricts innovative BMPs without any technical
justification. The Permittees should be given the discretion to approve BMPs that have
field-scale performance data but are not in a published design manual. There are
potentially many structural treatment control BMPs that can improve water quality and
they should not be restricted just because they are not in published design manual. Field-
scale performance data is sufficient to give the Permittees the flexibility to approve or deny
use of a structural treatment control BMP.

Action: Modify Section XII.E.1 consistent with Attachment B to provide the discretion to approve
BMPs that have field-scale performance data but are not in a published design manual.

THE DRAFT ORDER SHOULD RECOGNIZE THE MODEL WQMP AND TGD TECHNICAL
FEASIBILITY CRITERIA.

Section XILF.2 requires the Permittees to require retention LID BMPs for the design capture
volume, or the maximum portion thereof, wherever, based on substantial evidence such
controls are technically infeasible, economically infeasible, and where environmental and
public health hazards can be mitigated to an acceptable level. The Draft Order should defer
to the TGD for criteria related to evaluating the feasibility of retention and biotreatment and
the associated burden of proof that must be met by project applicants as part of Project
WOMP submittals. Furthermore, substantial evidence is an undefined term in the Draft
Order and infeasibility for retention BMPs is already defined in the Model WQMP and
TGD, which should be referenced as the definition of substantial evidence.

Action: Modify Section XII.F.2 consistent with Attachment B so that the Model WQMP and TGD
are referred to for the description of “substantial evidence.”

MITIGATION OF THE ENVIRONMENTAL AND PUBLIC HEALTH HAZARDS OF RETENTION
LID BMPs SHOULD BE CONSISTENT WITH THE REQUIREMENTS OF THE TGD.

Sections XIL.F.4.and XIL.G.5 require mitigation of environmental and public health hazards
of retention LID BMPs by the Permittees. The requirement for mitigation should be
consistent with the requirements for hazard mitigation identified in the TGD.

Action: Modify Sections XII.F.4 and XII.G.5 consistent with Attachment B to be consistent with the
requirements for hazard mitigation in the TGD.

BIOTREATMENT BMPS SHOULD BE S1ZED FOR THE DESIGN CAPTURE VOLUME.

Section XII.G.1.d requires volume-based biotreatment control BMPs to be sized to 1.5 times
the design capture volume, which is an increase from the 2009 permit. The technical

justification identified in the Draft Fact Sheet is based on the findings of Appendix D, BMP
Performance Guidance, to the Ventura County Technical Guidance Manual for Stormwater
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Quality Control Measures (Manual Update 2011)%. The Draft Fact Sheet states that “[t]he
Regional Board recognizes that the Ventura County study was based on local hydrologic

and soil conditions.” It is also the Permittees” understanding that EPA has recommended
the 1.5 design capture standard in oral statements to Regional Board staff.

There is no factual support to require the 1.5 design capture standard. The standard has
only been recommended in one study that was specific to the hydrologic and soil conditions
of Ventura County. In fact, a study based on work conducted within Orange County by
Geosyntec Consultants provides contrary support for the inclusion of a 1.5 factor which are
attached to these comments as Appendix A-1 & Appendix A-2.54

The study assessed the costs and modeled the performance of harvest and use retention
BMPs, and compared average annual total suspended solids (TSS) load removed and annual
TSS concentrations with BMPs. In both scenarios presented, biotreatment provided superior
TSS results to harvest and use.

A paper published in The Water Report Issue #65: Stormwater Retention on Site, An
Analysis of Feasibility and Desirability>> identified significant limitations for all retention
BMPs stating that “There needs to be a more technical vetting of ‘retain on site” and
stormwater harvest and use before these approaches are made mandatory.” The authors of
that paper also cautioned that a “one size fits all” approach requiring retention may not be
desirable and “in many cases would lead to undesirable results.”

Based on the above information, the requirement to oversize volume-based biotreatment
BMPs should be deleted from the Draft Order. Biotreatment should be considered
equivalent to other retention BMPs and should remain a full part of the LID toolbox without
penalization.

Action: Modify Section XII.G.1.d consistent with Attachment B deleting the requirement to oversize
biotreatment BMPs.

PERFORMANCE OF STRUCTURAL TREATMENT CONTROL BMPS SHOULD BE
CONSISTENT WITH THE TGD.

Section XIL.H.1 requires the Permittees to maintain and employ a schedule that rates the
expected performance of specific structural treatment control BMPs. This schedule should
be consistent with the TGD. Section XII.H.1.d further requires biannual review of
performance ratings however this level of review is not necessary given the low priority of
structural treatment BMPs in the BMP hierarchy.

5 Available at:
www.waterboards.ca.gov/losangeles/water_issues/programs/stormwater/ municipal/ventura_ms4/Ve
nturaTGM/ Ventura %20Stormwater %20TGM %20Final %207-13-11.pdf

5 Eric Strecker, Geosyntech Consultants, Storage and Reuse Systems for Stormwater Management -
Preliminary Cost and Performance Estimates for Residential Use in Irvine, CA, 2009 (presentation to
Santa Ana Regional Board).

5% Eric W. Strecker, PE, and Aaron Poresky, EIT, Geosyntec Consultants (Portland, OR), Stormwater
Retention On Site, An Analysis of Feasibility and Desirability, The Water Report Issue #65, available at
http:/ /www.thewaterreport.com/ Issues %2065 %20to%2068.html
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54.

5S.

56.

57.

Action: Modify Section XII.H.1.d consistent with Attachment B to reference the TGD and delete the
requirement to perform a biannual assessment.

VERTICAL SEPARATION FROM THE BOTTOM OF AN INFILTRATION FACILITY TO THE
SEASONAL HIGH GROUNDWATER SHOULD BE CONSISTENT WITH THE TGD.

Section XII.I.2 requires the vertical separation from the bottom of the infiltration facility to
the seasonal high groundwater to be distance of 10 feet. This requirement should be
consistent with the technical guidance in the TGD that was developed by the Permittees in
coordination with Orange County Water District (OCWD), which identifies:

“The separation between the infiltrating surface and the seasonally high mounded
groundwater table shall not be less than 5 feet for all BMP types. BMPs for which 5-foot
minimum separation applies include:

e Rain gardens and dispersion trenches (small, residential applications)
e Bioretention and planters
e Permeable Pavement

e Similar BMPs infiltrating over an extensive surface area and providing robust
pretreatment or embedded treatment processes.”

Action: Modify Section XII.I.2 consistent with Attachment B to reference the TGD.
THE COMPLIANCE REQUIREMENT FOR CLASS V INJECTION WELLS IS TOO GENERAL.

Section XILL5 only cites a compliance requirement for USEPA’s Class V Rule, however,
local permitting agencies may have more stringent requirements to ensure compliance with
the California Well Standards or to maintain proper setbacks from active or closed
industrial clean-up sites.

Action: Modify Section XII.1.5 to include additional language which requires compliance with all
applicable county and municipal well construction/ destruction ordinances and standards.

INDOOR USE OF HARVESTED STORMWATER SHOULD ONLY BE CONSIDERED AS THE
APPLICABLE PLUMBING CODE ALLOWS.

It is recommended that Section XIIL.].1.a.iv be added to the Draft Order as indoor use of
harvested stormwater can only be considered where the plumbing code allows.

Action: Add Section XI1I.].1.a.iv consistent with Attachment B to identify that indoor use of
harvested stormwater can only be considered where the plumbing code allows.

DEMAND RATE CALCULATIONS FOR HARVEST AND USE OF STORMWATER SHOULD NOT
BE INCLUDED IN THE DRAFT ORDER.

Section XII.J.1.b identifies demand rate calculations for harvest and use of stormwater. Itis
not appropriate to include demand rate calculations for harvest and use of stormwater in an
MS4 Permit. The TGD already contains information regarding harvest and use of
stormwater.

Action: Delete Section XII.].1.b from the Draft Order.
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58.

59.

60.

OFFSITE STRUCTURAL BMPS SHOULD BE ON THE SAME LEVEL IN THE BMP
HIERARCHY AS ONSITE BMPS.

Section XIL.K.2.a.iv references sites subject to R8-2002-0010 retaining a portion of the design
capture volume (DCV) via source control and site design. If an offsite structural treatment
has the ability to meet the requirements of the permit, no portion of the DCV should be
required to be retained onsite. This provision does not consider infiltration constraints such
as high groundwater, contaminated groundwater and/or soils, and soil type. Sections
XIL.K.2.d.i & ii require demonstration consideration of retention LID BMPs on site and
maximization of retention of the DCV onsite. The use of offsite structural BMPs should not
be constrained by requirements onsite because as long as the retention of the DCV is met
offsite, the retention of the volume of stormwater and associated pollutants are achieved.
The intent of having offsite structural BMPs be at the same level in the BMP Hierarchy as
Onsite BMPs is to have the most flexibility with meeting the retention standard and provide
opportunities to achieve an integrated water resource approach. If a project has the ability
to convey its DCV to an offsite BMP for harvest and use but is required to infiltrate on site,
the full benefits of using stormwater as a resource through the off-site BMP cannot be
realized.

Action: Delete Section XII.K.2.a.iv and Sections XII.K.2.d.i& ii from the Draft Order to allow
Offsite Structural BMPs to be on the same level in the BMP hierarchy as onsite BMPs.

THE REQUIREMENTS FOR NON-PRIORITY PROJECTS SHOULD BE CLEAR AND
CONSISTENT WITH THE MODEL WQMP.

Section XII.M.1 defines Non-Priority Projects as exposed to stormwater or are sources of
urban runoff, which is broad and will result in Permittee expenditure of resources and costs
that are unnecessary. Per comment 38 the definition of Non-Priority Projects should be
consistent with the TGD and Model WQMP. Section XIL.M.1 also includes language about
source controls, site designs and structural treatment controls that is ambiguous. This
section should be modified for clarity and should be consistent with the Model WQMP.
Section XIL.M.3.b contains language that confuses source controls and site design with
structural treatment controls and should be deleted.

Section XII.M.5 requires a plan to be approved under the supervision of a registered civil
engineer which is appropriate for Project WQMPs that require technical knowledge, but not
for Non-Priority Project Water Quality Plans. It will add thousands of dollars to a project’s
costs that are unnecessary. For example, a small restaurant outdoor patio dining expansion
where only a canopy may be used could be prepared by someone other than a licensed
professional through a simple plan.

Action: Modify Section XII.M.1 and Section XII.M.5 consistent with Attachment B and delete
Section XII.M.3.b from the Draft Order for clarity and consistency with the Model WQMP.

ALL ENGINEERED CHANNELS SHOULD BE EXEMPT FROM HYDROMODIFICATION
REQUIREMENTS.

Section XILN.1.b states that all downstream conveyance channels that will receive runoff
from the project and are engineered, hardened, and regularly maintained to accommodate
the necessary design flow capacity are exempt from hydromodification requirements. The
only change to this provision is that the word “hardened” should be removed, as
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engineered and maintained conveyance systems are designed to accept and convey the
range of storms that have been proven to cause hydromodification impacts. Since these
systems were designed for this purpose development projects that discharge to these
facilities will not cause hydromodification impacts. These systems do not need to be
hardened but just engineered and maintained with the necessary design flow capacity.
Similarly text in Section XII.N.3 should be revised to also remove the word “hardened.”

Action: Modify Section XII.N.1.b and XII.N.3 consistent with Attachment B and delete the word
“hardened” from these provisions.

61. THE HYDROMODIFICATION CRITERIA SHOULD BE CONSISTENT WITH THE 2009 ORDER
AND THE MODEL WQMP AND TGD.

Section XII.N.2 describes certain hydromodification criteria, but the criteria do not include
matching flow rates for the 2-year event within 10% which is currently in the 2009 permit
and identified in the TGD for those projects that cannot infiltrate or capture and use the
volume of the 2 year event. To be consistent with the 2009 permit and the Model WQMP
and TGD projects that cannot modify runoff volumes and times of concentration from the
project site conditions for the 2-year, 24-hour storm projects should be allowed match post-
project peak runoff flow rates for the 2-year, 24-hour storm event within 10% compared to
the pre-project peak flow rates for the 2-year, 24-hour storm event.

Action: Modify Section XII.N.2 consistent with Attachment B to be consistent with the 2009 Order
and the Model WQMP and TGD.

62. THE DRAFT ORDER SHOULD MAINTAIN THE ALTERNATIVE COMPLIANCE PROGRAM
IDENTIFIED IN THE MODEL WQMP AND TGD.

The Draft Order does not include the concept of alternative compliance which provides
options for those projects that cannot meet the requirements of the order on the project site.
The Model WQMP has developed a structure for alternative compliance which should be
recognized and maintained in the Draft Order.

Action: Add Section XII.O consistent with Attachment B to be consistent with the 2009 Order and
the Model WQMP.

XIII. PUBLIC EDUCATION AND OUTREACH

63. REQUIREMENT TO DEVELOP EDUCATIONAL CONTENT WITH THE “MOST” POTENTIAL
TO APPEAL TO AUDIENCES SHOULD BE MET THROUGH THE DEVELOPMENT OF THE
WRITTEN PLAN.

Section XIILb.5 requires the Permittees to develop educational content for media with the
“most” potential to appeal to audiences. This would be difficult, if not impossible, to
demonstrate, and is therefore without merit. Prioritizing messages for materials and
content using a rationale in the written plan though the process specified in Section XIIL.b.5
should be deemed to meeting this requirement.

Action: The term “with the most potential to appeal to the audiences” should be deleted from XII1.b.5.
The intent of this permit provision should also be clarified in Section XII.] of the Fact Sheet.
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64. COMPLETION OF THREE CAMPAIGNS TO ADDRESS HIGH-PRIORITY URBAN RUNOFF
POLLUTION ISSUES WITHIN THE PERMIT TERM IS INFEASIBLE.

Section XIILb.2 requires the Permittees to “identify goals and related measureable objectives
that address a minimum of three high-priority urban runoff pollution issues over the term
of this Order.” Due to the time that it takes to develop and implement a public education
campaign and then assess the results (1-2 years), it will not be possible to conduct three full
rounds of “action campaigns” or targeted outreach programs based on high priority
pollutants, re-examine and monitor for the high priority pollutants, solicit public feedback
and assess results within the 5-year permit term (see also Comment #6).

In fact, the Fact Sheet (Section XIL]) states “this Order now requires that the Permittees
initiate public education campaigns that address a minimum of three high-priority pollution
issues.....other than to initiate campaigns on three issues, this Order does not specify any
particular milestones or other performance metrics for those campaigns.”>¢ It should be
made clear in the permit provisions that the requirement is to “initiate” the process for the
three campaigns. As currently written, the language could be interpreted that the full
process of development, implementation, and assessment would be required for three full
campaigns during the permit term, which is infeasible and exceeds the methods that the
Permittees developed as a part of the 2012 Orange County Stormwater Program Public
Education & Outreach 5-Year Strategic Plan.

Action: Section XIII.b.2 should be modified consistent with Attachment B so that the Permittees can
identify the high priority issues pursuant to the process that is outlined in the 2012 Orange County
Stormwater Program Public Education & Outreach 5-Year Strategic Plan.

XIV. MUNICIPAL FACILITIES/ACTIVITIES

65. THE APPROACH FOR THE DRAINAGE FACILITY MAINTENANCE WAS MODIFIED FROM
THE FOURTH PERMIT TERM WITHOUT TECHNICAL JUSTIFICATION.

The Draft Order includes several new requirements for the maintenance of drainage
facilities without providing the technical justification for the modifications. The new
requirements include the following:

e Section XIV.C now requires inspection of “flood management and stormwater
conveyance systems.” while the previous requirement was for inspection of
“drainage facilities,” which was defined as catch basins, storm drain inlets and open
channels. As a result, this provision appears to expand the inspections to include
underground facilities. However, there is no basis provided for this change within
the Fact Sheet.

e This Section also requires that the cleaning frequency be based on the accumulation
of “unusually large quantities” of pollutants. The Principal Permittee is required to
establish objective thresholds for “unusually large quantities” of pollutants. This is
new terminology and no technical basis is provided for inclusion of the provision in
Section K of the Fact Sheet.

5% (emphasis added).
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The two terms “unusually large quantities” and “accumulated pollutants” are used
within the Municipal Facilities/ Activities section of the Draft Order (Section XIV.C)
in reference to the inspection and cleaning of the flood management and
stormwater conveyance systems. Although the Permittees understand that the
purpose of these provisions is to define when the systems need to be cleaned, these
new terms add unnecessary complexity to this process. For example, as a result of
the new terms, the Permittees will now be required to define a threshold for the
term “unusually large quantities.” In addition, it is unclear how inspectors would
know if there are “accumulated pollutants” and if this term is just meant to
reference trash and/or debris or a broad range of pollutants.

Action: Modify the following:

o Clarify that Section XIV B and C only apply to the drainage facilities (catch basins, storm
drain inlets, open channels) that are under the Permittees” control.

o Delete the term “unusually large quantities.”
e Modify the term “accumulated pollutants” to “accumulated trash and debris.”

66. THE DESCRIPTION OF THE APPROACH FOR THE FIELD ACTIVITIES AND FIXED
FACILITIES (XIV.E) IS OVERLY PRESCRIPTIVE.

Section XIV.E includes requirements for the implementation of the municipal facilities
program. However, many of the requirements are overly prescriptive and, in one case,
require that the program include “disciplinary procedures or policies for Permittees’ staff
that unnecessarily deviate from standard operating procedures.” Such a requirement goes
well beyond the manner of compliance prohibition in Water Code § 13360, and does not
demonstrate a direct effect on water quality. In addition, the Regional Board has no
authority to mandate requirements that affect the labor and employment practices of the
Permittees. Employee relations are exclusively governed by the Meyers-Milias-Brown Act
and collective bargaining contracts that the Regional Board has no authority with which to
impair or otherwise interfere.>”

Action: Modify this Section so that it is less prescriptive and does not dictate staff disciplinary
procedures to the Permittees.

XIX. PROGRAM EFFECTIVENESS ASSESSMENT

67. THE PROGRAM EFFECTIVENESS ASSESSMENT REQUIREMENT DOES NOT LINK TO
KNOWN PEA GUIDANCE MATERIALS.

This Provision requires the Permittees to develop a program effectiveness assessment
approach and implement it in order to assess the effectiveness of their stormwater
programs. However, there is very little guidance that has been developed by the State or
EPA to identify how municipal program managers can assess their programs. Further, the
Draft Order does not reference the documents that have been developed by the California
Stormwater Quality Association (CASQA) that provide clear guidance to stormwater

5 Gov’t Code §§ 3500-3510.
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managers. An updated version of this guidance is expected in the near future and the
County has been participating in its Development.

Action: Provide a reference to the approach in the CASQA PEA Guidance, including the planned
update, in order to provide a framework for this component.

XVIII. TOTAL MAXIMUM DAILY LOAD IMPLEMENTATION

68. THE METHOD FOR DETERMINING COMPLIANCE LACKS CLARITY AND NEEDS
MODIFICATION TO ENSURE THE LANGUAGE PROVIDES THE COMPLIANCE OPTIONS
THAT APPEAR TO BE INTENDED, PARTICULARLY THE BMP-BASED COMPLIANCE
OPTION.

The Permittees support the inclusion of the BMP-based compliance option for TMDL
wasteload allocations (WLAs). However, the language and structure of the Draft Order
lacks clarity regarding how compliance will be determined. As TMDLs and MS4 permits
have become more complex, the language pertaining to the method of determining
compliance, and the explicit clarity of such language, has increased in importance to ensure
that the permit language reflects the intention of the Regional Board. Therefore, extensive
revisions have been provided in Attachment B to propose approaches that will clearly
support and document the compliance options, including:

e Creating two parts of the provision - TMDL Provisions and Compliance
Determination.

o TMDL Provisions: This section is needed to clearly introduce the structure
and intent of the provision. Language is included to (1) document the
structure of the provisions and requirements, (2) provide justification for the
selected approach of incorporating the WLAs into the Permit, including
clearly stating that BMP-based compliance is an option, and (3) provide the
linkage between the TMDL provisions and the Receiving Water Limitations
provisions.

o Compliance Determination: This section is needed to provide a very clear
and explicit provision directly pertaining to compliance. The language
provided is based upon two key aspects, (1) a provision that directly states
compliance will be based upon demonstrating any one of the options (that
subsequently follow) and (2) a provision that clearly details the components
of the BMP-based compliance option. In addition, Attachment B provides
clear language for instances where a Permittee either fails to, or opts not to,
implement the BMP-based compliance option. This language is critical to
ensure the process is clear and consistent with the TMDL Basin Plan
Amendments (BPAs).

e Providing an explicit provision in each of the TMDL-related Appendices (Appendix
B through G) that links directly back to the compliance provisions in Section
XVIILB. This linkage is necessary to ensure that the requirements in the appendices
are not viewed as stand-alone requirements lacking a compliance mechanism.
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69.

Action: Modify Section XVIII, consistent with Attachment B, to provide clarity and ensure the
provisions reflect the intent of the Regional Board. Specifically, see Section XVIII.1 and Appendices
B through G, Section II1.

THE PROCESS FOR PLAN DEVELOPMENT AND IMPLEMENTATION CREATES
REQUIREMENTS THAT ARE INCONSISTENT WITH MANY OF THE TMDL BPAS.

It appears that the BMP-based compliance option is the same process included under the
Receiving Water Limitations provisions (Section IV). However, this process must be
modified in order to be consistent with the assumptions and requirements of the respective
TMDL Basin Plan Amendments. While the process itself may be different, the processes are
equivalent in ensuring water quality objectives are attained in receiving waters.

a.

Implementation actions and schedules are included in all State adopted TMDLs.
Several TMDLs include requirements to develop and implement plans, as well as
additional requirements regarding approvals, public review, etc. The Draft Order
does not recognize these plans, timeframes, or the requirements of the TMDLs.

The Draft Order seems to create a structure whereby all plans must be submitted either
at 6 months (where WLAs are not attained) or 18 months (where WLAs are attained).
However, the TMDLs include implementation schedules and several explicitly include
timeframes and processes for the development and submittal of these types of plans. In
addition, TMDLs under development and anticipated to be effective during the permit
term (e.g., selenium) rely extensively upon this approach. Therefore, a more appropriate
structure is to divide the plans into the following two categories, (1) TMDLs where a
plan is not specifically required in the BPA and (2) TMDLs where plans are explicitly
required in the BPA. By grouping the plans in this manner, the Permit can explicitly
allow plan development, content, and timeframe to be consistent with the applicable
TMDL BPA, while also providing the process and timeline for TMDLs where no
requirements are in place through the TMDL itself. To implement these requests,
extensive revisions have been provided in Attachment B (see Section XVIII.B.2).

Action: Modify Section XVIII to be consistent with the language provided in Attachment B,
specifically Section XVIII.B.2.a and c.

b. Permittees have developed and are implementing several plans, consistent with

TMDL requirements. These plans should fulfill the requirements for plan
development.

Permittees have developed and are implementing several plans to address multiple
TMDLs in the Newport Bay Watershed. The Draft Order does not recognize these plans
or consider the implementation of these plans in the BMP-based compliance option.
Certain plans have been reviewed and approved by the Executive Officer (Selenium
BMP Strategic Plan, Bacteria Source Management Plan) and in some cases are well into
implementation (Sediment Control Plan), or are currently under staff review (Toxicity
Reduction and Investigation Program Workplan). These plans have been developed
consistent with the applicable TMDL and should therefore be sufficient for BMP-based
compliance purposes. Language in Attachment B has been provided which specifically
allows for these plans to be deemed equivalent and satisfy the requirements of the BMP-
based compliance option.
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70.

71.

72.

Action: Modify Section XVIII to be consistent with the language provided in Attachment B,
specifically Section XVIII.B.2.a.iii.

THE SIX-MONTH TIMEFRAME FOR PLAN DEVELOPMENT IS INSUFFICIENT.

Based upon extensive experience by the Permittees, a plan that includes identification of
BMPs and an analysis that demonstrates with reasonable assurance that WLAs will be
attained will require more time than six months. In addition to the time necessary to
collaboratively work together to identify solutions, as these plans will require a commitment
to implement BMPs per a certain schedule, Permittees may need to seek approval from their
respective boards/councils prior to finalizing and submitting a draft plan to the Executive
Officer. Further, the Permittees historically have collaborated with Regional Board staff and
environmental groups to develop these types of plans. This process ensures that the plan
receives the benefit of collaboration and public review from the very beginning. Finally, the
Permittees will need to secure funding commitments for these plans, historically through
the adoption of cost-share agreements and budgeted appropriations. Therefore, 18 months
is a more appropriate and realistic timeframe. Note that this requested timeframe only
applies to new plans and does not apply to plans that are currently required in the
applicable BPA or to plans that have already been developed (see Comment 69a and 69b).

Action: Modify Section XVIII to be consistent with the language provided in Attachment B,
specifically Section XVIII.B.2.a.i.

MONITORING AND REPORTING REQUIREMENTS FOR EACH TMDL ARE UNCLEAR.
GIVEN THAT EACH TMDL HAS SPECIFIC REQUIREMENTS, BOTH MONITORING AND
REPORTING REQUIREMENTS SHOULD BE SPECIFIED.

The BPAs for each TMDL specify monitoring and reporting requirements. The Permit must
be consistent with each TMDL and the current language in the Draft Order is unclear.
Therefore, it is requested that specific requirements are included. The first preference, as
reflected in Attachment B, includes specific provisions in each of the attachments.
Alternatively, a provision could be added to Section XVIII that clearly states monitoring and
reporting requirements shall be consistent with the applicable BPA.

Action: Make revisions to Appendix B through G, consistent with Attachment B, to provide clarity
and ensure monitoring and reporting requirements are consistent with each BPA.

THE TMDL PROVISIONS IN THE APPENDICES (APPENDIX B THROUGH H) HAVE
INCONSISTENCIES WITH THE RELEVANT BASIN PLAN AMENDMENTS.
SEE SPECIFIC COMMENTS UNDER APPENDICES A THROUGH H BELOW.
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73.

74.

APPENDICES A - F (General Comments)

THE MS4 PERMIT IS NOT THE APPROPRIATE REGULATORY MECHANISM TO
IMPLEMENT THE LOAD ALLOCATIONS OF THE SEDIMENT TMDL.

While many of the Newport Bay Watershed Permittees have implemented significant
sediment control measures over the years, the Sediment TMDL does not establish WLAs for
MS4 Permittees. The TMDL is based upon load allocations and control measures to be
implemented through the Newport Bay Executive Committee. These actions have been
very effective and have resulted in attainment of the load allocations and associated TMDL
targets. However, absent wasteload allocations assigned to the MS4 Permittees, the MS4
Permit is not the appropriate regulatory mechanism for this TMDL.

40 CFR 122.44(d)(1)(vii)(B) states (emphasis added):

When developing water quality based effluent limits under this paragraph the
permitting authority shall ensure that: (B) Effluent limits developed to protect a
narrative water quality criterion, a numeric water quality criterion, or both, are
consistent with the assumptions and requirements of any available wasteload
allocation for the discharge prepared by the State and approved by EPA pursuant to 40
CFR 130.7.

The County supports continued management actions to ensure sediment does not impair
Newport Bay and proposes that continued monitoring efforts are instead included as part of
Attachment A, Monitoring and Reporting Program.

Action: Revise Appendix A and delete Appendix D of the Draft Order to remove the Sediment
TMDL. Revisions are proposed in Attachment B.

THE APPENDICES DO NOT INCLUDE LANGUAGE LINKING BACK TO THE COMPLIANCE
LANGUAGE IN THE MAIN BODY OF THE PERMIT OR PROVIDE COMPLIANCE LANGUAGE
IN THE INDIVIDUAL APPENDIX FOR EACH TMDL. THIS LANGUAGE MUST BE LINKED
TO ENSURE THAT THE APPENDICES ARE NOT VIEWED AS STAND-ALONE PROVISIONS
WITHOUT A SPECIFIED MECHANISM FOR COMPLIANCE.

While Section XVIII includes language for determining compliance with the TMDL WLAs,
this language is not included in Appendix B through G where the WLAs are presented. As
each provision of the permit could be read separately and construed as a standalone
provision, exposing the Permittees to state and federal enforcement actions, as well as to
third party actions under the federal Clean Water Act’s citizen suit provisions.

Therefore, clear compliance language must also be included in each of the TMDL-related
appendices to ensure that they are linked to Section XVIII to provide the intended
compliance options.

Action: Modify Appendix B through G (the TMD L-related appendices) to be consistent with the
language provided in Attachment B, specifically through the inclusion of Section 111 for each TMDL-
related appendix.

58 References to the TMDL-related appendices include all appendices. As the Permittees have requested
deletion of the Sediment TMDL, Attachment B reflects this deletion and the TMDL-related appendices are
therefore A through G (with the first TMDL-specific appendix being Appendix B).
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7S.

76.

WLA TABLES ARE UNNECESSARILY CONVERTED INTO TEXT, INTRODUCING
LANGUAGE THAT IS INCONSISTENT WITH THE APPLICABLE BPAS.

The individual TMDL BPAs include WLAs in table format. These tables typically include
key information, such as important footnotes, that are part of the WLAs. However, the
Draft Order has converted these tables into text and further segregated the text into separate
sections within each appendix. Such an approach introduces language that is contrary to
the BPAs and creates an unnecessarily confusing structure.

For example, the phrase “urban runoff must not transport more than” is used consistently
throughout the TMDL-related appendices to incorporate the applicable WLA. It is unclear
what this phrase means, and, introduces inconsistencies with the intent of several TMDLs.
For example, many TMDLs in the Newport Bay Watershed were designed to be assessed at
San Diego Creek at Campus Drive (or other similar receiving water monitoring stations).
Such TMDLs are assessed at that monitoring location, not throughout the watershed.

Therefore, to ensure consistency with the Basin Plan Amendments and to ensure the WLAs
are clearly interpreted, each TMDL appendix has been revised to remove the text-based
approach and to restore the WLAs tables.

Action: Modify Appendix B through G* (the TMDL-related appendices) to be consistent with the
language provided in Attachment B, specifically through the utilizing the language presented as
Section I (WLAs) in each of the TMD L-related appendices.

THE TMDL PROVISIONS IN THE APPENDICES (APPENDIX A THROUGH H) HAVE
INCONSISTENCIES WITH THE RELEVANT BPAS.

e Load allocations (for the Sediment TMDL in the Newport Bay Watershed) have been
inappropriately incorporated into the Permit. Federal regulations specify that waste

load allocations, not load allocations, are to be incorporated into the Permit (40 CFR
122.44(d)(1)(vii)(B)). See Comment 73.

e The Toxics TMDL for the Newport Bay Watershed contains factually incorrect
information regarding the establishment of the TMDL. It references a Resolution for
the Organophosphate Pesticide TMDL which does not apply to the Toxics TMDL,
and states it was adopted by the Regional Board when it was promulgated by
USEPA. Further, the language fails to mention that certain aspects of the TMDL
have been superseded by Basin Plan Amendments adopted by the Regional Board.

e The Regional Board did not adopt a Basin Plan Amendment for organochlorines for
Rhine Channel in 2003, as indicated in Appendix E.

e The Los Angeles Regional Board adopted an implementation schedule for the Metals
TMDL for Coyote Creek. The implementation schedule and actions are not included
in Appendix H.

5 References to the TMDL-related appendices include all appendices. As the Permittees have requested
deletion of the Sediment TMDL, Attachment B reflects this deletion and the TMDL-related appendices are
therefore A through G (with the first TMDL-specific appendix being Appendix B).
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e The compliance dates for the Organochlorines TMDL in Appendix E are incorrect
(provisions state December 31, 2015 while the Basin Plan Amendment states
December 31, 2020).

e The use of text to incorporate the WLAs for the Nutrient TMDL for the Newport Bay
Watershed is unclear and lacks the implementation dates for each WLA. The use of
text to describe the WLAs, rather than using a table format, introduces
inconsistencies with the BPA.

Action: Modify the TMDL-related appendices ¢ to be consistent with the modifications provided in
Attachment B, to ensure the requirements are consistent with the applicable Basin Plan
Amendments.

60 References to the TMDL-related appendices include all appendices. As the Permittees have requested
deletion of the Sediment TMDL, Attachment B reflects this deletion and the TMDL-related appendices are
therefore A through G (with the first TMDL-specific appendix being Appendix B).
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MONITORING AND REPORTING PROGRAM (MRP)

77. THE PERMITTEES SHOULD HAVE FLEXIBILITY IN HOW THEY DEVELOP THE WATER
QUALITY MONITORING PLAN.

Section II.B.2, the Monitoring and Reporting Program (MRP), requires the Water Quality
Monitoring Plan (Plan) to describe a process for determining compliance with each of the
waste load allocations (“WLAs”) and requirements in Appendices B through H of the Draft
Order. In addition, the Plan must also include cycles of monitoring, analysis, and reporting
for all of the WLAs.

The purpose of Section II.B.2 is to integrate TMDL monitoring with the other types of
monitoring covered under the MRP (e.g., outfall monitoring, receiving water monitoring,
toxicity testing). While this can be an effective way to gain efficiencies in monitoring, it can
also be difficult to integrate the various monitoring, analysis, and reporting requirements
from all of the TMDLs. In addition, the schedules for TMDL-related monitoring, analysis,
and reporting are often variable due environmental conditions, logistical issues, and
regulatory changes, among other unmitigatable factors.

Action: Modify Section 11.B.2.a to be consistent with the modifications provided in Attachment B to
provide flexibility in how the Monitoring Plan is developed.

Section II.B.6 requires the Permittees to submit proposed changes to the Plan or a written
correspondence stating there are no proposed changes to the Executive Officer of the
SARWQCB by August 1 of each year following the approval of the Plan. However, there
may be certain monitoring activities covered under the Plan that are dynamic and/or
iterative that will be difficult to document by the August 1 deadline. Two such monitoring
activities include: (1) selecting dry weather monitoring sites; and (2) special studies.

e Typically, dry weather monitoring data is analyzed in the fall (October/November),
once the May-September sampling period has ended and all laboratory results have
been provided. Control charts are prepared to identify which sites experienced
chronic and/or acute tolerance interval exceedances. Sites to be sampled the
following dry season are then finalized in the spring (March/April), with
reconnaissance performed as necessary. As such, it would be difficult to document
the proposed monitoring sites for the following May-September dry weather season
by the August 1 deadline, while the program is underway.

¢ Inaddition, the development and implementation of special studies is often an
iterative process with frequent changes to the schedule(s). As such, it would be
difficult to document the proposed special studies changes by the August 1 deadline
each year.

Therefore, it would be beneficial to include language that would provide flexibility when
submitting the proposed changes to these programs.

Action: Modify Section 11.B.6 of the MRP to be consistent with the modifications provided in
Attachment B to provide the necessary flexibility to the Permittees:

Certain changes to specific monitoring activities covered under the Plan that are inherently
dynamic and/or iterative, which may occur after the August 1 deadline, may be submitted, in
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written form, after the August 1 deadline to the Executive Officer, as an addendum to any
proposed changes to the Plan that were submitted by the August 1 deadline.

THERE ARE SEVERAL INCONSISTENCIES WITHIN THE OUTFALL MONITORING
REQUIREMENTS THAT SHOULD BE CLARIFIED.

Section II.D.1-7 requires monitoring of urban runoff from MS4 outfalls under storm and
dry-weather conditions. Section I1.D.2 states: “Each outfall monitoring location must be
sampled every two years on an alternating basis; some sites may be sampled every odd year
while the remainder will be sampled every even year. The nature, number and distribution
of samples are described below in this Section.” Section II.D.4 and I1.D.5 contain the specific
requirements for storm event and dry weather sampling, respectively. However, the
language in Section I1.D.4 and Section II.D.5 does not include the alternating year language
that is included Section II.D.2 in that the sections do not specify which group of monitoring
sites (even year or odd year) is required to be monitored. As such, clarifying language
should be added to Section II1.D.4 and Section I1.D.5 so that they are consistent with Section
I1.D.2.

Action: Add clarifying language to MRP Section 11.D.4.a.i, MRP Section I1.D.4.b, and MRP Section
I1.D.5, to be consistent with the modifications provided in Attachment B. The language should state:
“A sample must be collected at each outfall monitoring location during the applicable even or odd
monitoring year.”

In addition, there is a disconnect between the composite sampling requirements from the
first storm event of the year and the subsequent storm events during the year. For the first
storm event, Section I1.D.4.a.ii states: “A second sample for this event must be collected after
the storm’s first hour; this sample must consist of a composite of discrete samples collected
every two (2) hours during a 96-hour period or until flow is insufficient to allow sampling.”
For the storm events occurring after the first storm event, Section I.D.4.b.i states: “Each
sample must consist of discrete samples collected hourly during a 24-hour period or until
flow is insufficient to allow sampling.”

Action: Modify Section 11.D.4.b.i to require sampling every two (2) hours instead of hourly so that it
is consistent with Section I1.D.4.a.ii.

Section II.D.6, Section I1.D.7, and Table 1 of the MRP identify the Outfall Monitoring
constituents that must be monitored and the manner in which they are supposed to be
collected. Language should be included in Section II1.D.7 that allows the Permittees to
remove any analyte that is not detected upon completion of annual monitoring. Removal of
an analyte should be on a site-by-site basis and on a storm sampling/dry weather sampling
basis.

Action: Modify Section 11.D.6 and Section 11.D.7 of the MIRP to be consistent with the modifications
provided in Attachment B to allow the Permittees to remove analytes if there are a series of non-
detected values.
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THE RECEIVING WATERS MONITORING PROVISION INCORRECTLY REFERENCED THE
OUTFALL MONITORING PARAMETERS TABLE.

Section II.E.3 and Section I1.E.4 of the MRP both reference Table 1. However, Table 1 is for
Outfall Monitoring while Table 2 is for Receiving Water Monitoring. As such, the references
in Section II.E.3 and Section II.E.4 of the MRP should be revised from Table 1 to Table 2.

Action: Modify the table references in MRP Section 11.E.3 and Section 1I.E.4 to be consistent with the
modifications provided in Attachment B from Table 1 to Table 2.

THE TOXICITY TESTING REQUIREMENTS SHOULD BE ALIGNED WITH THE CURRENT
MONITORING PROGRAM.

The proposed toxicity testing requirements in Section IL.F include an overarching statement
that states: “The water quality monitoring program must include toxicity testing, analyzed
using USEPA’s Test of Significant Toxicity Approach.” The Test of Significant Toxicity®!
(TST) approach differs from what is required for toxicity testing in the current permit.
Review and analysis of the TST approach has yielded some issues with the reliability of the
approach.

TST tests have been shown to have 5-40% false failures (failing the TST when there is no
actual toxicity), placing their regulatory usefulness in question and raising constitutional
due process issues in the context of strict liability for permit violations. The EPA has
determined that “the accuracy of toxicity tests cannot be determined.”¢2 Even if there is only
a 5% false failure level (as is set for the TST), this guarantees at least one numeric effluent
limit “violation” in the five year permit term, even though there is no actual toxicity for
those incidents. But this would still be a violation, while not subject to Mandatory
Minimum Penalties (MMPs, Water Code section 13385(i)(1)(D)) if there are other toxic
pollutant limits in the permit that is subject to citizen suit enforcement. No reason exists to
put Permittees in such compliance jeopardy unnecessarily.

Reanalysis of actual Whole Effluent Toxicity (WET) test data, from a wide variety of real-
world samples, demonstrates that the TST technique consistently "detects" the existence of
toxicity more frequently than the No Observable Effect Concentration (NOEC) method,
especially for tests with relatively small effect levels.®3

It should not be assumed that greater statistical sensitivity equates with improved accuracy
in WET testing. Reanalysis of data from EPA's inter-laboratory WET variability study
indicates that the TST technique also "detects" toxicity in blank samples at a rate up to three

61 USEPA. 2010. National Pollutant Discharge Elimination System Test of Significant Toxicity Implementation
Document. EPA 833-R-10-003. US Environmental Protection Agency, Office of Wastewater Management,
Washington D.C.

62 See Short Term Methods for Estimating the Chronic Toxicity of Effluents and Receiving Waters to Freshwater
Organisms; EPA/600/4-91/002 at 139, 193, and 225 (July 1994).

6 See State Water Resources Control Board. Effluent, Stormwater and Ambient Toxicity Test Drive Analysis of
the Test of Significant Toxicity (TST) (Dec., 2011).
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times higher than the NOEC.%* Blank samples are comprised solely of laboratory dilution
water that is known to be non-toxic before the test begins. Such inaccuracies demonstrate
that the TST does not provide performance equivalent to that of the standard methods that
were promulgated in 2002.

In addition, the TST document is only considered to be a guidance document as it has not
been approved under 40 CFR Part 136. Although EPA often tries to regulate by guidance,
courts have frowned upon this practice as aptly described in Appalachian Power Co. v. EPA®.,
The district court in the Appalachian Power case found fault in EPA’s regulating by setting
aside the guidance in its entirety.®® “If an agency acts as if a document issued at
headquarters is controlling in the field, if it treats the document in the same manner as it
treats a legislative rule, if it bases enforcement actions on the policies or interpretations
formulated in the document, if it leads private parties or State permitting authorities to
believe that it will declare permits invalid unless they comply with the terms of the
document, then the agency's document is for all practical purposes ‘binding.””¢7

More recent cases have reached the same conclusion in other instances when EPA tried to
regulate through interpretive rules, such as the 2010 TST guidance. One case related to
invalidating EPA guidance setting forth air quality attainment alternatives.®® (Another
related to “requirements” contained in letters related to water quality permitting
prohibitions related to blending and mixing zones. In this case, the court found that EPA
not only lacked the statutory authority to impose the guidance regulations on blending, but
also violated the Administrative Procedures Act by implementing the guidance on both
issues without first proceeding through the notice and comment procedures for agency
rulemaking.®® The case law is clear that EPA must regulate through rules and not through
informal guidance.” Similar rules apply to the Water Boards, which also cannot regulate by
guidance, particularly where that guidance is contrary to established regulations (e.g., the
CCW Toxicity TMDL) and statewide precedential orders as described in the next section.

Furthermore, the Fact Sheet for the Draft Order does not provide the background
information necessary to determine why the use of the TST approach is necessary. Inclusion
of the TST approach is inconsistent with existing policies and regulations. As such, toxicity
testing requirements should remain the same as the previous permit since no change in law
or regulations have occurred to authorize these modifications.

64 U.S. EPA. Final Report: Interlaboratory Variability Study of EPA Short-term Chronic and Acute Whole
Effluent Toxicity Test Methods, Vol. 1; EPA-821-B-01-004 (Sept., 2001).

65208 F.3d. 1015, 1020 (D.C. Cir. 2000).

% Id. at p. 1028.

67 Id. at p. 1021 [citations omitted].

8 NRDCv. U.S. EPA, 643 F.3d 311 (D.C.Cir. 2011).

6 Jowa League of Cities v. U.S. EPA, 711 F.3d 844, 878 (8th Cir. 2013).

70 See also United States v. Mead Corp., 533 U.S. 218 (2001) (defining a two-part test for when agency
guidance documents have the force and effect of law).
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Action: Delete the requirement to utilize the USEPA’s TST approach from the MRP and allow
toxicity testing be conducted utilizing current methods.

Section IL.F.1, 2, 4, and 5 requires the Permittees to perform WET testing. WET testing
measures the observable toxic response of effluent to specific, chosen organisms, which
intends to approximate the effluent’s potential to affect organisms in receiving water. WET
testing was developed to test effluent from publicly owned treatment works (POTWs) and
effluent from other facilities regulated by waste discharge requirements (WDRs). As such,
utilizing WET testing directly on receiving waters is not necessarily applicable. In addition,
utilizing WET testing would differ from the current toxicity testing program implemented
by the Permittees.

Action: Delete the Whole Effluent Toxicity (WET) testing requirements from Section 11.F.1, 2, 4, and
5 and to be consistent with the modifications provided in Attachment B and replace it with the term
toxicity matching the existing monitoring program.

Section ILF.2 requires toxicity testing to be performed twice per season on wet-weather
samples, but it does not specify whether the samples should be collected from outfall
locations or receiving water locations. Section ILF.1 requires wet-weather toxicity testing
from outfall locations, so it is likely that Section IL.F.2 relates to receiving water monitoring.

Action: Add language to Section I1.F.2 to be consistent with the modifications provided in
Attachment B indicating toxicity testing is to be performed on samples collected from receiving water
locations.

Section ILF.2 and 5 require toxicity testing of sea urchin fertilization, sea urchin embryo
development, and mysid survival and growth. However, historic toxicity testing data show
that sea urchin fertilization toxicity testing is more sensitive to samples collected in Orange
County than the sea urchin embryo development test. Due to this, it is not believed the sea
urchin embryo test is necessary or beneficial and the County has discontinued its use in the
current toxicity monitoring program.

Action: Delete the sea urchin embryo development toxicity testing requirement from Section I1.F.2
and 5 to be consistent with the modifications provided in Attachment B.

Section IL.F.7 requires toxicity testing to be performed on sediment samples collected
pursuant to Section IL.E.2 using 10-day amphipod survival test in solid-phase sediment and
a 48-hour bivalve embryo development test at the sediment-water interface. Section IL.E.2
requires quarterly dry weather sediment sampling at certain even and odd year sampling
locations. Quarterly sampling is four times more frequent that what is currently conducted
by and will require significant more monitoring effort than what is currently required.
These tests should be conducted annually for certain even and odd year sampling locations
for the Receiving Waters Monitoring Program.

Action: Delete the language referencing Section I1.E.2 from Section I1.F.7 and add language
requiring sediment toxicity testing once annually at applicable even and odd year Receiving Water
Monitoring Program sites.

Section II.F.1, 2, 4, 5, and 8 present toxicity monitoring frequencies for dry and wet aquatic
and sediment testing. These frequencies should be related to the frequencies for outfall
monitoring and receiving water monitoring as per Section II.D and Section ILE, respectively.
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Action: Include language in Section IL.F.1, 2, 4, 5, and 8 to be consistent with the modifications
provided in Attachment B indicating monitoring is to occur at the frequencies specified only during
the applicable even or odd monitoring year to be consistent with Section 11.D and Section IL.E.

BENTHIC INVERTEBRATE TAXONOMY REQUIRES CLARIFICATION.

Section II.G of the MRP requires the Permittees to identify the taxonomy of the benthic
invertebrate communities on an annual basis from monitoring locations that are sampled
that year. The permit language needs to be clarified that this is a monitoring program for
the harbors and estuaries sites and should be sampled on an annual basis concurrent with
the monitoring sites selected each even or odd year under the Receiving Waters Monitoring
Program.

Action: Clarify the location of these samples and that the sites will be monitoring annually at even
and odd year sample locations consistent with the Receiving Waters Monitoring Program provisions
in Attachment B.

THE ILLICIT DISCHARGES AND ILLICIT CONNECTIONS PROVISIONS, INCLUDING THE
MONITORING REQUIREMENTS, MONITORING SCHEDULE, AND MONITORING
LOCATIONS, REQUIRE REVISIONS.

Section II.H of the MRP provides general requirements for monitoring illicit discharges and
illicit connections. However, the Draft Order, in Section VII.D.5-9, prescribes more detailed
monitoring requirements. The monitoring requirements in Section II.H of the MRP should
incorporate the information from Section VIL.D.5-9 (with a corresponding reference).

Action: Modify Section VII.D.5-9 and MRP Section II.H to be consistent with the modifications
provided in Attachment B by removing the monitoring language from Section VII.D.6-9 and
incorporating it into MRP Section II.H. In addition, Section VII.D.5 should include a reference to
MRP Section II.H

Section II.LH.1 requires monitoring to occur during the dry season. However, the dry season
is not clearly defined. Language should be included in Section I1.H.1 to define the dry
season.

Action: Include the definition of the dry season in Section II.H.1 (May 1 through September 30),
consistent with the modifications provided in Attachment B.

Section II.LH.2 requires illicit discharge and illicit connection monitoring to occur at locations
and frequencies specified in the Water Quality Monitoring Plan. However, illicit discharge
and illicit connection monitoring sites are selected each spring for sampling to be conducted
the following year. As such, language should be included in the Draft Order to allow for
changes to illicit discharge and illicit connection monitoring.

Action: Include language in Section I1.H.2 consistent with the modifications provided in Attachment
B stating that any changes to monitoring locations and frequencies shall be provided annually in the
revised Water Quality Monitoring Plan due August 1 (pursuant to Part 11.B.6).
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THE BIOASSESSMENT MONITORING NEEDS TO SUPPORT THE STORMWATER
MONITORING COALITION (SMC) REGIONAL MONITORING PROGRAM AND NOT
PREMATURELY REQUIRE CAUSAL ASSESSMENTS.

Although Section IL] requires the Permittees to conduct bioassessment monitoring in
support of the SMC monitoring plan, the Draft Order does not allow the Permittees the
flexibility to revise their approach if the SMC monitoring plan is modified.

Action: Modify the Draft Order so that flexibility is provided to the Permittees so that they can be
consistent with the SMC monitoring plan.

In addition, Section IL.] requires the Permittees to conduct a minimum of one Causal
Assessment (CA) per year to identify the likely causes of the biological condition at the
monitoring locations. This requirement is premature for several reasons:

e The State Water Resources Control Board is in the process of developing a Biological
Integrity Policy that will be incorporated into the Inland Surface Waters Plan.
Although CAs are a part of the overall Policy, the specific process for conducting
and interpreting the CA is still be evaluated.

e This Policy will include guidance to the Regional Boards on a number of issues
including when a CA should be conducted, how a CA should be conducted, how to
interpret the results, and what the follow up actions should be. Until these decisions
have been made, it would be difficult to implement this on a consistent basis.

o There is still significant debate about if and how the Policy should apply to
“modified” channels. In addition, if the Policy does apply to “modified” channels,
there may be a CA “lite” that is conducted to determine if a significant driver for the
biological integrity of a site is habitat modification. If this is the case, then a full CA
may not be necessary. Given that much of north Orange County is fully developed
and the waterways significantly modified, the outcome of these discussions will be
critically important.

Action: Delete Section 11.].3 and 4 to be consistent with the modifications provided in Attachment B.

MODIFICATIONS TO THE SPECIAL STUDIES SHOULD BE CONVEYED AS A PART OF THE
REVISED WATER QUALITY MONITORING PLANS THAT ARE SUBMITTED ON AUGUST 1
EACH YEAR.

Section II.L.2 of the MRP requires the Permittees to provide a written work plan each year in
the Annual Progress Report to describe the progress of ongoing special studies and special
studies proposed to be initiated during the next reporting period. The work plan must
include a schedule of proposed milestones, a description of work products, and the
achievement of milestones. However, this requirement seems to be redundant with the
August 1 submittal of the revised Water Quality Monitoring Plan that is required in Section
II.B.6. As such, the work plan requirement should be replaced with a requirement to
provide any updates to the special studies as a part of the revised Water Quality Monitoring
Plan.

Action: Modify Section 1I.L.2 to be consistent with the modifications provided in Attachment B to
require the Permittees to provide special study updates as a part of the revised Water Quality
Monitoring Plan that is submitted on August 1 (pursuant to Section 11.B.6).
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STATE OF CALIFORNIA
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD SANTA ANA REGION

3737 Main Street, Suite 500, Riverside, CA 92501-3348

(951) 782-4130 ® Fax (951) 781-6288
http://Iwww.waterboards.ca.gov/santaana

ORDER NO. R8-2014-0002
NPDES PERMIT NO. CAS 618030

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM (“NPDES”) PERMIT
AND WASTE DISCHARGE REQUIREMENTS

Orange County Flood Control District, the County of Orange
And
The Incorporated Cities therein within the Santa Ana Region
Area-wide Urban Runoff, Santa Ana Region

The following Co-permittees, listed in Table 1, are subject to waste discharge
requirements as set forth in this Order (or Permit):

Table 1: List of Entities Subject to the Requirements of this Order

County of Orange City of La Habra
Orange County Flood Control District City of La Palma
City of Anaheim City of Lake Forest
City of Brea City of Los Alamitos
City of Buena Park City of Newport Beach
City of Costa Mesa City of Orange

City of Cypress City of Placentia
City of Fountain Valley City of Santa Ana
City of Fullerton City of Seal Beach
City of Garden Grove City of Stanton

City of Huntington Beach City of Tustin

City of Irvine City of Villa Park
City of Laguna Hills City of Westminster
City of Laguna Woods City of Yorba Linda
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ADMINISTRATIVE INFORMATION

This Order was adopted by the Santa Ana Regional

Water Quality Control Board (“Regional Board”) on: Month day, 2014
This Order shall become effective on: Month day, 2014
This Order shall expire on: Month day, 2019

The U.S. Environmental Protection Agency (“USEPA”).and the Regional Board have
classified the is-discharges from the Co-Permittees’ municipal separate storm sewer
systems (MS4s) as a “large municipal separate storm sewer system” (“MS4”)
pursuant to 40 CFR 122.26(b)(4).

IT IS HEREBY ORDERED that the Co-permittees’ subject to this Permit, in order to
meet the provisions contained in division 7 of the California W ater Code (commencing
with section 13000) and the provisions of the federal Clean W ater Act (“CWA”) and
regulations and guidelines adopted. thereunder, shall. comply with the requirements of
this Permit.

I, Kurt V. Berchtold, Executive Officer, do hereby certify that this Order with all
attachments is a full, true, and correct copy of an Order adopted by the California
|  Regional Water Quality Control Board, Santa Ana Region, on MONTH DAY, 2014.

Kurt V. Berchtold
Executive Officer

(This space intentionally left blank)

! This Order refers to all of the Co-permittees collectively as “Co-Permittees”, including the Principal Permittee.
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FINDINGS

The California Regional W ater Quality Control Board, Santa Ana Region (hereinafter
Regional Board) finds that:

A JURISDICTION

1. MS4 Ownership or Operation. Each of the Co-permittees owns or operates a
municipal separate storm sewer system (“MS4), through which it discharges
storm water and non-storm water (collectively “urban runoff”) into waters of the
U.S. within the Santa Ana Region. These MS4s fall into one or more of the
following categories: (1) a medium or large MS4 that services a population of
greater than 100,000 or 250,000 respectively; or (2) a small MS4 that is
"interrelated" to a medium or large MS4; or (3) an MS4 which contributes to a
violation of a water quality standard; or (4) an MS4 which is a significant
contributor of pollutants to waters of the U.S.

2. Regulated Sources and Activities. This Order regulates the discharge of

pollutants from-anthropegenie-seurces-in urban runoff from anthropogenic
sources and/MS4s-or activities within the jurisdiction and control of the Co-

permittees. Exceptas-noted-inFinding-8-below;-thistThis Order authorizes
discharges of urban runoff from MS4s subject to the conditions and
provisions herein. This Order is not.intended to obligate the Co-permittees to
address background or naturally-occurring pollutants or flows-in-receiving-
waters.

3. Legal and Regulatory Authority. This Order is issued pursuant to section 402
of the federal Clean Water Act (“CWA”) and implementing regulations (Code of
Federal Regulations [CFR] Title 40, Part 122 [40 CFR 122]) adopted by the
United States Environmental Protection Agency (‘USEPA”), and chapter 5.5,
division 7 of the California Water Code (“CWC”) (commencing with
section13370). This Order serves as a National Pollutant Discharge Elimination
System (“NPDES”) permit for discharges of urban runoff from MS4s to waters
of the U.S. This Order/also serves as waste discharge requirements (WDRs)
pursuant to article 4, chapter 4, division 7 of the CW C (commencing with
section 13260).

The Regional Board has the legal authority to issue a system- wide MS4

permit pursuant to its authority under CW A section 402(p)(3)(B) and

40 CFR122.26(a)(1)(v). The USEPA has established that the permitting

authority, in this case the Regional Board, has the flexibility to establish system-

or region-wide permits affecting multiple Co-permittees (40

CFR122.26(a)(3)(ii)). The system-wide nature of this Order will ensure

consistency of regulation within watersheds and is expected to result in overall

cost savings for the Co-permittees and Regional Board. The federal regulations

make it clear that the Co-permittees need only comply with permit conditions
Msa perfEialNG tp discharges from the MS4s for which they are operators (40 CFR



Orange County MS4 Permit Page 6 of 86 R8-2014-0002
NPDES Permit No. CAS 618030

122.26(a)(3)(vi)). This Order does not require the Co-permittees to manage storm
water outside of their jurisdictional boundaries, but rather to work collectively to
improve storm water management within-watersheds-originated from its jurisdiction.

CWA NPDES Permit Conditions. Pursuant to CW A section 402(p)(3)(B),
NPDES permits for sterm-water-discharges from MS4s must include requirements
to effectively prohibit non-storm water discharges into MS4s; -and require controls
to reduce the discharge of pollutants to the maximum extent practicable (“MEP”)_
including management practices, control techniques and system, design and
engineering methods, and other such :

and-torequire-other-provisions as the Regional Board determines are-appropriate
for the te-control of such pollutants. This Order prescribes conditions to comply
with the_CW.A requirements for owners and operators of MS4s-to-effectively-

CWA and CWC Monitoring Requirements. CVWWA section 308(a) and 40
CFR122.41(h),(j)-(I) and 122.48 require that NPDES permits specify monitoring and
reporting requirements. Federal regulations applicable to large and medium MS4s
also specify additional monitoring and reporting requirements in 40
CFR122.26(d)(1)(iv)(D), 122.26(d)(1)(v)(B),.122.26(d)(2)(i)(F),
122.26(d)(2)(iii)(D);122.26(d)(2)(iv)(B)(2) and 122.42(c). CW C section 13383
authorizes the Regional Board to establish monitoring, inspection, data entry,
reporting and recordkeeping requirements. This Order establishes monitoring and
reporting requirements to implement federal and State requirements.

Total Maximum Daily Loads. CW A section 303(d)(1)(A) requires that each state
“shall identify those waters within its boundaries for which the effluent
limitations...are not stringent enough to implement any water quality standard
applicable to such waters.” The CW A also requires states to establish a priority
ranking of impaired water bodies known as Water Quality Limited Segments and
to establish Total Maximum Daily Loads (“TMDLs”) for such waters. This priority
list of impaired water bodies is called the Clean Water Act Section 303(d) List of
Water Quality Limited Segments, commonly referred to as the “303(d) List”. The
CWA requires the 303(d) List to be updated every two years.

TMDLs are numerical calculations of the maximum amount of a pollutant that a
water body can assimilate and still meet water quality standards. A TMDL is the
sum of the allowable loads of a single pollutant from all contributing point sources
(waste load allocations or “WLAs”) and non-point sources (load allocations or
“LAs”), background contribution, plus a margin of safety. Discharges from MS4s
are point source discharges.

The federal regulations (40 CFR 22.44(d)(1)(vii)(B)) require that NPDES permits
incorporate water quality based effluent limitations ("W QBELs”) developed to
protect a narrative water quality criterion, a numeric water quality criterion, or

Ms4 perrfiiPlln g@nsistent with the assumptions and requirements of any available WLA for_

[ Formatted: Right: 0.16"
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| the discharge. This Order implements FMBLs-WLAs that have been adopted by
the Regional Board and approved by USEPA as of the time this Order is issued.

o
NS
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Order also implements TMDLs that have been promulgated by the USEPA. This
Order establishes WQBELs consistent with the assumptions and requirements of
TMDL implementation requirements and WLAs assigned to discharges from the
Permittees’ MS4s.

7. Permit Modification. In accordance with 40 CFR122.41(f), this Order may be
modified, revoked or reissued prior to its expiration date for cause. This
| includes fer-the following reasons:

a. To address significant changes in conditions identified in the technical
reports required by the Regional Board which were unknown at the time
of the issuance of this Order;

b. To incorporate applicable requirements of state-wide water quality
control plans adopted by the State Water Resources Control Board or
any amendments to the Basin Plan approved by the Regional Board,
the State Board, and, if necessary, by the Office of Administrative Law;

c. To comply with any applicable requirements, guidelines, or
regulations issued or approved under the Clean W ater Act, if the
requirements, guidelines, or regulations contain different conditions
or additional requirements than those included in this Order;

d. Or to incorporate any requirements imposed upon the Co-
permittees through the TMDL process.

8. Non-Storm Water.and Storm Water Discharges. The discharge of pollutants
from the MS4is subject to the MEP standard and other provisions necessary to
reduce pollutants whether the pollutants are transported by storm water or non-
storm water.

This-Order requires each Co--Ppermittee to effectively prohibit discharges of non-
storm water into its MS4-unless-such-discharges-are-authorized-by-an-NPDES-
permit—. The MS4s generally contain non-storm water flows such as irrigation
runoff, runoff from non-commercial car washes, runoff from miscellaneous
washing and cleaning operations, and other nuisance flows generally referred to
as de-minimus discharges. Federal regulations, 40 CFR Part 122.26(d)(2)(i)(B),
prohibit the discharge of non-storm water containing pollutants into the MS4s and
to waters of the U.S. unless they are regulated under a separate NPDES permit,
or are exempt, as indicated in Discharge Prohibitions, Section Il of this Order.

Certain non-storm water discharges may be permitted_under various NPDES
permits adopted by the Regional Board and the State W ater Resources Control

| Board._These permits include NPDES Permit No. CAG998001 (commonly known
as the “De Minimus” Permit); NPDES Permit No. CAG990002, Discharges from
Utility Vaults and Underground Structures to Surface Waters; and NPDES Permit
No. CAG918002, for

discharges to surface waters of certain groundwater at sites within the San Diego
Creek/Newport Bay watersheds. Non- storm water discharges permitted under
these and other NPDES permits do not need to be prohibited by the Co--
Ppermittees.

MS4 Permit.vsn 4.0
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10.

This Order authorizes the discharge of urban runoff from the Co-permittees’ MS4s.
This autherizatien-includes authorization for certain non-storm water discharges.
The Regional Board adopted a number of NPDES permits to address de-minimus
type of pollutant discharges. However, the permittees need not get coverage
under the de-minimus permits for the types of discharges listed under Section Il
(Table 2), except for discharges to the Newport Bay watershed (where coveraqe
under the Newport Bay watershed-specific de-minimus permit is required), a

long as they are in compliance with the conditions specified under Section Il of

thls order Authenzed—nen—sterm—watepdﬁeharges—are—subjeepte—bet#the

does not authorize the Co perm|ttees non- storm water dlscharges that are subject
to NPDES Permit No. CAG918002. Authorizationfor such discharges must be
obtained through the process described in NPDES Permit No. CAG918002._

Monitoring conducted by the Permittees, as well as the 303(d) List, have
identified dry weather, non-storm water discharges from the MS4s as a source of
pollutants causing or contributing to.receiving water quality impairments in the
Santa Ana Region. The federal regulations (40 CFR 122.26(d)(2)(iv)(B)(1))
require Co- permittees to have a program to prevent.illicit discharges to the MS4.
The federal regulations, however, allow specific.categories of unpermitted non-
storm water discharges orflows to be regarded as illicit discharges only where
such discharges are identified as sources of pollutants to waters of the U.S.
Such un- permitted non-storm water discharges are listed in this Order in Section
Ill. However, this list of discharges is subject to modification during the term of
this Order.

Limits of Co-permittees’ Jurisdiction over Urban Runoff. The Co-permittees
may lack_or have limited legal jurisdiction—erthat-jurisdiction-may-belimited;
over urban runoff into their MS4s from some state and federal facilities, Native
American tribal lands, utilities, special districts, and other entities. The Regional
Board recognizes that the Co-permittees can only be held responsible for
discharges of pollutants from such entities to the extent that the Co-permittees
have the authority to eliminate or control the pollutants. Recognizing these
limitations, the Co-permittees are expected to control pollutants in discharges
into their MS4s from such entities to the MEP._Similarly, certain activities that
generate pollutants present in urban runoff may be beyond the ability of the Co-
permittees to eliminate. Examples of these include operation of internal
combustion engines,; atmospheric deposition, brake pad wear, tire wear, and
leaching of naturally occurring minerals from local geography.

In-Stream Treatment Control Systems. Pursuant to federal regulations
(40CFR 131.10(a)), in no case shall a state adopt waste transport or waste
assimilation as a designated use for any waters of the U.S. Authorizing the
construction of a structural treatment control BMP within a water of the U.S., or
using the water body itself as a structural treatment control BMP or for
conveyance to such a facility, would be tantamount to accepting waste
assimilation as an appropriate use for that water body. Waters of the U.S. must
not be converted into structural treatment control best management practices
(“BMPs”, a.k.a. storm water control measures or “SMCs”), however this

MS4 Permit.vsn 4.0
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B.

11.

exclusion does not prevent the implementation of stream restoration or stream
rehabilitation projects and constructed wetlands, or maintenance of
reconstruction of existing stream restoration or rehabilitation projects,
constructed wetlands, and regional BMPs. Construction, operation, and
maintenance of a structural treatment control facility in a water body can
negatively impact the physical, chemical, and biological integrity, as well as the
beneficial uses, of the water body._

DISCHARGE CHARACTERISTICS AND RUNOFF MANAGEMENT

Potential Beneficial Use Impairment. The discharge of pollutants from MS4s
may cause or threaten to cause the concentration of pollutants in receiving waters
to exceed applicable water quality ebjectivesstandards. Discharges from MS4s
may result in alterations to the hydrology of receiving waters that negatively
impact their physical integrity. These conditions may impair or threaten to impair
designated beneficial uses resulting.in a condition of pollution, contamination, or
nuisance.

12. Pollutants Generated by Land Development. Land development has
created, and eentinues-threatens to create, new sources of non-storm water
discharges and pollutants in storm water discharges as human population
density increases. This brings higher levels of car emissions, car maintenance
wastes, municipal sewage, pesticides, household hazardous wastes, pet
wastes, and trash:Development typically converts natural ground cover to
impervious surfaces such as paved highways, streets, rooftops, and parking
lots. Pollutants deposited on these surfaces are dumped or washed off the by
non-storm water or storm water flows into and from the MS4s. As a result of the
increased imperviousness in.urban areas, less rain water can infiltrate through
and flow over vegetated soil where physical, chemical, and biological processes
can remove pollutants. Therefore, runoff leaving a developed area can contain
greater pollutant loads and have significantly greater runoff volume, velocity,
and peak flow rate than pre- development runoff conditions from the same area.
Certain best management practices can minimize these impacts to water quality.

14. Pollutants in Urban Runoff. The most common pollutants in urban runoff include

total suspended solids, sediment, pathogens (e.g., bacteria, viruses, protozoa),
heavy metals (e.g., cadmium, copper, lead, and zinc), petroleum products and
polynuclear aromatic hydrocarbons, synthetic organics (e.g., pesticides,

MS4 Permit.vsn 4.0
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15.

16.

17.

herbicides, and PCBs), nutrients (e.g., nitrogen and phosphorus), oxygen-
demanding substances (e.g., decaying vegetation, animal waste), detergents, and
trash. Pollutants in urban runoff are typically generated by persons or activities
over which the Co-permittees have the authority to enact measures to control
those pollutants. The Regional Board recognizes that the Co-permittees’ authority
is not equal for all persons or activities in their jurisdictions. The limits of the Co-
permittees’ authority over some persons, such as school districts, are not clear.
Nonetheless, the Co-permittees are required to exercise their authority consistent
with the requirements of the Clean W ater Act and this Order.

Human Health and Aquatic Life Impairment. Pollutants in runoff discharged from
the MS4s risk adversely affecting human health and aquatic organisms. Adverse
human health effects include gastrointestinal diseases and infections. Adverse
physiological responses to pollutants in runoff include impaired reproduction,
growth anomalies and mortality in aquatic.organisms. These responses may be the
result of different mechanisms, including bioaccumulation of toxicants. During
bioaccumulation, toxicants carry up the food chain and may affect both aquatic and
non-aquatic organisms, including human health. Increased volume, velocity, rate,
and duration of storm water runoff greatly accelerate the erosion of downstream
natural channels. This alters stream channels and habitats and can adversely affect
aquatic and terrestrial organisms.

Best Management Practices. \Vastes which are deposited and accumulate in
MS4 drainage structures will be discharged from these structures to waters of the
U.S. unless they are removed. These discharges may cause or contribute to, or
threaten to cause or contribute to, a condition of pollution in receiving waters. For
this reason;, pollutants in storm water discharges from the MS4s can be and must
be effectively reduced in runoff by the application of a combination of pollution
prevention, source control, and treatment control BMPs. Pollution prevention
BMPs are practices that prevent or.reduce the generation of potential pollutants,
typically at their.source. Pollution prevention is the “first line of defense”. Source
control BMPs (both structural and non-structural) eliminate or minimize the
contact between potential pollutants and urban runoff, therefore preventing the
transport of pollutants to receiving waters. Treatment control BMPs remove
pollutants that have entered into urban runoff.

Certain structural treatment control BMPs, such as constructed wetlands, are or
will be waters of the state, and may support beneficial uses. The operation and
maintenance of these BMPs may impact the beneficial uses of those waters.
Section Il of this Order contains Previsiens-provisions to minimize impacts to
those beneficial uses as the result of operating and maintaining structural
treatment control BMPs. However, it is not the intent of the Regional Board to
regulate discharges within structural treatment control BMPs in a way that is
counterproductive to their purpose of satisfying the MEP standard or to interfere
with efforts to comply with the requirements of this Order.

BMP Implementation. To reduce the discharge of storm water pollutants, to
effectively prohibit non-storm water discharges, and to protect receiving waters,
the water quality impacts of development need to be addressed during the three

MS4 Permit.vsn 4.0
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major phases of planning, construction, and use. Development which is not
guided by water quality planning policies and principles can result in increased
pollutant load discharges, flow rates, and flow durations which can negatively
affect receiving water beneficial uses. The County of Orange, Construction sites
without adequate BMP implementation may result in sediment or runoff rates
which greatly exceed natural erosion rates of undisturbed lands, causing siltation
and potentially impairing the beneficial uses of receiving waters. In addition,
existing development can generate substantial pollutant loads which are
discharged in runoff to receiving waters. Retrofitting areas of existing
development with storm water pollutant control and hydro-modification
management BMPs is necessary to address discharges of urban runoff that may
cause or contribute to a condition of pollution or a«violation of water quality
standards.

18. Orange County Model WQMP and Technical Guidance Document (TGD).
The Orange County Model WQMP (Model WQMP) and TGD were developed
during the last permit term through a<collaborative process inclusive of Regional
Board staff, Copermittees, environmental nongovernmental organizations
(NGOs), the land development community, technical consultants, and other
interested people. The result of this process.is the Model WQMP and. TGD that is
a comprehensive an innovative stormwater quality approach to new and
redevelopment that integrates the principles of Low Impact Development (LID).
Through the development and implementation of the Model WQMP and TGD
with comprehensive technical guidance, arobust training program, and
development plan'check procedures, the land development program in Orange
County has made significant progress toward improving the quality of runoff from
new and redevelopment projects and is recognized as one of the most robust
and successful programs in the State of California. The intent of the new
development and significant.redevelopment provisions in Section XIl is to build
off of Model WQMP and TGD.

19.. OC Model WQMP.and TGD Technical Feasibility Criteria. The Model WQMP
and TGD has developed critical technical feasibility criteria developed through
comprehensive analysis, extensive BMP and LID implementation experience,
and review and comment by the Model WQMP and TGD Technical Advisory
Group. ltis critically important to maintain the technical feasibility criteria
identified in the Model WQMP and TGD as having technical feasibility
alternatives will ensure that long-term effective BMPs can be maintained and do
not contribute to risks to people, property, or the environment. The intent of
provisions in Section Xll is to build off of the established technical feasibility
criteria with in the Model WQMP and TGD.

20. Redevelopment Projects. Redevelopment projects in North Orange County have
significant challenges to meeting the requirements in Section Xll. North Orange
County is predominantly built out and with this there are challenges for
redevelopment projects for implementing LID and retention based compliance for
redevelopment. The primary challenge is infiltration capacity in North Orange
County as there are limited opportunities for infiltration. This is due primarily to
the natural geology with soil types that are not conducive to infiltration. This is

Msa perdlBQ.Quegto the soil compaction that has occurred with previous development
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where many areas are compacted to 90%. An additional constraint is the known
presence of groundwater quality issues in large portions of North Orange County.
In the Newport Bay Watershed there is shallow groundwater that has elevated
levels of Selenium due to the natural geology of the Monterrey formation.
Additionally there are also known brownfield sites that have contaminated
groundwater and soils such as the old El Toro USMC Base. With infiltration not
feasible in many parts of the County, other methods of retention need to be
evaluated such as stormwater harvest and use. This presents other challenges
including the availability of recycled water in a good portion of North Orange
County which reduces or eliminates the demand for harvested stormwater.
These challenges for redevelopment projects in North-Orange County are
reflected in the provision of Section XII.

21. Regional BMPs. Regional BMPs consist of a-critical tool to help achieve
improvement in stormwater quality and ultimately receiving waters. Regional
BMPs can provide similar retention and treatment to onsite. BMPs for
development. One of the benefits of regional BMPs is that maintenance can be
better monitored and most regional BMPs are maintained by a Copermitee or an
HOA ensuring that maintenance is actually performed. Regional BMPs also
provide a better opportunity for implementation of harvest and use of stormwater
as more water demands and storage is available usually than onsite harvest and
use systems. Additionally regional BMPs can be placed in areas where
groundwater recharge is desired, where this resource can be used as a future
water supply, as opposed to distributed infiltration, where this may not be able to
be realized. Regional BMPs can also be increased in size to meet the
redevelopment criteria to improve water guality from existing developed areas by
treatment or retention. An example of this is the San Diego Creek Natural
Treatment System Master Plan that has integrated these principles and serve as
a complex system of constructed wetlands that provide invaluable treatment
implemented to provide treatment for new development and redevelopment.
Regional BMPs have been included in.Section Xl as a method to achieve
compliance with the new and redevelopment provisions based in this

understanding.

2218. Water Quality Improvements. Since 1990, the Permittees have been
developing and implementing programs and BMPs intended to effectively prohibit
non-storm water discharges to the MS4s and control pollutants in storm water
discharges
from the MS4s. As a result, beach closures have been significantly reduced, public
awareness of water quality issues has increased, and several water body /
pollutant combinations are being considered for removal from the CW A Section

MS4 Permit.vsn 4.0
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303(d) List. The Permittees have been able to achieve improvements in water
quality in some respects, but significant improvements to the quality of receiving
waters and discharges from the MS4s are still necessary to meet the requirements
and objectives of the CWA.

Long Term Planning and Implementation. Federal regulations require
municipal storm water permits to expire 5 years from adoption, after which the
permit must

be renewed and reissued. The Regional Board recognizes that water quality
degradation and impacts to beneficial uses in the Santa Ana Region occurred over
several decades and will not be undone easily.. The Regional Board subsequently
recognizes that a decade or more may pass before water quality objectives are
consistently achieved in the Santa Ana Region.

240. “Iterative Process”. This Order is based on an iterative approach that, in

summary, is comprised of planning, implementing, evaluating, and improving
BMPs carried out as part of the Co--Ppermittees’ storm water programs. Multiple
iterations will occur during this permit term, and are likely to occur over multiple
permit terms, to achieve water quality objectives. To fully affect-effect the
“iterative process”, this Order includes preseriptive-requirements for conducting
program effectiveness assessments (‘PEAs”). PEAs are a necessary component
of the “iterative process”. As part of the perfermance ef PEAs, Co-permittees
must compare the outcomes of program activities to the ebjective-requirements of
this Order and te-ebjective-performance standards developed by the Permittees.
The purposes of conducting PEAs include:

a. assessing compliance with the requirements of this Order;

b. tracking progress towards meeting performance standards and/or water

quality objectives;

c. justifying the Permittees’ commitment of resources, including the
cessation of ineffective management practices;

d. providing feedback to Permittees’ program managers, in part, to identify
the “best” or most effective management practices undertaken; and

e. assessing reductions in pollutant loads to receiving waters and any
relationship to management practices.

It is not the intent of the Regional Board that ebjective-performance standards that-
are developed exclusively by the Permittees as part of PEAs, or be used as the
basis for enforcement action against any of the Permittees for failure to satisfy
those standards. The intent of the Regional Board is that the Permittees
constructively use those performanceese standards, and the related monitoring, to
iteratively improve the performance of their storm water programs in a timely way
to remove pollutants in urban runoff to the maximum extent practicable.

Permittees are also required to periodically evaluate the validity of their
performance standards and methods of measurement and make modifications
accordingly.

MS4 Permit.vsn 4.0
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WATER QUALITY STANDARDS

254. Basin Plan. The Regional Board adopted the W ater Quality Control Plan for the

Santa Ana River Basin (Basin Plan) on January 24, 1995 that designates
beneficial uses, establishes water quality objectives, and contains implementation
programs and policies to achieve those objectives for receiving waters addressed
through the plan. Subsequent revisions to the Basin Plan have also been adopted
by the Regional Board and approved by the State Water Board, the Office of
Administrative Law, and where appropriate, the USEPA. The requirements of this
Order implement the Basin Plan.

The Basin Plan identifies the following existing and potential beneficial uses for
surface waters in the Santa Ana Region: Municipal and Domestic Supply (MUN);
Agricultural Supply (AGR); Industrial Process Supply (PROC); Industrial Service
Supply (IND); Ground Water Recharge (GWR); Navigation (NAV); Hydropower
Generation (POW); Water Contact Recreation (REC1); Non-contact Recreation
(REC2); Commercial and Sport Fishing (COMM); W-arm Freshwater Habitat
(WARM); Limited Warm Freshwater Habitats (LW RM); Cold Freshwater Habitat
(COLD); Preservation of Biological Habitats of Special Significance (BIOL);
Wildlife Habitat (WILD); Rare, Threatened, or Endangered Species (RARE);
Spawning, Reproduction, and Development (SPWN); Marine Habitat (MAR);
Shellfish Harvesting (SHELL); and Estuarine Habitat (EST).

262. Ocean Plan: The State \Water Board adopted the W ater Quality Control Plan for

Ocean W aters of California, California Ocean Plan (Ocean Plan) in 1972 and
amended it in 1978, 1983, 1988, 1990, 1997, 2000, 2005, and 2009. The State
Water Board adopted the latest amendment on October 16, 2012 and it became
effective on. August 19,,2013. The Ocean Plan is applicable, in its entirety, to point
source discharges to the ocean. The requirements of this Order implement the
Ocean Plan. The Ocean Plan identifies the following beneficial uses of ocean
waters of the state to be protected: Industrial water supply; water contact and non-
contact recreation, including aesthetic enjoyment; navigation; commercial and
sport fishing; mariculture; preservation and enhancement of designated Areas of
Special Biological Significance; rare and endangered species; marine habitat; fish
spawning and shellfish harvesting.

273. Sediment Quality Control Plan. On September 16, 2008, the State Water

Board adopted the Water Quality Control Plan for Enclosed Bays and Estuaries —
Part 1

Sediment Quality (Sediment Quality Control Plan). The Sediment Quality Control
Plan became effective on August 25, 2009. The Sediment Quality Control Plan
establishes: 1) narrative sediment quality objectives for benthic community
protection from exposure to contaminants in sediment and to protect human health,
and 2) a program of implementation using a multiple lines of evidence approach to
interpret the narrative sediment quality objectives. Requirements of this Order
implement the Sediment Quality Control Plan.

vsadst Natianal Toxics Rule and California Toxics Rule. USEPA adopted the National
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Toxics Rule (NTR) on December 22, 1992, and later amended it on May 4, 1995
and November 9, 1999. About forty criteria in the NTR applied in California. On May
18, 2000, USEPA adopted the California Toxics Rule (CTR). The CTR promulgated
new toxics criteria for California and, in addition, incorporated the previously
adopted NTR criteria that were applicable in the state. The CTR was amended on
February 13, 2001. The CTR and NTR contain water quality criteria for priority
pollutants in discharges to surface water. However, the Policy for Implementation of
Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of
California states that the Policy does not apply to regulation of storm water
discharges. The Regional Board believes that compliance with W ater Quality
Standards through implementation of BMPs is appropriate for regulating urban
runoff. The USEPA articulated this position on the use of BMPs in storm water
permits in the policy memorandum entitled, “Interim Permitting Approach for W ater
Quality-Based Effluent Limitations in Storm Water Permits” (61 FR 43761, August
9, 1996). The USEPA also has articulated this position with respect to
implementing TMDLs in their policy memorandum entitled “Establishing Total
Maximum Daily Load (TMDL) Wasteload Allocations (WLAs) for Storm Water
Sources and NPDES Permit Requirements Based on those WLAs”, November 22,
2002.

| 295. Anti-degradation Policy. Federal anti-degradation policy is applicable to all
NPDES permits. 40 CFR 131.12 requires that State water quality standards
include an anti-degradation policy consistent with the federal policy. The State
Water Resources Control Board established California's anti-degradation policy
in State Board Resolution No. 68-16. Resolution No. 68-16 incorporates the
federal anti-degradation policy where the federal policy applies under federal law.
Resolution No. 68-16 requires that existing quality of waters be maintained
unless degradation is justified based on specific findings. The Santa Ana W ater
Board's Basin Plan implements, and incorporates by reference, both the State
and federal anti-degradation policies. This Order requires the Co-permittees to
implement programs.and policies necessary to improve water quality; the Order
does not allow any degradation of water quality. Therefore, this Order is
consistent with the anti-degradation provisions of 40 CFR 131.12 and State
Board Resolution No. 68-16.

| 3026. Anti-Backsliding Requirements. Section 402(0)(2) of the CW A and federal
regulations at 40 CFR 122.44(l) prohibit backsliding in NPDES permits. These
anti-backsliding provisions require effluent limitations in a reissued permit to be
as stringent as those in the previous permit, with some exceptions where
limitations may be relaxed. All effluent limitations in this Order are at least as
stringent as effluent limitations in the previous permits.

D. CONSIDERATIONS UNDER FEDERAL AND STATE LAW

| 3127. Coastal Zone Act Reauthorization Amendments. Section 6217(g) of the
Coastal Zone Act Reauthorization Amendments of 1990 (CZARA) requires
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coastal states with approved coastal zone management programs to address
non-point source pollution impacting or threatening coastal water quality.
CZARA addresses five sources of non-point source pollution: agriculture,
silviculture, urban, marinas, and hydro-modification. This Order addresses the
management measures required by CZARA for the urban category, with the
exception of septic systems. The programs developed pursuant to this Order
fulfill the need for coastal cities to develop a runoff non-point source plan
identified in the Non-Point Source Program Strategy and Implementation Plan.
The Regional Board addresses septic systems through the administration of
other programs.

3228. Endangered Species Act. This Order does not authorize any act that results in

the taking of a threatened or endangered species or any.act that is now prohibited,
or becomes prohibited in the future, under either the California Endangered
Species Act (Fish and Game Code sections 2050 to 2097) or the Federal
Endangered Species Act (16 USC sections 1531 to 1544). This Order requires
compliance with receiving water limits, and other requirements to protect the
beneficial uses of waters of the State. The Permittees are responsible for meeting
all requirements of the applicable Endangered Species Act.

3329. Report of Waste Discharge Process. The waste discharge requirements set

forth in this Order are based upon the Report of W aste Discharge submitted by the
Orange County Permittees prior to the expiration of Order No. R8-2009-0030
(NPDES No. CAS618030). The federal regulations.(40 CFR 122.21(d)(2)) and
CW C section 13376 impose a duty on the Permittees to reapply for continued
coverage through submittal of a Report of Waste Discharge no later than 180 days
prior to expiration of a currently effective permit. This requirement is set forth in
Provision XXIIl.1. of Order No. R8-2009-0030. Order No. R8-2009-0030 (NPDES
No. CAS618030) expires on May 22, 2014. Once adopted and in effect, this
Order supersedes Order No. R8-2009-0030, except for purposes of enforcement,
and. is subject to any necessary revisions to its requirements made after the
Regional Board considers the Report of Waste Discharge through the public
process provided in 40 CFR Part 124.

340. Integrated Report and Clean Water Act Section 303(d) List. The Santa Ana

Regional W ater Quality Control Board and the State W ater Resources Control
Board submit an Integrated Report to USEPA to comply with the reporting
requirements of CW A sections 303(d), 305(b) and 314, which lists the attainment
status of water quality standards for water bodies in the Santa Ana Region. USEPA
issued its Guidance for 2006 Assessment, Listing and Reporting Requirements
Pursuant to Sections 303(d), 305(b) and 314 of the Clean W ater Act on July 29,
2005, which advocates the use of a five-category approach for classifying the
attainment status of water quality standards for water bodies in the Integrated
Report. Water bodies included in Category 5 in the Integrated Report indicate at
least one beneficial use is not being supported or is threatened, and a TMDL is
required. Water bodies included in Category 5 in the Integrated Report are placed
on the 303(d) List. The most recent 303(d) List was issued in 2010.
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Surface water bodies may be included in Category 4 of the Integrated Report if a
TMDL has been adopted and approved by the USEPA for all identified pollutants
or impairments (Category 4a); if other pollution control requirements required by a
local, state or federal authority are stringent enough to implement applicable
water quality standards within a reasonable period of time (Category 4b); or, if
the failure to meet an applicable water quality standard is not caused by a
pollutant, but caused by other types of pollution (Category 4c). According to the

2010 Integrated Report, no water bodies in the Santa.Ana Region are identified
in Category 4.

Information acquired as part of implementing this Order may be used by the
Regional Board to include surface waters impaired by discharges from the
Permittees’ MS4s in Category 4 in the Integrated Report. The inclusion of those
waters will allow for their consideration during the next 303(d) List submittal by
the State to USEPA.

| 354. Economic Considerations. The California. Supreme Court has ruled that,
although CW C section 13263 requires the State and Regional Water Boards
(collectively W ater Boards) to consider factors set forth in CW C section 13241
when issuing an NPDES permit, the Water Board may not consider the factors to
justify imposing pollutant restrictions that are less stringent than the applicable
federal regulations require. (City of Burbank v. State Water Resources Control Bd.
(2005) 35 Cal4™ 613, 618, 626-627.) However, when pollutant restrictions in an
NPDES permit are more stringent thanfederal law requires, CW C section 13263
requires that the W ater Boards consider the factors described in CW C section
13241 as they apply.to those specific restrictions.

As noted in the following finding, the Regional Board finds that the requirements
in this Order are not more stringent than the minimum federal requirements. The
minimum federal requirements include the effective prohibition of en—the
discharge

oefnon-storm water discharges into the MS4; and ;—fer-controls to reduce the
discharge of pollutants to the maximum extent practicable, including
management practices, control techniques and system, design and engineering
methods, in—sterm—waterto-the-MEP—and such other provisions that-as the

Regional Board has—determinesd appropriate for the te—control of such
pollutants. The minimum federal requirements also include requirements for
limitations consistent with any applicable waste load allocation. Therefore,
considerations pursuant to CW C section 13241 are not required.
Notwithstanding the above, the Regional Board has taken into account
economic considerations pertaining to the requirements in this Order. The
economic consideration is described in the accompanying Technical Report.
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following:
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373. California Environmental Quality Act: The issuance of this NPDES permit

384.

for the discharge of runoff from MS4s to waters of the U.S. is exempt from the
requirement for preparation of environmental documents under the California
Environmental Quality Act (CEQA) (Public Resources Code, Division 13,
Chapter 3, section 21000 et seq.) in accordance with CW C section 13389.

STATE WATER RESOURCES CONTROL BOARD DECISIONS

Compliance with Prohibitions and Limitations. The receiving water limitation
language specified in'this Order is consistent with language recommended by the
USEPA and established in State Water Board Order WQ 99-05 (amending WQ
98-01), Own Motion Review of the Petition of Environmental Health Coalition to
Review W aste Discharge Requirements Order No. 96-03, NPDES Permit No.
CAS0108740, adopted by the State Water Board on June 17, 1999. The receiving
water limitation language in this Order requires storm water discharges from
MS4s to comply with receiving water quality standards, through an “iterative
approach”. This requires the Co-permittees to implement a process of
increasingly effective BMPs over time and that the process include objective
performance standards to evaluate effectiveness. The “iterative approach” is
necessary to ensure that storm water discharges from the MS4 will not ultimately
cause or contribute to violations of water quality standards and will not create
conditions of pollution, contamination, or nuisance.
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395. Special Conditions for Areas of Special Biological Significance. On March_
20, 2012, the State Water Board approved Resolution No. 2012-0012 approving
an exception to the Ocean Plan prohibition against discharges to Areas of Special
Biological Significance (“ASBS”) for certain nonpoint source discharges and

| NPDES permitted municipal storm water discharges. State W-ater Board
Resolution No. 2012-0012 requires monitoring and testing of marine aquatic life
and water quality in several ASBS to protect California’s coastline during storms
when rain water overflows into coastal waters. Specific terms, prohibitions, and
special conditions were adopted to provide special protections for marine aquatic
life and natural water quality in ASBS. The Special Protections contained in
Attachment B to Resolution No. 2012-2012, applicable to discharges to ASBSs’,
are hereby incorporated into this Order as if fully set forth herein (See Provision
IV.D.).

F. ADMINISTRATIVE FINDINGS

|  4038. Executive Officer Delegation of Authority. The Regional Board by prior
resolution has delegated all matters that may legally be delegated to its Executive
Officer to act on its behalf pursuant to CW C section 13223. Therefore, the
Executive Officer is authorized to act.on the Regional Board’s behalf on any matter
within this Order unless such delegation is unlawful under CW C section 13223 or
this Order explicitly states otherwise.

| 4139. Standard Provisions. Standard Provisions, which apply to all NPDES
permits in accordance with 40 CFR 122.41, and additional conditions applicable
to specified categories of permits in accordance with 40 CFR 122.42, are
provided.in this Order.

|  420{Fact Sheet/Technical Report. The Technical Report for this Order contains
background information, regulatory and legal citations, references and additional
explanatory information and data in support of the requirements of this Order. The
Technical Report serves as a fact sheet described in Parts 124.8 and 124.56 of the
Code of Federal Regulations. The Technical Report is hereby incorporated into
this Order and constitutes part of the Findings of this Order.

| 434. Public Notice. In accordance with State and federal laws and regulations, the
Regional Board natified the Co-permittees, and interested agencies and persons
of its intent to prescribe waste discharge requirements for the control of
discharges into and from the MS4s to waters of the U.S. and has provided them
with an opportunity to submit their written comments and recommendations.
Details of notification are provided in the Technical Report.

442. Public Hearing. The Regional Board held a public hearing on MONTH(S),
DATE(S) 2014, and heard and considered all comments pertaining to the terms
and conditions of this Order. Details of the public hearing are provided in the
Technical Report.
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453. Effective Date. This Order serves as an NPDES permit pursuant to CWA
section 402 or amendments thereto, and becomes effective fifty (50) days after
the date of its adoption, provided that the Regional Administrator, USEPA,
Region IX, does not object to this Order.

| 464. Review by the State Water Board. Any person aggrieved by this action of the
Regional Board may petition the State W ater Board to review the action in
accordance with CW C section 13320 and California‘Code of Regulations, title
23, sections 2050, et seq. The State Water Board'must receive the petition by
5:00 p.m., 30 days after the Regional Board action, except that if the thirtieth
day following the action falls on a Saturday, Sunday or State holiday, the
petition must be received by the State W ater Board by 5:00 p.m. on the next
business day. Copies of the law and regulations applicable to filing petitions
will be provided upon request or may be found on the Internet at:

http://www.waterboards.ca.gov/public__notices/petitions/water_quality

(This space intentionally left blank)
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PERMIT REQUIREMENTS

IT IS HEREBY ORDERED that the Co-permittees?, in order to meet the provisions
contained in Division 7 of the California W ater Code and regulations adopted
thereunder, and the provisions of the Clean Water Act, as amended, and regulations
and guidelines adopted thereunder, must comply with the following:

I.  GENERAL RESPONSIBILITIES OF THE CO-PERMITTEES

A. The Co-permittees (inclusive of the Principal Permittee), shall be responsible for
the management of storm drain systems within their jurisdictions and, to carry out
the requirements of this Order, must:

1.

Accurately document and effectively implement best management
practices, including programs, policies, and procedures, within each of
their respective jurisdictions.

Develop and apply ebjestive-performance measures to track and assess
the effectiveness of individual best management practices or systems of
best management practices and execute timely program improvements
necessary to improve the effectiveness of those practices.

. Annually-eEvaluate the validity of performance measures and the

methods used to. measure achievement of performance measures.
Participate with one another in the development of necessary programs,
plans, procedures, strategies, and reports that are of mutual interest.
Coordinate the relevant plans, policies, procedures, and standards of their
internal agencies, departments, and divisions.

Develop and execute necessary interagency agreements.

Establish and maintain adequate legal authority, as required by the Federal
Storm Water Regulations.

Maintain records and submit reports that are adequate to determine
compliance with the requirements of this Order.

Monitor and report the progress of any plans, projects, and programs
implemented to control the discharge of pollutants in urban runoff to their
MS4s. Reports must include comparisons of outcomes to objectives,
performance measures, or milestones prescribed by this Order or
developed by the Co-permittees.

. GENERAIL RESPONSIBILITIES OF THE PRINCIPAL PERMITTEE

A. In addition to the General Responsibilities in Section | above, the Principal
Permittee (County of Orange) is responsible for the overall management of the
storm water program and, to carry out the requirements of this Order, must:

2 As described in the Glossary of this Order, the term “Co-permittees” includes the Principal Permittee.
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Coordinate the planning and execution of necessary common programs,
plans, policies, procedures, and strategies among the Co-permittees.
Monitor and report the progress of any plans, projects, and programs of
mutual interest to the Co-permittees.

Conduct chemical and biological water quality monitoring; and conduct
any additional monitoring as directed by the Executive Officer and
authorized by this Order.

Coordinate the preparation of written reports, programs, plans, and
procedures, including the Annual Progress Report, and their submittal to
the Executive Officer.

lll. DISCHARGE PROHIBITIONS AND LIMITATIONS

A. Prohibitions

1.

In accordance with the requirements of 40 CFR § 122.26(d)(2)(i)(B) and
(F), the Co-permittees must effectively prohibit illicit/illegal discharges from
entering into the municipal separate storm sewer system (“MS4”) unless
such discharges are authorized by an NPDES permit_or not prohibited in
accordance with Section IIl.A.2.

. The non-storm water discharges.in Table 2 belew-do not need to be

prohibited by the Co-permittees unless such discharges are identified by
the Co-permittee(s) or the Executive Officer as a significant source of
pollutants.

Except for those discharges described in Table 2-belew, non-storm water
discharges from Co-permittees’ activities into waters of the U.S. are
prohibited unless the discharge is authorized under an NPDES Permit.

. With.the recommendation of the Co-permittees or based on Substantial

Evidence, the Executive Officer.is authorized to add other types of
discharges to Table 2-below, by way of written notice to the Co-permittees
and after providing a minimum of 30 days for public comment.

Discharges of urban runoff from MS4s owned or operated by the Co-
Permittees must be in compliance with the applicable discharge
prohibitions contained in Chapter 5 of the Basin Plan.

Except.as provided for in Provision B.6, and 1V, or as otherwise

authorized by this Order, discharges of urban runoff into waters of the
U.S. from MS4s owned or operated by the Co-permittees which cause or
contribute, or which threaten to cause or contribute to a condition of
pollution, contamination, or nuisance (see CWC Section

13050) are prohibited.

. The discharge to waters of the U.S. of any substance(s) in concentrations

that are toxic to animal or plant life is prohibited.

. The discharge to waters of the U.S. of any radiological, chemical, or

biological warfare agent, or high-level radiological waste, is prohibited.

MS4 Permit.vsn 4.0



Orange County MS4 Permit Page 25 of 86 R8-2014-0002
NPDES Permit No. CAS 618030

Table 2: Types of non-storm water discharges presumed to not be a significant source of
pollutants

Discharges composed entirely of stormwater

Air conditioning condensate

Irrigation water

Passive foundation or footing drains

Water from crawl space pumps

Individual residential car washing and charity car washing events conducted by non-profit
501(c)organizations

De-chlorinated water from swimming pools (except cleaning wastewater and filter backwash)
Diverted stream flow

Rising ground water and natural springs

Ground water infiltration (as defined in 40 CFR § 35:2005(20)

Uncontaminated pumped groundwater

Flow from riparian habitats and wetlands

Temporary non-storm water discharges authorized by USEPA pursuant to Sections 104(a) or
104(b) of the Comprehensive Environmental Response, Compensation, and Liability Act
(“CERCLA") ®

Emergency firefighting flows necessary for the protection of life and property

Water not otherwise containing “waste”, as defined in CW C Section 13050(d)

B. Limitations

1. The Co-permittees must implement an effective public education and
outreach program for the purpose of reducing the volume of the
anthropogenic non-storm water discharges included in Table 2 to the
MS4s.

2. Each Co-permittee must implement an effective water conservation
program to minimize irrigation runoff from facilities that they own or control.

3. For discharges outside the Newport Bay watershed the de minimus types of
discharges listed in the Regional Board’s General De Minimus Permit for
Discharges to Surface Waters, Order No. R8-2009-0003, NPDES No. CAG
998001 (General De Minimus Permit), shall be in compliance with the terms
and conditions of the General De Minimus Permit. Separate coverage
under the General De Minimus Permit is not required. For discharges within
the Newport Bay watershed, separate permit authorization for these de
minimus discharges will be required when the discharges contain selenium,

nitrogen or other pollutants at levels of concern.

® These discharges must comply with water quality standards as applicable or relevant and appropriate requirements
(“ARARSs”) under Section 121(d)(2) of CERCLA,; or must be subject to either a written waiver of ARARs by USEPA
pursuant to Section 121(d)(4) of CERCLA, or a written determination by USEPA that compliance with ARARs is not
Riaatipable gonsirgring the exigencies of the situation pursuant to 40CFR300.415(j).
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4. Discharges to waters of the U.S. from swimming pools that are owned or
operated by the Co-permittees must meet all of the following
requirements:

a. The discharge must not be composed of pool cleaning
wastewater or filter backwash.

b. The discharge must be de-chlorinated to a concentration of 0.1
ppm’ or less.

c. The discharge must have a pHbetween 6.5 and 8.5 for direct
discharges to inland surface waters or between 7.0 and 8.6 for
direct discharges to enclosed bays and estuaries.

d. The discharge volume.and velocity must be controlled to
prevent causing hydrologic conditions of concern.

5. Discharges from potable water sources, including water line flushing,
superchlorinated water line flushing, fire hydrant system flushing, and
pipeline hudrostatic test water must meet the following conditions:

a.The discharge must be dechlorinated to a concentration of 0.1 ppm
orless™:

b. pH adjusted if necessary; and

c. Volumetrically and velocity controlled to prevent causing
hydrologic conditions of concern in receiving waters.

65. Discharges from facilities owned or controlled by Co-permittees that
extract, treat, and discharge water diverted from waters of the U.S. must
meet the following requirements:

a. The discharge to waters of the U.S. must not contain any
pollutants added by the treatment process or contain pollutants
in greater concentration(s) than the influent.

b. The discharge must not cause or contribute to a condition
of erosion or cause the suspension and discharge of
pollutants already in the conveyance.

c. The extraction and treatment must be in compliance with Section
404 of the Clean W ater Act or with the conditions or provisions of
any applicable permit, license, or CW A Section 401 W ater Quality
Standards Certification.

‘ 76. For discharges associated with water body pollutant combinations

addressed in a TMDL in the affected Permittees shall achieve compliance
as outlined in XVIII:

IV. RECEIVING WATER LIMITATIONS

A. Discharges from the Co-permittees’ MS4s must not cause or contribute to

! Total residual chlorine = 0.1 mg/L or parts per million (ppm). Compliance determination shall be made at a point before

the discharge mixes with any receiving water.
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exceedances of receiving water quality standards (designated beneficial uses
and water quality objectives) for surface or ground waters or cause of
contribute to a condition of nuisance unless a draft plan, prepared pursuant
to Provision IV.D. below, has been submitted or, if final, is being fully
implemented.

B. Discharges of urban runoff from the Co-permittees’ MS4s must comply with
receiving water quality standards through timely implementation of storm
water control measures and other actions to reduce pollutants in discharges
according to the conditions and provisions of this Order.

C. For receiving water limitations associated with a water body pollutant
combination addressed in a TMDL Order, the affected Copermittees shall
achieve compliance as outlined in XVIII.

D. Determinations that discharges are causing or contributing to exceedances
of water quality standards will be based, in part, on assessments of water
quality data which are performed according to the schedule specified in
attached Monitoring and Reporting Program No. R8-2014-0002
(Attachment A).

EB. Upon a determination by the Co-permittees or the Executive Officer that a

discharge is causing or contributing to the exceedance of an applicable water

quality standard, the responsible Co-permittee(s) must submit a draft plan to the
Executive Officer describing actions that will be taken to achieve compliance. A
plan, prepared according to Section XVIII of this Order, to achieve compliance
with TMDL waste load allocations related to the exceeded water quality standard
also satisfies this Provision.

1. The draftplan-must be submitted to the Executive Officer within 6 months
of the Co-permittees becoming aware that a discharge is causing or
contributing to the exceedance.

2. Where a draft plan is requested in writing by the Executive Officer, the
plan must be submitted within 90-days of the date of the request.

3. The plan must:

a. describe the pollutant(s) that are known or suspected of causing or
contributing to the exceedance(s);

b. describe the persons or activities believed to cause or contribute to
the pollutant(s);

c. describe the BMPs that are being employed to control the
pollutant(s);

d. describe any proposed new BMPs, or modification of currently-
employed BMPs, along with a schedule for their implementation to
prevent or reduce the pollutant(s); AND

e. include a monitoring program and periodic review to characterize
the exceedance(s) and to objectively assess the effectiveness of
BMPs employed to address them*; OR

f. provide objective evidence, acceptable to the Executive Officer, that
there is a trend indicating that relevant pollutant loads or
concentrations are decreasing and that the applicable water quality
standard(s) are expected to be satisfied without further intervention,_
or that the source of pollution is non-anthropogenic or from
activities not within the jurisdiction of control of the Co-permittee.

4. The draft plan is subject to review by the Executive Officer. The Co-
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Permittees must make any such modifications to the plan within 60-days of
written notification by the Executive Officer.

5. The draft plan becomes a final plan and must be fully implemented by the
responsible Co-permittees upon approval by the Executive Officer.

6. The Executive Officer will provide a 30-day public review period prior to
approving and finalizing the draft plan.

7. If, despite the implementation of the approved final plan described above
in this Section, there are continuing or recurring exceedances of water
quality standards caused or contributed to by discharges from the Co-
permittees’ MS4s, the Co-permittees must reinitiate the procedure in this
Section. Successive iterations must include modifications to BMPs,
additional BMPs, and changes to the monitoring program as appropriate.

8. The Co-permittees must make the final plan accessible to the public by
posting the plan to the responsible Co-permittees’ web sites, the Principal
Permittee’s web site, or another method acceptable to the Executive
Officer.

9. Except for inconsequential grammatical or technical corrections, the final
plan may be amended by the Co-permittees only with the approval of the
Executive Officer.

EE. The Special Protections contained in Attachment B to Resolution No. 2012-
20120012, as amended or reauthorized by the State W-ater Resources Control
Board, are hereby incorporated into this Order as if fully set forth herein. The
Special Protections are specifically applicable to discharges from the City of
Newport Beach to Newport Coast and Crystal Cove (ASBS 32 and ASBS 33,
respectively).which are authorized by this Order. Where there are conflicts
between this Order and the Special Protections, the most protective
requirements, as determined by the Executive Officer, shall prevail. The
Special Protections are accessible at:

http://www.waterboards.ca.gov/board_decisions/adopted_orders/resolutions/201
2/rs2012_0012.pdf

4 Monitoring programs should not be designed to negate the prior monitoring results; such efforts will indicate
deficiencies in the overall monitoring program and will require program improvements. Additional monitoring should
be designed to characterize the severity and distribution of exceedances and inform

the BMP improvement process.
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V. IMPLEMENTATION AGREEMENT

The Co-permittees must execute inter-agency and inter-Co-
permittee agreements necessary to satisfy the requirements of this
Order.

VI. LEGAL AUTHORITY/ENFORCEMENT

A. Each Co-permittee must secure and maintain legal authority adequate to
control the discharge of pollutants in urban runoff to their MS4s pursuant to
the requirements of this Order.

B. Each Co-permittee must track and evaluate challenges to their authority
to control the discharge of pollutants in urban runoff to their MS4s.

1. Where a formal or informal challenge indicates a weakness in the
Co- Permittees’ authority,.the Co-permittee must act in good faith
and in a timely manner to make their authority adequate.

2. The Co-permittees must report.any discovered weaknesses in their
legal authority in their Program Effectiveness Assessment.. The report
must include a plan, with a schedule of action(s), to make their
authority adequate.

C. Each Co-permittee must secure and maintain legal authority, to the extent
allowed by State and Federal Law, and subject to limitations on municipal
action under-the constitutions of the state of California and the United States,
that is adequate to enter, inspect, and gather evidence (including pictures,
video, samples, statements, and documents) from industrial, construction,
and commercial establishments to determine compliance with ordinances,
permits, conditions, and other requirements of the Co-permittees related to
the control of discharges of pollutants to their MS4s.

D. Each Co-permittee must maintain adequate legal authority to impose a series
of effective, progressive sanctions to compel compliance with their regulatory
requirements related to the control of discharges of pollutants to their MS4s.

1. Sanctions must-may include monetary and/or non-monetary penalties;
bonding requirements; and permit denial, revocation, or stays for non-
compliance.

2. Co-permittees must provide for civil and/or criminal penalties for
violations-and to provide abatement of violations that constitute a
nuisance.

3. Where a Co-permittee finds that a sanction has not affected
compliance, the Co-permittee must impose the next progressive
sanction.

4. Within 90-days of the adoption of this Order, each Co-permittee
must develop a formal, written program, which describes
supporting policies and procedures that effectively promote the
consistent and decisive use of their sanctions, and describes
performance measures to track and objectively evaluate the
sanctions’ effectiveness.
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VIl. ILLICIT DISCHARGES, ILLICIT CONNECTIONS, AND ILLEGAL DUMPING;
LITTER DEBRIS AND TRASH

A. Each Co-permittee must effectively prohibit illicit discharges and illicit
connections to their respective MS4s through their ordinances and
other appropriate mechanisms.

B. Each Co-permittee must employ an effective mechanism for the public to
report known or suspected illicit discharges, illicit connections, and illegal
dumping. The reporting mechanism must be continuously advertised to the
public by each Co- Permittee using a minimum of two media outlets (i.e.
newsprint, internet, telephone directory, etc.).

C. Each Co-permittee must make-available-and-advertise, for residential
gurgoses, the availability of legitimate-mechanisms-to-dispese-of- waste_

disposal s-that hasve the potential to be illicitly discharged to their MS4s.

D. The Co-permittees must implement an effective program to detect illicit
discharges and illicit connections;to abate illegal dumping that has the
potential to result in a discharge of pollutants to their MS4s; to trace the
source of illicit discharges and connections; and to eliminate or permit such
discharges and connections. The Co-permittees’ program must be fully
described in written processes and procedures. Sanitary Sewer Overflows
shall be treated as a sub- class of illicit discharges subject to additional
requirements of Subsection VII.F.

1. Co-permittees must provide mutual assistance to one another in
detecting known or suspected illicit discharges, illicit connections, and
illegal dumping.

2. Each Co-permittee must maintain an electronic database that tracks
instances of known or suspected illicit discharges, illicit connections,
and illegal dumping within their respective jurisdictions.

a. The database must be designed and used to track compliance
with the requirements of this Section (Subsection VII.D.) and
Section VI.

b." The database must be designed and used to guide the Co-
Permittees’ most effective use of resources towards satisfying
the requirements of this Section.

3.. Each Co-permittee must identify the personnel or staff positions that are

responsible for satisfying the requirements of Subsection VII.D. of this

Order in their written program.

4. The Co-permittees must maintain maps of their respective MS4s that
contain information of sufficient detail and quality to trace the source of
suspected illicit discharges in a timely manner.

a. The maps must be distributed in a format that is readily available to
personnel responsible for satisfying the requirements of Subsection

VII.D. of this Order.

b. The maps must be reviewed and updated annually.
5. The Co-permittees must monltor illicit d|scharqes/ illicit connections a-

according to

Part II H of Attachment A of thls Draft Order
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E. Each Co-permittees must implement an effective program to reduce and/or
eliminate the discharge of trash and debris to waters of the U.S.

1.

Measures employed for the control of trash and debris must be reported
and reviewed annually by the Co-permittees to objectively evaluate the
measures’ effectiveness_and/or the effectiveness of the overall trash and
debris program. The results of the first review must be provided in the
Annual Progress Report.
The principle Co-permittee must demonstrate that the Co-permittees have
formally evaluated new technologies, as needed, for the control of trash
and debris and report the findings in the Annual Progress Report.
Co-permittees may discontinue control measures for trash and debris that
they deem to be a health and/or safety issue or ineffective provided that
the measure is replaced by a more- effective measure.

a. Any substitution must be identified in the Annual Progress
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Report appreved-by-the-Executive-Officerand mustbe

supported by substantial objective evidence.

F. For those Co-permittees that own or operate sanitary sewer systems over one
mile in length, the State Board has established minimum requirements to prevent
and mitigate sanitary sewer overflows (“SSOs”) in Order No. 2006-0003-DW Q,
“Statewide General Waste Discharge Requirements for Wastewater Collection
Agencies”. The Co-permittees that are not subject to the requirements of Order
No. 2006-0003-DW Q, or subsequent renewals, must.implement an effective
program to detect and mitigate SSOs such as the Countywide Area Spill Control
Program (“CASC”) and collaborate with the Orange County Sanitation District
and Irvine Ranch Water District. The SSO program should include the as-

followings:
1. The Co-permittees’ SSO program(s) must be comprised of the following
elements:

a. Procedures for responding to SSOs.

b. A hands-on field training program for Co-permittees’ staff
responsible for responding to SSOs.

c. An awareness-level training program for Co-permittees’field staff
most likely to'initially detect SSOs.

2. Co-permittees must respond to SSOs according to the formal written
response procedures and-MOU-unless there is cause to believe that such
a response would not be most effective under the circumstances.

3. Co-permittees must maintain records adequate to demonstrate that they
implemented the SSO program and its elements; records must be
maintained for a minimum of five (5) years.

4. The Principal Permittee is responsible for developing a model SSO
program and its elements; and for documenting and reporting the
program(s’) outcomes in the Annual Progress Report.
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VIIL. MUNICIPAL INSPECTIONS OF CONSTRUCTION SITE

A. Each Co-permittee must maintain an inventory of all construction sites, except
for construction projects that are less than two weeks in duration, within its
jurisdiction.

1. The construction sites inventory must include sites where building or
grading permits are applicable and where activities at the site include the
following:

a. Soil movement;

b. Uncovered storage of materials or wastes, such as dirt, sand,

fertilizer, or landscaping materials; OR

c. Exterior mixing of cementitious products (i.e. concrete, mortar, or

stucco).

2. All construction sites shall be.included in the Co-permittees’ inventory
regardless of whether the site is subject to the Statewide General
Construction Permit or an'individual NPDES permit.

3. The inventory of construction sites must be updated enee permeonth;-at a
minimum_on a biannual basis, once in September and the second update
in May.

4. Each Co-permittees’ inventory of construction sites must be maintained in
an electronic-format database. The database records must include
information on site/project ownership, project. area, General Construction
Permits WDID (if any), and location (latitude/longitude in decimal-degrees
or NAD83MW GS84 format).

B. Each Co-permittee must inspect construction sites in their inventory, subject to
limitations on municipal action under the constitutions of the State of California
and the United States. Each Co-permittee must have written policies and
procedures that describe how inspections and related enforcement actions are
carried out. Inspections and related enforcement actions must be carried out in a
manner that enforces compliance with applicable ordinance(s), plans, permits, or
other requirements related to the control of discharges of pollutants to their MS4s.

1. Co-permittees must categorize all construction sites in their inventory as
either “high-priority”, “medium-priority”, or “low-priority”. Construction sites
with an expected or actual duration of more than two weeks must be
inspected according to the following schedule:

a. May 1% through September 30" of each year (dry season): all
construction sites must be inspected at a frequency where
sediment and other pollutants are properly controlled and that
unauthorized, non-storm water discharges are prevented.

b. October 1% through April 30" of each year (wet season):

i. High-priority sites must be inspected enrce-permonth-intheir
entiretythree times during the wet season.
ii. Medium-priority sites must be inspected twice during the wet
season.
iii. Low-priority sites must be inspected once during the wet
season.
c. Where a Co-permittee determines that BMPs or their maintenance
MS4 Permit.vsn 4.0  are inadequate or out of compliance, the site must be inspected
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2. A construction site must be considered “high priority” if it meets any of the
following minimum criteria:

a. The site is 20-acres or larger;

b. The site is over one acre and tributary to a water body listed
according to Clean W ater Act Section 303(d), as being impaired by
sediment or turbidity; OR

c. The site is tributary to, and within 500-feet of, an area defined by
the Ocean Plan as an Area of Special Biological Significance
(“ASBS").

3. A construction site must be considered “medium-priority” if it consists of
between 5 and 20 acres of disturbed soil and is not otherwise a high-
priority site. All other sites may be considered “low-priority”.

4. Co-permittees must exercise good judgment and consider other factors or
circumstances that could cause-a construction site to fall into a higher
priority. These factors include, but are not limited to, soil erosion potential,
site slope, proximity to a receiving water, and the sensitivity of the
receiving water to potential pollutants from the site.

5. Co-permittees must inspect construction sites according to a checklist.

The checklist must document, at a minimum, that the inspector:

a. Verified that the site.has been covered by the General Construction
Permit, if applicable, during the initial inspection;

b. Reviewed an Erosion and Sediment Control Plan, to verify that the
BMPs.on the site are appropriate for the phase of construction;

c.Identified, through visual observation, any non-storm water
discharges and potential pollutant sources;

d. Assessed the effectiveness of BMPs implemented at the site; and

e. ldentified and communicated to the site representative non-
compliance with requirements related to the control of discharges of
pollutants to the Permittee’s MS4s.

6. Co-permittees must address non-compliance with relevant requirements
with a series of effective, progressive sanctions in order to compel
compliance.

7. Completed inspections must be recorded in an electronic-format
database. The database must be organized in a manner that is adequate
to determine compliance with the requirements of this Order. Inspection
records must.be maintained a minimum of three (3) years from the date of
the project’'s completion.

8. Construction site inspectors must be trained according to Section XVI of
this Order; inspectors must undergo training once per year.

9. The Executive Officer must be notified of any known, suspected, or
threatened violation of applicable waste discharge requirements (i.e.
State-wide General Construction Permit, etc.), discovered during
inspections of construction sites according to Section XVII.C. of this
Order. Such violations include, but are not limited to:

a. Failure to obtain coverage under the applicable waste discharge
requirements.

b. Observed or threatened unauthorized discharges.
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10.Except as provided for in Section XVII of this Order, Co-permittees must
investigate complaints regarding construction sites, received by internal
departments or divisions, external agencies, or the public, within three (3)
business days of the complaint being brought to their attention.

IX. and X. INSPECTIONS OF INDUSTRIAL AND COMMERCIAL SITES

The industrial and commercial site inspection program is outlined in the table below. Additional

detail is provided in Sections I1X. and X.

Option 1 Option 2 .
Task Industrial Commercial Industrial/Commercial Mobile
Inventory - Automobile
a(snedCt)fAn IX. A See Section IX.A., See Section X.A )S(ia Section IX.A and ) E:rtatleltercsleaners
- Pet Services
Prioritization | Based on past Based on pollutants of | None None
(Section IX.B | performance concern and past
and X.B) performance
Inspections - Onsite - - Onsite= - Onsite - As Needed
Section IX.B individual individual individual
and X.B) - Driveby+ - Onsite—
Outreach property
- Outreach based
only - Drive by +
Outreach
- Outreach
only
Frequency - High priority — - High priority — - 20% of inventory As needed
(Section IX.B Annual Annual on site per year
and X.B) - Medium/Low = Medium=Annual { - 100%.0of inventory
priority — As drive by + over permit term
needed outreach
- _ Low priority = 2x
per permit term
outreach
Follow Up As needed As needed As needed As needed
(Section IX.B
and X.B)
Minimum 20% of high priority. None 20% per year Address within permit
(Section IX.B_ | per year 100% over permit term
and X.B) term
IX. MUNICIPA PECTI F INDUSTRIAL SITE

A. Inventory: Each Co-permittee must continue to maintain an inventory of al

industrial sites within its jurisdiction.

1. All industrial sites that have the potential to discharge pollutants to

the MS4 shall be

included

in the Co-permittees’

inventory

regardless of whether the site is subject to the Statewide Industrial
General Permit or other individual NPDES permit.
2. The inventory of industrial sites must be updated annuallyence-
every-three-meonths, or more frequently, as needed.
3. Each Co-permittees’ inventory of industrial sites must be maintained in an
electronic-format database. The database records must include
information on site/project ownership, project area, Industrial General

) Permits WDID (if any), and location (latitude/longitude in decimal-degrees
MS4 Permit.vsn 4.0
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or NAD83W GS84 format).
B. Prioritization and Inspections: There are two options for the prioritizations and
inspections of the industrial sites:
e Option 1 — A targeted approach, with inspection frequencies based on the
prioritization scheme;
e Option 2 - A synoptic approach, with no fluctuation in the inspection
frequency from year to year.
Each option is outlined below.

No matter which option is utilized, each Co-permittee must inspect industrial
sites in their inventory, subject to limitations on municipal action under the
constitutions of the State of California and the United States. Each Co-
permittee must have written policies and procedures that describe how
inspections and related enforcement actions are carried out. Inspections and
related enforcement actions must be carried in a manner that consistently
enforces compliance with applicable‘ordinance(s), plans, permits, or other
requirements related to the control of discharges of pollutants to their MS4s.

Either option listed below may be used by the Permittees for the facilities listed
within their industrial inventory.

1. Option 1 — Targeted approach for industrial site prioritizations and inspections.
a. The Permittees shall develop a prioritization process for the facilities that is
based on the past performance of that facility. The Permittees will identify the

high, medium, and low priority facilities based on this approach.
b. At aminimum, 20% of the high priority facilities would be inspected each
year.
The Permittees will conduct one of the following types of inspections:
(a) On-site individual inspections; or
(b) Drive by inspections.
Where a business does not receive a formal inspection, outreach should be
provided periodically.

c. The medium and low priority facilities shall be inspected on an as needed
basis. Each site that is not inspected should receive outreach information,
including BMP_Fact Sheets twice per permit term.

d. An inspection of an industrial site that is covered by the General Industrial
Permit by Regional Board staff may be substituted for any one of the
above-required inspections for the same site.

e. Where a Co-permittee determines that a site is out of compliance with
requirements, the industrial site must be inspected, at a minimum, once
per month until the site is in compliance.

2. Option 2 — Synoptic approach for industrial site prioritizations and inspections.
a. The Permittees shall annually inspect 20% of the facility inventory, with 100%
of the inventory inspected over the permit term.
b. The Permittees will conduct on site-individual inspections.

MS4 Permit.vsn 4.0
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&. An inspection of an industrial site that is covered by the General Industrial
Permit by Regional Board staff may be substituted for any one of the
above-required inspections for the same site.

de. Where a Co-permittee determines that a site is out of compliance with
requirements, the industrial site must be inspected, at a minimum, once
per month until the site is in compliance.
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4. Co-permittees must conduct inspections of industrial sites according to a

checklist. The checklist must document, at a minimum, that:

a. During the initial inspection, the inspector verified that the site has
been covered by the General Industrial Permit, if applicable;

b. The inspector identified, through visual observation, any non-storm
water discharges and potential pollutant sources;

c. The inspector assessed the effectiveness of BMPs implemented at
the site;

d. The inspector documents evidence of non-compliance or threatened
non-compliance with requirements related to the control of
discharges of pollutants to the Co-permittee’s MS4s.

. Industrial site inspections must be recorded in an electronic-format

database in a manner that is adequate to determine compliance with the
requirements of this Order. Inspection records for a facility operator must
be maintained for a minimum of three years following termination of
business at the site.

. Co-permittees must address‘instances of non-compliance with a series of

effective, progressive sanctions to ultimately compel compliance.

. Industrial site inspectors must be trained according to Provision XVI of this

Order; inspectors must undergo trainingonce per year.

. The Executive Officer must be notified of any known, suspected, or

threatened violation of applicable waste discharge requirements (i.e.
State-wide General Industrial or Construction Permits, etc.), discovered
during inspections of industrial sites according to Provision XVII.C. of this
Order.<Such violations include, but'are not limited to:
a: Failure to obtain coverage under the applicable waste discharge
requirements.
b. Observed or threatened unauthorized discharges.

.—Except as provided for in.Provision XVII of this Order, Co-permittees must

investigate complaints regarding industrial sites, received by internal staff,
external public agency staff, or the public, within three (3) business days of
the complaint being brought to their attention.
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X. MUNICIPAL INSPECTIONS OF COMMERCIAL SITE

| A. Inventory: Each Co-permittee must maintain an inventory of all fixed commercial
sites within its jurisdiction.

1. The inventory of commercial sites must be updated annually or more
frequently, as needed.ence-every-three-months;-ata-minimum-

2. Each Co-permittees’ inventory of commercial sites must be maintained in
an electronic-format database. The database records must include
information on the following attributes:

a. site/business ownership;

b. site area;

c. any related approved Water Quality Management Plans and
associated structural treatment control BMPs; AND

d. location (latitude/longitude in decimal-degrees or NAD83MW GS84
format).

3. Commercial facilities include, but are not limited to those engaged in the
following:

a. Aircraft maintenance, fueling, or cleaning;
b. Animal carefacilities such as petting zoos and boarding and
training facilities;
. Automobile and other motor vehicle body repair or painting;
. Automobile impound and storage facilities;
. Automobile mechanical repair, maintenance, fueling, or cleaning;
Botanical or zoological gardens;
. Building material retail and storage facilities;
Cement mixing, cutting, masonry;
. Cemetaries;
Eating or drinking establishments, including food markets and
restaurants;
j- Golf courses; parks, and other recreational areas or facilities_(those
not owned/operated by the Co-permittees);
k. Landscape and hardscape installation;
I. Machinery and equipment repair, maintenance, fueling, or cleaning;
m.Marina operations;
- Nurseries and greenhouses;
. Painting and coating;
. Pest control service facilities;
. Pool, lake and fountain cleaning;
Portable sanitary service facilities;
Retail or wholesale fueling;
s. Transportation services for passengers, parcels or freight;

b « S0 a0

>

S O0T O

u. Any commercial sites that is tributary to, and within 500-feet of, an
area defined by the Ocean Plan as an Area of Special Biological
Significance; AND

v. Other commercial sites that the Co-permittee determines may be a
significant contributor of pollutants to the MS4.
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B. Prioritizations and Inspections: There are two options for the prioritizations and
inspections of the commercial sites:
e Option 1 — A targeted approach, with inspection frequencies based on the
prioritization scheme;
e Option 2 - a synoptic approach, with no fluctuation in the inspection frequency
from year to year.
Each option is outlined below.

No matter which option it utilized, B-—Eeach Co-permittee must inspect
commercial sites in their inventory, subject tolimitations on municipal action
under the constitutions of the State of California and the United States.
Inspections must occur according to written processes and procedures, and in a
manner to enforce compliance with ordinance(s), plans, permits, WQMPs, or
other requirements related to the control of discharges of pollutants to their MS4s.

Either option listed below may be used by the Co-permittees for the facilities listed within
their commercial inventory, with-the exception of the food facilities, which is addressed
within Section X.X below.

3. Option 1 — Targeted approach for commercial site inspections.

a. The Permittees shall develop a prioritization process for the commercial
facilities that is based on the watershed pollutants of concern and the past
performance of that facility. The Permittees will identify the high, medium,
and low priority facilities based on this approach.

b. At a minimum, 20% of the high and medium priority facilities would be
inspected each year.

The Permittees will conduct one of the following types of inspections:
(a) On-site individual inspections;
(b) On-site property-based inspections; or
(c) Drive by inspections.
Where a business does not receive a formal inspection, outreach should
be provided periodically.

c. The commercial inspection program under this option would be structured
as illustrated in the Orange County ROWD Table 3.6.2.

db. Where a-Co-permittee determines that BMPs or their maintenance is

inadequate or out of compliance, the commercial site must be re- inspected

monthly until BMPs and their maintenance is adequate and in compliance.

ec. If Regional Board staff inspects a commercial site, the Co-permittee may
substitute Regional Board staff’s inspection for an inspection required under
this Order for the same site.

4. Option 2 — Synoptic approach for commercial site inspections.
a. The Permittees shall annually inspect 20% of the commercial facility
inventory, with 100% of the inventory inspected over the permit term.

Ms4 Permit.vin 2 gO-Permittees-rust prioritize-all-commercial-sites{except-for-eating-or
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| | | Section X.0._belowd i -

5b. Where a Co-permittee determines that BMPs or their maintenance
is inadequate or out of compliance, the commercial site must be re-
inspected within-twoe-weeksmonthly until BMPs and their maintenance
is adequate ander in compliance.

. c. If Regional Board staff inspects a commercial site, the Co-permittee
may substitute Regional Board staff’s inspection for an inspection
required under this Order for the same site.

58. Co-permittees must conduct inspections of commercial sites according
to a checklist. The Co-permittees must use the checklist to document, at
a minimum, that:

a. The inspector identified, through visual observation, any non-
storm water discharges, evidence of non-storm water
discharges, and potential pollutant sources;

b." The inspector assessed the effectiveness of BMPs
implemented at the site;

c. The inspector documented evidence of non-compliance or
threatened non-compliance;

d. If the inspector identifies non-compliance or a threat of non-
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XI.

compliance with relevant requirements, or determines that
BMPs are ineffective; the inspector notified the site operator
and provided the applicable BMP Fact Sheet(s) and any
other relevant published educational materials.

9. Commercial site inspections must be recorded in an electronic-format

database in a manner that is adequate to determine compliance with the
requirements of this Order. Inspection records for a site operator must be
maintained for a minimum of three (3) years following the termination of
business at the site.

10. Co-permittees must address non-compliance with a series of effective,

progressive sanctions to ultimately compel compliance.

11. Commercial site inspectors must be trained according to Provision XVI of

this Order; inspectors must undergo training once per year.

12.The Executive Officer must be notified of any known, suspected, or

threatened violation of applicable waste discharge requirements (i.e.
State-wide Construction Permit, etc.), discovered during inspections of
commercial sites according to Provision XVII of this Order.

13. Except as provided for in Provision XVII of this Order, Co-permittees must

investigate complaints regarding commercial sites, received by internal
departments or divisions, external agencies, or the public, within three (3)
business days of the complaint being brought to their attention.

C. The Co-permittees must inspect eating or drinking establishments annually or
cause such inspections to occur on their behalf by another party. These third-
party inspections are anticipated to occur as part of the Orange County
Health Care Agency (“HCA”) restaurant inspection program.

1.

2.

The inspections must occur, in part, to enforce the local Co-permittee’s
requirements related to the control of discharges of pollutants to their
MS4s (See Section ).

Where the inspecting agency staff observes known or suspected

violations of a local. Co-permittee’s requirements related to the control of
discharges of pollutants to their MS4s, the known or suspected violation
must be referred to the Co-permittee within two (2) business days.
Co-permittees must respond to referrals from the HCA or other third-party
within three (3) business days of the matter being brought to their attention.

D. Mobile Businesses: the Co-permittees must implement an enforcement and

outreach program for the following mobile businesses operating in the permit
area: automobile wash/detail services, carpet cleaners, and pet services. The
purpose of the program must be to identify potential dischargers and eliminate
illicit non-storm water discharges into the MS4.

RESIDENTIAL PROGRAM (INCORPORATED INTO PUBLIC EDUCATION
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Xll. NEW DEVELOPMENT (INCLUDING SIGNIFICANT REDEVEL OPMENT)

A. Planning Requirements

1. During the course of updating their respective General Plans; or the
adoption or update of a Specific Plan and where the related change in the
environment may impact surface water quality; the Co-permittees must,
except as described in Section XII.A.2. below, adopt an effective set of
goals, policies, and procedures for new development including significant
redevelopment as defined in this Order consistent with the following goals:

a. Limit disturbance of natural water bodies and drainage systems;
conserve natural areas; protect slopes and channels; and minimize
the impacts of urban runoff.on the biological integrity of natural
drainage systems and water bodies.

b. Minimize changes in hydrology and pollutant loading; require
incorporation of controls on hydrology and pollutants, including
structural and non-structural best management practices; prevent
post-development runoff rates andvelocities from a site from
having a significant direct, indirect, or cumulative adverse impact
on downstream erosion or causing degradation of stream habitat.

c. Minimize the quantity of urban runoff draining directly to
impermeable surfaces and MS4s; maximize the use of permeable
surfaces to percolate storm water.into the ground.

d.<Preserve wetlands, riparian corridors and buffer zones, and
establish reasonable limits on the clearing of vegetation from
project sites.

e. Encourage the use of infiltration except in areas that would cause
or exacerbate a known groundwater quality issue, rainwater
harvest and use, green or.brown roofs, and other low-impact

| development methods where those methods are likely to be
effective, feasible, and consistent with the Co-permittees’ water
conservation, open space, healthy communities, waste diversion,
or other sustainability-related goals or objectives®.

2. A Co-permittee may reject any of the above-listed goals in whole or part.
Where a Co-permittee rejects any of the above-listed goals in whole or
part, the Co- Permittee must include findings explaining the basis of the
rejection in their decision-making or supporting documents for the

® For example, the incorporation of ground tire rubber into permeable asphalt pavement may help a Co-
MS4 Permit.vsn 4.0
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Permittee achieve water conservation, waste diversion, and ambient noise goals in addition to reducing

pollutants in runoff from a site
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34. Each Co-permittee must adopt policies and procedures that are
effective at integrating source control, site design and structural
treatment control BMPs as early in the land-use planning and
development process as practicable.

45. The Executive Officer or his designee, must be given the appropriate

notices where a Co-permittee initiates an amendment or update of their

General Plan which may directly, indirectly, or cumulatively impact

beneficial uses, consistent with the requirements of Government Code

Section 65350 et seq. This requirement does not diminish any other

obligations of the Co-permittees’ to provide notice to the Regional Board

as a Responsible Agency pursuant to.CEQA.

57. Within 12-months of the adoption of this Order, the Principal Permittee
must review, update and submit to the Executive Officer any studies
performed to examine feasible opportunities to retrofit existing storm water
conveyance systems, parks, and other recreational areas with regional or
sub-regional structural treatment control BMPs. The update shall expand
the scope of the examination to include areas owned or controlled by the
Co-permittees. If necessary, work necessary to complete only the
expanded scope may be phased, but all phases must be completed no
laterithan 36-months from the adoption of this Order.

B. Classifying and Processing Priority and Non-priority Projects?

1. The requirements of Section XII.B., and subsequent sub-sections of
Section Xll., apply to initial project applications received by the Co-
Permittees en-the-effective-date-of-this-Order{50-days-12 months following
adoption_of this Order). For projects initiated by the Co-permittees, the
requirements of Section XII.B., and subsequent sub-sections of Section XII.,
apply to projects fer-which-funding-isthat have been approved within 12
months after en the date of the adoption of this Order. In the interim, the
relevant requirements of Order No. R8-2009-0030 shall apply.

2. Each Co-permittee must classify development and redevelopment projects
over which they have approval authority as “priority projects” (see
Subsection XII.B.5. below) or “non-priority projects”: as defined in the

? For the purpose of Section XII of this Order, the terms “Development Project” and “Redevelopment Project”
refer to projects that include the addition or replacement of impervious surfaces and could reasonably cause
water quality or hydrologic impacts. Site improvements or maintenance activities that do not include the
addition or replacement of impervious surfaces are exempt from the requirements of Section XlI of this Order.
Examples of exempted site activities include interior building improvements, roof or siding replacements, sign
installations, retaining wall installation, irrigation system installations, routine maintenance activities, and other

activities, including those specifically exempted in Section XII.B.
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3. Each Co-permittee must employ a standardized form, checklist, or similar
mechanism to document the basis for classifying a project as a priority
project, -er-a-non-priority project, or an exempt activity (see Footnote

below)..

a. Each Co-permittee is responsible for ensuring the accuracy of
information relied on in support of the Co-permittee’s classification.
b. The Co-permittees must maintain records of the basis for
classification for a minimum of five years following the completion
of the project.
4. Co-permittees must consider the whole of the project, consistent
with the requirements of CEQA, in classifying a project; the Co-
permittees must not piecemeal a project.
5. Each Co-permittee must regard projects that fit any of the following

categories of projects as priority projects:—al-etherprojects-may-be
regarded-as-non-priority projects:

a. <Significant redevelopment projects that include the addition or
replacement of 5,000 square feet or more of impervious surfaces
on a developed site.

i. . Redevelopment projects do not include routine maintenance
activities, or activities that are conducted to maintain the
original line and grade, hydraulic capacity, or original purpose
of a facility.

ii. Redevelopment projects do not include the replacement,
upgrade, or installation of dry utilities (e.g. gas, electric, and
telecommunications), sanitary sewer, or water distribution
lines in existing transportation rights of way.

iii. Where a redevelopment project results in the addition or
replacement of less than 50% of the impervious surfaces of
an existing developed site, and the existing development was
not subjected to a properly-implemented and properly-
approved WQMP, the numeric sizing requirements for
structural treatment control BMPs apply only to runoff from
the impervious areas added or replaced and not from the
entire developed site.

iv. Where a redevelopment project results in the addition or
replacement of more than 50% of the impervious surfaces of
an existing developed site, the numeric sizing requirements
must be applied to runoff from the entire development.

b. New developments that create a total of 10,000 square feet or more

MS4 Permit.vsn 4.0

Formatted: Font: Strikethrough, Not Expanded
by / Condensed by , Highlight

Formatted: Indent: Left: 0.83", Hanging:
0.25"

[ |
[Formatted: Indent: Hanging: 0.25" J
| |
[ J

Formatted: Indent: Hanging: 0.25"

( Formatted: Highlight )




|  Orange County MS4 Permit Page 48 of 86 R8-2014-0002
NPDES Permit No. CAS 618030

8.

of impervious surfaces, including commercial, industrial, and mixed-
use developments; public and private capital improvement projects;
and residential housing subdivisions (i.e., detached single family
home subdivisions, multi-family attached subdivisions (town

homes), condominiums, apartments, etc.)single-and-multi-family-
dwelling-units. This category includes public or private land
development projects subject to the planning and building

authorities of the Co-permittees.

c. New erexpanded-automotive repair shops that engage in activities
described by Standard Industrial Classification (“SIC”) codes 5013,
5014, 5541, 7532 through 7534, and 7536 through 7539.

d. Restaurants where the area of land.development is 5,000 square
feet or more.

e. Hillside developments affecting 5,000 square feet or more, in areas
with known erosive soil conditions or where the natural slope is 25%
or more.

f. Development that includes the construction of 2,500 square feet or
more of impervious surface that is located within 200 feet of, or
which discharges the site’s runoff into;. an environmentally sensitive
area where the discharge is not commingled with discharges from
other sites.

g. Parking lots, or otherland areas or facilities for the temporary
storage of motor vehicles; that includes the construction of 5,000
square feet or more of impervious surface exposed to storm water.

h. Street, road, highway and freeway improvement or construction
projects affecting 5,000 square feet or more of paved surface used
for the transportation of vehicles.

i..  This category excludes routine maintenance to restore
or preserve only-the surface course-of pavemenithe_
pavement structure such that the surface type, line
and grade is not substantially changed and the
activities have no net effect on water quality.
ii. . Project WQMPs for this category must be consistent
with the USEPA’s “Managing W et W eather with Green
Infrastructure Municipal Handbook: Green Streets”®.
i. New retail gasoline outlets of 5,000 square feet or more and with a
projected average daily traffic of 100 or more vehicles per day.
Each Co-permittee must require a preliminary W QMP or a Non-Priority
Project Water Quality Plannen-prierity-projectplan as part of an complete-
appllcatlon for a project, for those projects that qualify as “priority projects”
and “non-priority projects” respectivelyin-conformance-with-the-Permit-
Streamlining-Ast. Both the preliminary W QMP and non- priority project
plan must be subject to the Co-permittee’s approval. A preliminary WQMP
must be approved prior to the project’s approval by the Co-permittee’s
decision-making body (e.g. city council, Board of Supervisors, etc.).
A WQMP or Non-Priority Project Water Quality Plan Ner-Prierity-Project
Plan-is not required for a project which, in its entirety, is necessary to
mitigate an emergency.
The Co-permittees’ staff, contractors, or vendors responsible for preparing,
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10.

11.

14.

15.

16.

17.

12.

13.

reviewing or approving W ater Quality Management Plans or Non-Priority
Project Water Quality Plansren-prierity-projectplans or for enforcing their
implementation must be trained according to Section XVI of this Order.
Each Co-permittee must employ an effective mechanism to inform potential
project applicants of the need for a preliminary W QMP or a non- priority
project plan as part of a complete application prior to the submittal of an
application.

A Co-permittee must not allow eenstruction-werkprecise grading for new
development or final construction work for re-development projects to
proceed on the subject phase of a project prior to approval of a final
Pproject WQMP or Non-Priority Project Water Quality Plannen-priority-
project-planfor the respective phase.

Each Co-permittee must have an effective process that enforces substantial
conformance between relevant project plans (i.e. grading plans, drainage
plans, landscaping plans, etc.) and.the approved preliminary and final
Pproject WQMP or Non-Priority Project Water Quality Plansnen-priority-

srejosbelone,
Each project WQMP or Non-Priority Project Water Quality Planrenr-prierity-
project-plan approved by the Co- Permittees-must contain sufficient
information to demonstrate that the final_Project W QMP or Non-Priority
Project Water Quality Plannen-priority-prejectplan was approved
according to the requirements of this Order.
Each Co-permittee must have effective standard processes to ensure that the
final project WQMP and Non-Priority. Project Water Quality Plannen-prierity-
projectplanris.internally consistent
and free of material contradictions:
As part of the project approval process, each Co-permittee must apply
standard conditions of approval, or some other equally-effective
measure(s), that requires the proper operation and maintenance of all
source control, site design;.and structural treatment control BMPs by the
project applicant, their successors and assigns over the life of the project.
Each Co-permittee must have an effective inspection program to identify
and correct missing, damaged, or deficient source control, site design, and
structural treatment control BMPs during the construction or development
of priority and non-priority projects.
In addition to using published and generally-accepted engineering design
criteria (see Subsection D below), each Co-permittee must utilize the
guidelines in the Orange County Technical-Guidance-DocumentTGD for
site design and structural treatment controls to be readily inspected and
maintainable, and generally of a quality that is satisfactory to the Co-
permittee.
Co-permittees are prohibited from permitting final occupancy or otherwise
effectively issuing final approval of a priority er-ren-prierity-projectsite until
all source control, site design, and structural treatment control BMPs are_
constructed, serviceable, and satisfactory to the Co-permittee or otherwise
certified as such by a licensed professional engineer on behalf of the
project applicant.

a. Serviceable facilities must operate as intended; where the Co-

Permittee is unable to conclusively determine that a facility is

MsS4 Permitusn 4.0  Serviceable, the Co-permittee must require that the project
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applicant conduct a satisfactory field demonstration.

b. Where deficiencies exist, the Co-permittee may permit final
occupancy or issue final approval only if written enforcement action
is taken and a time schedule to bring the site into compliance with its

| Project WQMP er-non-priority-projectplan-has been approved by the
Co- permittee.

c. Co-permittees must require that certifications by the licensed
professional engineer be affixed with said engineer’s stamp and
maintained as part of the W QMP-er-non-priority-project plan.

® Lukes, Robb and Kloss, Christopher, “Managing Wet W eather with Green Infrastructure Municipal

Handbook: Green Streets”, USEPA, Low Impact Development Center, EPA-833-F-08-009, December
2008. Available at:

http://water.epa.gov/infrastructure/greeninfrastructure/upload/gi_munichandbook_green_streets.pdf
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18. Each Co-permittee must have effective standard processes that provide the
following:

MS4 Permit.vsn 4.0

a.

C.

Approved final Pproject WQMPs and Non-Priority Project Water
Quality Plansrnen-prierity-project-plans are retained using a
system that allows for their ready retrieval for

the life of the project.

The Co-permittee is able to validate the authenticity of approved
final Pproject WQMPs and Non-Priority Project Water Quality
Plansnen-priority-projeetplans.

Approved final Project WQMPs and Non-Priority Project Water
Quality Plans nen-prierity-project-plafis-are protected by the Co-
permittee’s standard record protection practices in the event of fire,
information system failure or attack, or.other loss or damage.




Orange County MS4 Permit Page 52 of 86 R8-2014-0002
NPDES Permit No. CAS 618030

C. General Requirements for Priority Projects

1. The Co-permittees must require priority projects to use source control, site
design, and Low Impact Development (LID) BMPs or structural treatment
control BMPs2 to remove pollutants in urban runoff.

2. Project Water Quality Management Plans must be prepared in substantial
conformance with the Orange County Model WQMP and TGDu#niform-

written-technical-guidance.which assists in the implementation of Fhe-
technical-guidance-must-implement the requirements of this Order for the

benefit of persons responsible for preparing, rewewmg and approving,
enforcing, and implementing Project W QMPs?.

3. Project Water Quality Management Plans must be prepared by or under the
supervision of a registered civil engineer erlicensedlandscape-architect
(See Provision XII.D.6. below).

4. Final project Water Quality Management Plans must be approved by or
under the supervision of a registered civil engineer-acting on behalf, and
with the expressed permission, of the Co-permittee.

5. LID BMPs and sStructural treatment control BMPs must be identified using
standard nomenclature and must be sized-and designed in substantial
conformance with standards and methods found in published and
generally-accepted engineering design manuals or as identified in the
Orange County TGD; unnecessary deviations from those standards and
methods are prohibited. Where those manuals conflict with the
requirements.of this Order, this Order shall prevail. W here Co- Permittees
allow deviations, justification(s) for.their necessity must be documented in
the final project WQMP.

6. Each Co-permittee must employ effective, uniform mechanisms to provide
efficiency and consistency in their W QMP-approval process. Such
mechanisms must include; at-a-mirimum; the following_as applicable:

a. Use of written standard. instructions, processes, procedures,
and/or methods.

b. Use of standardized paper forms, checklists, and/or worksheets.

c. Use of model language for project W QMPs or categories of Pproject
WQMPs.

d. Use of standardized models, electronic spreadsheets, web-based
tools, and/or other software, as needed.

e. Prepared maps, tables and/or other sources of information
necessary for preparers and reviewers to evaluate the feasibility of
LID BMPs and structural treatment control BMPs.

7. The mechanisms must be subject to a_bin-annual review by the Co-
Permittees for the purpose of promoting the mechanisms’ continual

? Structural treatment control BMPs refers to “low impact development” (LID) BMPs (i.e., BMPs that provide retention

and biotreatment), as well as standard treatment control BMPs that provide flow-through treatment.

* The Co-Permittee’s Model Water Quality Management Plan (Model WQMP) and Technical Guidance Document (TGD),

and subsequent updates in response to this Order, constitute what is intended as uniform written technical guidance.
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improvement.

8. The Co-permittees must provide and promote a mechanism for
stakeholder input in the continual improvement process at regular
intervals for the preparation, review, enforcement, and
implementation of W QMPs.

9. The Co-permittees must require project proponents to demonstrate

| in each approved Pproject WQMP that there is a source of funding
available and a party responsible for the long-term performance,
operation, and maintenance of source control, site design, and on-
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site or off-site structural treatment control BMPs over the life of the
project.

10. The Co-permittees must provide that approved WQMPs and
associated appropriate easements and ownerships are adhered to

recorded-in-public-recordsthrough an appropriate mechanism and

the information is conveyed to all appropriate parties when there is a

chanqe in pr0|ect or site ownersh|p m—&mannepthat—a#ews—fer—th%

12412.  The Co-permittees must.maintain an electronic database
adequate to identify sites affected by an approved WQMP.

a. The database must be established within 6-months of the adoption
of this Order. The database must.include records identifying all
LID BMPs and structural treatment control BMPs installed after
May 22, 2009 and their following attributes:

i. Type of-LID BMPs and structural treatment control. If a
‘type’ does not comply with Provision XII.C.5., the facility
must be identified as “undetermined”.

ii. ~ Standards applied tothe design of the facility.

iii. Location by watershed and by a scale sufficient for location
in the field.

iv. . Date of construction or date first placed in service.

v. - Party responsible for maintenance and their contact
information, including emergency contact information.

vi... Source of funding for operation and maintenance.

vii.. Actual or alleged performance, maintenance, or nuisance
problems identified during any site inspections by the Co-
Permittees or brought to their attention.

b. Each Co-permittee must provide that information regarding
Project WQMPs that were approved prior to May 22, 2009
populates the database on an opportunistic basis.

c. Sites that are part of the Co-permittees’ industrial and commercial
inspection program inventories and which are subject to any
approved W QMPs must have their information populated in the
database no later than 60 months from the date of adoption of this
Order.

13423. The Co-permittees must refer nuisance problems associated with-
LID BMPs and structural treatment control BMPs to the Orange County
Vector Control District within 5 business days of the problem becoming
known. The Co- Permittees must cooperate in good faith with the
Orange County Vector Control District to remedy any confirmed nuisance
problems.
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D. General Requirements for Structural Treatment Control BMPs

1. Structural treatment control BMPs shall be sized to infiltrate, filter, or
remove pollutants from the design capture volume or design capture
flow from their respective tributary area as.defined in Section XII.D.3
and XII.D.4 of this Order.

2. The selection of structural treatment control BMPs shall conform to the
requirements of Section XII.E through XII.K of this.Order and
accompanying uniform written technical guidance developed by the
Co-Permittees, as applicable:

34. Asingular or set of LID BMPs and structural treatment control BMPs
that are volume- based must be sized to infiltrate, filter, or remove
pollutants from any of the following design capture volumes from their
tributary area:

a. The volume of runoff produced by a 24-hour, 85" percentile storm
event. The volume must be calculated using the County of
Orange’s 85" Percentile Precipitation Isopluvial map.

b. The volume of annual runoff produced by the 85th percentile, 24-
hour rainfall event, determined as the maximized capture storm
water volume for the area, from the formula recommended in Urban
Runoff Quality Management, W EF Manual of Practice No.
23/American Society of Civil Engineers Manual of Practice No. 87
(1998).

cb. 80% or more of the annual runoff volume, based on
published - sedenunicasinstormgevelumevsinethe
methods (e.q., -recommended-in-California Stormwater Best
Management Practices Handbook — Industrial/Commercial_or
the -identified-inthe-Orange County TGD) or project specific
continuous simulation analysis.

de... The volume of runoff, as determined from the local historical
rainfall record, that achieves approximately the same reduction in
pollutant loads and flows as would be achieved by treatment of the
volume of runoff produced by an 85th percentile, 24-hour rain event.

42. A singular or set of -LID BMPs and structural treatment control
BMPs that are flow- based must be sized to infiltrate, filter, or
remove pollutants from
any of the following design flows from their tributary area:

a. The maximum flow rate of runoff produced from a rainfall intensity
of 0.2 inch of rainfall per hour, for each hour of a storm event.

b. The maximum flow rate of runoff produced by the 85th percentile
hourly rainfall intensity, as determined from the local historical
rainfall record, multiplied by a factor of two.
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c. The maximum flow rate of runoff, as determined from the local
historical rainfall record, which achieves approximately the same
reduction in pollutant loads and flows as would be achieved by
treatment of the flow produced by the 85th percentile hourly rainfall
intensity multiplied by a factor of two.

Structural-treatment-controlLID BMPs intended to retain the design
capture volume must be designed to infiltrate, evaporate,
evapetranspirateevapotranspire, or use the volume over a period not to
exceed 48-hours_or another alternative maximum drawdown time
consistent with the sizing and design approaches described allewed-in the
Orange County TGD®. Any remaining volume must be passed on to
another LID BMP or structural treatment control BMP.
The design capture volume or flow may be treated by routing the runoff
through multiple LID BMPs or structural treatment control BMPs organized
in series or parallel. Co-permittees.must require that the design capture
volume or flow be calculated for.each area tributary to a LID BMP or
structural treatment control or.group of -LID BMPs or structural treatment
control BMPs.
5.  Co-permittees must require that practical and durable mechanisms
are provided to indicate the need for maintenance of -LID.BMPs and
structural treatment control BMPs for the benefit of the party responsible
for long-term maintenance.. The mechanism must be readily identifiable
and located on, within, or in close proximity.to LID BMPs and structural
treatment control BMPs; such mechanisms must be documented in the
related approved Pproject W QMP.
D ale o

LID BMPs and sStructural treatment control BMPs must incorporate

design features to minimize the entrainment and bypass of captured
pollutants inthe course of routine maintenance, normal operation, or
overflow.

lopdosminouomncles

989. The Co-permittees must conduct inspections of all approved LID BMPs

® Alternative drawdown times may be used if BMPs are adequately sized to provide the same level of long term capture

as a BMP sized for the design capture volume that drains in 48 hours. Alternative drawdown times must not result in

vector issues or other nuisance issues, and must not compromise treatment performance.
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and structural treatment control BMPs according to the following
schedule:

a. All privately-owned or operated LID BMPs and structural treatment
control BMPs, must be inspected a minimum of once every 5
years®’.

b. All Co-permittee-owned or operated LID BMPs and structural
treatment control

BMPs must be inspected annually prior to the wet season (October

1.St).

condition of nuisance or pollution, as defined in CW C Section 13050.

12. LID BMPs and sStructural treatment control BMPs must not cause or

contribute to an exceedance of groundwater quality objectives.

. LID BMPs and sStructural treatment control BMPs must not be approved

in a final Project WQMP if they are located within waters of the U.S.
unless the related discharges have been authorized pursuant to a Clean
Water Act Section 401 Water Quality Standards Certification or waste
discharge requirements.

. Except as permitted by Subsection E, below, LID BMPs and structural

treatment control BMPs must be designed and constructed in substantial
conformance with the Orange County TGD or other published and
generally-accepted engineering design criteria-._Unnecessary, non-
substantial deviations from such'criteria are prohibited.

E. Nonconforming Structural Treatment Control BMPs: Demonstration Facilities

1.

The Co-permittees are prohibited from approving or allowing to be placed
into service structural treatment control BMPs which do not substantially
conform to published and generally-accepted engineering design criteria
or have substantiated field verification of acceptable performance
(nonconforming structural treatment control) unless_the nonconforming
structural treatment control BMP has developed and provided field-scale
performance data through an application that has been reviewed and
accepted by the Co-permittee in the jurisdiction where the nonconforming
structural treatment control BMP will be implemented. thefollowing-

control BMPhas developed field-scale performance data. is-

dicslecodindhoorelocie o0 docuaniation,
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"Structural treatment controls that are part of sites in the Co-permittees’ industrial and commercial
inventories are required to be inspected as part of the requirements of Sections IX and X of this Order. This
requirement does not supersede the inspection schedules in those Sections.

| 2. A-Co-permittees must report both the application for approval and approval
or denial of any nonconforming structural treatment control BMPs within their
jurisdiction to the Principal Permittee.
3. The Principal Permittee is responsible for coordinating the Co-permittees in
complying with the requirements of this Subsection.

F. Priority Consideration of Retention LID BMPs in WQMPs

1.  The Co-permittees must require that low-impact-development{“LID")-
controlsLID BMPs that employ harvest and use, evaporation/transpiration,

infiltration (collectively “retention LID BMPs”) , or any combination thereof,
of the entire design capture volume be given preference and first
consideration in all WQMPs. That consideration must be demonstrated in
| the approved final Project W QMP.
2. The Co-permittees must require retention LID BMPs for the design capture
volume, or the maximum portion thereof; biotreatment LID BMPs may
only be used in a manner consistent with the criteria identified in

) Section XII.G.1 of this Order.—~whereverbased-on-SubstantialEvidence-
MS4 Permit.vsn 2.0
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Document.
3. Where retention LID BMPs cannotmeetare not provided for, the full design

capture volume, abeve-general-eriteria- the
the-specific basis for this decision shall be documented based on Substantial

Evidence® in theirrejection-in-the approved final Project W QMP.
aiaction antion D MPc m he AL a)

Document.

4. The Co-permittees must require project applicants to mitigate the
environmental and public health hazards of retention LID BMPs to an
acceptable level where the absence of such mitigation would, by itself,
make the use of retention LID BMPs infeasible. Mitigation is.limited to
activities within the project site that could.be reasonably undertaken as
part of the development of the project site and are within the regulatory
authority of the Co-permittees to mandate. Mitigation is not necessary if
the costs disproportionately outweigh the pollution control benefits; any
such finding must be documented in.the final WQMP and be supported
with Substantial Evidence. The approval.of development projects shall
not bedelayed as a result of the schedule of ongoing or future cleanup
activities outside of the control of the project applicant.

G. Secondary Consideration of Biotreatment Sentrol-LID BMPs in WQMPs

1. Structuraktreatment-controlLID BMPs that employ biological uptake,
transformation, or degradation of pollutants (“biotreatment centrol-LID
BMPs”) must be given secondary consideration in the project final W
QMP, when, based on Substantial Evidence, as identified in the Orange
County TGD,; any of the following conditions exist:

a... Retention LID BMPs have been demonstrated to be technically or
economically infeasible;

be. A retention LID BMP is proposed but cannot be sized to treat the
tributary area’s entire design capture volume and a complementing
biotreatment eentret-LID BMP can be designed to treat the

remainder of the design capture remaininrg-volume or a portion
thereof; OR

8 ® “Substantial evidence” is defined in Section 15384 of the CEQA Guidelines (http://resources.ca.gov/ceqa/quidelines/).
The Orange County Technical Guidance Document provides feasibility criteria that are based on this definition.
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cd. A volume-based biotreatment eentrol-LID BMP, used as an
alternative for the same tributary area, will treat the design capture
volume thatis+-5-times-that-of the retention LID BMP that it
replaces.

2. The Co-permittees must ensure that the final approved project W QMP
demonstrates preferential consideration of biotreatment control BMPs over
non- LID BMPs.

3.  When retention LID BMPs are demonstrated to be infeasible according to
Section XII.G.1. above, the Co-permittees must require biotreatment
controlLID BMPs wherever these are:

a. technically feasible;
b. economically feasible; ANB

etestosieonnesninble o
4. Where biotreatment eentrol-LID BMPs eannot-meet-are not provided for
the above-criteriaentire remainder of -the- Co-Permittees-must-document-
the design capture volume that was not retained, specific basis for this

decision shall be documented theirrejection-in-the-approved-finalALQMP—

Fherejection-of biotreatment-control BMPs must-be-based on Substantial
Ewdence in the approved final Project WQMP.

56. Biotreatment eentrol-LID BMPs must be designed to maximize the
infiltration of the design capture‘volume or flow.unless they would cause or
exacerbate a known groundwater quality issue.

H. Tertiary Consideration of Al-OtherStructural Treatment Control BMPs: Non-LID
BMPs

1. . The Co-permittees must maintain and employ a-cemmen-the schedule
which rates the expected performance of specific structural treatment
control BMPs included in the Orange County TGD;-orcategeries-of
chre s cmmbroats bespbelziile

a. Any category of structural treatment control BMPs must include only
those controls that employ the same principal of operation; use
similar treatment mechanisms, and which can reasonably be
expected to exhibit generally similar performance in the removal of
pollutants.

b. The performance of structural treatment control BMPs must be rated
based on the reasonably-expected level of removal of categories of
pollutants. The performance ratings must be classified as “high”,
‘medium”, and “low” level of removal. These ratings must be
distinguished by fixed numeric thresholds.

c. The Co-permittees’ assignment of the expected level of performance
for the structural treatment control BMPs must be based on the best

MS4 Permit.vsn 4.0 available objective evidence_(i.e. International BMP Database). The
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evidence must include field performance test data specific to the

BMP.

2. Structural treatment control BMPs, which are not LID BMPs (“non-
LID BMPs”) may be necessary to complement LID BMPs. Non-LID
BMPs must not be accepted in an approved Project WQMP in lieu of LID
BMPs unless LID BMPs cannot be employed pursuant to Sections XII.F.
and XII.G. above.

The Co-permittees must maintain and employ a. common schedule of
project types and a corresponding common list of pollutants which can
reasonably be expected to be found in urban runoff from those project
types.

If ren-LiBstructural BMPs are the only type of structuralireatment-control
BMP employed to treat runoff from a tributary area of a project, the Co-
Permittees must only accept the use of ren-LID-structural BMPs that
provide either a “medium” or “high” level of treatment for the expected
pollutants.

a. The Co-permittees must use the performance rating schedule in
Provision Xll.H.1. above and the project category schedule in
Provision XII:H.3. above to identify acceptable ron-LiD-
BMPsstructural treatment control BMps for a project.

b. Approved WQMPs must reflect the use of this prescribed
methodology.

If a project does not propose to use any LID BMPs on-site and a regional
or sub-regional off-site LID BMP, that meets the requirements in Section
XII.K. below, is planned to serve the project, the Co-permittees may
require the use of the regional or sub-regional facility. The Co-permittees
must require any BMPs that are needed to satisfy pre-treatment
requirements for that facility where applicable.

I. Specific Requirements for Infiltration LID BMPs

1.

MS4 Permit.vsn g

The requirements of this Section apply to retention LID BMPs that are
intended to infiltrate the entire design capture volume or a portion thereof
(infiltration LID'BMPs). The requirements of this Section are not intended to
apply to bie-treatment-controlbiotreatment LID BMPs or ether-structural
treatment control BMPs

that incidentally infiltrate a portion of the design capture volume or flow.
The vertical separation from the bottom of the infiltration facility to the
seasonal high groundwater must be a distance of 10-feet or more_unless
the LID BMP is determined to have a low contamination potential and an
embedded pre-treatment layer in which case the vertical separation may be
reduced to 5 feet using the evaluation criteria in Appendix VIII of the
Orange County TGD.. Where the groundwater does not support, or does
not have the potential to support, beneficial uses, the Co-permittee may
approve infiltration facilities with less vertical separation provided that
rboundwater quality is maintained and that other potential hazards
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3.

4.

9.

presented by such facilities can be mitigated to an acceptable level.
Infiltration facilities must be located a minimum horizontal distance of 100-
feet from any water supply wells.
Infiltration facilities must incorporate one or more practical mechanisms to
allow verification of the loss rate of the design capture volume. The
mechanisms must be durable and useful over the life of the project and
designed for the benefit of the party responsible for the operation of the
facility.
Infiltration facilities which constitute Class V Injection W ells must comply
with USEPA'’s Class V Rule, or as amended or revised®. In addition,
these wells must also comply with all applicable County and municipal
well construction/destruction ordinances and standards.
Structural treatment control BMPs must. be provided to pre-treat and
remove pollutants that could unreasonably diminish the performance of
the infiltration facility for the duration of the project.unless pre-treatment
mechanisms are incorporated in‘the infiltration facility design itself (e.q.,
amended soil media).
The Co -permittees must develop, utilize the Orange County TGD for
common factor(s) of safety that must be used to
size |nf|ltrat|on facilities. The factor(s) of safety must be based on those
recommended in published and generally- accepted engineering design
manuals.
The Co-permittees must-utilize the Orange County TGDt for the develop;,-
publish—and-employ-a-uniferm protocol for estimating the loss or draw-
down rate used for designing LID BMPs that infiltrate.

a. The protocol must be consistent with.those used in published and
generally-accepted engineering design manuals.

b. The protocol must employ the best available information for
estimating the loss rate.

c. The Co-permittees must require that the following categories of
projects use relevant site-specific methods to estimate soil
infiltration rates:

i. Residential projects affecting more than 10-acres or greater
than 30 dwelling units.
ii. Commercial or institutional projects affecting more than 5-
acres or greater than 50,000 square feet of floor space.
iii. Industrial projects affecting more than 2-acres or greater
than 20,000 square feet of floor space.
Infiltration facilities must not be used in areas where there are known

groundwater quality issues

J. Specific Requirements for Harvest and Use LID BMPs

1.

MS4 Permit.vsn 4.

The Co-permittees must not accept insufficient demand for harvested storm
water as the sole basis for rejecting harvest and use LID BMPs unless the
basis is supported by water demand calculations. Calculated estimates
must demonstrate that the expected wet season water demand is
insufficient to use the harvested design capture volume within a 48-hour
E%riod according to the following:



|  Orange County MS4 Permit Page 63 of 86 R8-2014-0002
NPDES Permit No. CAS 618030
a. The Co-permittees must publish and employ tables of daily average
wet-season (October 1! through April 30") demand rates and
objective project characteristics necessary to provide sufficient
demand for harvested storm water. The demand rates must be
used for estimating anticipated non-potable uses of harvested storm
water.
i.  The rates and thresholds must be based on published
and generally accepted rates or methods for calculating
average daily demand of harvested storm water for non-
potable uses such as toilet and urinal flushing, landscape
irrigation, industrial process supply, evaporative cooling,
and vehicle washing.

ii. The rates and thresholds.must account for the off-setting
effects of rainfall, reclaimed water, water conservation or the
inconsistent nature of demand.

iii. Reclaimed water supplies must be based on available

supplies, not speculative supplies.
iv. Indoor use of harvested stormwater shaII only be conS|dered as the appllcable
plumb|nq code allowsb—A

K. Off-Site Structural Treatment Cc;ntrol BMPs: .I_?egional and Sub-Regional
Facilities

1. Where a planned or existing off-site LID BMP is available-used to treat
runoff from a priority er-ren-priofity-project, the project W QMP and-ren-
must demonstrate that the prierity-considerationfor

use of the off-site facility is consistent with the provisions of this Section
(XILK).

2. Co-permittees must require that structural treatment control BMPs be
located on the project site except under the following conditions:

a. A regional or sub-regional structural treatment control BMP has been
planned as part of a Project WQMP for a Specific Plan, parcel map,
master tract map, master plan of drainage, or similar larger plan of
development that was approved prior to the adoption of this Order
and all of the following requirements will be met:

i The project and the regional or sub-regional structural
treatment control BMP are both located within the approved
Specific Plan, parcel map, or similar larger plan of
development.

8 USEPA, Office of W ater, “Revisions to the Underground Injection Control Regulations for Class V Wells”,
64 FR 68545-68573, December 7, 1999 (or as amended or revised)
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b.

MS4 Permit.vsn 4.0

i. The Project WQMP for the larger plan of development
has been prepared and approved according to the
requirements of
this Order, Order No. R8-2009-0030 or Order No. R8-2002-
0010, whichever was in force at the time.
iii. The Project WQMP for the project complies with all other
requirements of this Order to the extent that those
requirements do not conflict with this Subsection (Subsection

capture-volume-

Vv, The regional or'sub-regional facility is constructed,
serviceable, and satisfactory to the Co-permittee prior to final
occupancy or use of the project site(s) in its tributary area.

Vi, The larger plan of development was approved according to
the requirements of CEQA.

A regional or sub-regional retention LID BMP has been planned by the

Co-permittees, -er-another public agency; or another

legal entity and the following requirements will be met:

i. Site design and source control BMPs have been provided in
the project WQMP.

ii. Any structural treatment control BMPs deemed necessary by
the party responsible for the facility’s performance
(“Operator”) to pre-treat and remove pollutants that could
unreasonably diminish the performance of the facility or
cause or contribute to'a condition of nuisance over its service
life have been provided in the Pproject W QMP.

iii. An Operator will maintain ownership or control over the
facility over the life of projects located within the facility’s
tributary area.

iv. The facility complies with, and/or is subject to, the
requirements in Section XII.D. and, if an infiltration
facility, Section XII.I. above.

V. The regional or sub-regional facility is constructed,
serviceable, and satisfactory to the Co-permittee prior
to final occupancy of the project site(s) in its tributary

area.

vi. Approvals related to the facility occur according to the
requirements of CEQA.

vii. The project WQMP is otherwise prepared

according to the requirements of this Order.
A regional or sub-regional biotreatment centrol-LID BMP has
been planned by the Co-permittees, -er-another public agency,
or another legal entity, and the following requirements will be
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met:

i. Retention of the design capture volume has been maximized
on the project site using site design and source control
BMPs.

ii. The requirements in Section XIl.J.1.b. (for regional or sub-
regional retention LID BMPs above) have been or will be met
as appropriate.

d. There is a LID BMP located offsite for which the Co-permittees’
approval for use would not otherwise cause the Co-permittee to

violate any provision of this Order®. This includes, but is not limited

to, the requirements to:

; . . ‘ ior_LID_BMP ite:

o . f thodaitels dosi

iii. demonstrate the capacity of the off-site facility to serve the
project;

iv. demonstrate adequate funding for the off-site facility's
construction, and/or operation and maintenance for the life of
the project; AND

V. place the facility in service prior to final occupancy or use of
the project site.

L. Waiver of Structural Treatment Control BMPs

1. Co-permittees are authorized to waive their.requirement to provide
structural treatment control BMPs (see Provision XII.C.1 above) to remove
pollutants and subsequently approve a Project W QMP if all of the following
conditions are met:

a. The cost of employing structural treatment control BMPs has been
demonstrated in the project WQMP to disproportionately outweigh the
pollution control benefits.

b. Source and site design BMPs have been incorporated to maximize the
infiltration of urban runoff.

c. The Executive Officer has been provided written notice of the Co-
Permittee’s intent to issue the waiver, along with adequate supporting
documentation, at least 30-days prior to issuance by the Co-permittee.

| d. The Executive Officer approves the proposed waiver or takes no action
within 30 days.

M. Requirements for Non-Priority Projects

| 1. Where a non-priority project, as defined in the Orange County Model
WQMP, includes modifications or improvements that are, or affect areas
that are exposed to storm water or which may be sources of urban runoff,
Co-permittees must require non-priority projects (see Section XII.B.) to
implement source control and site design BMPs to remove pollutants in

| urban runoff. Thisrequirement must-not beconstrued-to-mean-that

structural-treatment-control BMPs-are-not required-for-non-priority-
MS4 Permit.vsn 4.0
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2. 2—Source control and site design BMPs must be documented in a

Non-Priority Project Water Quality PlanNen-PriorityPrejectPlan. The

Non- Priority Project Plan must include a summary rationale for BMP
selection.

| ° In other words, the Co-permittee is faced with the choice of approvinga W QMP where either a retention LID
control could be located on-site or off-site, or where an eligible biotreatment control could be located on- site
or off-site. Except for the facility’s location, the approval would not violate the requirements of this Order

MS4 Permit.vsn 4.0
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4. Source and site design BMPs must generally. conform to published-and-
i the requirements of the Orange

County Model WQMP-and TGD.

N. Hydrologic Conditions of Concern

1. __Co-permittees must address the changes in a priority project site’s
hydrology in the project WQMP according to the requirements of this
Section except under any of the following conditions:
a. The runoff volume and time of concentration for the two-year
| frequency, 24-hour storm event are not significantly affected by
the project. A significant effect must be deemed to occur only
where:
‘ i.  The calculated runoff volume from the site increases by

5% or more over the pre-project condition, and/or

ii. < The calculated time of concentration for runoff from the site

decreases by 5% or more over the pre-project condition.
b. All downstream conveyance channels that will receive runoff from
| the project are engineered’.—hardened; and regularly maintained
to accommodate the necessary design flow capacity as dictated
| by the latest version of the Orange County Hydrology Manual,
and no sensitive stream habitat areas have the potential to be

” Engineered channels may include hardened channels and/or channels with engineered grade control structures or
similar features designed to provide the necessary flow capacity and to be geomorphically stable under discrete and
expected cumulative changes in hydrology.

MS4 Permit.vsn 4.0



|  Orange County MS4 Permit Page 68 of 86 R8-2014-0002
NPDES Permit No. CAS 618030

MS4 Permit.vsn 4.0

C.

adversely affected by discrete or cumulative changes in hydrology.
The project has the demonstrated capacity to infiltrate, harvest and
use, evaporate, or evapetranspirate—evapotranspire the volume of
runoff produced by a two-year storm event within a 48-hour period.
The Executive Officer grants an individual or general variance in
writing to the Permittee(s).

i.  The granting of such variances must be supported by
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objective and relevant studies.

ii. The Co-permittees must comply with any conditions placed
on the issuance of the variance by the Executive Officer.

iii.  The Executive Officer and the requesting Co-permittee(s)
must provide the public an opportunity to comment on the
proposed variance for a period of not less than 30-days prior
to its issuance.

2. For those priority projects that do not meet the conditions in Subsection
XII.N.1. above, the Co-permittees must apply the following conditions:
a. The project WQMP must include a hydrology study that quantifies

MS4 Permit.vsn 4.0

the pre- and post-project runoff volumes, peak flow rates, and times
of concentration for a 2-year storm event.

FheExcept as provided in section XII.N.2.c, the project WQMP
must provide BMPs that modify runoff flow+ates-volumes and
times of concentration e-pre- from the project site cenditions-for
thea 2-year, 24-hour 'storm_such that:

Post-project runoff volumes for the 2-year, 24-hour storm event

orto-withindo not increase by more than 10% theregfcompared
to the pre-project runoff volumes for the 2-year, 24-hour storm
event, and

Post project times of concentration for.the 2-year, 24-hour storm

event.do not decrease by more than 10% compared to the pre-
project times of concentration for the 2-year, 24-hour storm
event.

c. The provisions of section XII.N.2.b shall apply -eventeorto-within-

10%-thereef-unless any of the following haves occurred:

i. A Clean Water Act Section 401 W ater Quality Standards
Certification has been issued authorizing discharges of fill
associated with channel modifications that would
accommodate the project’s changes in hydrology while
protecting beneficial uses.

ii.  Site design and/or structural treatment control BMPs
proposed for the site to reduce pollutants in urban runoff
already effectively modify runoff volumes and times of
concentration such that they satisfy Provision XII.N.2.b.,
above.

iii. The Project WQMP has demonstrated that it is
infeasible to satisfy the criteria of XII.N.2.b, above,
through the use of infiltration and/or harvest and use,
and the project has provided site design, structural
treatment control, and/or flow control BMPs such that
the post-project peak runoff flow rates for the 2-year, 24-
hour storm event are not increased by more 10%
compared to the pre-project peak flow rates for the 2-
year, 24-hour storm event.
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3. Co-permittees must prepare a set of watershed maps that identify
management areas tributary to drainages that have not been engineered;
hardened; and regularly maintained to accommodate the design flow
capacity, as dictated by the latest version of the Orange County Hydrology
Manual, and where sensitive stream habitat areas have the potential to be
adversely affected by discrete or cumulative changes in hydrology (see
Provision XII.N.1.b. above).

a. The Co-permittees must submit the watershed maps in draft form to
the Executive Officer for approval no later than 6 months following
the adoption of this Order.

b. The Co-permittees must make changes requested by the Executive
Officer within 30-days of receipt of the request. The Executive
Officer is authorized to approve the watershed maps conditioned
upon completion of the changes.

c. Upon approval by the Executive Officer, the Co-permittees must
consistently use the applicable maps to identify projects that will be
subject to the limitations on changes in runoff volumes, -and-times
of concentration, and peak flow rates provided in this Section
(Section XII.N.).

O. Alternative Compliance

At the discretion of each Copermittee, Priority. Projects may be allowed to participate
in an alternative'.compliance program if implementation of Structural Treatment
Control BMPs: Non-LID BMPs identified:in Section VII.H. are deemed technically
infeasible and there is no Off-Site Structural Treatment Control BMPs identified in
Section VII.K available to treat runoff from the project. Alternative Compliance
Programs shall be consistent with the elements for alternative compliance identified in
the Orange County Model WQMP.
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XIII. PUBLIC EDUCATION AND OUTREACH

a. The Co-permittees must implement an effective public education program that
both raises awareness of pollution prevention best practices and eauses-
changes the audiencebehavior of target audiences -take-action-to reduce

pollution of urban runoff. The program must include a general audience,

consisting of residents of school age and older and commercial and industrial

establishments, and a target audience selected from the general audience to
‘ address high- priority urban runoff pollution issues_identified by the Co-

Qermittees.

—The Co-

Permlttees must:

1. Make a minimum of 10 Million annual impressions on the general
audience using educational content in multiple media to raise awareness
of pollution in urban runoff;

2. Identify goals and related measurable objectives that address a-minimum-
ef-three—high-priority urban runoff pollution issues over the term of this
Order. Issues must be identified for the entire permit area, for each
watershed, or for each city;

3. ldentify and-analyze-target behaviors and target audiences for specific
behavior-based outreach to address believed-to-have-the-greatest
influence-on-the-seleeted-high-priority urban runoff pollution issues;

43. Create specific messages that are appropriate to the target audiences
and to‘identified-sub-groups within'the general audience, where
appropriate;

54. Develop educatlonal content for media-with-the-meost-potentiat-to-appeal
to-the-audiences as defined by the Co-permittees in a written plan;

65. Determine the'methods and processes of distributing the
educational content;

76. Objectively evaluate the effectiveness of the program; AND

87. Provide opportunities for public input, and demonstrate consideration
of that input, in the development of the-programoutreach campaigns
addressing high-priority urban runoff pollution issues identified in written
plans.

c. The Co-permittees must provide a rationale in atheir written plan to justify
the selected high-priority urban runoff issues and related target audiences.

d. During the term of this Order, the Co-permittees must distribute the educational
content, using one or more of the selected methods and procedures
determined most appropriate by the Co-permittees. The content must be
distributed in a manner that is designed to communicate the program’s
messages to the general and target audiences annually, beginning with the
next full monitoring and reporting period after the adoption of this Order.

e. The Co-permittees must implement an effective program to measure
the achievement of the objectives and requirements in Section XIII.

1. The program must include an annual assessment of progress towards
meeting the goals and objectives of the education program.

2. The Co-permittees must adapt their educational program in response to
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any shortcomings found as a result of the annual assessment.
3. The program must include a statistically valid survey to measure:
a. the general audiences’ knowledge regarding the sources of urban
runoff pollution;
b. the general audiences’ knowledge of the impacts of the
pollutant(s) on the environment; awareness of what the general
audience can do to help prevent urban runoff pollution; AND
c. specific changes in the general audiences’ behavior(s) to prevent
urban runoff pollution.
4. The survey must be completed no later than 60 months from the date of
the adoption of this Order.
5. The survey results must be made available to the public through a press-
release, web site, or similar method acceptable to the Executive Officer.

XIV. MUNICIPAL FACILITIES/ACTIVITIES

A. Each Permittee shall continue to implement the Model Municipal Activities
Program developed by the Permittes for fixed facilities; field operations and
drainage facilities to ensure that public agency facilities and activities do.not
adversely impact water guality.

A. Each Co-permittee must maintain an inventory of fixed facilities, owned or
controlled by the Co-permittee, that have the potential to discharge pollutants in
urban runoff.

1. The inventory must include the following:

systemsDramaqe facilities;

b. Municipal landfills;

c. Waste incinerators;

d. Solid waste transfer facilities;

e. Land application sites;

f. Sewage collection and treatment facilities;

g. Hazardous waste treatment, disposal, and recovery facilities;

h. Corporation, maintenance, and storage yards;

i. Airfields;

j. Parks and cemeteries;

k. Public buildings (police and fire stations and training facilities,
libraries, etc.)

I. Stadiums;

m. Equestrian facilities;

n. Animal shelters and kennels;

0. Boat yards and marinas;

p. Public parking facilities; and

g. Areas or facilities that discharge directly to lagoons, the ocean, or

environmentally sensitive areas.

B. The Principal Permittee may propose a schedule for the prioritization,
inspection and cleaning of floed-management-and-storm-water
conveyancedrainage facilities systems-under the Co- Permittees’ control. The
proposed schedule is subject to the approval of the Executive Officer. If
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approved, the schedule will serve as an alternative to the schedule prescribed

by Subsection XIV.C. below.

C. Each Co-permittee must inspect a minimum of 80% of the drainage facilities
(catch basins, storm drain inlets, open channels) floed-management-and-storm-
water-conveyanee-systems-under their control annually. 100% of the systems-
facilities must be inspected every two years. Each Co-permittee must prepare a
written inspection and maintenance schedule for each facility subject to this
requirement.

1. Accumulated pelutants-trash and debris must be removed from below-
ground-pertions-of-the systems-facilities in a timely manner when found.
2. Where other agencies’ authorization is required to remove poliutants-
trash and debris from the systems-facilities (i.e. CW A Section 404 permit),
the Co-permittee must make a good faith effort to secure the necessary
authorizations and remove the accumulated pellutants-trash and debris in
a timely manner.

3. Co-permittees must exercise their discretion and increase the inspection
and cleaning frequency as necessary for those portiens-of-the-

systemsfacilities which tend to accumulate “urusualiylarge-quantities”
ef peliutantstrash and debris.
6. Each Co-permittee must have a_program r-effective-management-system-

in place to detect and eliminate or minimize the seepage of wastewater
from sanitary sewers to the storm drain system.

D. Except for floed-managementand-storm-waterconveyance-systemsdrainage
facilities, each Co- Permittee must categorize fixed facilities that they own or
control into “high= priority”, “medium-priority”, and “low-priority” sites.

1. The Co-permittee must inspect each fixed facility according to the
following schedule:
a. High-priority sites must be inspected once per year.
b. Medium-priority. sites must be inspected once every two years.
c.. Low-priority sites must be inspected once every five years.
2. The following fixed facilities must be categorized as “high-priority” sites:

Municipal landfills

Publicly-owned treatment works

Waste incinerators

Solid waste transfer facilities

Land application sites

Corporation, maintenance, and storage yards

Hazardous waste treatment, disposal , and recovery facilities

Land-side areas of airfields

Facilities that are located adjacent or within an environmentally

sensitive area or that discharge directly to an environmentally

sensitive area.

3. Co-permittees must categorize all other fixed facilities according to a
uniform objective ranking system developed by the Principal Permittee.
The ranking system must be based on the following factors:

a. The degree to which potentially polluting activities occur in areas
exposed to storm water.

b. The quantity of potentially polluting materials used or stored at the
facility.

~TQ @0 ooTY
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c. Whether or not the activities at a site could produce pollutants that
cause or contribute to the impairment of a water body listed
according to CW A Section 303(d).
The risk of a release of a pollutant.
The occurrence of known or suspected non-storm water discharges.

and-the-number-of-employees-assigned-to-the

~oo
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4. Co-permittees must carry out inspections of fixed facilities to: identify and
correct observed violations of the municipal code or ordinance related to
protecting water quality; identify and correct unnecessary deviations from
standard operating procedures (see Section XIV.E. below); internally
enforce relevant discharge requirements; and identify and eliminate or
minimize known or suspected non-storm water discharges.

E. Co-permittees must implement an effective program to prevent the discharge of
poIIutants from Co- permlttees fleld actlwtles and fixed facilities.

2. The program must include written standard operating procedures for Co-
Permittees’ staff that engage in field activities and activities at fixed facilities
that have the potential to discharge pollutants in urban runoff.

a. The standard operating procedures must incorporate BMPs to prevent or
minimize such dlscharges of poIIutants

3. The programmust include a training program to provide Co-permittees’ staff
with an awareness of the responsibilities described in standard operating
procedures relevant to their duties (See Section XVI below).

4. The program must mclude an mspectlon progra for fleld achwhes%e—&dent#y—

F. Each Co-permittee must implement an effective program: to reduce the use of
unwarranted or excessive applications of pesticide and fertilizer at facilities that
they own or control; to ensure that pests are controlled using the best available
methods while protecting water quality; and to ensure that pesticides are used
in accordance with Federal, State, and local laws and regulations.

1. Each Co-permittee must develop and implement Integrated Pest
Management, Pesticide and Fertilizer Guidelines.

2. Each Co-permittee must review pesticide applications of cenductannual-
integrated-pest-managementauditsfor-chemicals known or suspected of
impairing water quality to enforce the use Integrated Pest Management
Strategies that reduce their potential entry into MS4s.
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3.

Each Co-permittee must review conduct-annual fertilizer use audits-to
verify that application rates do not exceed those recommended by
University of California Integrated Pest Management Research, or
similarly qualified organizations, and to enforce fertilizer application
methods that eliminate or minimize fertilizer entry into MS4s.

XV. MUNICIPAL CONSTRUCTION PROJECTS AND ACTIVITIES

XVI.

A. This Order authorizes the discharge of storm water runoff from construction
projects that are under the ownership or direct.responsibility of any of the Co-
Permittees and that may result in land disturbance of one acre or more; or
less than one acre if the project is part of a larger common plan of
development or sale which is one acre-or more.

B. All construction activities must be in compliance with the conditions and provision
of the latest version of the State Board’s General Permit for Storm Water
Discharges Associated with Construction.and Land.Disturbance Activities (NPDES
Permit No. CAS000002) with the following exceptions:

1.

2.

3.

A Notice of Intent does not need to be submitted to the State Board.
However, an alternate report of waste discharge, acceptable to the
Executive Officer, must be provided.

A Notice of Termination does not need to be submitted. However, an
alternative notice, acceptable to the Executive Officer, must be provided
upon_completion of the project.

The conditions and provisions.in this Order pertaining to post-construction
BMPs prevail.

TRAINING PROGRAMS

Each Co-permittee must have an effective training program for their staff,

contractors and vendors whose duties or responsibilities directly or indirectly
affect the Co-permittee’s capacity to satisfy the requirements of this Order
(collectively, “personnel”).

1.

Those personnel include, but are not limited to, the following:

Storm water program managers;

CEQA practitioners;

Inspectors;

Maintenance personnel,

Plan checkers;

Planners;

The division heads of all of the above staff;

Contractors and vendors who perform duties similar to the above
staff.
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3. Except for industrial, commercial, and construction site inspectors,
personnel must undergo training a minimum of once every two years.
New hires must receive their initial training within 6 months of their initial
hire date.

4. The training program must be subjected to an annual review, for the
purpose of achieving continual improvement of its effectiveness, and must
be updated accordingly.

5. Training materials must be written in plain, straightforward language,
avoiding technical terms as much as possible; and using a coherent and

eaS|Iy readable style. Imegﬂwateﬂa%must—Fmbexeeedra% grade-

6. The Co-permittees must employa method that objectively demonstrates
that personnel individually have the necessary level of expertise and
competence commensurate with their duties and responsibilities.

7. The Co-permittees must maintain records demonstrating that personnel
have satisfied the requirements of the training program; records must be
maintained for a minimum of three (3) years.

8. Training records must be maintained for as-part-of staff, -persennelrecerds
and-contractors, and vendors records;-as part of a region-wide training
registry, or through another mechanism acceptable to the Executive
Officer.

B. The Principal Permittee must establish a written training curriculum for use by
the Co-permittees. The contents of the curriculum must be commensurate
with the duties and responsibilities of the affected personnel.

1. Ataminimum-The Co-permittees should consider training all
affected personnel mustbe-trained-in the following subject matter:

a.An overview of Federal, state and local water quality laws and
regulations pertaining to urban runoff.

b. The potential direct and indirect impacts of urban runoff on
receiving waters.

c. Current water quality impairments.

d. The potential sources of pollutants in urban runoff.

e.. Specific actions that personnel are obligated to take to reduce
pollutants in urban runoff.

2. The Co-permittees should consider trainingAt-a-minimum; personnel who
are responsible for inspecting construction sites must-be-trained-in the
following subject matter:

a. Federal, state and local water quality laws and regulations
pertaining to construction and grading activities.

b. The potential effects of construction and grading activities and
urbanization on water quality.

c. The proper application and use of erosion and sediment control
BMPs.

d. The Co-permittee’s enforcement tools and procedures.

3. The Co-permittees should consider training At-a-minimum-personnel

responsible for inspecting commercial and industrial sites must-be-
MS4 Permit.vsn 4.0
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a. Federal, state and local water quality laws and regulations
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pertaining to commercial and industrial activities.

b. The potential effects of commercial and industrial activities and
urbanization on water quality.

c. The proper application and use of non-structural and structural
treatment control BMPs.

d. The Co-permittee’s enforcement tools and procedures.

4. The Co-permittees should consider trainingAt-a-minimum; personnel
responsible for inspecting restaurants must-be-traired-in the following
subject matter:

a. Proper oil and grease disposal.

b. Proper housekeeping of trash bins and trash bin enclosures.

c. Proper cleaning of floor mats, mops, filters, and garbage containers
and proper disposal of related waste water.

d. Proper methods of cleaning parking lot areas.

b. Proper spill clean-up methods.

c. Proper operation and maintenance of devices designed to separate
fat, oil, and grease from wastewater.

d. The Co-permittee’s enforcement tools and procedures.

| 5. The Co-permitteesshould consider training At-a-minimum;-personnel
responsible for investigating, eliminating or permitting illicit discharges
| and illicit connections mustbe-trainred-in the following subject matter:

a. The potential effects of illicit discharges and illicit connections on
water quality.

b.SSO and general spill response and.coordination procedures.

¢. Investigation techniques‘and procedures.

b.” The Co-permittee’s enforcement tools and procedures.

| 6. The Co-permittees should consider training At-a-minimum;-personnel
responsible forpreparing; reviewing or approving W ater Quality
Management Plans or Non-Priority Project Water Quality Plans ren-
priority-preject-plans-or for ensuring their implementation must-be-trained
in the following subject matter:

a. The requirements found in Section XIlI of this Order.

b. The related written processes, procedures, and methods for
selecting, sizing, and designing source control, site design, and
structural treatment control BMPs.

c. Investigation techniques and procedures.

d. The Co-permittee’s enforcement tools and procedures.

XVIl. NOTIFICATION REQUIREMENTS

A. When Co-permittees become aware of a site or incident within their jurisdiction
that poses an imminent threat to human health or the environment, the Co-
Permittee(s) must take the following actions:

1. Provide oral or electronic mail notification to Regional Board staff of the
imminent threat within 24 hours of becoming aware.
2. Submit a written report within five (5) business days following the initial

MS4 Permit.vsn 4nootlflcatlon to Regional Board staff. The report must provide the following
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a. Details of the location, nature and circumstances of the threat to
human health or the environment.

b. Details of any corrective action(s) taken or planned to mitigate the
threat and prevent its reoccurrence.

c. ldentity of the responsible parties.

d. Describe any enforcement actions taken or planned by the Co-
Permittee.

3. Record incidences and the related report in the applicable construction,
industrial or commercial site database.

B. For the purposes of this Section, sewage spills in_excess of 1,000 gallons and all
reportable quantities of hazardous waste spills,as per 40 CFR § 117 and 40CFR
§ 302, constitute imminent threats to human health or the environment.

C. If, during the course of a site inspection or complaint investigation, Co-permittees
or their representatives become aware of a known, suspected, or threatened
violation of applicable waste discharge requirements (i.e. State-wide General
Industrial or Construction Permits, etc.), the Permittee must provide written notice
to the Executive Officer.

1. Where circumstances do not pose an imminent threat to human health
or the environment; the written notice must be provided on a quarterly
basis. For the purposes. of this Provision, each quarter of the
monitoring and reporting period constitutes a reporting period, with the
notice due within 30-days of the .end of each period.

2. The notice must include the location, nature and circumstance of the
known, suspected, or threatened violation(s); prior history of any
relevant violations of state and local requirements; and action(s) taken
or planned by the Co-permittee(s) to bring the site operator into
compliance.

XVIIL.- TOTAL MAXIMUM DAILY LOAD IMPLEMENTATION

A. TMDL Provisions

1. _The responsible Co-permittees must implement BMPs to achieve the Waste L oad

—Allocations (‘W LAs”) specified in Appendices B through H of this Order'®. The
responsible Co-permittees must comply with all other requirements in those
Appendices.

2. Effluent limitations are generally expressed in numerical form. However, USEPA

guidance®® provides discretion for how TMDLs should be incorporated into

8 USEPA. 2002. Establishing Total Maximum Daily Load (TMDL) Wasteload Allocations (WLAs) for Storm Water
Sources and NPDES Permit Requirements Based on Those WLAs. P. 4.

 USEPA, 2010. Revisions to the November 22, 2002 Memorandum “Establishing Total Maximum Daily Load
(TMDL) Wasteload Allocations (WLAs) for Storm Water Sources and NPDES Permit Requirements Based on
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permits for NPDES-requlated municipal and small construction stormwater

discharges, including expressing effluent limitations as BMPs or other similar
requirements rather than as numeric effluent limitations.

3. Consistent with USEPA’s recommendation, this section implements TMDLs through an
iterative BMP _approach capable of achieving the WLAs in accordance with the associated
compliance schedule (e.q,. BMP-based compliance). The Permit includes numeric WLA
as a performance standard and not as an effluent limitation. The WLA can be used to
assess if additional BMPs are needed.

4. The provisions of this Part | implement and are consistent with the assumptions and
requirements of all waste load allocations (WLAs) established in TMDLs for which some
or all of the Permittees in this Order are assigned.

a. TMDL-specific provisions are grouped by watershed in Appendix A.

b. The Permittees subject to each TMDL are identified in Appendix A.

c. The Permittees shall implement BMPs to achieve the applicable TMDL
provisions contained in Appendix B through H, consistent with the
assumptions and requirements of the WLAs established in the TMDLs,
including implementation plans.and‘schedules, where provided for in
the State adoption and approval of the TMDL (40
CFR§122.44(d)(1)(vii)(B); Cal. Wat. Code §13263(a)). Where an
implementation plan and schedule is not provided for a particular
TMDL in Appendix B through H (e.g., TMDLs promulgated by USEPA),
Permittees shall either demonstrate the applicable WLA has been
achieved by the effective date of this Order, or, demonstrate
compliance through any one of the means identified in Provision
XVIII.B.

d. A Permittee may comply with the applicable TMDL provisions in
Appendix B through H.using any lawful means, including the
compliance mechanisms identified in Provision XVIII.B.

Comgllance W|th the reguwements of PrOV|S|on XVIIL. B the—'FMDL—

satisfies Subseetrensthe reguwements for the relevant water g uahty '
standard(s) in Provisions IV.A. through IV.C. above forthe relevant

water gquality standard(s).
AB. Compliance Determination
1. By the final compliance date applicable to the relevant TMDL (specified in

Appendices B through G), a Permittee shall be considered in compliance with an
applicable TMDL if any one of the following is demonstrated:

a. The Permittee, or group of Permittees, has notified the Executive
Officer, through written notice, of the intent to develop a plan to
achieve the applicable WLAs. Upon approval from the Executive
Officer, the Permittee(s) must fully implement the plan.

| Those WLAs.”
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i. To be considered fully implementing an approved plan, a
Permittee must be implementing all actions consistent with the
approved plan and applicable schedules.

i. A Permittee that does not implement the plan in accordance with

the milestones and compliance schedules shall demonstrate
compliance with the TMDL provisions pursuant to Provision
XVII.B.1.b —e.;

iii.  This option applies to all TMDLs, including TMDLs where the

implementation schedule has not yet passed, TMDLs where no
implementation schedule has been specified (e.g., EPA
promulgated TMDLs), or where the implementation schedule has

passed.

iv. Plans must be developed according to the requirements

specified in Provision XVIII.B.2.; OR

There are no exceedances of WLA(s) in the receiving water at the

monitoring location(s) designated by the applicable TMDL to assess
achievement of the WLA(s); OR

There are no_exceedances of W LA(s) at the Permittee’s applicable

MS4 outfall(s). The monitoring location(s) must be designated
pursuant to the requirements of MRP R8-2014-0002; OR

There is no discharge from.the Co-permittees’ MS4 to the

receiving water during the time period subject to the WLA; OR

Exceedances of a WLA occur at a frequency that is less than or equal

to the frequency specified in the “Water Quality Control Policy for
Developing California’s Clean W ater Act Section 303(d) List”
(September 2004) as amended or revised .

2. f a Permittee, or group of Permittees, elects to prepare a plan to comply with the

applicable TMDL provisions pursuant.to Provision XVIII.B.1.a, the plan must be

comply with the following requirements:

MS4 Permit.vsn 4.0

Draft plans must be submitted per the following timeline:

i. For TMDLs where a plan is not a required element of the
implementation plan section of the Basin Plan Amendment (e.q.,
EPA promulgated TMDLs), the draft plan must be submitted
within 18 months of the written notice of intent for plan

development.

ii. For TMDLs where a plan is a required element of the
implementation plan section of the Basin Plan Amendment, the
draft plan must be submitted consistent with the schedule of the
Basin Plan Amendment.

iii. For TMDLs where a plan has already been developed and is

currently being implemented, Permittees may request in their
written notification that the Executive Officer approve the plan as

equivalent to the requirements of this Provision XVIII.B.2. Upon
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b.

approval, the plan will satisfy the requirement of this Provision
XVIIIL.B.2.

A plan can be developed separately for an individual TMDL, or,

several TMDLs can be combined and addressed in one plan.

For TMDLs where a plan is a required element of the Basin Plan

Amendment, the development and implementation of the plan,
including any associated schedules, review periods, and
modifications, must be consistent with the requirements of the Basin
Plan Amendment.

For TMDLs where a plan is not arequired element of the Basin Plan

Amendment, plans must:

i. Characterize water quality in the receiving waters, as it pertains
to the relevant TMDL(s);

ii. Characterize contributions of MS4 discharges to exceedances in
receiving waters

iii. Describe BMPs that are currently employed to control the

pollutant(s)

iv.  Describe any proposed-new BMPs, or modification of currently
employed BMPs, necessary.to achieve the WLAs.

v. Include an analysis that provides reasonable assurance that the
identified BMPs will achieve the WLAs. Such analysis can
include trend analysis, acceptable to the Executive Officer, that
demonstrates no additional BMPs are necessary to achieve the

WLA(S).

vi. __Identify an adaptive management process that evaluates the
effectiveness of the BMPs and provides for modifications of the
plan as necessary to achieve the WLAs

vii. _ldentify a schedule that includes key milestones and specific
dates for the implementation of the BMPs.

viii. _ Draft plans are subject to review and approval by the Executive
Officer. Permittees must modify the plan within 60-days of
written notification by the Executive Officer. Upon approval by
the Executive Officer, the plan is considered final and must be
fully implemented by the Permittee(s).

ix.  Prior to Executive Officer approval, each plan will be subject to a

30-day public review period.
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e. All final plans must be made available to the public and posted to the

Permittee(s) website(s), the Principal Permittee’s website, or another

method acceptable to the Executive Officer.

“WLAs and other requirements are subject to change through the Basin Plan Amendment process during
the term of this Order. _When and if WLAs are modified through a Basin Plan Amendment, Fthis Order may be
modified, revoked or reissued prior to its expiration date to incorporate any requirements imposed upon the
|  Co-permittees through the FMDL processrelevant Basin Plan Amendment. See Provision XXII.A.4.
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XIX. PROGRAM EFFECTIVENESS ASSESSMENTS

A. Each Co-permittee must have a program.in place to ebjectively-assess the
effectiveness of best management practlces and/or the overaII stormwater
. . The

program must be documented in writing.

B. The Principal Permittee must develop a model program effectiveness
assessment. The model assessment must address storm water program
elements that are common to all or a majority of the Co-permittees and that
are necessary to compile information on the overall performance of the Co-
Permittees’ collective efforts.

C. Each Co- permlttees programs must be comprlsed of the followmg elements

3. A system to ebjectively-measure the performance of each intervention-
BMP or group of interventionsBMPs. The system must include valid

performance metrics (or measures), the method(s) to measure and
analyze the metrics, and a method to track and document outcomes.
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4. Annual evaluation of the validity-of-thestormwater program; how
effective the interventions-BMPs are in achieving the desired outcomes; if
the performance metrics and the method(s) for measuring outcomes are
valid; and any changes found necessary to improve the effectiveness of
| the interventions-BMPs or the overall processstormwater program.
D. Each Co-permittee must perform assessments of their best management
| practices and/or overall stormwater program annually. The results must be
included in the Annual Progress Report (see Monitoring and Reporting Program
No. R8-2014-0002). Reported outcomes must be expressly compared to the
| objestive-requirements of this Order (prescribed performance standards) where
they are provided. The Principal Permittee is responsible for compiling and
analyzing information where necessary to demonstrate compliance with the
requirements of this Order.
E. Each Co-permittee must have an effective mechanism that solicits input from
stakeholders in the development and implementation of the program
effectiveness assessments.

XX. EISCAL ANALYSIS

D. The Co-permittees must prepare and submit a unified fiscal analysis to the
Executive Officer of the Regional Board. The analysis must conform to fiscal
reporting guidance issued by USEPA when available. The analysis must be
submitted with the Annual Progress Report (see Monitoring and Reporting
Program No. R8-2014-0002) and, at a minimum, include:

1. An accounting of each Co-permittee’s expenditures for the previous fiscal
year;

2. An accounting of each Co-permittee’s budget for the current fiscal year;

3. A description of the source of funds; AND

4. Each Co-permittee’s estimated budget for the next fiscal year.

XXI. " PROVISIONS

A. All reports that are submitted by the Co-permittees according to the requirements
of this Order and which are subject to the approval of the Executive Officer will
be publicly-neticed and made available at the Regional Board’s web site or
through other means: Noticed reports will be subject to public review and
comment. The Executive Officer will consider all comments received prior to
approval of the reports. Any unresolved, significant issues will be scheduled for
a public hearing at a Regional Board meeting prior to approval by the Executive
Officer.

B. The Co-permittees must comply with the requirements of Monitoring and
Reporting Program No. R8-2014-0002 (“MRP”), as amended or revised during
the term of this Order. The MRP is hereby made a part of this Order. The
requirements of the MRP are subject to revision under the direction of the
Executive Officer.

1. Any proposed revisions to the MRP must be submitted in writing to the
MS4 Permit.vsn 4.0
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XXiI1.

Executive Officer for approval.

2. The Principal Permittee must provide public notice of any proposed
revisions. The public notice must include direct notice given to potential
and known interested stakeholders.

3. The Executive Officer must provide a minimum of 20-days to interested
parties to comment before approving any revisions.

2. The Co-permittees must make available to the public the results of field
and laboratory analyses performed on all samples collected pursuant to
the MRP.

The NPDES program requirements contained in 40CFR§122.21(a), (b), (d)(2),
(), (p), (h), (i), (j), (k), and (I); and 40CFR§122.42(c) are incorporated into this
order by reference.

The Co-permittees must report to the Executive Officer of the Regional Board
any known discharges of storm water or non-storm water which may have an
impact on human health or the environment.

The Co-permittees must report to the Executive Officer any suspected or known
activities on federal, state; or other entity’s land or facilities where the Co-
Permittees do not have jurisdiction; where the activities may be contributing
pollutants to waters of the U.S.

PERMIT MODIFICATION

In accordance with 40CFR§122.41(f), this Order may be modified, revoked or
reissued prior to its expiration.date for the following reasons:

1. To address significant changes in conditions identified in the technical
reports required by the Regional. Board which were unknown at the
time of the issuance of this Order;

2. To incorporate applicable requirements of state-wide water quality control

plans adopted by the State W ater Resources Control Board or any
amendments to the Basin Plan approved by the Regional Board, the State
Board, and, if necessary, by the Office of Administrative Law;

3. To comply with any applicable requirements, guidelines, or
regulations issued or approved under the Clean Water Act, if the
requirements, guidelines, or regulations contain different
conditions or additional requirements than those included in this
Order; OR

4. To incorporate any requirements imposed upon the Co-permittees
through the TMDL process.

B. The filing of a request by the Co-permittees for modification, revocation, and

reissuance or termination or a notification of planned changes or anticipated
noncompliance does not stay any conditions of this Order.
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XXIll. PERMIT EXPIRATION AND RENEWAL

A. This Order will expire on MONTH DAY, 2019. The Co-permittees must file a
report of waste discharge (permit application) no later than 180 days in advance of
the expiration of this Order after which this Order may be administratively extended
(40 CFR §122.6). The submittal of a report of waste discharge will constitute an
application for issuance of new waste discharge requirements (40 CFR §
122.41(b)).

B. All permit applications (reports of waste discharge),/Annual Progress Reports,

and other information submitted under this Order must be signed by either a
principal executive officer or a ranking elected official (40 CFR § 122.22(a)(3)) or
a duly-authorized representative as per 40(CFR § 122.22(b).

C. This Order shall serve as a National Pollutant Discharge Elimination System
(NPDES) Permit pursuant to Section'402(p) of the Clean Water Act, or
amendments thereto. This Order shall become effective fifty (60) days after the
date of its adoption, provided that the Regional Administrator of the USEPA has
no objections. If the Regional Administrator objects to its issuance, this Order
shall not become effective until. such objection is withdrawn.

D. Except for enforcement purposes, Order No. R8-2009-0030 is hereby withdrawn
upon the effective date of this Order.

XXIV. STANDARD PROVISIONS

A. Duty to Comply

1.. The Co-permittee(s) must comply with all of the conditions and provisions
of this Order.  Any noncompliance with the requirements of this Order
constitutes a violation of the CW A and the CWC. Noncompliance is
grounds for enforcement action and/or removal from Permit coverage.

2. Any failure to take appropriate corrective action(s) as specified in this
Order or as directed by the Executive Officer is also a violation of this
Order.

3. The Co-permittee(s) must comply with effluent standards or prohibitions
established under section 307(a) of the CW A for toxic pollutants.
Compliance must be achieved within the time provided in the regulations
that establish these standards or prohibitions, even if this Permit has not
yet been modified to incorporate the requirement.

B. General Permit Actions
If any toxic effluent standard or prohibition (including any schedule of
compliance specified in such effluent standard or prohibition) is
promulgated under section 307(a) of the CWA for a toxic pollutant which is
present in the discharge and that standards or prohibition is more stringent
than any limitation on the pollutant in this Permit, this Permit shall be
MS4 Permit.vsn 4.0
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modified or revoked and reissued to conform to the toxic effluent standard
or prohibition and the Co-permittees so notified.
C. Need to Halt or Reduce Activity Not a Defense
It shall not be a defense for a Co-permittee in an enforcement action that it
would have been necessary to halt or reduce the permitted activity in order
to maintain compliance with the conditions of this Permit.
D. Duty to Mitigate
The Co-permittee(s) must take all responsible steps to minimize or
prevent any discharge which has a reasonable likelihood of adversely
affecting human health or the environment.
E. Proper Operation and Maintenance
The Co-permittees must at all times properly operate and maintain any
facilities and systems of treatment and control (and related equipment and
apparatuses) which are installed or used by the Co-permittee to achieve
compliance with the conditions of this Permit. Proper operation and
maintenance also includes adequate laboratory controls and appropriate
quality assurance procedures. Proper operation and maintenance may
require the operation of back-up or auxiliary facilities or similar systems
installed by a Co-permittee when necessary to achieve compliance with the
conditions of this Permit.
F. Property Rights
This(Permit does not convey any property rights or any sort of exclusive
privileges; nor does it authorize any injury to private property or any
invasion of personal rights, nor does it authorize any infringement of
Federal, State, or local laws.or regulations.
G./Duty to Provide Information
The Co-permittees must provide to the Regional Board, State Board, or
USEPA, within a reasonable time, any requested information to determine
compliance with this Permit. The Co-permittees must also furnish, upon
request, copies of records that are required to be kept by this Permit.
H. Inspectionand Entry
1. The Co-permittees must allow Regional Board staff, State Board staff
USEPA staff, or an authorized representative of the municipal operator of
the MS4 receiving the discharge, upon the presentation of credentials and
other documents as may be required by law, to:
a. Enter upon the Co-permittees premises at reasonable times where
a regulated activity is being conducted or where records must be
kept under the conditions of this Permit;
b. Access and copy at reasonable times any records that must be kept
under the conditions of this Permit.
c. Inspect at reasonable times the facility; AND
d. Take pictures, collect samples, collect evidence, or monitor at
MS4 Permit.vsn 4.0
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reasonable times for the purpose of ensuring Permit compliance.

I.  Monitoring and Records
1. Samples and measurements taken for the purpose of monitoring must be

representative of the monitored activity.
2. Records of monitoring must include:
a. The date, exact place, and time of sampling or measurements;
b. The date(s) analyses were performed;
c. The individual(s) who performed the analyses;
d. The analytical techniques or methodsused; AND
e. The results of such analysis.
3. The Co-permittees must maintain a paper or electronic copy of all storm
water monitoring information, copies©f all reports (including the Annual
Progress Reports), SWPPPS, and all other required records, including a
copy of this Permit, for a period of at least five (5) years from the date
generated or date submitted, whichever is later.
J. Electronic Signature and Certification Requirements
All Annual Progress Reports or other.information required by this Permit or
requested by the Regional Board, State Board, USEPA, or local storm
water management agency must be certified and submitted by the Legally
Responsible Person (“LRP”) or the LRP’s Approved Signatory.
K. Certification
Any person signing documents under Section XXIV.J. above, must make
the following certification:

“I certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gather and evaluate
the information submitted. Based on my inquiry of the person or persons
who manage the system or those persons directly responsible for
information submitted is true, accurate, and complete. | am aware that
there are significant penalties for submitting false information, including
the possibility of fine and imprisonment for knowing violations.”

L. Anticipated Noncompliance
The Co-permittee(s) must give notice to the Regional Board and local
storm water management agency of any planned changes in any
municipal activity which may result in noncompliance with this Permit’s
requirements.

M. Penalties for Falsification of Reports
Section 309(4) of the CW A provides that any person who knowingly
makes a false material statement, representation, or certification in any
record or other document submitted or required to be maintained under
this Permit, including reports of compliance or noncompliance shall, upon
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conviction, be punished by a fine of not more than $10,000 or by
imprisonment for not more than two years, or by both.

N. Oil and Hazardous Substance Liability
Nothing in this Permit shall be construed to preclude the institution of any
legal action or relieve the Co-permittee(s) from any responsibilities,
liabilities, or penalties to which the Co-permittee(s) is or may be subject to
under Section 311 of the CWA.

O. Severability
The provisions of this Permit are severable; and, if any provision of this
Permit or the application of any provision of this Permit to any
circumstance is held invalid, the application of such provision to other
circumstances and the remainder of this Permit shall not be affected
thereby.

P. Penalties for Violations of Permit Conditions
Section 309 of the CWA provided significant penalties for any person who
violated a permit condition the implements Sections 301, 302, 306, 307,
308, 318, or 405 of the CW A or any permit condition or limitation
implementing any such section in a permit issued under section 401. Any
person who violated any permit condition of this Permit is subject to civil
penalty not to exceed $37,500 per.calendar day of such violation, as well as
any other.appropriate sanction provided by Section 309 of the CWA. The
Porter<Cologne W ater Quality Control Act also provides for civil and criminal
penalties, which in. some cases are greater than those under the CWA

Q. Transfers (not applicable)

R. Continuation of Expired Permit

12 This Permit continues in full force and effect until a new Permit is issued or
the Regional Board rescinds this Permit.
2. Only those Co-permittees authorized to discharge under the expiring Permit

are covered by the continued Permit.

S. Other Federal Requirements
All other requirements of 40 CFR § 122.41 and 40 CFR § 122.42 are
incorporated into this Permit by reference.
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ACRONYMS

ASBS Areas of Special Biological Significance

BMPs Best Management Practices

CCC Criterion Continuous Concentration

CCR California Code of Regulations (State Water Board regulations are in Title 23)
CEQA California Environmental Quality Act

CFR Code of Federal Regulations

CMC Criterion Maximum Concentration

CTR California Toxics Rule

CWA Clean Water Act

CWC California W ater Code

DAMP Drainage Area Management Plan

DDT Dichlorodiphenyltrichloroethane

HCA Health-Care Agency

LA Load Allocation

LID Low Impact Development

LIP Local Implementation Plan

LRP Legally Responsible Person

MOU Memorandum of Understanding

MPN Most Probable Number

MRP Monitoring and Reporting Program, R8-2014-0002
MS4 Municipal Separate Storm Sewer System

NPDES National Pollutant Discharge Elimination System

PCB Polychlorinated Biphenyl
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PEA Program Effectiveness Assessment

POTW Publicly-Owned Treatment W orks

SARA Superfund Amendments and Reauthorization Act of 1986
SIC Standard Industrial Classification

SIP State Implementation Plan or, more formally, Policy for Implementation of Toxics
Standards for Inland Surface W aters, Enclosed Bays, and Estuaries of California

SSO0 Sanitary Sewer Overflow

SWAMP Surface W ater Ambient Monitoring Program
SWRCB State Water Resources Control Board

TDS Total Dissolved Solids

TMDL Total Maximum Daily Load

USEPA United States Environmental Protection Agency
WEFWaterEnvironment Federation-

WDID W aste Discharger Identification

WDR W aste Discharge Requirements

WLA W aste Load Allocation

WQMP W ater Quality Management.Plan
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GLOSSARY

This Glossary has been prepared for the convenience of the reader. This Glossary is
not an exhaustive catalog of terminology used in this Order. Additional terminology is
defined in the Clean Water Act, USEPA regulations, and the California W ater Code; all
such terms not appearing below are incorporated into this Permit by reference.

Approved Signatory — A natural person who has been authorized by the Legally
Responsible Person (see definition below) to sign; certify, and electronically submit
Permit Registration Documents, Notices of Termination, and any other documents,
reports, or information required by a Permit, the State or Regional Water Board, or
U.S. EPA. The Approved Signatory must be one of the following:

1. For a corporation or limited liability. company: a responsible corporate
officer. For the purpose of this section,a responsible corporate officer
means:

a. a president, secretary, treasurer, or vice-president of the corporation
in charge of a principal business function; or any other person who
performs similar policy or decision-making functions for the
corporation or limited liability company; OR

b." the manager of the facility if authority to sign documents has been
assigned or delegated to the manager in accordance with corporate
procedures;

2. For a partnership or sole proprietorship: a general partner or the
proprietor, respectively;

3. For a municipality, State, Federal, or other public agency: a principal
executive officer, ranking elected official, city manager, council president,
or other public employee with managerial responsibility over the industrial
facility (including, but not limited to, project manager, project
superintendent, or resident engineer);

4. For the military: any military officer or Department of Defense civilian,
acting in anequivalent capacity, who has been designated;

5. For a public university: an authorized university official;

6. For an individual: the individual, because the individual acts as both the
Legally Responsible Person and the Approved Signatory.

7. For any type of entity not listed above: an authorized person with

managerial authority over the industrial facility.

Authorized non-Storm Water Discharges — Non-storm water discharges
authorized pursuant to an NPDES permit. Authorized non-storm water includes:
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uncontaminated condensate from air conditioners, coolers, and compressors and
from the outside storage of refrigerated gases or liquids; flows from riparian habitats
and wetlands; passive footing and foundation drains or crawlspace pumps; non-
commercial vehicle washing; de-chlorinated water from swimming pools; diverted
stream flows; uncontaminated groundwater or spring water; landscape watering,
provided that all pesticides, herbicides, and fertilizers have been applied according
to the approved labeling; discharges from emergency fire-fighting activities; irrigation
water/drainage; and waters otherwise not containing waste:

Basin Plan — The Water Quality Control Plan for the-Santa Ana River Basin (1995)
and subsequent amendments.

Beneficial Uses — The uses of water necessary for the survival or well-being of man,
plants, and wildlife. These uses of water serve to promote the tangible and intangible
economic, social, and environmental goals. “Beneficial Uses” that may be protected
against include, but are not limited to: domestic, municipal, agricultural and industrial
supply; power generation; recreation; aesthetic enjoyment; navigation; and
preservation and enhancement of fish, wildlife, and other aquatic resources or
preserves. Existing beneficial uses are uses that were attained in the surface or
groundwater on or after November 28, 1975; and potential beneficial uses are uses
that would probably develop in future years through the implementation of various
control measures. “Beneficial Uses” are equivalent to “Designated Uses” under
federal law (California Water Code Section 13050(f). Beneficial Uses for the
Receiving Waters are identified in the Basin Plan.

Best Management Practices (“BMPs”) — Also known as storm water control
measures. Schedules of activities, prohibitions of practices, maintenance
procedures, and other management practices to prevent or reduce the pollution of
waters of the United States. BMPs also include treatment requirements, operating
procedures and practices to control plant site runoff, spillage or leaks, sludge or
waste disposal, or drainage from raw material storage (40 CFR § 122.2).

Bioaccumulate — The progressive accumulation of contaminants in the tissues of
organisms to a higher concentration than in the surrounding environment.
Bioaccumulation may occur through any route, including respiration, ingestion, or
direct contact with contaminated water, sediment, pore water, or dredged material.
Bioaccumulation occurs with exposure and is independent of the trophic level of the
organism.

Bioassessment — The use of biological community information to evaluate the
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biological integrity of a water body and its watershed. With respect to aquatic
ecosystems, bio-assessment is the collection and analysis of samples of the benthic
macro invertebrate community together with physical/habitat quality measurements
associated with the sampling site and the watershed to evaluate the biological
condition (i.e. biological integrity) of a water body.

Biological Integrity — Defined in Karr J.R. and D.R. Dudley. 1981. Ecological
perspective on water quality goals. Environmental Management 5:55-68 as: “A
balanced, integrated, adaptive community of organisms.having a species composition,
diversity, and functional organization comparable to that of natural habitat of the region.”
Also referred to as ‘ecosystem health’.

Biotreatment Control BMP — A sub-category of structural treatment control BMPs that
employ biological uptake, transformation, or degradation of pollutants as their principal
mechanism(s) of pollutant removal. Although a portion of the design capture volume or
flow may incidentally infiltrate, evaporate, or evapotranspirate, the principal of operation
involves the discharge of the treated storm water after detention in a densely-vegetated
basin and/or passing through porous, biologically-active medium, dense vegetation or
both.

California Toxics Rule — Numeric water quality criteria for certain Priority Toxic
Pollutants and other water quality standards provisions promulgated by the USEPA for
waters in the state of California. The California Toxics Rule is found in 40 CFR § 131.

Clean Water Act Section 402(p) — The federal statute, codified at 33 USC 1342(p),
requiring municipal and industrial Co-permittees to obtain NPDES permits for their
discharges of storm water.

Clean Water Act Section 303(d)-Listed Water Body — An impaired water body; a
water body in which water quality does not meet applicable water quality standards
and/or is not expected to meet water quality standards, even after the application of
technology-based pollution controls required by the CWA.

Construction Site — Any project, including projects requiring coverage under the
General Construction Permit, that involves soil disturbing activities including, but not
limited to, clearing, grading, disturbances to ground such as stockpiling, and excavation.

Contamination — An impairment of the quality of waters of the State by waste to a
degree which creates a hazard to the public health through poisoning or through the
spread of disease. “Contamination” includes any equivalent effect resulting from the
disposal of waste whether or not waters of the State (inclusive of waters of the U.S.) are
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affected. (California Water Code Section 13050(k))

Co-permittee(s) — Entities regulated under Order No. R8-2014-0002, inclusive of the
Principle Co-permittee.

Criteria — The numeric values and the narrative standards that represent contaminant
concentrations that are not to be exceeded in the receiving environmental media
(surface water, groundwater, sediment) to protect beneficial uses.

Debris — Debris is defined as the remains of anything destroyed or broken, or
accumulated loose fragments of rock.

Design Capture Flow — The calculated flow rate of storm water runoff, typically
expressed as cubic feet per second (“cfs”), that must be treated in one or more
structural treatment control BMPs according to the requirements of this Order.

Design Capture Volume — The calculated volume of storm water runoff, typically
expressed in gallons or cubic feet, that must be treated in one or more structural
treatment control BMPs according to the requirements of this Order.

Dry Weather — W eather in which there is no precipitation.

Effluent — Any discharge of water either to the receiving water or beyond the property
boundary controlled by the discharger.

Effluent Limit/Limitation — Means any restriction on quantities, discharge rates, and
concentrations of pollutants which are discharged from point sources into W aters of
the United States, waters of the “contiguous zone,” or the ocean. (40 CFR §122.2)

Emergency — A sudden, unexpected occurrence, involving a clear and imminent
danger, demanding immediate action to prevent or mitigate loss of, or damage to, life,
health, property, or essential public services (Public Resources Code Section
21060.3).

Environmentally Sensitive Area (“ESA”) — An area in which plant or animal life or
their habitats are either rare or especially valuable because of their special nature or
role in an ecosystem and which would be easily disturbed or degraded by human
activities and developments (Public Resources Code Section 30107.5). These areas
include, but are not limited to: water bodies designated with the RARE beneficial use
in the Basin Plan (W ater Quality Control Plan for the Santa Ana River Basin [1995]
and amendments); an area designated in the Ocean Plan as an Area of Special
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Biological Significance; a water body listed as being impaired pursuant to CWA
Section 303(d); areas designated as preserves or their equivalent under the Natural
Communities Conservation Program (Multiple Species Habitat Conservation Plan,
“MSHCP”) within the Cities and Counties of Orange, Riverside and San Bernardino; or
any area designated as such by a public agency with designation powers.

Erosion — The process whereby material (such as sediment) is detached and
entrained in water or air and can be transported to a different location. Chemical
erosion involves materials that are dissolved and removed and transported.

Executive Officer — The Executive Officer of the Santa Ana Regional W ater Quality

Control Board or delegated staff.
Grading — The cutting and/or filling of the land surface to a desired slope or elevation.

Harvest and Use Low-Impact Development Best Management Practice (“Harvest
and Use LID BMP”) — A sub-category of retention LID'‘BMPs that uses harvest and use
of the design capture volume or/quantified portion thereof. The captured volume is
typically used for non-potable uses such as toilet-flushing, industrial process supply,
and landscape irrigation.

Hazardous Substance — Any substance that poses a threat to.-human health or the
environment due to its toxicity, corrosiveness, ignitability, explosive nature or chemical
reactivity; any substance designated under 40 CFR §116 pursuant to Section 311(b)(2)
of the Clean Water Act.(40 CFR § 122.2).

Hydrologic Condition of Concern (“HCOC”) — A condition of a stream or channel, or
some reach thereof; or a condition of some other water body (e.g. a vernal pool), where
its hydrology is, or is proposed to be, altered by past or future development such that
there has been, or could be, cumulatively significant adverse impacts to the physical or
biological integrity of the water body. A condition where a proposed development site
discharges directly or indirectly to a water body where such conditions are known or
suspected to exist based on Substantial Evidence.

lllicit Discharge — Any discharge to a municipal separate storm sewer that is not
composed entirely of storm water. This does not include discharges that occur pursuant
to an NPDES permit, other than the MS4 Permit, and discharges resulting from fire-
fighting activities (40 CFR § 122.26(b)(2)).

Impaired Water Body — Section 303(b) of the CW A requires each of California’s
Regional Water Quality Control Boards to routinely monitor and assess the quality of
waters of their respective regions. If this assessment indicates that Beneficial Uses are
not met, then that water body must be listed under Section 303(d) of the CWA as an
Impaired W ater Body.

Impervious Surface — That part of a developed parcel that has been modified to reduce
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the land’s natural ability to absorb and hold rainfall. It includes hard surfaces which cause
water to run off the surface in greater quantities or at an increased rate of flow from the
flow that existed under natural conditions prior to development. For example, common
impervious surfaces include, but are not limited to, rooftops, walkways, patios,
courtyards, driveways, parking lots, storage areas, concrete or asphalt paving, gravel
roads, or any cleared, graded, graveled, paved, or compacted surfaces, or other
surfaces which similarly impede the natural infiltration of surface water into the soil.

Infiltration — The flow of water into the soil by crossing the soil surface.

Infiltration Low-Impact Development Best Management Practice (“Infiltration LID
BMP”) — A type of retention LID BMP that employs‘infiltration at the principal mechanism
for the loss of the design capture volume or quantified portion thereof.

Isopluvia — A line on a map drawn through'geographical points having the same pluvial
(rain, precipitation) index.

Land Disturbance — The clearing, grading, excavation, stockpiling, or other construction
activity that results in the possible mobilization of soils or other pollutants into the MS4.
This specifically does not include routine maintenance activity to maintain the original line
and grade, hydraulic capacity, or original purpose of the facility. This also does not
include emergency construction activities required.to protect public health and safety.

Legally Responsible Person — A person, company, agency, or other entity that is the
operator of the facility(ies) covered by this Permit.

Load Allocations (“LA”) — Distribution.or assignment of TMDL pollutant loads to entities
or sources for existing and future nonpoint sources, including background loads.

Low-Impact Development (“LID”’) — A storm water management and land
development strategy that combines a hydrologically functional site design with pollution
prevention measures to compensate for land development impacts on hydrology and
water quality. LID techniques mimic the site predevelopment site hydrology by using site
design techniques that store, infiltrate, evapotranspirate, bio-filter or detain runoff close
to its source.

Maximum Extent Practicable (“MEP”) - refers to a standard for implementation of
storm water management programs. Section 402(p)(3)(B)(iii) of the Clean W ater Act
requires that municipal storm water permits "shall require controls to reduce the
discharge of pollutants to the maximum extent practicable, including management
practices, control techniques, and system design and engineering methods, and such
other provisions as the Administrator or the State determines appropriate for the control
of such pollutants.”
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In practice, compliance with the MEP standard is evaluated by how well the Co-
Permittees implement the "minimum measures" identified by EPA, including: (1) Public
education and outreach on storm water impacts; (2) Public involvement/participation; (3)
lllicit discharge detection and elimination; (4) Construction site storm water runoff
control; (5) Post-construction storm water management in new development and
redevelopment; and (6) Pollution prevention/good housekeeping for municipal
operations. Collectively, these minimum measures are often referred to as "Best
Management Practices" or BMPs. The MEP standard does not require Co-permittees to
reduce pollutant concentrations below natural background levels, nor does it require
further reductions where pollutant concentrations in'the receiving water already meet
water quality objectives.

MEP is a technology-based standard established by Congress in CWA section
402(p)(3)(B)(iii) that operators of MS4s must meet. Technology-based standards
establish the level of pollutant reductions that dischargers must achieve, typically by
treatment or by a combination of source control and treatment control BMPs. MEP
generally emphasizes pollution prevention and source control BMPs primarily (as the
first line of defense) in combination with treatment methods serving as a backup
(additional line of defense). MEP considers economics and is generally, but not
necessarily, less stringent than BAT.

A definition for MEP is not provided either in the statute or in the regulations. Instead the
definition of MEP is dynamic and will be defined by the following process over time:
municipalities propose their definition of MEP by way of their urban runoff management
programs. Their total collective and individual activities conducted pursuant to the urban
runoff management programs becomes their proposal for MEP as it applies both to their
overall effort, as well as to specific activities (e.g., MEP for street sweeping, or MEP for
MS4 maintenance). In.the absence of a proposal acceptable to the Regional Board, the
Regional Board defines MEP.

In a memo dated February 11, 1993, entitled "Definition of Maximum Extent
Practicable," Elizabeth Jennings, Senior Staff Counsel, SWRCB addressed the
achievement of the MEP standard as follows:

“To achieve the MEP standard, municipalities must employ whatever Best
management Practices (BMPs) are technically feasible (i.e., are likely to
be effective) and are not cost prohibitive. The major emphasis is on
technical feasibility. Reducing pollutants to the MEP means choosing
effective BMPs, and rejecting applicable BMPS only where other effective
BMPS will serve the same purpose or the BMPS would not be technically
feasible, or the cost would be prohibitive. In selecting BMPS to achieve
the MEP standard, the following factors may be useful to consider:

a. Effectiveness: Will the BMPS address a pollutant (or
pollutant source) of concern?
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b. Regulatory Compliance: Is the BMP in compliance with storm
water regulations as well as other environmental regulations?

c. Public Acceptance: Does the BMP have public
support?

d. Cost: Will the cost of implementing the BMP have a
reasonable relationship to the pollution control benefits to be
achieved?

e. Technical Feasibility: Is the BMP technically feasible
considering soils, geography, water resources, etc?

The final determination regarding whether a municipality has reduced
pollutants to the maximum extent practicable can only be made by the
Regional or State W ater Boards, and not by the municipal discharger.
If a municipality reviews a lengthy menu of BMPS and chooses to
select only a few of the least expensive, it is likely that MEP has not
been met. On the other hand, if a municipal discharger employs all
applicable BMPS except those where it can show that they are not
technically feasible in the locality, or whose cost'would exceed any
benefit derived, it would have met the standard. Where a choice may
be made between two BMPS that should provide generally
comparable effectiveness, the discharger may choose the least
expensive alternative and exclude the more expensive BMP.
However, it would-not be acceptable either to.reject all BMPS that
would address a pollutant source, or to pick a BMP based solely on
cost, which would be clearly less effective. In selecting BMPS the
municipality must make a serious attempt to comply and practical
solutions may not be lightly rejected. In any case, the burden would
be-on'the municipal discharger to show compliance with its permit.
After selecting a menu of BMPS, it is.the responsibility of the
discharger to ensure that all BMPS are implemented.”

Monitoring and Reporting Period — For purposes of this Order, the monitoring and
reporting period is July 1 to June 30 with a reporting deadline of the following November
15" of each year for Annual Progress Reports.

Municipal Storm Water Conveyance System — (See Municipal Separate Storm Sewer
System or MS4).

Municipal Separate Storm Sewer System (“MS4”) — A conveyance or system of
conveyances designed to collect and/or transport urban runoff (including roads with
drainage systems, municipal streets, catch basins, curbs, gutters, ditches, natural
drainage features or channels, modified natural channels, man-made channels, or storm
drains): (i) Owned or operated by a State, city town, borough, county, parish, district,
association, or other public body (created by or pursuant to State law) having jurisdiction
over disposal of sewage, industrial wastes, storm water, or other wastes; (ii) Designated
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or used for collecting of conveying storm water; (iii) W hich is not a combined sewer; (iv)
Which is not part of the Publicly Owned Treatment Works (POTW)

as defined at 40 CFR § 122.2 (40 CFR § 126.26(b)(8)).

Most Probable Number (“MPN”) — The most probable number (MPN) of coliform or
fecal coliform bacteria per unit volume of a sample. It is expressed as the number of
organisms which are most likely to have produced the laboratory results noted in a
particular test.

National Pollutant Discharge Elimination System (“NPDES”) Permit — A national
program under section 402 of the Clean W ater Actfor regulation of discharges of
pollutants from point sources to waters of the United States. Discharges of pollutants are
prohibited unless specifically exempted or authorized by an NPDES permit.

Non-Storm Water — Non-storm water consists of all discharges to and from a storm water
conveyance system that do not originate from precipitation events (i.e., all discharges
from a conveyance system other than storm water). Non-storm water includes illicit
discharges, prohibited discharges, and NPDES permitted discharges.

Nuisance — anything which meets all of the following requirements: 1) Is injurious to
health, or is indecent, or offensive to the senses, or an obstruction to the free use of
property, so as to interfere with the comfortable enjoyment of life or property. 2) Affects at
the same time an.entire community or neighborhood, or any considerable number of
persons, although the extent of the annoyance or damage inflicted upon individuals may
be unequal. 3) Occurs during, or as a result of, the treatment or disposal of wastes (CWC
Section 13050(m)).

Party — Defined as an individual, association, partnership, corporation, municipality, state
or federal agency, or an agent or employee thereof (40 CFR § 122.2).

Permit Area — Areas that are under the jurisdiction of the Santa Ana Regional W ater

Quality Control Board. These include north and northwestern portions of Orange County,
north and western portions of Riverside County and western portions of San Bernardino
County. See the Basin Plan for a detailed description of the Regional Board boundaries.

Permit Registration Documents (“PRDs”) — Include the Notice of Intent, Storm W ater
Pollution Prevention Plan, Site Map and the appropriate filing fee necessary to authorize
a discharge under general waste discharge requirements.

Person — A person is defined as an individual, association, partnership, corporation,
municipality, State or Federal agency, or an agent or employee thereof (40 CFR §
122.2).

pH - An indicator of the acidity or alkalinity of water.
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Point Source — Any discernible, confined, and discrete conveyance, including, but not
limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container,
rolling stock, runoff from concentrated animal feeding operations, landfill leachate
collection systems, vessel, or other floating craft from which pollutants are or may be
discharged. This term does not include return flows from irrigated agriculture or
agricultural storm water runoff.

Pollutant — Any agent that may cause or contribute to thedegradation of water quality
such that a condition of pollution or contamination is created or aggravated. It includes
any type of industrial, municipal, and agricultural waste discharged into water. The
term “pollutant” is defined in section 502(6) of theClean Water Act as follows: “The
term ‘pollutant’ means dredged spoil, solid waste; incinerator residue, sewage,
garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive
materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial,
municipal, and agricultural waste discharged into water.” it has also been interpreted
to include water characteristics such as toxicity or acidity.

Pollution — The alteration of the quality of the W aters of the U.S. by waste, to a
degree that unreasonably affects either of the following: 1) The waters for beneficial
uses; or 2) Facilities that.serve these beneficial uses. Pollution may include
contamination (CW.C Section 13050(]).

Pollution Prevention - Practices and processes that reduce or eliminate the
generation of pollutants, in contrast to source control, treatment, or disposal.

Principal Permittee — The County of Orange
Priority Toxic Pollutant — A pollutant.identified in the California Toxics Rule.
Receiving Waters — W aters of the United States within the Permit area.

Receiving Water Limitations — W aste discharge requirements issued by the
Regional Board typically include both: (1) “Effluent Limitations” (or “Discharge
Limitations”) that specify the technology-based or water-quality-based effluent
limitations; and (2) “Receiving W ater Limitations” that specify the water

quality objectives in the Basin Plan as well as any other limitations necessary
to attain those objectives. In summary, the “Receiving W ater Limitations”
provision is the provision used to implement the requirement of CWA
SECTION 301(b)(1)(C) that NPDES permits must include any more stringent
limitations necessary to meet water quality standards.

MS4 Permit.vsn 4.0



| Orange County MS4 Permit Page 106 of R8-2014-0002
NPDES Permit No. CAS 618030

Retention Low-Impact Development Best Management Practice
(“Retention LID BMP”) — A sub-category of structural treatment control
BMPs that employ retention of the design capture volume or a quantified
portion thereof. The retained volume is infiltrated, evaporated,
evapotranspirated, or used (typically for non-potable uses).

Sediment — Soil, sand, and minerals washed from land into water. Sediment
resulting from anthropogenic sources (i.e. human-induceddand disturbance
activities) is considered a pollutant. This Order regulates only the discharges
of sediment from anthropogenic sources and does not regulate naturally-
occurring sources of sediment. Sediment can destroy fish-nesting areas, clog
animal habitats, and cloud waters so that sunlight does not reach aquatic
plants.

Standard Industrial Classification (“SIC”) Code — Four digit industry code, as
defined by the US Department of Labor, Occupational Safety and Health
Administration. The SIC Code is used to identify if a facility requires coverage under the
Industrial Activities

Storm Water Permits.

State Implementation Plan (“SIP”) — Formally known. as the Policy for Implementation
of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of
California. The SIP implements the California Toxics Rule.

Source Control and Site Design BMPs — In general, activities or programs to educate
the public or provide low-cost non-physical solutions, as well as facility design or
practices aimed to limit the contact between pollutant sources and storm water or
authorized non-storm water. Examples include: activity schedules, prohibitions of
practices, industrial area sweeping, facility maintenance, detection and elimination of
illegal and unauthorized discharges, and other non-structural measures. Facility design
(structural) examples include providing attached lids to trash containers, canopies for
fueling islands, secondary.containment, or roof or awning over material and trash
storage areas to prevent direct contact between storm water and pollutants

Storm Water — Storm water runoff, snowmelt runoff and surface runoff and drainage
(40 CFR § 122.26(b)(13)).

Storm Water General Permits — General Permit-Industrial (State Board Order No. 97-
03 DWQ, NPDES No. CAS000001), and General Permit-Construction (State Board
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Order No. 2009-0009-DW Q, NPDES No. CAS000002).

Structural treatment control BMPs — Any system designed and constructed according
to published and generally-accepted engineering criteria to remove pollutants from urban
runoff. Pollutants are removed by simple gravity settling of particulate pollutants,
filtration, biological uptake, media adsorption or any other physical, biological, or
chemical process. In this Order, structural treatment control BMPs are classified as LID
BMPs and non-LID BMPs. LID BMPs are further sub-classified into Retention LID BMPs
and Biotreatment Control BMPs. All of these classes of structural treatment control
BMPs are subject to general and specific requirementsin this Order.

Substantial Evidence — Facts, reasonable assumptions predicated on facts, or expert
opinion supported by facts. Substantial Evidence does not include argument,
speculation, unsubstantiated opinion or narrative, or evidence which is clearly erroneous
or inaccurate (Public Resources Code Section 21080(e)).

Storm Water Pollution Prevention Plan (“SWPPP”) = A plan developed to minimize
and control the discharge of pollutants from the industrial site to storm water
conveyance systems. The plan shall identify pollutant sources, control measures for
each pollutant source, good housekeeping practices and employee training programs.

Total Dissolved Solids (“TDS”) — A measure_of the total dissolved minerals in the
water; the total dissolved (filterable) solids as determined by use of the method
specified in 40 CFR § 136 (40 CFR § 122.2)

Total Maximum Daily Load (“TMDL”) — The maximum amount of a pollutant that can
be discharged into a water body from all sources (point and non-point) and still
maintain water quality standards. Under Clean W ater Act § 303(d), TMDLs must be
developed for all water bodies that do not meet water quality standards after
application of technology-based controls.

TMDL Implementation Plan — Component of a TMDL that describes actions,
including monitoring, needed to reduce pollutant loadings and a timeline for
implementation. TMDL implementation plans can include a monitoring or modeling
plan and milestones for measuring progress, plans for revising the TMDL if progress
toward cleaning up the waters is not made, and the date by which water quality
standards will be met (USEPA Final TMDL Rule: Fulfilling the Goals of the CWA, EPA
841-F-00-008, July 2000).

Toxicity — Adverse responses of organisms to chemicals or physical agents ranging
from mortality to physiological responses such as impaired reproduction or growth
anomalies.
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Turbidity — The cloudiness of water quantified by the degree to which light traveling
through a water column is scattered by the suspended organic and inorganic
particles it contains. The turbidity test is reported in Nephelometric Turbidity Units
(NTU) or Jackson Turbidity Units (JTU)

Uncontaminated Groundwater — Groundwater that is not impaired by waste to a
degree which creates a hazard to the public health through poisoning or through the
spread of disease

Urban Runoff — Urban runoff is defined as all flows in a storm water conveyance
system from urban areas which include residential, commercial, industrial, and
construction areas. Urban runoff consists of the following components: (1) storm
water runoff and (2) authorized non-storm water discharges (See Section Il of this
Order). Urban runoff does not include runoff from undeveloped open space,
feedlots, dairies, farms, and agricultural fields.

Waste — W aste includes sewage and any.and all other waste substances, liquid, solid,
gaseous, or radioactive, associated with human habitation, or of human or animal
origin, or from any producing, manufacturing, or processing operation, including waste
placed within containers of whatever nature prior to, and for purposes of, disposal

| (CW C Section 13050(d)). Article 2 of California Code of Regulations (CCR) Title 23,
Chapter 15 (Chapter 15) contains a waste classification system which applies to solid
and semi-solid waste which cannot
be discharged directly or indirectly to water of the state and which therefore must be
discharged to land for treatment, storage, or disposal in accordance with Chapter 15.
There are four classifications of waste (listed in order of highest to lowest threat to
water quality): hazardous waste, designated waste, nonhazardous solid waste, and
inert waste.

Waste Discharge Requirements (“WDR”) — As defined in section 13374 of the
California Water Code, the term "W aste Discharge Requirements” is the equivalent of
the term "permits" as used in the Federal W ater Pollution Control Act, as amended. The
Regional Board usually uses the terms “permit” and “Order” to refer to Waste Discharge
Requirements for discharges to W aters of the U.S.

Waste Load Allocations (“WLA”) — WLA is the distribution or assignment of pollutant
loads to entities or sources for existing and future point sources according to a TMDL;
the maximum quantity of pollutants a discharger is allowed to release into a particular
waterway, as set by a regulatory authority. Discharge limits usually are required for
each specific water quality criterion being, or expected to be, violated.

MS4 Permit.vsn 4.0
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Water Quality Assessment — An assessment conducted to evaluate the condition of
water bodies which receive process wastewater, storm water and non-storm water
discharges.

Water Quality Objective — The limits or levels of water quality constituents or
characteristics which are established for the reasonable protection of beneficial uses
of water or the prevention of nuisance within a specific area [California Water Code
Section 13050(h)).

Water Quality Standards — Consist of beneficial uses, water quality objectives to
protect those uses, an anti-degradation policy, and policies for implementation. W ater
quality standards are found in Regional Water-Quality Control Plans and statewide
water quality control plans. The USEPA has also adopted water quality criteria (the
same as objectives) for California in the National Toxics Rule and California Toxics
Rule.

Waters of the State — Any surface water or groundwater, including saline waters,
within the boundaries of the State (California Water Code Section 13050(e)). Waters
of the State includes waters of the United States.

Waters of the United States — W aters of the United States can be broadly defined as
navigable surface waters and tributaries thereto. Groundwater is not considered to be
Waters of the United States. As defined in 40 CFR § 122.2, the Waters of the U.S. are
defined as: (a) All waters, which are currently used, were used in the past, or may be
susceptible to use in interstate or foreign commerce, including all waters which are
subject to the ebb and flow of the tide; (b) All interstate waters, including interstate
“wetlands;” (c) All other waters such as intrastate lakes, rivers, streams (including
intermittent streams), mudflats, sand flats, “wetlands,” sloughs, prairie potholes, wet
meadows, playa lakes, or natural ponds the use, degradation or destruction of which
would affect or could affect interstate or foreign commerce including any such waters:
(1) Which are or could be used by interstate or foreign travelers for recreational or other
purposes; (2) From which fish or shellfish are or could be taken and sold in interstate or
foreign commerce; or (3) Which are used or could be used for industrial purposes by
industries in interstate commerce; (d) All impoundments of waters otherwise defined as
waters of the United States under this definition: (e€) Tributaries of waters identified in
paragraphs (a) through (d) of this definition; (f) The territorial seas; and (g) “W etlands”
adjacent to waters (other than waters that are themselves wetlands) identified in
paragraphs (a) through (f) of this definition. Waters of the United States do not include
prior converted cropland. Notwithstanding the determination of an area’s status as prior
converted cropland by any other federal agency, for the purposes of the Clean W ater
Act, the final authority regarding Clean Water Act jurisdiction remains with the EPA

MS4 Permit.vsn 4.0
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Watershed — That geographical area which drains to a specified point on a water
course, usually a confluence of streams or rivers; a drainage area, catchment, or river
basin.

Wet Season — The period of October 1st through May 31st of each year, except
where specifically defined otherwise in an approved TMDL Implementation Plan.

MS4 Permit.vsn 4.0
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Westminster; these Co-permittees do not discharge to waters for which there is an adopted TMDL.
2 Only if the City of Yorba Linda discharges into Coyote Creek. See the Technical Report for further
information.
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Table A-1: Applicability of TMDL requirements to Co-permittees’

A-1

Appendix A

R8-2014-0002

San Gabriel

San@iege@reeleami—Newpeﬁ—Bay—Wa&epshedlMDLsig. TMD

. Nutrient Colif Toxics  Sediment Creek-
Co-permitiee TMbL ;EIMDL;EE & Chiorpysifos FMBE FMBLE bl
sl
Countvof Orange X X X X X X
Lie
Orange ;.EE.“ ood X X X 4 > >
Control District
City-of Anaheim X
City-of Brea X
City-of Buena Park X
Citvof Cvpress X
e 4
City-of Fullerton X
Citvof Garden-Grove X
e Cl e D 4
Citvoflrvine X X X X X
beeileds < < 4
I s X X X
Gity-ofLagunaHills >
Citvof Laguna\Woods X X X
e e
City of La Habra X
CitvofLaPalma X
Lol
Cibyof-Lake-Forest X X X X X
Citv-ofdos-Alamitos X
el - el
City-of Newport-Beach X X X X X
Citvof Orance X X X X
oot
City-of-Placentia X
City-of-Santa-Ana X X X X X
et b E s -
City-of Stanton X
e e 4 4 X > %
NG

Citvof Yorba-Linda
Ry-or~Y-ofba+=haa

' Table A-1 excludes the cities of Fountain Valley, Garden Grove, Huntington Beach, Villa Park, and

Westminster; these Co-permittees do not discharge to waters for which there is an adopted TMDL.
2 Only if the City of Yorba Linda discharges into Coyote Creek. See the Technical Report for further

information.
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San-
) e
San-Diego Croek-and-Newport Bay Watershee BLs River-
TMDL
Fecal | Organochlorine | Diazinon &
Nutrient ; Foxies- | Sediment | Creek
Co-permittee TMD Coliform Compounds Chlorpyrifos TMD TMD M
FubE TFMBE FMBE TMDL
County of Orange X X X X X X X
e ool o L
X Distri X X X X X X X
City of Anaheim - - - -
City-of Brea - - - -
City-of Buena-Park - _
City-of Costa-Mesa X X X X X X
City-of Cypress - - - - X
City-of Fountain-Valley - - - - -
City-of Fullerton
City of Garden-Grove - - - -
Gity-of-lrvine X X X X X X -
City-of LagunaHills X X X X -
Gity-of-kaguna-Weods X - X X X _
Cityof La-Habra - - - - -
e - - - - -
Clecallo b = X X X X X X -
City of Los Alamitos X
City-of Newport-Beach X -
e -
City-of Placentia - - - - X
City-of Santa-Ana X X X X X X -
City-of Seal-Beach -
Gity-of Stanten - -
e X X X X X X -
City-of Yorba Linda - - - - Nl
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San DiegoCreek-and-Newport Bay Watershed TMDLs

San Gabriel
River TMDLs

Responsible Permittee

Nutrient

Fecal
Coliform

oc
Compounds

Diazinon &
Chlorpyrifos

Toxics

TMDL

TMDL

TMDL

TMDL

TMDL

Coyote Creek
Metals TMDL

County of Orange

\/

Orange County FCD

y

City of Costa Mesa

City of Irvine

< | l<_| I I<’

City of Laguna Hills

City of Laguna Woods

City of Lake Forest

City of Newport Beach

City of Orange

City of Santa Ana

City of Tustin

le_| |l | le_| I | I | || | || |2 I<’

le 2| 1= | || 1<

| P I P I P Y = o P I P P ) P iy P [ P I P ’

el | e 12| 12| I | |2 [ 1] 2| 2| = |

le_| e[l 12|l | | [ 2| || |12 | = ‘

City of Anaheim

City of Brea

City of Buena Park

City of Cypress

City of Fullerton

City of Garden Grove

City of La Habra

City of La Palma

City of Los Alamitos

City of Placentia

City of Seal Beach

City of Yorba Linda

l<_ [l 12| 12| I | | | | <[ || |2 | |2
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Appendix B

Total Maximum Daily Load for Nutrients in San Diego Creek and Newport Bay

(Resolution No. 98-9, as amended by Resolution No. 98-100)

FheWLEAs-in-this-Appendix_B are-based-on_incorporates presentsthe waste load
allocations (“WLAs") assigned to urban runoff as identified in the Total Maximum Daily
Load for Nutrients in San Diego Creek and Newport Bay (Nutrient TMDL).- Responsible
Co-Permittees are identified in Appendix A.

The Nutrient TMDL has-beenwas approved by the Santa Ana Regional Water Quality
Control Board, the State Water Resources Control Board, the Office of Administrative Law
(“OAL”) and USEPA as follows:

e Regional Board Adoption: April 17, 1998; amendment adopted October 9, 1998
e State Board Approval: May 13,1998

o OAL Approval: TBD™

o USEPA Approval: TBD'*

|._WLAs for Nitrogen, Total" and Phosphorus, Total

a. _ Responsible Permittees shall implement BMPs to achieve the following WLAs
by the specified dates for Reach 1 of San Diego Creek:

' TMDL adoption, approval, and effective dates are included to the extent these dates are readily available on the

Regional Roard’s website. Permittees request that the Regional Board work with Permittees to identify any missing
dates for these TMDLs.
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2002 Summer 2007 Summer 2012 Winter 2002 Annual | 2007 Annual
Nutrient TMDL Allocation Allocation Allocation Allocation Allocation
(Apr-Sept) (Apr-Sept) (Oct-Mar) 231
Urban Runoff WLA
20,785 16,628 55,442 Nit N.Lt
Lbs/season TN Applicable Applicable
Urban Runoff WLA | not appicable | Not Applicable Not Applicable 4,102 2,960
Lbs/year TP

TTIN = (NO3 + NH3); TN = (TIN + organic N)

2 Total Nitrogen winter loading limit applies between October 1 and March 31 when the mean daily flow rate in San

Diego Creek at Campus Drive is less than 50 cubic feet per second (cfs), and when the mean daily flow rate in San
Diego Creek at Campus drive is more than 50 cubic feet per second (cfs), but not as the result of precipitation.

% Assumes 67 non-storm days

b. The Responsible Permittees shall implement BMPs to achieve the following
WLAs by the specified date for San Diego Creek, Reach 2 during non-storm

conditions:
Nutrient TMDL 2012 Allocation™
Urban Runoff WLA 5.5 Ibs/day TN

Total nitrogen loading limit applies when the mean daily flow rate at San Diego Creek at Culver Drive is below 25 cfs,
and when the mean daily flow rate in San Diego Creek at Culver Drive is above 25 ¢fs, but not as the result of

precipitation.

Il. Compliance Determination
a. Compliance with final requirements for this TMDL shall be determined pursuant
to Provision XVIII.

b. Attainment of the WLAs was achieved prior to the final compliance dates
identified in this Appendix B, Part |. Responsible Permittees shall continue to
verify attainment of the WLAs through the monitoring and reporting program.

I1l. Monitoring and Reporting Requirements

a. Monitoring
i. Responsible Permittees shall conduct monitoring consistent with the
requirements of the TMDL. Such monitoring can be integrated into the
overall monitoring requirements specified in Attachment A, Monitoring
and Reporting Program.

b. Reporting
i. Responsible Permittees shall submit reports consistent with the
requirements of the TMDL.
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Appendix C

W | LAl . for F L Colif in N e
Total Maximum Daily Loads for Fecal Coliform in Newport Bay
(Resolution No. 99-100)

FheWLAs-inthis-Appendix C are-based-enincorporates the waste load allocations

(*WLASs?2) assigned to urban runoff as identified in the the EFecal Celiform TFMDLTotal
Maximum Daily Loads for Fecal Coliform in Newport Bay (Fecal Coliform TMDL).
Responsible Co-Permittees are identified in Appendix A.

The Fecal Coliform TMDL has-beenwas approved by Santa Ana Regional W ater Quality
Control Board, the State Water Resources Control Board, the Office of Administrative
Law (“OAL”) and USEPA _as follows:

e Regional Board Adoption: April 9, 1999

o State Board Adoption: TBD"’

e OAL Approval: February 28,2000
« USEPA Approval: TBD""

I WLAs for Fecal Coliform

a. Responsible Permittees shall implement BMPs to achieve the
following WLASs for water contact recreation:

Fecal Coliform TMDL As soon as possible, but no later than

December 30, 2014
Urban Runoff Waste Load 5-Sample/30-day Geometric Mean less than 200 organisms/100mL, and
Allocation for Fecal Coliform not more than 10% of the samples exceed 400 organisms/100mL for
(REC-1) any 30-day period.

b. Responsible Permittees shall implement BMPs to achieve the
following WLAs for shell fish harvesting standards:

" TMDL adoption, approval, and effective dates are included to the extent these dates are readily available on the

Regional Board’s website. Permittees request that the Regional Board work with Permittees to identify any missing

dates for these TMDLs.
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As soon as possible, but no later than

Fecal Coliform TMDL
December 30, 2019

Urban Runoff Waste Load Allocation for Monthly Median less than 14 MPN/ 100mL, and not more than

Fecal Coliform 10% of the samples exceed 43 MPN/ 100mL.

1. Compliance Determination

a. Compliance with the final requirements for the Fecal Coliform TMDL shall
be determined pursuant to Provision XVIII.B.

b. The Responsible Permittees shall implement BMPs to achieve the final
WLASs for water contact recreation standards by December 30, 2014 and
with shell fish standards no later than December 30, 2019.

1. Monitoring and Reporting Requirements

a. Monitoring

i. Responsible Permittees shall conduct monitoring consistent with the
requirements of the TMDL. Such monitoring can be integrated into
the overall monitoring requirements specified in Attachment A,
Monitoring and Reporting Program.

b. Reporting

i. Responsible Permittees shall submit reports consistent with the
requirements of the TMDL.
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Appendix
ED

Waste Load -AlecationsTotal Maximum Daily Loads for Organochlorine
Compounds in the Newport Bay-
San Diego Creek and San-Diego-CreekNewport Bay Watersheds
(Resolution No. R8-2011-0037)

Fhe- WAs-in-this-Appendix D are-based-en-incorporates the waste load allocations

(*WLASs?) assigned to urban runoff as identified in the Total Maximum Daily Loads for
Organochlorine Compounds in the San Diego Creek and Newport Bay Watersheds
Organeochlorine-(OC Compounds TMDL). Responsible Co-Permittees are identified in
Appendix A.

The Organechierine-OC Compounds TMDL has-beenwas approved by Santa Ana
Regional Water Quality Control Board, the State Water Resources Control Board, the
Office of Administrative Law (“OAL") and USEPA _as follows:

e Regional Board Adoption July 15,2011
e State Board Adoption: October 16,2012

e OAL Approval: July 26, 2013

o USEPA Approval: __[pending, insert date once approved]

. WLASs for Organochlorine Compounds

a. Responsible Permittees shall implement BMPs to achieve the
following WLAs for organochlorine compounds:

OC Compounds TMDL | Total DDT Chlordane | Total PCBs | Toxaphene
San Diego Creek 128.3 glyr NA NA 1.9 alyr
Upper Newport Bay 51.8 glyr 30.1 glyr 29.8 glyr NA
Lower Newport Bay 19.1 alyr 11.0 g/yr 78.1 glyr NA

1. Compliance Determination
a. Compliance with the final requirements for the Fecal Coliform TMDL shall
be determined pursuant to Provision XVIII.B.
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b. For Permittees that opt to comply with the OC Compounds TMDL pursuant

to Provision XVIII.B.1.a, the plan, shall include the following:

i. The tasks identified for MS4 Permittees in Table NB-OCs-13 of the
Basin Plan Amendment for the OC Compounds TMDL.

c. The Responsible Permittees shall implement BMPs to achieve the WLAs
by December 31, 2020.

118 Monitoring and Reporting Requirements

a. Monitoring
i. Responsible Permittees shall conduct monitoring consistent with the

requirements of the TMDL. Such.monitoring can be integrated into
the overall monitoring requirements specified in Attachment A,
Monitoring and Reporting Program.

b. Reporting

i. Responsible Permittees shall submit reports consistent with the
requirements of the TMDL.
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Appendix
FE

Waste Load-AHocationsTotal Maximum Daily Loads for the-Diazinon &-
and Chlorpyrifos TMBL-forin the Upper
Newport-Bay-and-San Diego Creek_and Newport Bay Watersheds
(Resolution No. R8-2003-0039)

Fhe WlAs-in-this-Appendix E incorporates the-waste load allocations (“WLAs")

assigned to urban runoff as identified in the Total Maximum Daily:Loads for Diazinon

and Chlorpyrifos in the San Diego Creek and Newport Bay Watersheds are-based-on-
the-(Diazinon and& Chlorpyrifos TMDL). Responsible Co-Permittees are identified in
Appendix A.

The Diazinon and& Chlorpyrifos TMDL has-beenwas approved by Santa Ana Regional
Water Quality Control Board, the State Water Resources Control Board, the Office of
Administrative Law (“OAL”) and USEPA _as follows:

¢ Regional Board Adoption: April 4, 2003

¢ State Board Adoption: TBD"

e OAL Approval: January 5, 2004
« USEPA Approval: TBD"

. WLASs for Eecal-CeliformDiazinon and Chlorpyrifos

a. Responsible Permittees shall implement BMPs to achieve the
following WLAs for diazinon and chlorpyrifos in San Diego Creek:

. Diazinon (ng/L) Chlorpyrifos (ng/L)
ategory

Acute Chronic! Acute Chronic!
Wasteload Allocation 72 45 18 12.6

1 Chronic means 4-consecutive day average.

13 TMDL adoption, approval, and effective dates are included to the extent these dates are readily available on the
Regional Board’s website. Permittees request that the Regional Board work with Permittees to identify any missing
dates for these TMDLs.
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b. Responsible Permittees shall implement BMPs to achieve the
following WLAs for diazinon and chlorpyrifos in Newport Bay:

Category Acute (ng/L) Chronic (ng/L)!
Wasteload Allocation 18 8.1

1 Chronic means 4-consecutive day average.

1. Compliance Determination

a. Compliance with the final requirements for the Diazinon and Chlorpyrifos
TMDL shall be determined pursuant to Provision XVIII.B.

b. Achievement of the WLAs for this TMDL was demonstrated prior to
December 1, 2007. Pursuant to Appéendix E, Provision |ll, Responsible
Permittees shall continue to verify.achievement of the WLAs through the
monitoring and reporting program.

c. The Responsible Permittees were required to implement BMPs to achieve

WLAs by December 1, 2007.

11K Monitoring and Reporting Requirements

a. Monitoring
i. Responsible Permittees shall conduct monitoring consistent with the

requirements of the TMDL. Such monitoring can be integrated into
the overall monitoring requirements specified in Attachment A,
Monitoring and Reporting Program.

b. Reporting

i. Responsible Permittees shall submit reports consistent with the
requirements of the TMDL.
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Appendix
| GE

Waste-Load-AlleeatiensTotal Maximum Daily Load for Toxics PeHutants-
{Metals)-intein the San Diego Creek; Rhine-Channel; and Newport Bay_
Watersheds

FhreWAs-in-this-Appendix F are-based-orincorporates the waste load allocations

(*WLASs"”) assigned to urban runoff as identified in the Total Maximum Daily Loads for
Toxics in the San Diego Creek and Newport Bay Watershed (Toxics Pellutants{Metals)
TMDL). Responsible Co-Permittees are identified in Appendix A.

The TOXICS PeHu%an%&TMDL ha&beenwas app#eved—bySanffa—Ana—RegmnaJ—Water—

< [Formatted: Right: 0.49"

wasqeremulgated—b%USEF—’Aon June 4114 2002 Several poIIutant Waterbodv

combinations in the Toxics TMDL have been subsequently superceded by Basin Plan
Amendments adopted by the Regional Board (diazinon and chlorpyrifos;
organchlorinated compounds). Therefore, the WLAs for the Toxics TMDL are limited
to the pollutants identified in this Appendix F. Other Basin Plan Amendments, such as
selenium, are currently under development and are anticipated to be adopted during
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WLAs contained in the Toxics TMDL are effective, this Order will be re-opened and

modified accordingly.

. WLASs for Selenium, Metals, Mercury and Chromium

a. Responsible Permittees shall implement BMPs to achieve the following

WLASs for selenium in the San Diego Creek watershed:

WLAs for Selenium

Base flows Small flows Medium flows Large flows Annual Total'
(<20 cfs) (21181 cfs) (182 — 814 cfs) (> 814 cfs)
0.4 Ibs/yr 1.0 Ibs/yr 1.0 Ibs/yr 5.3 Ibs/yr 7.6 Ibs/yr

1. Sum of loading capacity for San Diego Creek only (based on 5 ug/L applied to all flow tiers)

b. Responsible Permitteesshall implement BMPs to achieve the following

WLAs for metals in the San Diego Creek watershed:

WLAs for Dissolved Metals in San Diego Creek’
Base flow (<20 cfs)
B;Z‘:JI"‘;";’;”“S;S Small flows (21-181 cfs) | Med. flows (182 — 815 cfs) | Large flows (>815 cfs)
Hardness @ 322 mg/L Hardness @ 236 mg/L Hardness @ 197 mg/L
ma/L
Acute Chronic Acute Chronic Acute Chronic Acute
(na/l) (palL) (mg/L) (pa/L) (na/l) (na/L) (ma/l)
Cd 1941 6.2 154 53 108 4.2 89
Cu 50 293 40 24.3 30.2 187 255
Pb 281 109 224 88 162 6.3 134
Zn 379 382 316 318 243 244 208

1. Actual ambient hardness must be determined for each monitoring sample regardless of which flow condition
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exists.

c. Responsible Permittees shall implement BMPs to achieve the following

WLASs for metals in the Newport Bay watershed:

Concentration-Based WLAs

for Dissolved Metals in Newport Bay

Mass-Based WLAs
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Acute Chronic

(glt) (glL)
Cd! 42 9.3 9,589 Ibs/yr
Cu 4.8 31 3,043 Ibs/yr
Pb 210 8.1 17,638 Ibs/yr
Zn 90 81 174,057 Ibs/yr

1. Values apply to Upper Bay only (estimated as 40% of Newport Bay volume).

d. Responsible Permittees shall implement BMPs to achieve the following
WLAs for mercury and chromium:in Rhine. Channel:

WLAs for Rhine Channel
Mercury (H Chromium (Cr)
0.0171 kalyr 5.66 kgfyr

Compliance Determination

a. Compliance with the final requirements for the Toxics TMDL shall be
determined pursuant to Provision XVIII.B.

b. For Responsible Permittees who opt to comply with USPEA-promulgated
TMDLs pursuant to Provision XVIII.B.1.a, Responsible Permittees shall
propose BMPs to achieve WLAs and the schedule to implement the BMPs in

the Strategic Compliance Program-or-equivalent-plan.

Monitoring and Reporting Requirements

a. Monitoring

i. Responsible Permittees shall propose a monitoring program consistent
with the requirements of the TMDL. Such monitoring can be integrated
into the overall monitoring requirements specified in Attachment A,
Monitoring and Reporting Program.

b. Reporting
i. Responsible Permittees shall submit an annual report consistent with the

requirements of the TMDL.




| Orange County MS4 Permit F-4 R8-2014-0002




| Orange County MS4 Permit G-2 R8-2014-0002
NPDES Permit No. CAS618030




| Orange County MS4 Permit G-3 R8-2014-0002
NPDES Permit No. CAS618030

Acute

284 224 162 134
{Hefs)
Chronic 109 88 63 -
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379 316 243 208
tHgis)
Chronic

382 318 244 -
g
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APPENDIX
HG

Waste Load-AllocationsTotal Maximum Daily Loads for Metals in the San Gabriel

River Watershed -for Coyote Creek
IheieﬂewmgAppendlx G mcorporates the waste Ioad aIIocatlons (“WLAs”) apply—t&

d+seha¥g+ng—+n¥e—€eyet&€reek—assmned to urban runoff as |dent|f|ed in the Total

Maximum Daily Loads for Metals in the San Gabriel River Watershed (San Gabriel
River TMDLs). The WLAs apply to Coyote Creek, which discharges to the San Gabriel
River. Responsible Co-Permittees are identified in Appendix A.

Fhese-requirements-are-based-on-theThe San Gabriel River Metals TMDL was
promulgated by the USEPA on March 26, 2007._The Los Angeles Regional Water
Quality Control Board adopted a Basin Plan Amendment to incorporate an
implementation plan and compliance schedule for this TMDL.

. WLAs for Metals
a. Responsible Permittees shall implement BMPs to achieve the
following final WLAs for total recoverable copper, lead, and zinc in

Coyote Creek:

WLAs
Daily Maximum (kg/day)
Copper Lead Zinc
Dry Weather" 0.941 NA NA
Wet Weather? 24.71 ug/L x daily storm 96.99 ug/L x daily storm 144.57 pglL x daily storm
volume (L) volume (L) volume (L)

1. Calculated based upon the median flow at LACDPW gauge station F354-R of 19 cfs multiplied by the
numeric target of 20 pg/L minus direct air deposition of 0.002 kg/day.

2. In Coyote Creek, wet weather TMDLs apply when the maximum daily flow in the creek is equal to or
greater than 156 cfs measured at LACDPW gauge station F354-R, located at the bottom of the creek,
just above the Long Beach WRP.

1. Compliance Determination

a. Compliance with the final requirements for the San Gabriel River Metals
TMDL shall be determined pursuant to Provision XVIII.B.

b. For Responsible Permittees who opt to comply with USPEA-promulgated
TMDLs pursuant to Provision XVIII.B.1.a, Responsible Permittees shall
propose BMPs to achieve WLAs and the schedule to implement the BMPs
in the plan.

c. The Responsible Permittees shall comply with final WLAs by September
30, 2026.
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. Monitoring and Reporting Requirements

a. Monitoring
i. Responsible Permittees shall conduct monitoring consistent with the

requirements of the TMDL. Such monitoring can be integrated into
the overall monitoring requirements specified Attachment A,
Monitoring and Reporting Program.

b. Reporting

i. Responsible Permittees shall submit reports consistent with the
requirements of the TMDL.
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Attachment A

STATE OF CALIFORNIA
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SANTA ANA REGION
3737 Main Street, Suite 500, Riverside, CA 92501-3348

(951) 782-4130 o Fax (951) 781-6288
http://www.waterboards.ca.gov/santaana

MONITORING AND REPORTING PROGRAM NO. R8-2014-0002

for

Order No. R8-2014-0002
NPDES Permit No. CAS618030
Orange County Flood Control District, the County of Orange
And
The Incorporated Cities therein within the Santa Ana Region

Area-wide Urban Storm Water Runoff

June XX, 2014

Revision No.

Date Requested Approval Date
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General

. The requirements of this Monitoring and Reporting Program (“MRP”), as

presented or later amended, may be met through the Co-permittees’ participation
in state-wide, national, regional or local monitoring programs, subject to the
discretion of the Executive Officer.

. The Executive Officer is authorized to review and approve proposed changes to

this MRP. The Executive Officer will provide a minimum of 30-days for public
review prior to approving any proposed changes.

. To avoid duplication of effort, monitoring work performed by parties other than

the Co-permittees may be substituted forwork described in the MRP provided
that the work meets the requirements.of the MRP and Order No. R8-2014-0002.

. The Co-permittees may supplement monitoring data that'is required to be

collected by this MRP and subsequent amendments with other valid data
sources for the purpose of improving any.related analysis.

. Except for Priority Toxic Pollutants identified in.the California Toxics Rule, all

sample collection, handling, storage, and analysis must be completed in
conformance with 40 CFR Part 136; with adopted guidance developed by the
State Water Resources Control Board pursuant to California Water Code Section
13383.5; or with other methods satisfactory to the Executive Officer.

. Unless otherwise specified differently, the Minimum Levels (“MLs”) published in

Appendix 4 of the Policy for Implementation of Toxics Standards for Inland
Surface Waters, Enclosed Bays, and Estuaries if California (State
Implementation Plan or “SIP”) must be used for the analyses of all samples.

. The term “acute”, as used in.Order No R8-2014-0002 and the MRP, shall have

the same meaning as “criterion maximum concentration” or “CMC” (24-hour
average concentration).

. The term “chronic”, as used in Order No R8-2014-0002 and the MRP, shall have

the same meaning as “criterion continuous concentration” or “CCC” (4-day or 96-
hour average concentration).

Each Co-permittee is responsible for the accuracy and completeness of the
monitoring program(s) and related products for the watershed(s) to which the Co-
permittee discharges. However, the PRINCIPAL PERMITTEE may develop and
implement those programs and submit related work products on behalf of the Co-
permittees.

. Unless paper copies are expressly requested by Regional Board staff, all reports

and submittals must be provided in an electronic format consistent with written
guidance provided by the Executive Officer.

Water Quality Monitoring

. Goals

OC Monitoring and Reporting Program.vsn 1.4
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The Co-permittees must develop and implement an effective water quality
monitoring program to achieve the following goals:
1. To develop useful information in support an effective program to control

the discharge of pollutants in urban runoff.

To characterize the condition of water quality in receiving waters with
respect to water quality standards; identify trends; and identify pollutants
found in urban runoff that may adversely affect the beneficial uses of the
receiving waters.

. To characterize pollutant loads or concentrations in discharges from the

MS4s relative to applicable waste load allocations and identify and
quantify significant water quality problems related to urban runoff.

. To identify and quantify other sources of pollutants to the maximum extent

possible (e.g. atmospheric deposition, legacy pollutants, etc.) that may
adversely affect the beneficial uses of the receiving waters.

To identify the sources of, and to prohibit illicit discharges.

To identify those waters, which without additional action to control
pollution from urban runoff, cannot reasonably be expected to attain or
maintain applicable water quality standards necessary to sustain the
beneficial uses designated in the Basin Plan.

. To objectively evaluate the effectiveness of BMPs implemented according

to the Co-permittees’ related programs, including, to the extent possible,
quantifying the reasonably achievable reductions of pollutants in
discharges or the receiving waters that are attributable to the BMP(s).
To evaluate and describe the costs and benefits of BMPs, implemented
according to the Co-permittees’ related programs, to the public and
stakeholders.

B. Water Quality Monitoring Plan Development

1.

The Co-permittees must prepare a draft Water Quality Monitoring Plan
according to the goals; requirements, and specifications described in this
Section (Section IlI.), State Board Resolution No. 2012-0012, and Order
No. R8-2014-0002. The recommendations made by Southern California
Coastal Water Research Project on the Newport Bay watershed
monitoring based on evaluation of existing monitoring programs
(presented at the Santa Ana Regional Board meeting on April 25, 2014)
should be followed. The initial draft Plan must be submitted for approval
to the Executive Officer within 6 months of the adoption of Order No. R8-
2014-0002.

. To the extent possible, the Co-permittees will develop one Water Quality

Monitoring Plan that incorporates all of the elements described below.
However, if this is not possible, additional Plans may be submitted.

32. The Water Quality Monitoring Plan must describe processes for

determining compliance with each of the Waste Load Allocations (“WLAS”)
and requirements in Appendices B through H of Order No. R8-2014-0002.
The Plan(s) must include cycles of monitoring, analysis, and reporting for
all of the WLAs.

OC Monitoring and Reporting Program.vsn 1.4
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a. A complete cycle must be as short as practicable, comply with
applicable TMDL deadlines and assessment periods, er-etherwise-
mustand should not exceed once every 5 years.
b. A complete cycle should consider the availability of data and a
reasonable period during which BMPs may affect water quality
c. Any required data collection and analyses must comply with those
specified in the relevant TMDL, including averaging and
assessment periods, where provided

43. The Water Quality Monitoring Plan must also include, at a minimum,
descriptions of the locations of ID/IC, receiving, and outfall monitoring
locations; an explanation for the locations’ selection; the sampling
frequencies; parameters to be sampled; descriptions of sampling
methods; and the data analysis and reporting schedule (see Subsection K
below).

54. The Water Quality Monitoring Plan must be written in an instructive
manner for the benefit of persons responsible for its.implementation.

65. Until the initial draft Water Quality Monitoring Plan'is approved, the
Co- permittees must continue monitoring as described in the 2013-

2014
Annual Progress Report. Changes to the monitoring are prohibited except
with the approval of the Executive Officer.

76. By August 1 of each year following the approval of the initial Water
Quality Monitoring Plan, the Co-permittees must submit subsequent
proposed changes to the Plan for approval by the Executive Officer.
Certain'changes to specific. monitoring activities covered under the Plan
that are inherently dynamic and/or iterative, which may occur after the
August 1 deadline, may be submitted, in written form, after the August 1
deadline to the Executive Officer, as an addendum to any proposed
changes to the Plan that were submitted by the August 1 deadline. The
Executive Officer will provide a minimum of 30-days for public review and
comment on the proposed changes. If no changes are proposed, the
Executive Officer must be notified so in writing.

87. Except for inconsequential grammatical or technical corrections, the
Water Quality Monitoring Plan may be amended by the Co-permittees only
with the approval of the Executive Officer.

98. The Co-permittees must fully implement the Water Quality Monitoring
Plan and any subsequent changes as approved by the Executive Officer.

109. The approved Water Quality Monitoring Plan, as amended, must be
posted for public access at ocwatersheds.com or using another media
outlet acceptable to the Executive Officer. The posted Plan must be full,
true, and accurate.

C. General Water Quality Monitoring Requirements

1. The Water Quality Monitoring Plan must be designed to achieve the
following:
a. Determine if discharges of urban runoff exceed water quality
standards or, where substitutive, each of the waste load allocations
("WLASs”) found in Appendices A through G of Order No. R8-20014-

OC Monitoring and Reporting Program.vsn 1.4
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0002. These determinations must be made according to scheduled
cycles of monitoring, analysis, and reporting that will be developed
according to Section XVIII.G. of the Order.

b. Objectively evaluate the effectiveness of the best management
practices being implemented in the watersheds to meet the
respective waste load allocations.

2. The sampling method and practice must minimize bias.

OC Monitoring and Reporting Program.vsn 1.4
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3. Water quality parameters that are tested using valid field instruments are
not required to be analyzed by a laboratory.

4. The Co-permittees must employ sample collection methods that support
regional comparisons of data, unless site conditions make alternate
methods necessary.

5. For each monitoring location and event, the Co-permittees must record
observed conditions or circumstances that may influence monitoring
results or affect conclusions made from the monitoring data.

D. Outfall Monitoring Requirements

The water quality monitoring program mustinclude representative monitoring of
urban runoff from MS4 outfalls under storm and dry-weather conditions.

1. The Co-permittees must identify representative outfall monitoring locations
in the permit area.

2. Each outfall monitoring location.must be sampled every two years on an
alternating basis; some sites may be sampled every odd year while the
remainder will be sampled every even year. The nature, number and
distribution of samples are described below in this Section.

3. Stream gauges, or equally-effective methods, must be deployed during
sampling events for the purpose of estimating mass loading of pollutants
at each of the monitoring locations and for calculating flow-weighted event
mean concentrations.

4. The Co-permittees must sample urban runoff produced by three separate
storm events (“wet-weather sample”) per season. The Executive Officer
may allow exceptions to sampling three storm events when climatic
conditions create good cause.

a. The Co-permittees must make a reasonable effort so that one of
the three sampled storm.events is of the first storm water runoff of
each season.

i.. A sample for this event must be collected from each outfall
monitoring location_during the applicable even or odd
monitoring year. Each sample must represent the “first
flush” of the storm and consist of a composite of discrete
samples.

ii. <A second sample for this event must be collected after the
storm’s first hour; this sample must consist of a composite of
discrete samples collected every two (2) hours during a 96-
hour period or until flow is insufficient to allow sampling.

ii.  Except for the “first flush” samples, discrete samples must
be composited into a single sample.

b. For storm events occurring after the first storm event of the season,
a minimum of three (3) composite samples must be collected at
each outfall monitoring location_during the applicable even or odd

monitoring year.
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i. Each sample must consist of a composite of discrete
samples collected hourly-every two hours during a 24-hour
period or until flow is insufficient to allow sampling.

ii. The 24-hour period must begin two hours after “first flush”
sampling is initiated.

c. The Co-permittees must provide the date and duration of the storm

event(s) sampled, rainfall estimates of the storm event which
generated the sampled discharge, and the duration between the
storm event sampled and the end of the previous measurable storm
event.

5. The Co-permittees must sample outfalls biannually (2 times per year)
during sampling years under dry-weather conditions (“dry-weather
sample”) at each outfall monitoring.location_during the applicable even or
odd monitoring year. Each sample must consist of a composite of

discrete samples collected eaeh-hourhourly during a 24-hour period.

6. All wet-weather and dry-weather samples must be tested for the
parameters indicated in Table 1 below.

7. In addition to the parameters indicated in'Table 1, samples must be tested
in the manner as follows:

a.

e.

Diazinon, chlorpyrifos, malathion, and dimethoate must be tested
for in dry-weather samples that must be taken monthly from outfall
monitoring locations discharging into Newport Bay.

. ArPriority Pollutant scan must be.completed on wet-weather

samples taken of runoff from the first. storm of the season each
year.

Glyphosate must be tested for in dry-weather samples taken from
monitoring sites that are outfalls dominated by urban runoff, as
opposed to rising groundwater.

. Additional parameters that are known or suspected to contribute to

the impairment of the beneficial uses of the receiving waters must
also be tested for at the direction of the Executive Officer.
The Co-permittees.may remove an analyte from the suite of

constituents to monitor if an analyte is not detected upon completion

of annual monitoring. Removal of an analyte may occur for

individual monitoring sites or from either storm event sampling or dry

weather sampling or both.

OC Monitoring and Reporting Program.vsn 1.4
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Table 1: Outfall Monitoring Parameters

Wet- Dry- Sediment
Parameter Weather Weather S
amples
Samples Samples
Nitrate plus nitrate X X
2 Total ammonia X X
2 Total Kjeldahl nitrogen X X
Z Total phosphate X X
Orthophosphate X X
Dissolved organic carbon X
Total organic carbon X X X
Total suspended solids X X
Volatile suspended solids X X
Chloride X X X
Sulfate X X X
Turbidity X X
pH X X X
Oil and grease X
Temperature X X
Dissolved oxygen X X
Electrical conductivity X X
Hardness X X
Particle size distribution X
- Cadmium X X X
§ Chromium X X X
<
3 Copper X X X
= 0 Lead X X X
PR
R Mercury X X X
S & | Nickel X X X
E Selenium X X X
2 Silver X X X
= Zinc X X X
2 Chlorpyrifos X
2 22{  Diazinon X
© 2% [ Dimethoat X
528 imethoate
e Malathion X
< 2 Total coliform X X
=]
g 3 Fecal coliform X X
T T
o< Enterococcus X X

OC Monitoring and Reporting Program.vsn 1.4
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E. Receiving Waters Monitoring Requirements

The Water Quality Monitoring Program must include monitoring in the receiving
waters of the outfalls monitored in Section II.C. above.

1.

Each receiving water monitoring location must be sampled every two
years on an alternating basis; some sites may be sampled every odd year
while the remainder will be sampled every even year. The nature, number
and distribution of samples are described below in this Section.

. The Co-permittees must sample sediment under dry-weather conditions

(“sediment sample”) quarterly (4 times per'year) during sampling years at
receiving water monitoring locations to.be specified in the Water Quality
Monitoring Plan.

All sediment samples must be tested for the parameters indicated in Fable
J-abeveTable 2 below.

In addition to the parameters-indicated in Table-4Table 2, samples must
be tested in the manner as follows:

a. Sediment samples taken from Newport Bay must be tested for
Total DDT, Dieldrin, Chlordane, PCBs, and Toxaphene.

b. Additional parameters that are known or suspected to contribute to
the impairment of the beneficial uses of the receiving waters must
also be tested for at the direction of the Executive Officer.

W et-weather sampling events may.not be consecutive and must be
separated by.a minimum of two (2) days of dry weather (no precipitation).
Samples taken for receiving water monitoring must be tested for the
parameters shown.in Table 2 below and in the following manner:

a. Measurements of specific conductance, pH, temperature, and
dissolved oxygen must be taken of the water column’s profile at
one-meter increments, from the water surface to the bottom of each
monitoring location.

b. Water samples that are tested for nutrients must be collected near
the surface of the water at the monitoring location.

c. Water samples that are tested for metals, pesticides, total and
dissolved organic carbon, and toxicity must consist of a composite
of samples collected at the monitoring location in a manner that
represents the average concentrations in the water column.

OC Monitoring and Reporting Program.vsn 1.4
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7. Wet-weather, dry-weather, and sediment samples taken from Upper
Newport Bay must also be tested for selenium.

8. Sediment samples taken from representative receiving water monitoring
locations must also be tested once each year for benthic infauna using
methods in the Region 8 Storm Water Ambient Monitoring Program
(“SWAMP”) Field Operations Manual.

9. Sediment samples taken from monitoring locations in Upper Newport Bay
must also be tested for organochlorine pesticides and PCBs.

10. Additional parameters that are known to contribute to the impairment of
the beneficial uses of the receiving waters must also be tested for at the
direction of the Executive Officer.

(This space intentionally left blank)
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Table 2: Parameters for receiving water monitoring

A Dry- Sediment
Parameter gVeather Weather Samples
amples Samples
Nitrate plus nitrate X X
2 Total ammonia X X
£ Total Kjeldahl nitrogen X X
z Total phosphate X X
Orthophosphate X X
Dissolved organic carbon X
Total organic carbon X X X
Total suspended solids X X
Volatile suspended solids X X
Turbidity X X
pH X X X
Oil and grease X
Temperature X X
Dissolved oxygen X X
Electrical conductivity X X
Hardness X X
Particle size distribution X
% Cadmium X X X
2 Chromium X X X
E Y Copper X X X
gw Lead X X X
3 & Mercury X X X
2 Nickel X X X
% Silver X X X
2 Zinc X X X
IR .
% _g 3 Chlorpyrifos X X
g § § Diazinon X X
o o
s g Total coliform X X
5‘5’ :‘3 Fecal coliform X X
@ 2 Enterococcus X X
Glyphosate X X

OC Monitoring and Reporting Program.vsn 1.4

MRP R8-2014-0002



| Orange County MS4 Permit Page 13 of 20 MRP R8-2014-0002
NPDES Permit No. CAS 618030

F. Toxicity Testing

1. Whele-effluenttToxicity testing must be performed twice per season on
wet-
weather samples taken from representative outfall monitoring locations,

| during the applicable even or odd monitoring year using Ceriodaphnia, sea
urchin fertilization, and mysid survival and growth as follows:

i. Toxicity testing must be performed.on wet-weather samples
representing the “first-flush” of the first storm of the season (See
Provision I1.D.4.a.i. above).

ii. Toxicity testing must also be performed on wet-weather samples
taken from the second and third sampling events that represent the
24-hour period following the “first-flush” (See Provision 11.D.4.b.
above).

2. Whele-effluentT-toxicity testing must be performed twice per season on
wet- weather samples taken from receiving water monitoring locations
during the applicable even or odd monitoring year using sea urchin
fertilization;sea-urchin-embryo-development; and mysid survival and
growth.

3. All Toxicity tests of wet-weather samples must be performed using 100%,
50%, 25%, 12.5%, and 6.25% dilutions.

| 4. WheleeffluentT-toxicity testing must be performed on dry-weather

samples
using Ceriodaphnia, Selanastrum, and Hyalella azteca as follows:
a. Twice each year on samples taken from monitoring locations

| during the applicable even or odd monitoring year in Carbon
Creek Coyote Creek East Garden Grove-Wintersburg Channel,
Bolsa Chica Channel, and Fullerton Creek.

‘ b. Four times per year, on a quarterly basis, during the applicable even
or odd monitoring year on samples taken from monitoring locations
in Peters Canyon Wash, San Diego Creek at Campus Drive and
Harvard Avenue, and Santa Ana Delhi Channel.

‘ 5. Whele-effluentT-toxicity testing must be performed quarterly (four times
per year) during the applicable even or odd monitoring year on
representative dry-weather samples in Newport Bay using sea urchin

| fertilization; sea-urchin-embryo-development;-and/or mysid survival and
growth.

6. All Toxicity tests of dry-weather samples must be performed using 100%
and 50% dilutions. If Toxicity tests in the 100% and 50% dilutions produce
a zero percent survival of the test organisms within the first hour,
additional dilutions must be tested using the same test organism for the

OC Monitoring and Reporting Program.vsn 1.4



purpose of more accurately estimating the dilution threshold that produces
the same toxic effect.
7. Toxicity tests must be performed on sediment samples collected once
annually pursuantto-SectionH-E-2-abeve-using a 10-day amphipod
(Eohaustorius estuaries) survival test in solid-phase sediment and a 48-
hour bivalve (Mytilus galloprovincialis) embryo development test at the
sediment-water_
Interface_at applicable even or odd year sampling sites for the Receivinig
Waters Program.
8. If Toxicity tests of sediment samples collected in two consecutive
monitoring years (even or odd years) indicate zero percent survival of
the test organisms within the first hour,
Toxicity Identification Evaluations:-must be performed on samples taken
from those same locations during the third consecutive monitoring year of
sampling. a. Toxicity Identification Evaluations must be performed in
substantial
conformance with published and generally-accepted methods?.

G. Benthic Invertebrate Taxonomy

1. The water quality monitoring program for the harbors and estuaries must
include annual identification of the taxonomy: of benthic invertebrate
communities:» Taxonomy must be identified in those sediment samples
taken from monitoring locations in waters of the U.S. during their
scheduled even or odd sample years_consistent with the Receiving Water
Monitoring Program requirements.

H. lllicit Discharges and lllicit Connections

The Water Quality Monitoring Plan must include monitoring to detect illicit
dlscharges and illicit connections.
.. Menitoring-must-oeccurThe Co-permittees must monitor a minimum of 30
monitoring stations annually during the dry season_(May 1 through

September 30).

2. Monitoring to detect illicit discharges and illicit connections must occur at
the locations‘and frequencies specified in the initial Water Quality
Monitoring Plan._Annual changes to monitoring locations and
frequencies shall be provided in the revised Water Quality Monitoring
Plan that is due August 1 (pursuant to Part [1.B.6).

3. For each monitoring station, the Co-permittees must characterize the
base line hydrology of the dry-weather discharges and the water quality
parameters of the discharge. Based on this information, the Co-
permittees must employ statistical flow and water quality parameter
thresholds that indicate when an illicit discharge may have occurred or
when an illicit connection may exist. The Co-permittees must also utilize
odor, color, clarity, unusual wildlife morbidity or mortality, sheen staining,
corrosion, unnatural deposits, and other subjective indicators to identify

OC Monitoring and Reporting Program.vsn 1.4



suspected illicit discharges or illicit connections.

4. The Co-permittee that is the local jurisdiction must initiate (or cause to be

initiated) an investigation to trace the source of the suspected illicit
discharge or illicit connection (source investigation) where indicators
developed pursuant to Part 11.H.3 are found.

35. When dry-weather discharges are found at the monitoring locations,
the discharge must be tested for the parameters specified in Table 3
below using the test method type(s) indicated.

6. A source investigation must occur in substantial conformance with a
common set of written techniques and procedures developed by the
Permittees as part of the written program described in Provision VII.D.

a. Except as provided for in Section XVII, indications of a potential
illicit discharge or connection must be investigated within three (3)
business days of the Co=-permittee (including the Principal
Permittee) becoming aware of it.

b. A source investigation may.only be regarded as concluded after
the cause(s).of the illicit discharge has been identified or
additional monitoring fails to detect a subsequent exceedance of
the same parameter(s) after 180 days. In the interim, the Co-
permittee that is the local jurisdiction must put forth a good faith
effort to identify the source of an identified illicit discharge or illicit
connection.

(This space intentionally left blank)

2 E.g. U.S. EPA. 2007. Sediment Toxicity Identification Evaluation (TIE) Phases |, I, and Ill Guidance
Document EPA/600/R-07/080, Office of Research and Development. Washington, DC. Available at:
http://www.epa.gov/nheerl/publications/files/Sediment TIE Guidance Document.pdf
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Table 3: Parameters for lllicit Discharge and lllicit Connection Discharge
Monitoring

Test Method Type
Parameter
Field Laboratory
Ammonia X X
Nitrate X X
Soluble phosphorus X X
Total organic carbon ("TOC") X
pH X
Oil and grease (if oil sheen is
present) or Total petroleum X
hydrocarbons
Temperature X
Dissolved oxygen X
Electrical conductivity X
Hardness X
Arsenic X
Cadmium X
§ Hexavalent chromium X
g Total chromium X
% Copper X X
2 Lead X
§ Mercury X
3 Nickel X
a Selenium X
Silver X
Zinc X
L Q0 Diazinon X
6T Qe -
ccD Chlorpyrifos X
S 2 Malathi X
6 .8 g alathion
S 2| Dimethoate X
T g Total coliform X
2 E Fecal coliform X
T 5
o c Enterococcus X
MBAS X
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|. Bacterial Indicators

The Water Quality Monitoring Plan must include an effective monitoring program

for bacterial indicators.

1. The Co-permittees must sample discharges from the outfalls/tributaries
and ocean water in the surf zone 25-yards up-coast and 25-yards down-

coast from those discharges on a weekly basis.

a. Samples must be measured for total coliform, fecal coliform, and

Enterococcus.

b. At the time of sample collection, the Co-permittees must estimate
the flow rate of the discharge from the respective outfall/tributary
and measure and record the temperature of the discharge and of

the surf zone down-coast from the outfall/tributary.

c. Samples must not be collected on days where rainfall has occurred.
d. If no hydrologic connection exists between the outfall and the surf

zone, only a down-coast sample is needed.

2. The Co-permittees must sample dry-weather discharges at representative

monitoring locations.

a. Samples must be measured for total coliform, fecal coliform, and

Enterococcus.

b. Sample events must be coordinated with the Orange County Health
Care Agency and the Orange County Sanitation District or their

successors in order to augment their monitoring program and

improve the collective data’s ability to resolve trends, comparisons,

and correlations within and between the sites.
J. Bioassessment Monitoring
1. The Co-permittees must conduct bioassessment monitoring in

conformance with the Surface Water Ambient Monitoring Program
(“SWAMP?).

2. Bioassessment monitoring must be completed at the monitoring locations

specified by the most recent Stormwater Monitoring Coalition (“SMC”)

35. The bioassessment monitoring locations and parameters may

must-be adjusted during the monitoring year pursuant to
recommendations from the SMC so that they are consistent with
the most recent SMC monitoring plan. The water quality
parameters that may be 5-—The-bicassessments-mustinclude-
monitored ing-efin urban runoff are for-the-parameters-shown in

Table 4 below. In addition, the bioassessment monitoring may also -
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6—The bicassessments-mustinclude toxicity testing using Selenastrum,
Hyallela Azteca, and Ceriodaphnia in 100% and 50% dilutions.

47. Toxicity tests which produce a zero percent survival of the test
organisms within the first hour must be evaluated using Toxicity
Identification Evaluations.
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Table 4: Bioassessment water quality test parameters

Nitrate plus nitrate Hardness
% Total ammonia Arsenic
-f:_f Total Kjeldahl nitrogen » Cadmium
z Total phosphorus % Chromium
Orthophosphate i Copper
Total organic carbon § Lead
Total suspended solids é Mercury
Chloride 2 Nickel
Sulfate g Selenium
Turbidity a Silver
pH Zinc
Oil and grease (if oil sheen is present) L Qa0 Diazinon
Temperature % g_ 'ag) Chlorpyrifos
Dissolved oxygen g’é ﬁ Malathion
Electrical conductivity oo Dimethoate

K. Data Analyses

1. The Water Quality Monitoring Plan must include a schedule of statistically-
valid analyses that will be performed on collected data.

2. The schedule of analyses must include a description of the statistical
analyses that will be performed, the purpose of each analysis, the data
sets'and sub-sets that will be analyzed, and the time periods or thresholds
at which each analysis will be performed.

3. The schedule of analyses must satisfy schedules specified in this MRP,
established in relevant adopted TMDLs, and this Order.

4. The Water Quality Monitoring. Plan must include the supporting rationale
for the schedule of analyses.
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5. The applicable schedule of analyses and the results of the performed
analyses must be reported in the Annual Progress Report.

L. Special Studies

1. The water quality monitoring program must include the performance of
special studies. The special studies must be carried out for those
purposes in Section Il.A. above, where other elements of the monitoring
program are insufficient.

2. The Co-permittees shall provide written documentation of any special
studies to be performed under the MRP including a schedule of proposed
milestones, a description of work products to be completed, and the
achievement of milestones as well.as any changes/updates for any
special studies currently being.implemented. This information shall be
provided in the revised Water Quality Monitoring Program that is due

Auqust 1 (pursuant to Part II B.6). %e@&pemu#ee&mustprev@e&

lll. Program Effectiveness Assessments and Reporting

A. All reports and plans required.by this Order must be signed by a duly authorized
representative for the Principal Permittee and submitted to the Executive Officer
of the Regional Board under penalty of perjury.

B. The Co-permittees must submit all information and materials necessary to
comply with, or demonstrate compliance with, the requirements of this Order to
the Principal Permittee in a timely manner. All submittals by the Co-permittees
must be signed by a duly authorized representative for the respective Co-
permittee under penalty of perjury.

C. Data transmittals to the Regional Board must be in the form developed by the
Stormwater Monitoring Coalition (“SMC”) and approved by the State Water
Resources Control Board in the document entitled “Standardized Data Exchange
Formats” for the purpose of providing a standard format for all data transfers and
allow data to be universally shared and evaluated as part of various programs.

D. The Co-permittees must submit an Annual Progress Report to the Executive
Officer of the Regional Board and to the Regional Administrator of the USEPA —
Region 9 no later than November 15" of each year. The reporting period must
address actions taken to comply with the requirements of Order No. R8-2014-
0002 and this MRP through June 1 of the reporting year. The Annual Progress
Report must include the following:

a. A schedule of all actions required by Order No. R8-2014-0002 during the

reporting period; ary-euistanding-actionsrequired-by-Order No—R8-2014-
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0002-and-Order-No-R8-2009-0030;-and the status of efforts to carry out the
scheduled actions-and-satisfy-therelated-requirements.

b. The results of each Co-permittees’ program effectiveness assessment and
the results of the Principal Permittee’s overall evaluation of those results.
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c. The results of water quality monitoring; the results of scheduled analyses
of the water quality monitoring data; and any related conclusions reached
by the Co-permittees.

d. The status of special studies carried out according to the previous
reporting period’s work plan and the work plan for the upcoming reporting
period (See Section II.K. above)

e. The status of efforts to reduce and/or eliminate the discharge of trash and
debris (See Subsection VII.D. of Order No. R8-2014-0002).

f. The status of efforts to detect and mitigate SSOs (See Subsection VII.E.
of Order No. R8-2014-0002).

g. The unified fiscal analysis (See Section XX of Order No. R8-2014-0002).

IV. Reporting Schedule Summary

Table 5, below, summarizes information that must be reported to the Executive
Officer and the items’ deadlines. Deliverables are in the order in which they
appear in Order No. R8-2014-0002. The table is provided for the convenience of
the reader and should not be used as a substitute for reviewing the contents of
Order No. R8-2014-0002; this MRP, or the Technical Report.

A. With the exception of deliverables with capitalized titles, Order No. R8-2014-
0002, this MRP, and this summary do not establish formal nomenclature.
Deliverables with no formal nomenclature may.be identified in a manner suitable
to the Co-permittees, but they must be identified by a written statement of
purpose, declaring which Provision(s) they are intended to comply with.

B. Deliverables that are submitted with the Annual Progress Report do not need to
consist of separate documents; they may be incorporated into the Annual
Progress Report. But they must be readily-identifiable, denoted elements (e.g.
separate chapters) and include a statement of purpose as described above.

C. The Co-permittees are encouraged to submit deliverables in an electronic format.
To preserve their authenticity, all deliverables submitted in an electronic format
must not be readily-alterable.

(This space intentionally left blank)
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Table 5: Reporting Schedule Summary

Source

Deliverable Provision(s) Deadline
Varies, but generally triggered by water quality monitoring
IV.CA. and results and analyses. Due within 6 months of the Co-
Draft plan X\/Iil H 1 permittees becoming aware of an exceedance of WLAs or
T water quality standards. Due within 90 days if requested in
writing by the Executive Officer.
Ir_:r)g(?:tauthorlty assessment VI.B. Reported as needed as part of Annual Progress Report.
Trash and debris BMP report VILE.A1. Reported as part of Annual Progress Report.
Rl a_nd debris technology VILE.2. Reported as part of Annual Progress Report.
evaluation report
BMP retrofit study updates XI.A.8. 12 months from date of adoption.
Structural treatment control ) A .
BMP waiver notice XII.L. 30-days prior to Co-permittee’s issuance of the waiver.
Draft watershed maps XILN.3. 6 months from date of adoption.
General audience survey XIL.E.1.b. 60 months from the date of adoption.
Initial imminent threat notice XVILA1. 24 hours of Co-permittees becoming aware.
Imminent threat report XVILA.2. 5 business days after initial imminent threat notice.
Known/suspected WDR XVILG 30-days following the end of each calendar quarter: January
violations report T 30, April 30, July 30th, and October 30th of each year.
WLA compliance .
determination plan XVIILG. 6 months from date of adoption.
Program Effectiveness XIX.D. Reported as part of the Annual Progress Report
Assessment
Unified fiscal analysis XXA. Reported as part of the Annual Progress Report
Report of Waste Discharge XXIILA. 180-days before expiration of this Order.
Water Quality Monitoring XXIV.I. and )
Plan MRPIIB.1. 6 months from date of adoption
Revised Water Quality
Monitoring Plan MRP 11.B.6 August 1 each year
Annual Progress Report )Iillxlé\lé II'”aBd Annually by November 15th of each year.
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Ordered by:

| Kurt V. Berchtold Date
Executive Officer
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PURPOSE

The purpose of this Technical Report is to describe the principal facts, the
methodology, and the significant legal and policy matters considered by Santa
Ana Regional Water Quality Control Board staff (“Regional Board staff”) in
preparing Order No. R8-2014-0002 (“Order”). This Technical Report also serves
as a fact sheet and contains some subheadings and content which generally
follow the information described in 40 CFR Parts 124.8 and 124.56.

CONTACT INFORMATION

Order No. R8-2014-0002 and other related documents are available at the Santa
Ana Regional Water Quality Control'Board’s (“Regional Board”) web site at:

http://www.waterboards.ca.gov/santaana/water_issues/programs/stormwater/oc_
permit.shtml

The documents referenced in this Technical Report and in the Order are also
available for public review at the Regional Board office at the address below.
These and other public records are available for inspection during regular
business hours from 8:00 am to 5:00 pm Monday through Friday, except for
State Holidays.

The-Regional Board office address is:

3737 Main Street, Suite 500
Riverside CA 92501-3348

Persons interested in reviewing or obtaining copies of public records are
encouraged. to do so by appointment. An appointment can be made by e-mail,
facsimile, telephone; or in person. Requests by mail should be made to the
attention of “File Review Request” at the Regional Board office address shown
above. Contact information for other means of communication is as follows:

Phone: (951) 782-4499
Facsimile:  (951) 781-6288
E-mail: FileReview8@waterboards.ca.gov

Appointments are not mandatory, but they will help Regional Board staff fulfill
requests efficiently and prevent delays while records are being located, retrieved,
and reviewed, if necessary.
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The following are the contact information for Regional Board staff involved in the
preparation of Order No. R8-2014-0002:

Adam Fischer, MESM (principal author)
Environmental Scientist
adam.fischer@waterboards.ca.gov
(951) 320-6363

Michelle Beckwith

Senior Environmental Scientist Coastal
Section Chief
michelle.beckwith@waterboards.ca.gov
(951) 782-4433

Hope Smythe

Environmental Program Manager
Division Chief
Hope.smythe@waterboards.ca.gov
(951) 782-4493

Joanne Schneider (TMDLs)
Environmental Program Manager
Division Chief
Joanne.schneider@waterboards.ca.gov

BACKGROUND

In 1987, the Clean Water Act was amended to include Section 402(p) which
established a framework for regulating municipal and industrial storm water
discharges under the National Pollutant Elimination Discharge System
(“NPDES”).<Section 402(p) requires owners and operators of municipal separate
storm sewer systems (“MS4s”) to have NPDES permits for discharges of storm
water to waters of the U.S. On November 16, 1990, the United States
Environmental Protection Agency (“USEPA”) amended its NPDES permit
regulations to include requirements for storm water discharges. These
regulations are codified in the Code of Federal Regulations, Title 40, Parts 122,
123, and 124 (40CFR Parts 122, 123, and 124). Section 402(p) and 40 CFR
Parts 122, 123, and 124. As detailed in this Technical Report, these regulations,
along with other statutes, plans, and policies, form the basis for the requirements
in Order No. R8-2014-0002.

On July 13, 1990, the Regional Board adopted Order No. 90-71 (NPDES Permit
No. CA 8000180). This was the first version of NPDES Permit No. CAS618030,
implementing USEPA’s new NPDES permit regulations for discharges from
MS4s. Since then, the Regional Board has adopted three other versions of
NPDES Permit No. CAS618030: Order No. 96-31, Order No. R8-2002-0010, and
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Order No. R8-2009-0030. Order No. R8-2014-0002 is a fifth version (“fifth-term”)
of NPDES Permit No. CAS618030.

PERMITTED ENTITIES

The Co-permittees whose discharges of urban runoff to waters of the U.S. are
authorized by this Order are as follows:

County of Orange City of Laguna Woods
Orange County Flood Control District City of Lake Forest
City of Anaheim City of Los Alamitos
City of Brea City of Newport Beach
City of Costa Mesa City of Orange City
City of Cypress of Placentia City of
City of Fountain Valley Santa Ana City of
City of Fullerton Seal Beach City of
City of Garden Grove Stanton

City of Huntington Beach City of Tustin City
City of Irvine of Villa Park City of
City of La Habra Westminster City of
City of La Palma Yorba Linda

The County of Orange includes a total of 34 cities, including the Co-permittees
listed above. The remaining unlisted cities lie entirely within the San Diego
Region. Because the boundaries of the Santa Ana Region are largely defined by
watershed boundaries'and often.cross political boundaries, three of the listed Co-
permittees discharge into both the Santa Ana Region and the San Diego Region.
These cities are Laguna Hills, Laguna Woods, and Lake Forest.

All'of the above Co-permittees fall into one of two categories. They are either a
medium or large municipality that respectively services a population of greater
than 100,000 or 250,000 people, or they are a small municipality that is
interrelated to a medium or large municipality. Section 402(p) of the Clean Water
Act requires that both of these categories of dischargers obtain an NPDES
permit.

All of the above Co-permittees in this Order have individual and shared
responsibilities to comply with the requirements of this Order. The County of
Orange continues to be the Principal Permittee and, as such, has certain other
responsibilities in addition to those as a Co-permittee. In order to emphasize
these overlapping responsibilities, this Order refers to all of the Co-permittees
collectively as “Co-permittees”, including the Principal Permittee. When
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referencing the Principal Permittee, a requirement of this Order is unique to the
County of Orange.

V. PERMITTED DISCHARGES

Order No. R8-2014-0002 regulates the discharge of urban runoff into waters of
the U.S. from MS4s operated by the Co-permittees listed in Section IV above.
The term “urban runoff” is not defined in the Code of Federal Regulations or in
the Federal Register. For the purposes of the Order, urban runoff is defined as
the combination of storm water runoff and authorized non-storm water runoff
from residential, commercial, industrial, and construction areas within the
permitted area. Discharges of urban runoff often contain wastes, as defined in
California Water Code, and pollutants, as defined in the Clean Water Act.
Wastes may, and pollutants will by definition, adversely affect the quality of the
receiving waters.

This Order authorizes the discharge of urban runoff from the Co-permittees’
MS4s. This includes authorization for certain non-storm water discharges.
Authorized non-storm water discharges are subject to both the requirements
herein and the requirements of the “De Minimus” Permit.. This Order does not
authorize the Co-permittees’ non-storm water discharges that are subject to
NPDES Permit No. CAG918002, for discharges to surface waters of certain
groundwater at sites within the San Diego Creek/Newport Bay watersheds.
Authorization for such-discharges must be obtained through the process
described in NPDES Permit No. CAG918002. The purpose of excluding
discharges subject to NPDES Permit No. CAG918002 is to avoid regulatory
overlap that could potentially create cross-purposes and confusion.

In summary, MS4s are defined in 40CFR122.26(b)(8) as “a conveyance or
system of conveyances (including roads with drainage systems, municipal
streets, catch basins, curbs, gutters, ditches, man-made channels, or storm
drains)...designed or used for collecting or conveying storm water”. Due to the
broad inclusion of the definition, portions of MS4s in the permit area will include
open channels that are waters of the U.S. In these cases, the channels are
considered receiving waters whose beneficial uses must be protected.
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VI. APPLICABLE STATUTES, REGULATIONS, PLANS, AND POLICIES

A. Legal Authorities — Federal Clean Water Act and California Water Code

Order No. R8-2014-0002 is issued pursuant to Section 402 of the Clean Water
Act and implementing regulations adopted by the USEPA, and pursuant to
Chapter 5.5, Division 7 of the California Water Code (commencing with Section
13370).

The objective of the Clean Water Act is “to restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters.” To carry out this
objective, the Clean Water Act requires permit programs to regulate the
discharge of pollutants and dredge or fill material to the navigable waters of the
U.S. and to regulate the use and disposal of sewage sludge. Section 402 of the
Clean Water Act provides the legal authority to issue NPDES permits for the
discharge of pollutants to waters of the U.S. NPDES permits may be issued by
states which have been authorized to implement certain provisions of the Clean
Water Act. The USEPA authorized the state of California to implement the
NPDES permit program on May 14, 1973.

The Porter-Cologne Water Quality Control Act (California Water Code section
13000 et seq.) established the State Water Resources Control Board and the
nine regional water quality control boards. The boards are the principal state
agencies. with primary responsibility for the coordination and control of water
quality. The Santa Ana Regional Water Quality Control Board has the primary
responsibility for the coordination and control of water quality in the Santa Ana
Region.

The regional water quality control boards implement the Clean Water Act through
Chapter 6.5 of the California Water Code, commencing with Section 13370.
Section 13377,.in part, provides the regional water quality control boards with the
authority to issue waste discharge requirements to ensure compliance with all
applicable provisions of the Clean Water Act.

Clean Water Act Section 402(p) requires the USEPA, or authorized states, to
issue NPDES permits for storm water discharges from municipal separate storm
sewer systems (“MS4s”) to water of the U.S. Clean Water Act Section
402(p)(3)(B) allows such NPDES permits to be issued on a system-wide or
jurisdiction-wide basis. Section 402(p)(3)(B)(ii) requires that these NPDES
permits “effectively prohibit non-storm water discharges” into the MS4s. Section
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1.

402(p)(3)(B)(iii) requires these NPDES permits to “require controls to reduce the
discharge of pollutants to the maximum extent practicable, including
management practices, control techniques and system, design and engineering
methods, and such other provisions as the Administrator or the State determines
appropriate for the control of such pollutants.”

. Federal and California Endangered Species Acts

This Order does not authorize any act that results in the taking of a threatened or
endangered species or any act that is prohibited, or becomes prohibited in the
future under either the California Endangered Species Act (Fish and Game Code
Sections 2050 to 2115.5) or the Federal Endangered Species Act (16 United
States Code Sections 1531 to 1544). This Order requires compliance with
requirements to protect the beneficial uses of waters of the U.S.. The Co-
permittees are responsible for meeting the requirements of the applicable
Endangered Species Acts:

California Environmental Quality Act

The action to adopt an NPDES Permit is‘exempt from the provisions of Chapter 3
of the California Environmental Quality Act (“CEQA”) (Public Resources Code
Section 21100 et seq.) pursuant to CWC Section 13389. (County of Los Angeles
v. Cal. Water Boards (2006) 143 Cal. App. 4" 985.)

State and Federal Regulations, Plans and Policies

Water Quality Control Plan for the Santa Ana River Basin

The Clean Water Act requires the regional boards to establish water quality
standards for each water body in their region. The requirements of this Order are
designed to attain and maintain water quality standards. Water quality standards
include beneficial uses, water quality objectives and criteria that are established
at levels that protect beneficial uses, and a policy to prevent degrading of waters
(“anti-degradation policy”).

On January 24, 1995, the Santa Ana Regional Water Quality Control Board
adopted the Water Quality Control Plan for the Santa Ana River Basin (“Basin
Plan”). The Santa Ana Regional Water Quality Control Board has amended the
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Basin Plan on multiple occasions since 1995. The Basin Plan designated
beneficial uses, establishes water quality objectives, and contains
implementation programs and policies to achieve those objectives for all waters
in the Santa Ana Region. The Basin Plan identifies the following existing and
potential beneficial uses for surface waters in the Santa Ana Region:

< Municipal and domestic supply

« Agricultural supply

» Industrial service and process supply

- Groundwater recharge

= Navigation

» Hydropower generation

« Water contact recreation

< Non-contact water recreation

- Commercial and sport fishing

«  Warm freshwater and limited warm freshwater habitats

= Cold freshwater habitat

= Preservation of biological habitats of special significance
- Wildlife habitat

< Preservation of rare, threatened or.endangered species
e Marine habitat

« Shellfish harvesting

- Spawning, reproduction and development of aquatic habitats
« Estuarine habitat

2. Water Quality Control Plan for Ocean Waters of California

In 1972, the State Water Resources Control Board (“State Board”) adopted the
Water Quality Control Plan for Ocean W aters of California (“Ocean Plan”). The
State Board adopted the most-recent amended Ocean Plan on September 15,
2009. The Office of Administrative Law approved it on March 10, 2010 and
USEPA approved it on October 8, 2010.

The Ocean Plan is applicable in its entirety to ocean waters of the State. In order
to protect beneficial uses, the Ocean Plan establishes water quality objectives
and a program of implementation. Pursuant to California Water Code Sections
13263 and 13377, the requirements of this Order implement the Ocean Plan.
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The Ocean Plan identifies the beneficial uses of ocean waters of the State as
summarized below:

« Industrial water supply

- Water contact and non-contact recreation

- Navigation

« Commercial and sport fishing

< Mariculture

- Preservation and enhancement of designated Areas of Special Biological
Significance

- Rare and endangered species

< Marine habitat

= Fish spawning and shellfish harvesting

The Santa Ana Region includes two Areas of Special Biological Significance
(“ASBS”), the Robert B. Badham and Irvine Coast ASBS’. In the Ocean Plan,
these are known as ASBS 32 and ASBS 33 respectively. Locally, these ASBS’
are known as ‘Newport Coast’ and ‘Crystal Cove’, respectively. Both of these
areas were designated as ASBS’ by the State Board on April 18, 1974.

The Ocean Plan prohibits the discharge of waste to designated Areas of
Biological Significance unless an exception to Ocean Plan requirements is issued
by the State Board. On March 20, 2012, the State Board approved Resolution
No..2012-0012, which.includes.exceptions to the Ocean Plan prohibition for
certain discharges to various ASBS’. This includes exceptions for discharges
from the City of Newport Beach to Newport Coast and Crystal Cove and from
The Irvine Company, the Department of Parks and Recreation and the
Department of Transportation to Crystal Cove.

Specific terms, prohibitions, and special conditions were adopted in Attachment
“B” to Resolution No: 2012-0012 to provide protections for ASBS’. Resolution
No. 2012-0012 grants exceptions for the City of Newport Beach and others, but
does not authorize discharges to ASBS’. This Order grants the actual
authorization to discharge to ASBS’ only to the City of Newport Beach. The other
dischargers are not Co-permittees under this Order. The protections in
Attachment “B” to Resolution No. 2012-0012 have been incorporated into this
Order as if fully set forth herein and are applicable to discharges from the City of
Newport Beach.
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3. Water Quality Control Plan for Enclosed Bays and Estuaries — Part 1 Sediment
Quality

On September 16, 2008, the State Board adopted the Water Quality Control Plan
for Enclosed Bays and Estuaries — Part 1 Sediment Quality (“Sediment Quality
Control Plan”). The Sediment Quality Control Plan became effective on August
25, 2009. The Sediment Quality Control Plan establishes: 1) narrative sediment
quality objectives to protect benthic communities from exposure to contaminants
in sediment and to protect human health; and 2) a program of implementation
using a ‘multiple lines of evidence’ approach to interpret the narrative sediment
quality objectives. The requirements of this' Order implement the Sediment
Quality Control Plan.

4. Anti-degradation Policy

Federal regulations (40CFR131.12) require that the state water quality standards
include an anti-degradation policy consistent with the Federal Anti-degradation
Policy. The State Board established California’s anti-degradation policy in State
Board Resolution No. 68-16, “Statement of Policy with. Respect to Maintaining
the Quality of the Waters of the State”. State Board Resolution No. 68-16
incorporates the Federal Anti-degradation Policy where the federal policy applies
under federal law.

The-Santa Ana Regional Water Quality Control Board’s Basin Plan implements
and incorporates by reference both the State and Federal Anti-degradation
Policies. State Board Resolution No. 68-16 and 40 CFR131.12 require that the
Santa Ana Regional Water Quality Control Board maintain high quality waters of
the State until it is demonstrated that any change in quality will be consistent with
maximum benefit to the people of the State, will not unreasonably affect
beneficial uses, and will not result in water quality less than that described in the
Santa Ana Regional'Water Quality Control Board’s policies. State Board
Resolution No. 68-16 requires that discharges of waste be regulated to meet best
practicable treatment or control to assure that pollution or nuisance will not occur
and that the highest water quality, consistent with the maximum benefit to the
people of the State, will be maintained.

The discharges authorized by this Order are consistent with the anti-degradation

provisions of 40CFR131.12 and State Board Resolution No. 68-16. As required
by 40CFR122.44(a), the Co-permittees must comply with the “maximum extent
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practicable” standard set forth in Clean Water Act Section 402(p) for discharges
of pollutants in urban runoff from MS4s.

Many of the waters within the area covered by this Order are impaired and listed
on the State’s Clean Water Act Section 303(d) List. The Santa Ana Regional
Water Quality Control Board has established TMDLs to address the impairments.
This Order requires Co-permittees to implement WLAs set forth in TMDLs. This
Order requires Co-permittees to implement effective processes and programs,
and effectively prohibit non-storm water discharges.into the MS4. Water-quality
based effluent limits (“WQBELs”) are developed.as part of plans implemented by
the Co-permittees to achieve WLAs. This Order does not authorize an increase
in the amount of wastes discharged.

5. Anti-backsliding Requirements

Clean Water Act Sections 402(0) and 303(d)(4) and 40CFR122.44(l) prohibit
backsliding in NPDES permits. These anti-backsliding provisions require effluent
limitations in a reissued permit to be as stringent as those in the previous permit,
with some exceptions where limitations may be relaxed. All effluent limitations
and other conditions in this Order are at least as stringent as the effluent
limitations in the previous versions of the NPDES permit; therefore, this permit is
consistent with the federal anti-backsliding requirements.

6. Clean Water Act Section 303(d) List

Clean Water Act:Section 303(d)(1) requires each state to identify specific water
bodies within its'boundaries where water quality standards are not being met or
are not expected to be met after technology-based effluent limitations on point
sources of pollutants have been complied with. Water bodies that do not meet
water quality standards are considered impaired and are placed on the state’s
“303(d) List”. For each listed water body, the state or USEPA is required to
establish a TMDL of each pollutant that is impairing the water quality standards in
that water body. Periodically, the USEPA approves the state’s 303(d) List.

A TMDL is the sum of the allowable pollutant loads of a single pollutant from all
contributing point sources (waste load allocations), non-point sources (load
allocations), the contribution from background sources, and a margin of safety
(40 CFR 130.2(i)). MS4 discharges are considered point source discharges and
are assigned waste load allocations. A TMDL is a tool for implementing water
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quality standards and is based on the relationship between pollution sources and
in-stream water quality conditions. The TMDL establishes the allowable pollutant
loads from various sources to a water body and thereby provides the basis to
establish water quality-based controls. By implementing these controls,
dischargers should provide the pollutant load reduction needed for a water body
to meet water quality standards.

Most recently, the USEPA approved the state of California’s 2010 303(d) List of
impaired water bodies on October 11, 2011. The 2010 303(d) List includes
certain receiving waters in the Santa Ana Region. Since 2002, USEPA and the
Santa Ana Regional Water Quality Control Board have established TMDLs to
address water quality impairments. These TMDLs establish waste load
allocations (“WLAs”) for discharges from MS4s.

Clean Water Act Section 402(p)(3)(B)(iii). requires the Santa Ana Regional Water
Quality Control Board to require Co-permittees to employ “management
practices, control techniques and system, design, and engineering methods and
such other provisions as the Administrator or the State determines appropriate
for the control of such pollutants.” Clean Water Act Section 402(a)(1) also
requires states to issue permits with conditions necessary to carry out the
provisions of the Clean Water Act. Federal regulations also require that NPDES
permits contain WQBELs consistent with the assumptions and requirements of
all available WLAs (40 CFR 122.44(d)(1)(vii)(B)). California Water Code requires
that NPDES permits include.limitations necessary to implement water quality
control plans. Therefore, this Order includes WQBELs and other provisions to
implement the TMDL WLAs for discharges from MS4s.

7. Other Regulations, Plans, and Policies

This Order implements all other applicable federal regulations and State
regulations, plans and policies, including 40CFR131.38 (Water Quality
Standards; Establishment of Numeric Criteria for Priority Toxic Pollutants for the
State of California), also known as the California Toxics Rule or “CTR”; the State
Policy for Implementation of Toxics Standards for Inland Surface Waters,
Enclosed Bays, and Estuaries of California, also known as the State
Implementation Policy of “SIP”.
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E. Unfunded Mandates

Article XIII B, Section 6(a) of the California Constitution provides that whenever
“any state agency mandates a new program or higher level of service on any
local government, the state shall provide a subvention of funds to reimburse that
local government for the costs of the program or increased level of service.” The
requirements of this Order do not constitute state mandates that are subject to a
subvention of funds for several reasons, including, but not limited to, the
following.

First, the requirements of this Order do not.constitute.a new program or a higher
level of service as compared to the requirements contained in the previous
Fourth Term Permits. The overarching requirement to impose controls to reduce
the pollutants in discharges from MS4s is dictated by the Clean Water Act and is
not new to this permit cycle (33 USC section 1342(p)(3)(B)). The inclusion of new
and advanced measures as the MS4 programs evolve and mature over time is
anticipated under the Clean Water Act (55 CFR 47990, 48052 (Nov. 16, 1990))
and, to the extent requirements in.this Order are interpreted as new advanced
measures, they do not constitute a new. program or higher level of service.

Second, and.more broadly, mandates that are imposed by federal law are
exempt from the requirement that the local agency’s expenditures be reimbursed
(Cal. Const., art. XIll B, section 9, subd. (b)). This Order implements federally-
mandated requirements under the Clean Water Act and its requirements are
therefore not subject to subvention of funds. This includes federal requirements
to effectively prohibit non-storm water discharges, to reduce the discharge of
pollutants in storm water to the MEP, and to include such other provisions as the
Administrator or the State determines appropriate for the control of such
pollutants (33 USC section 1342(p)(3)(B)). Federal cases have held these
provisions.require the development of permits and permit provisions on a case-
by-case basis to satisfy federal requirements. (Natural Resources Defense
Council, Inc., v. USEPA (9th Cir. 1992) 966 F.2d 1292, 1308, fn. 17.)

The authority exercised under this Order is not reserved state authority under the
CWA's savings clause (cf. Burbank v. State Water Resources Control Bd. (2005)
35 Cal.4th 613, 627-628 [relying on 33 USC section 1370. The savings clause
allows a state to develop requirements which are not “less stringent” than federal
requirements]). Instead, the authority under this Order is part of a federal
mandate to develop pollutant reduction requirements for municipal separate
storm sewer systems. To this extent, it is entirely federal authority that forms the
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legal basis to establish the permit provisions. (See City of Rancho Cucamonga v.
Regional Water Quality Control Board, Santa Ana Region (2006) 135
Cal.App.4th 1377, 1389; Building Industry Ass’n of San Diego Co. v. State Water
Resources Control Bd. (2004) 124 Cal.App.4th 866, 882-883.)

The MEP standard is a flexible standard that balances a number of
considerations, including technical feasibility, cost, public acceptance, regulatory
compliance, and effectiveness. (Building Ind. Ass’n,.supra, 124 Cal.App.4th at
pp. 873-874, 889.) Such considerations change over time with advances in
technology and with experience gained in storm water management (55 FR
47990, 48052 (Nov. 16, 1990)). Accordingly, a determination of whether the
conditions contained in this Order exceed the requirements of federal law cannot
be based on a point by point comparison of the permit conditions and the
minimum control measures that are required “at a minimum” to reduce pollutants
to the maximum extent practicable and to protect water quality (40 CFR 122.34).
Rather, the appropriate focus is whether the permit conditions, as a whole,
exceed the MEP standard.

The requirements of the Order, taken as a whole rather than individually, are
necessary to reduce the discharge of pollutants to the MEP and to protect water
quality. The Santa Ana Regional Water Quality Control Board finds that the
requirements of the Order are practicable, do not exceed federal law, and thus
do not constitute an unfunded mandate. These findings are the expert
conclusions of the principal state agency charged with implementing the NPDES
program in.California (CWC sections 13001, 13370).

It should also be noted that the provisions in this Order to effectively prohibit non-
storm water discharges are also mandated by the CWA (33 USC section
1342(p)(3)(B)(ii)). Likewise, the provisions of this Order to implement TMDLs are
federal mandates. The Clean Water Act requires TMDLs to be developed for
water bodies that do not meet federal water quality standards (33 USC section
1313(d)). Once the USEPA or a state establishes or adopts a TMDL, federal law
requires that permits must contain effluent limitations consistent with the
assumptions and requirements of any applicable waste load allocation in a TMDL
(40 CFR 122.44(d)(1)(vii)(B)).

Third, the Co-permittees’ obligations under this Order are similar to, and in many
respects less stringent than, the obligations of non-municipal dischargers who
are issued NPDES permits for storm water discharges. With a few inapplicable
exceptions, the Clean Water Act regulates the discharge of pollutants from point
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sources (33 USC section 1342) and the Porter-Cologne Water Quality Control
Act regulates the discharge of waste (CWC section 13263), both without regard
to the source of the pollutant or waste. As a result, the “costs incurred by local
agencies” to protect water quality reflect an overarching regulatory scheme that
places similar requirements on governmental and non-governmental dischargers.
(See County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 57-58
[finding comprehensive workers’ compensation scheme did not create a cost for
local agencies that was subject to state subvention].)

The Clean Water Act and the Porter-Cologne Water Quality Control Act largely
regulate storm water with an even hand, but to the extent there is any relaxation
of this even-handed regulation, it is in favor of the local agencies. Generally, the
Clean Water Act requires point-source dischargers, including dischargers of
storm water associated with industrial or construction activity, to comply strictly
with water quality standards (33 USC section 1311(b)(1)(C); Defenders of
Wildlife v. Browner (9th Cir. 1999) 191 F.3d 1159, 1164-1165 [noting that
industrial discharges must strictly comply with' water quality standards]). As
discussed in prior State Water Board decisions, certain provisions of this Order
do not require strict compliance with water quality standards (State Water Board
Order No. WQ 2001-0015, p. 7). Those provisions of this Order regulate the
discharge of waste in municipal storm water under the Clean Water Act's MEP
standard, not the BAT/BCT standard that applies to other types of discharges.
These provisions, therefore, regulate the discharge of waste in municipal storm
water more leniently than the discharge of waste from non-governmental
sources.

Fourth, the Co-permittees have requested permit coverage in lieu of compliance
with the complete prohibition against the discharge of pollutants contained in
Clean Water Act section 301(a) (33 USC section 1311(a)). To the extent that the
Co-permittees have voluntarily availed themselves of the permit, the program is
not a state mandate. (Accord, County of San Diego v. State of California (1997)
15 Cal.4th 68, 107-108.)

Fifth, the local agency Co-permittees’ responsibility for preventing discharges of
waste that can create conditions of pollution or nuisance from conveyances that
are within their ownership or control under state law predates the enactment of
Article XIIIB, Section (6) of the California Constitution.

Finally, even if any of the permit provisions could be considered unfunded
mandates, under Government Code section 17556, subdivision (d), a state
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VILI.

mandate is not subject to reimbursement if the local agency has the authority to
charge a fee. The Co-permittees have the authority to levy service charges, fees,
or assessments sufficient to pay for compliance with this Order, subject to certain
voting requirements contained in the California Constitution. (See Cal. Const.,
Art. XlII D, section 6, subd. (c); see also Howard Jarvis Taxpayers Ass’n v. City
of Salinas (2002) 98 Cal.App.4th 1351, 1358-1359.) Numerous activities
contribute to the pollutant loading in the MS4. Local agencies can levy service
charges, fees, or assessments on these activities, independent of real property
ownership. (See, e.g., Apartment Ass’n of Los Angeles County, Inc., v. City of
Los Angeles (2001) 24 Cal.4th 830, 842 [upholding inspection fees associated
with renting property].) The authority and ability of a local agency to defray the
cost of a program without raising taxes indicates that a program does not entail a
cost subject to subvention. (Clovis Unified School Dist. V. Chiang (2010) 188
Cal.App.4th 794, 812, citing Connell v. Sup. Ct. (1997) 59 Cal.App.4th 382, 401;
County of Fresno v. State of California (1991) 53 Cal. 3d. 482, 487-488.)

REGULATORY BASIS FOR PERMIT REQUIREMENTS

Order No. R8-2014-0002 is based on Section 402(p) of the Clean Water Act;
40CFR Parts 122,123, and 124; and the Porter-Cologne W ater Quality Control
Act (Division 7 of the California Water Code, Section 13000 et seq.). This Order
is also based on the Water Quality Control Plan for the Santa Ana River Basin
(“Basin Plan”); all.applicable provisions of state-wide water quality control plans
and.policies adopted by the State W ater Resources Control Board (“State
Board”); the California Toxics Rule (‘CTR”); and the CTR Implementation Plan.

The Basin Plan was revised and adopted by the Regional Board and it became
effective on January 24, 1995. Since then, the Basin Plan has been amended to
incorporate requirements related to Total Maximum Daily Loads (“TMDLs”,
discussed later in this Section). The Basin Plan contains water quality objectives
and beneficial uses for water bodies in the Santa Ana Region. Under the Clean
Water Act, both beneficial uses and the water quality objectives to protect them
are collectively referred to as “water quality standards”. The Basin Plan also
incorporates by reference all State Board water quality control plans and policies,
including the 1990 Water Quality Control Plan for Ocean Waters, known as the
“Ocean Plan”.
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VIIl. METHOD FOR THE DEVELOPMENT OF ORDER NO. R8-2014-0002

A. Results of Audits

During the term of Order No. R8-2009-0030, Regional Board staff performed 14
audits of 12 of the Co-permittees. The audits were performed on one or more
elements of the Co-permittees’ storm water programs and included reviews of
the target Co-permittee’s Program Effectiveness Assessments (“PEAs”). Audits
were largely carried out using process mapping techniques in addition to
comparisons of actual program outcomes with.permit requirements.

Regional Board staff review has found that the “iterative process” has been
hampered by the disuse of performance metrics. In most.cases, the Co-
permittees tracked and reported outcomes of program activities in their PEAs
without any performance metrics to provide context. This renders the information
of little use. For example, Co-permittees commonly report on the number of curb-
miles swept as part of street-sweeping programs. This reporting approach does
not allow evaluation of the data by comparing it to the target number of curb-
miles that were supposed to be swept or inter-annual comparisons.

Regional Board staff highlighted this issue with. an audit performed on the City of
Santa Ana’s Program Management, Public Education, and Existing Development
elements of their storm water program in 2010. This audit focused on Section C
of the City’s 2008-2009 PEA, which contains the outcomes from these program
elements. Because the formatused by the City was one used by the Co-
permittees, the conclusions of that audit also generally apply to the other Co-
permittee’s PEAs. In Section C, the City tracked and reported 21 objective
outcomes from implementing their program. Of those, 19 outcomes were
reported without comparison to a performance metric, even when a performance
metric was prescribed in the Permit. Consequently, City staff was collecting data
on 19 outcomes but was not using the information in a constructive manner in
their PEA, not evento evaluate compliance in an overt way.

Fundamentally, the permit describes systems of actions that the Co-permittees
must carry out to comply with the permit, but more importantly, to reduce
pollutants in urban runoff. The permit describes these systems with different
levels of detail. As a result, the Co-permittees often must better define these
systems in a practical way in their program planning documents, such as the
Drainage Area Management Plan or Local Implementation Plans, to describe
how they will comply.
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There is a presumption that carrying out the actions prescribed in the permit and
related planning documents will improve water quality. However, the degree of
effectiveness, or correlation between specific actions and improvements in water
quality, is not known. For example, an incremental improvement in water quality
cannot be attributed to a particular public education campaign. This dilemma is
the basis for accepting the “iterative process” to reducing pollutants to ultimately
achieve water quality objectives. The “iterative process” allows for a large
degree of experimentation by the Co-permittees and. Regional Board staff to
discover the most effective combination of actions. On the basis of objective
information, the “iterative process” allows Co-permittees to amend their program
planning documents to improve their programs. The “iterative process” also
informs the permit process, allowing the.Regional Board. to also make
improvements in the permit through subsequent re-authaorizations.

The “iterative process” is described best.in the Receiving Water Limitations
language in the Order. This language was generally originated by the USEPA
and communicated by the State Water Resources Control Board (“State Board”)
in Order WQ 99-05. The State Board’s language has been modified in this Order
but its purposes have not been altered.. The “iterative process” is also referenced
in the findings of the past two versions of NPDES Permit No. CAS618030.

No time schedule is prescribed in the Receiving Water Limitations language over
which to execute the “iterative process”. The key step to trigger the process is a
“determination...that a discharge is causing or contributing to the exceedance of
an applicable water quality standard” described in Subsection IV.C. of the Order.
Because of the variance in storm water quality and the infrequency of storm
events, the time period may be on the order of years to make the determination
and to initiate the “iterative process” described by Order WQ 99-05. In fact, the
“iterative process” in Order WQ 99-05 has never been initiated before in the
Santa Ana Region in spite of the Co-permittees’ collection of substantial water
quality data. This is largely attributed to a poorly-defined trigger to initiate the
“iterative process”.

The “iterative process” as a whole relies on some form of feedback to evaluate
program performance and identify the need for improvements if necessary. The
Co-permittees have spent significant resources implement their storm water
programs. The Co-permittees track and report program outcomes, fulfilling part
of the iterative process. But do not consistently place much of the data in context
by comparing it to objective metrics to evaluate performance. The result is that
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there has been no comprehensive effort to assess the effectiveness of the Co-
permittees’ program activities.

Requirements for reports on program effectiveness first appeared in the fourth-
term permit, Order No. R8-2009-0030, as Program Effectiveness Assessments
(“PEAS”). However, the requirements stopped short of mandating that the
Assessments rely on the use of objective performance metrics or standards for
various program elements. Although discussed, the.use of objective performance
metrics or standards was phrased as a recommendation in the fourth-term
permit.

There is a definite need for the Co-permittees to use indicators of the
performance of their programs’ activities. Water quality data can be collected to
assess the overall performance of the Co-permittees’ storm water programs. But
water quality data cannot always be used to evaluate the effectiveness of specific
program activities or even of combinations of program activities. Sufficient water
quality data would have to be collected over extended periods of time to directly
correlate specific program activities with incremental improvements in water
quality. During this time, the different Co-permittees may adopt new activities
and/or abandoned others. This continual evolution of the Co-permittees’
program activities during a monitoring period can confound the effort to correlate
program activities with changes in water quality. Other types of performance
metrics are needed.

Performance metrics include water quality standards and measurable and
verifiable permit requirements; but these do not comprehensively address all of
the Co-permittees’ program activities. Additional performance metrics need to be
established by the Co-permittees to carry out a comprehensive assessment of
program activities. For example, some cities have established agronomic
fertilizer rates as a performance metric for applying fertilizer to turf grass in public
parks and properties.

The structure and language of the past permit can be improved to promote the
“iterative process”. Interviews with Co-permittees’ staff revealed that their focus
is on permit compliance. This appears to have caused the Co-permittees to
comply with the letter of the permit with less emphasis on the intended “iterative
process”. Where the permit provides specific direction, the Co-permittees
generally make an effort to comply using available resources. Since the past
permits did not detail how to assess program effectiveness in a meaningful way,
there has been insufficient incentive for Co-permittees to fully apply the iterative
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process. The requirements of this Order attempt to address this apparent
disconnect between “compliance” and “program performance” by better defining
the “iterative process” and mandating its practice.

The past practice of incorporating by reference best management practices in the
Drainage Area Management Plan and the Local Implementation Plan does not
appear to promote the “iterative process”. Past versions of NPDES Permit No.
618030 relied on the development of the Drainage Area Management Plan
(“DAMP”) by the Co-permittees’. The DAMP and its companion plans and
programs describe the storm water management controls that the Co-permittees
would carry out in order to comply with the permit. The permit then required that
the Co-permittees implement the DAMP:The more recent fourth-term permit
expanded this requirement to includeLocal Implementation Plans developed by
each Co-permittee for their respective jurisdiction.

The past strategy of ‘incorporating by reference’-best management practices in
the Drainage Area Management Plan and the Local Implementation Plan
effectively made many of the practices described.in those Plans mandatory.
Failure to execute the commitment or its elements could cause the Co-permittees
to be out of compliance with the permit and subject them to civil liability.

The ability of the Regional Board to enforce the DAMP or LIPs depends on how
objectively the program activities are described or whether or not the activities
can be measured or verified.. Of the DAMP and the LIPs, only the DAMP’s
content was controlled by a process for approval by the Executive Officer. The
result was a logical effort by at least a few Co-permittees to amend their Local
Implementation Plans to remove any objective enforceable requirements and
subsequent potential liabilities:. Best management practices became
“opportunities” that the Co-permittee might or might not follow through on.
Without any commitment for their implementation, missed “opportunities” are not
enforceable.

The fear of being subject to enforcement may discourage the Co-permittees from
documenting innovations that could potentially improve the Co-permittees storm
water programs and the permit. Evidently, in the absence of oversight, the
relationship motivates the Co-permittees to eliminate any concrete commitments
that might cause them to be out of compliance.

'For purposes of discussion, DAMP and LIP generally refer to companion plans and programs such as the 2011
Model Water Quality Management Plan and the Technical Guidance Document.
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This is not to assert that the Co-permittees have not made innovations in their
storm water programs or carried out best management practices to reduce
pollutants in urban runoff. During many of the audits, Regional Board staff
discovered that many Co-permittees were running off-the-books storm water
programs. Innovations and best management practices were occurring, but they
were not described in the Drainage Area Management Plan or the Local
Implementation Plan. By keeping these efforts out of the DAMP or LIPs, the Co-
permittees prevent them from becoming permit requirements and thus liabilities.
The result is that the documented elements of the storm water program have
become stagnant even as innovations have occurred undocumented.

In summary, the Co-permittees have nottaken full advantage of the “iterative
process” to improve their storm water programs. The ‘incorporation by reference’
relationship between the permit and the DAMP and LIPs is likely a significant
factor that discourages the Co-permittees from making changes to the plans that
might become enforcement liabilities. Where allowed, the Co-permittees have
managed potential enforcement liabilities by eliminating objective commitments
from the plans. Where innovative strategies are employed, they are not
documented in the plans.

It is likely that other factors, such as organization size (the Co-permittees
collectively) and related span of control, disproportionate influence among larger
and smaller cities, and differing levels of interest among Co-permittees also
significantly affect the management of the storm water program. But these are
matters that are not easily addressed by this Order.

Therefore, this Order refocuses the Co-permittees’ efforts on the “iterative
process” to improve their storm water programs and ultimately achieve water
quality objectives. The “iterative process” is not defined specifically by USEPA,
the State Water Resources Control Board, or the Regional Water Quality control
Board. Inbusiness, the “iterative process” is an objective process improvement
technique for arriving at a decision or objective by repeating rounds of analysis or
a system of actions. Performed well, the “iterative process” is a cost control
method that can save the Co-permittees money. The process involves
subsequent evaluation and improvement with each cycle.

The purpose of the “iterative process” is ultimately to arrive at some decision or
desired outcome. The “iterative process” is typically applied in circumstances
where there is great uncertainty; where costs of errors are high; or where a full
commitment of resources to achieve a risky outcome is undesirable. This
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process is known by many other names such as a “Plan-Do-Check-Act Cycle”
(“PDCA Cycle”), Deming Cycle, and Shewart Cycle.

Objective process improvement techniques have been in practice for over half a
century and have been gradually finding their way into storm water regulation.
The techniques were introduced into widespread use in Japan in the 1950’s by
W. Edwards Deming and are generally regarded as being instrumental in
transforming the post-war Japanese economy. USEPA prescribes objective
process improvement techniques (“measurable goals”) in their Storm Water
Phase Il Rule, promulgated in 1999, for small MS4s. In 2008, USEPA published
Evaluating the Effectivenes of Municipal Stormwater Programs, describing the
“iterative process” as a process improvement technique.

Co-permittees under the NPDES program have also begun developing process
improvement techniques. With the participation of the Co-permittees, the
California Stormwater Quality Association published the Municipal Stormwater
Program Effeciveness Assessment Guide in 2007 (“2007 Guide”)?. This
document attempts to describe an objective process for developing a system of
measuring the performance of the Co-permittees’ storm water programs.
Although the 2007 Guide was referenced in the fourth-term permit in regards to
performing Program Effectiveness Assessments, the process was not fully put
into practice by the Co-permittees. Gradual efforts were made, but the process
has not been fully implemented.

In'storm water regulation, the “iterative process” serves multiple purposes. First,
it allows the Co-permittees, regulatory staff, and the public to assess compliance
with the requirments of this Order. It tracks progress towards meeting water
quality objectives. It justifies the Co-permittees’ commitment of resources,
including the cessation of ineffective program activities. It provides feedback to
storm water program managers, in part, to identify the most effective program
activities. Last, it may establish correlations between reductions in pollutant loads
into receiving waters and program activities.

To refocus the Co-permittees, this Order partly de-couples the DAMP and LIP
from the permit requirements. Planning documents are still required, but their
purpose is principally to maintain transparency of the Co-permittees’ storm water
programs. To do so, the planning documents must fully and accurately reflect
the Co-permittees’ storm water programs.

2 .
Available for a fee at www.casqa.org
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This Order continues virtually all of the objective requirements of the fourth-term
permit, such as commercial and industrial inspections. But this Order also
requires that the Co-permittees have certain effective processes (or
mechanisms) instead of prescribing specific objective outcomes. To complement
all processes and objective requirements, the Co-permittees must also develop
and apply objective performance measures to assess the programs’
effectiveness.

Program activities and their related performance measures will necessarily
include the objective requirements of the permit, such as requisite numbers of
inspections. But not all of the Co-permittees’ program activities are mandated
directly by a permit requirement. Under.the fourth-term permit, these program
activities are described in the DAMP .or LIP. They were therefore mandated by
way of being incorporated by reference in the permit.

Now, program activities that are only described in the DAMP or LIP have been
incorporated into this Order. However, program activities have been generally
synthesized rather than stated directly. The Order describes these program
activities more generally as required programs, processes, or mechanisms.
These mandated programs, processes, or mechanisms are intended to
accomplish the same purposes as the specific program activities described in the
DAMP or LIP. Using general descriptions, instead of mandating specific program
activities in the DAMP or LIP, is intended to allow the Co-permittees greater
flexibility to add or discontinue certain program activities or modify their level of
effort.

This flexibility is tempered in three ways. First, the Co-permittees must continue
to meet the objective requirements of this Order where prescribed. Second, the
Co-permittees must perform program activities that satisfy the general goals
prescribed by this Order. Last, the Co-permittees must meet the MEP standard
required by this Order and the Clean Water Act.

The Co-permittees’ storm water program is initially generally-presumed to meet
the MEP standard required by this Order and the Clean Water Act. Therefore,
unless specified otherwise in this Order, it must be continued unless the Co-
permittees can provide objective evidence that the program must be modified.
This evidence is provided by Program Effectiveness Assessments. Co-
permittees may modify program activities, but the program as a whole must work
to achieve the general goals prescribed by this Order. Those general goals
appear in this Order along with expressed requirements to have effective

R8-2014-0002 Fact Sheet 2.0



| Orange County MS4 Permit Page 24 of 74 Draft Technical Report
NPDES Permit No. CAS 618030

mechanisms or processes to achieve those goals. “Effectiveness” must be
measured using the objective requirements prescribed by this Order or, where
not prescribed, developed by the Co-permittees.

Consequently, there will be two kinds of objective performance metrics: those
described in the language of this Order and those developed by the Co-
permittees. Failure to achieve the objective requirements of this Order will be
regarded as violations of this Order. However, failure to achieve objective
performance metrics developed by the Co-permittees is not a violation of this
Order.

In the absence of objective requirements for specific program activities, program
activities will be evaluated: 1) by determining which prescribed general goal(s)
that an activity is intended to achieve; 2) if there is (are) one or more objective
performance metrics being used to assess the performance of the activity; and 3)
if the performance metric(s) is (are) valid. A program activity that lacks any of
these evaluative elements will be in violation of this Order.

B. The “lterative Process”

Essentially, this Order requires more explicitly that the Co-permittees engage in
an “iterative process” for their program activities. This process is outlined in the
conceptual model below (Figure 1). The process shown is adapted from W.
Edwards.Deming’s PDCA Cycle.

(This space intentionally left blank)
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Figure 1: Conceptual Model of the "lterative Process"
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The “iterative process” applies to both the Co-permittees’ development and
execution of their storm water programs and to the development of future
reauthorizations of NPDES Permit No. CAS618030. The “iterative process” can
be used at multiple time scales, from days to decades. There is a reasonable
expectation that the program activities prescribed in the permit and developed by
the Co-permittees will ultimately improve receiving water quality and that the
choice and method of measuring program outcomes are valid. However, errors
may be discovered and adaptive measures may be necessary to improve the
effectiveness of the program activities or to improve the methods of measuring

effectiveness.
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Within this Order, the “iterative process” cycle is driven by several mechanisms.
First, Section IV’s receiving water limitations language necessarily requires the
Co-permittees to use receiving water quality monitoring data to evaluate if water
quality standards are being met. Receiving water quality monitoring data is
generated through the Monitoring and Reporting Program and the data is
analyzed based on a schedule developed by the Co-permittees but subject to
the approval of the Executive Officer.

The “iterative process” is also driven by waste load allocations developed as part
of TMDLs described in Section XVIII of this Order. Many waste load allocations
include numeric effluent limits, where TMDL compliance dates have passed, or
numeric action levels, where compliance dates have not passed. Both are kinds
of water quality based effluent limits and are shown in Appendices B through H.
Waste load allocations and their related requirements are the vehicle for meeting
water quality standards for those waters listed pursuant to Clean Water Act
Section 303(d).

The “iterative process” is lastly driven by the Co-permittees’ performance of
annual Program Effectiveness Assessments described in Section XIX of this
Order. The Co-permittees must use measurable and verifiable (objective)
performance standards or metrics to evaluate the effectiveness of their BMPs.
These performance standards are found within this Order but others will need to
be developed by the Co-permittees to evaluate BMPs that are not prescribed
directly by this Order. The performance standards that are not found in this
Order are not enforceable on the Co-permittees; in these cases, the “iterative
process” itself is enforced by this Order, rather than the outcome. Unlike water
quality standards and waste load allocations, these performance standards are
not direct measures of BMPs’ effects on receiving water quality. But they are
important to measure the effectiveness of BMPs in achieving goals, such as
those related to public education and personnel training, whose purpose is to
indirectly improve water quality.

This Order has also been written with the purpose of limiting the number of
planning documents necessary to implement the storm water programs. With the
exception of the TMDLs, this Order does not require new planning documents.

In simple terms, the Co-permittees’ best management practices are applied at
three spatial scales; at the permit-area scale, at the watershed scale, and at the
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local jurisdiction scale. All of these scales are collectively addressed in the
DAMP, LIPs, and the TMDL-related planning documents. Any changes to the
storm water programs can be represented in any of these documents without the
need to develop additional, separate plans.

The Co-permittees must continue to use the planning documents already
prepared to the extent that the plans fully document their program activities,
including best management practices. It will be necessary to review and amend
those planning documents to add activities not already documented, to develop
performance metrics and methods for measuring those metrics, to consolidate
and possibly abandon some plans, and to generally update the Co-permittees’
storm water programs to comply with this:Order. The Co-permittees can re-write
their planning documents if they choose to. But this is a matter for the Co-
permittees’ editorial discretion and(is not required by this Order.

C. Plain Language

California Government Code Section 6219(a) states that “Each department,
commission, office, or other administrative agency of state government shall
write each document that it produces in plain, straightforward language, avoiding
technical terms as much as possible, and using a coherent and easily readable
style.” This‘requirement.is more commonly known as the State’s “plain language
requirement”. Order No. R8-2014-0002 and this Technical Report have been
prepared with careful consideration of the plain language requirement.

There are a variety of indicators for measuring the ‘readability’ of a document.
These indicators include the Flesch Kincaid Reading Ease, Flesch Kincaid Grade
Level, and the Gunning Fog Score. These first two indicators are widely
available in common word-processing software and were applied to the Order
and Technical Report. The results indicate that a person that has achieved a
college junior level of education should be able to readily understand these
documents. Given the technical and legal subject matter, the readability of the
Order and this Technical Report is appropriate and satisfies the State plain
language requirement.

D. Internet References

This Order includes numerous references to web pages in order to save paper
and simplify the presentation of the permit and related documents. In an
electronic format, the permit and related documents may contain live links to web
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sites. These links and web site addresses may become broken or outdated
during the term of this Order. Consequently, these references have been
provided for the convenience of the reader. Regional Board staff will make every
effort to update broken or outdated internet references in electronic versions of
this Order posted at the Regional Board’'s web site. Readers who become aware
of broken or outdated reference or links are asked to contact Regional Board
staff in the Contact Information (Sectionll) above to assist in this effort.

PUBLIC PROCESS AND NOTIFICATION

On October 3, 2013, the County of Orange (“County”), acting on behalf of the Co-
permittees, submitted the Report of Waste Discharge (‘ROWD”) for the fifth-term
NPDES Permit No. CAS618030 (“Permit”). At the recommendation of Regional
Board staff, the ROWD emphasized changes that the Co-permittees were
requesting in the new permit. The requested changes included changes to the
requirements of NDPES Permit No. CAS618030 and to the accompanying
Monitoring and Reporting Program.

On October 30, 2013, Regional Board staff sent the County of Orange a Notice
of Incomplete Report of Waste Discharge (“lIncomplete Notice”). The Incomplete
Notice consisted of a cover letter and a-table of responses to each of the
requested changes described in the Co-permittees” ROWD. The responses
largely were requests for additional information to justify the requested changes,
requests for more detailed recommendations, and requests for descriptions of
how the changes would improve the Co-permittees’ storm water program and
how the improvement would be measured. In the Incomplete Notice, Regional
Board staff requested that the County respond by November 30, 2013.

On October 30, 2013, County staff requested an extension of time to respond to
the Incomplete Notice. The request was granted orally and confirmed in a letter
dated November 7, 2013. The new deadline was December 18, 2013.

The November 7, 2013 letter included a request to meet and confer on the
County’s anticipated response. County staff was advised that their requested
changes to the Monitoring and Reporting Program could be addressed after the
adoption of the fifth-term Permit. In that event, Regional Board staff could
withdraw requests for information in the Incomplete Notice related to changes to
the Monitoring and Reporting Program. This way, efforts to change the fifth-term
Permit could proceed separately from efforts to change the Monitoring and
Reporting Program.
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On December 11, 2013, Regional Board staff met with County staff and other
representatives of the Co-permittees. During that meeting Regional Board staff
agreed to limit the scope of the October 30, 2013 Incomplete Notice to exclude
matters related to the Monitoring and Reporting Program. County staff also
outlined their anticipated response to the Incomplete Notice. Subsequent to that
meeting, Regional Board staff amended the Incomplete Notice to limit the scope
accordingly in a letter dated December 12, 2013.

X. ECONOMIC CONSIDERATIONS

California Water Code Section 13241 requires the Santa Ana Regional Water
Quality Control Board to consider certain factors, including economic
considerations, in the adoption of water quality objectives. California Water Code
Section 13263 requires the Santa Ana Regional Water Quality Control Board to
take into consideration the-provisions of California Water Code Section 13241 in
adopting waste discharge requirements.

In City of Burbank v. State Water Resouirces Control Bd. (2005) 35 Cal. 4" 613,
the California Supreme Court considered whether regional boards must comply
with California Water Code Section 13241 when issuing waste discharge
requirements under California Water Code Section 13263(a) by taking into
account the costs a Co-permittee will incur in complying with the permit’s
requirements. The Court concluded that whether it is necessary to consider such
cost information depends on whether those restrictions meet or exceed the
requirements of the federal Clean Water Act. The Court ruled that regional
boards may not consider the factors in California Water Code Section 13241,
including economics, to justify imposing pollutant restrictions that are less
stringent.than applicable federal law requires.

California Water Code Section 13377 specifies that discharge permits issued by
regional boards must meet the federal standards set by federal law. In effect,
Section 13377 forbids a regional board from considering any economic hardship
on the part of the permit holder if doing so would result in the dilution of the
requirements set by Congress in the Clean Water Act. Similarly, Section 13263
cannot authorize what federal law forbids and cannot authorize a regional board
to use compliance costs to justify pollutant restrictions that do not comply with the
Clean Water Act. However, when conditions or provisions in an NPDES permit
are more stringent than federal law requires, California Water Code Section
13263 requires that the regional board consider the factors described in
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California Water Code Section 13241 as they apply to those specific conditions
or provisions.

As described in Section VI.E. above, the Regional Board finds that the conditions
and provisions of this Order are not more stringent than the minimum federal
requirements. Clean Water Act sections 402(p)(3)(B)(ii) and (iii) require MS4
permits to include requirements to effectively prohibit non-storm water discharges
into the MS4s; to require controls to reduce the discharge of pollutants in in storm
water to the maximum extent practicable; and such other provisions as the
USEPA or the State determines appropriate.

The requirements in this Order may be more specific and detailed than those in
the federal regulations under 40CFR122.26 or in USEPA guidance, but they are
not more stringent. The requirements have been designed to be consistent with
and within the federal statutory requirements in Clean Water Act sections
402(p)(3)(B)(ii) and (iii) and the related federal regulations and guidance.
Consistent with federal law, all of the conditions and provisions in this Order
could have been included in a permit adopted by. USEPA in lieu of a permit
issued by the State through the regional boards.

The inclusion‘of numeric W ater Quality-Based Effluent Limits in this Order (e.g.
WLAs) does not cause this Order to be more stringent than federal law. Federal
law authorizes both narrative and numeric effluent limitations to meet state water
quality standards. Both‘are.equally allowable and the inclusion of either or both
best management practice-based.or Water Quality-Based Effluent Limits does
not make an NPDES permit more stringent. Therefore, the Regional Board is not
required to consider the factors set forth in California Water Code Section 13241.

Similarly, the Regional Board is not required to consider the factors in California
Water Code Section 13241 to adopt permit requirements for the effective
prohibition on the discharge of non-storm water discharges into the MS4; or for
controls to reduce the discharge of pollutants in storm water to the MEP; or other
provisions that the Regional Board has determined appropriate. These general
requirements are mandated by federal law.

This Order includes monitoring and reporting requirements that are designed to
demonstrate that the Co-permittees are complying with the municipal storm water
requirements of the Clean Water Act. Clean Water Act Section 308(a) and 40
CFR122.41(h), (j) through (I); 122.44(i); and 122.48 require that NPDES permits
specify monitoring and reporting requirements. Monitoring and reporting
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requirements are also required by 40CFR122.26(d)(1)(iv)(D); 122.26(d)(1)(v)(B);
122.26(d)(2)(i)(F); 122.26(d)(2)(iii)(D); 122.26(d)(2)(iv)(B)(2); and 122.42(c). The
Regional Board is also authorized by California Water Code Section 13383 to
establish monitoring, reporting, and recordkeeping requirements that implement
federal and state laws and regulations through NPDES permits.

Notwithstanding the above, the Regional Board has taken into account economic
considerations. In doing so, however, it is not necessary for the Regional Board
to perform a Cost-Benefit analysis or other formal'economic analyses. Because
of the lack of comprehensive or sufficiently-reliable economic data on both costs
and benefits, performing a formal economic analysis is not practical at this time.
However, the Regional Board will consider what limited economic information is
available.

The USEPA, the State Water Resources Control Board, and the regional boards
have attempted to evaluate the costs and benefits of municipal storm water
programs. The resulting studies show a large variability in reported costs and
that there is difficulty in obtaining reliable cost information.

In 1999, the USEPA summarized the conclusions of multiple studies performed
to determine_ the cost of storm water management programs as part of its Phase
Il expansion of the NPDES storm water program®. The USEPA determined that
the range of benefits from its Phase Il expansion exceeds the range of regulatory
costs. As part of their analysis, the USEPA reported that, based on appropriate
cost data provided by 26 MS4 operators subject to Phase |, the average annual
program costs were $9.08 per household (1998 dollars)*. The USEPA also
reported that the average annual Phase Il program costs were $9.16 per
household (1998 dollars), comparable to the per-household costs of the Phase |
program.

In 2003, staff of the Los Angeles Regional Water Quality Control Board
performed a study of Phase | MS4 program costs®. Self-reported cost data
provided in the MS4 operators’ annual reports was used. The average annual
cost in Los Angeles County was estimated to be $12.50 per household (2002
dollars)

® Federal Register/Vol. 64 No. 235/Wednesday, December 8, 1999/Rules and Regulations. P. 68791-68792.

* USEPA’s cost estimates should be regarded as gross indicators of compliance costs, not actual compliance costs.
See Government Accountability Office, May 2007. Further Implementation and Better Cost Data Needed to
Determine Impact of EPA’s Storm Water Program on Communities. GAO-07-479.

®Los Angeles Water Quality Control Board, 2005. Review and Analysis of Budget Data Submitted by the Permitees
for Fiscal Years 2000-2003. P. 2.
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In 2005, the State Water Resources Control Board commissioned a study by the
California State University, Sacramento to assess costs of the Phase | MS4
program throughout the state®. The annual cost ranged from $18 to $46 per
household (2005 dollars). The Fresno-Clovis Metropolitan Area represented the
lower end of the range and the city of Encinitas represented the upper end.

For comparison purposes, the per-household cost information above has been
adjusted for inflation using the average Consumer Price Index. All values were

adjusted to 2013 dollars. The results are shown<in Table TR-1 below.

Table TR-1: Comparison of estimates of MS4 program costs (per household)

Inflation-Adjusted Value

Study Reported Value(s) (2013 dolars)
ss0 Pasal) | 51310 ehasal
Qualty Gontrol Board, 2003 $12.50 $16.19

gt:r:?rc\)/lv Stc?arrg,e Sgggces $18 to $46 $21.48 to $54.90

A proper economic analysis of the cost of the Phase | program would involve a
comparison of the MS4 operators’ costs with and without the Phase | program.
The result would be the marginal cost. Many of the reported Phase | program
costs are not attributed solely to the program. In many cases, program elements
such as street sweeping and litter control in general, are services that have been
performed by the MS4 operators long before they were required by any Clean
Water Act permit.

Therefore, the actual costs of the Phase | program for a Co-permittee is some
portion of the reported costs. The State Water Resources Control Board’s 2005
study, discussed earlier, estimated that 38% of the reported program costs could

® State Water Resources Control Board, 2005. NPDES Stormwater Cost Survey. P. ii.
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be fully attributed to the MS4 permits. The remainder was attributed to the costs
of pre-existing services provided by the Co-permittees’. Similarly, in their 2000
Annual Progress Report, the County of Orange reported that 20% of the program
costs could be fully attributed to the MS4 permit® °.

California Water Code Section 13241 includes the need to consider “economic
considerations” under certain circumstances. Economic considerations include
both the costs of compliance and also the economic.benefit of protecting the
beneficial uses of waters of the state. There is some information available to
estimate the costs of MS4 permits. However, this is often not the same for
estimating the benefits of protecting beneficial uses.  Some beneficial uses, such
as Industrial Process Supply for example; may have their value more readily
monetized because there is a well-established market for the resource.

For other beneficial uses, monetizing their value is much more difficult. Certain
techniques, such as Willingness to Pay and Travel Cost Analysis, have been
employed by the USEPA @t a national scale and in local studies in the Santa Ana
Region, to value such things as beach recreation.(a proxy for Water Contact and
Non-Water Contact Recreation beneficial uses). But these techniques are more
costly, typically requiring surveys of users or potential users. As the result, they
are infrequently employed. However, two studies are useful in this report.

As part of their Phase Il expansion of the NPDES program, the USEPA
estimated that willingness to.pay to improvements in freshwater quality for fishing
and boating is approximately $158 to $210 per household (1998 dollars)®.
Another study, conducted by California State University, Sacramento, reported
that the annual household willingness to pay for state-wide clean water is

approximately $180 per household (2005 dollars)'".

Both of the above studies represent efforts to estimate the benefits of protecting
beneficial uses. Both of these estimates considerably exceed the annual per-

household costs of the MS4 programs summarized in Table TR-1 above 2.

7 Ibid, P. 58.

8 County of Orange, 2000, 2000 Annual Progress Report, P. 60.

® More recent data from the County of Orange is not available because the County no longer reports it.

' Ibid. P. 68793.

! State Water Resources Control Board, 2005. NPDES Storm Water Cost Survey. P. iv.

2t is not necessary to adjust these figures for inflation because they can be appropriately compared to costs that
occur in the same years (1998 and 2005 respectively).
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XI.

GENERAL EXPLANATION OF PERMIT REQUIREMENTS

This Order is fundamentally based, in part, on the standard described in Clean
Water Act Section 402(p)(3)(B)(iii), requiring “controls to reduce the discharge of
pollutants to the maximum extent practicable.” Section 402(p)(3)(B)(iii) also
requires “such other provisions as the Administrator or the State determines
appropriate for the control of such pollutants.” Further details on the basis of this
Order are provided elsewhere in this Technical Report.

The “maximum extent practicable” (“MEP”) standard is the federal technology-
based standard that MS4 owners and operators must satisfy to comply with this
Order. The regulatory provisions that further detail the MEP standard are found
in 40 CFR Sections 122.26(d)(2)(iv) and 122.44(k)(2). Section XII of this
Technical Report further explains the requirements of this Order which implement
the more detailed regulatory provisions.

Section 301(b)(1)(A) of the Clean Water Act and 40 CFR Section 122.44(a)
require that NPDES permits include technology-based effluent limitations.

A technology-based effluent limitation is based on the capability of a model
treatment method to reduce a pollutant to a certain concentration. Technology-
based effluent limitations, in this case the' MEP standard, represent the minimum
level of control that must be imposed.in a permitissued pursuant to Clean Water
Act Section 402.

Neither Congress nor the USEPA has specifically defined the term “maximum
extent practicable”. Rather, the MEP standard is a flexible and evolving
standard. Congress established the MEP standard so that administrative bodies
would have “the tools to meet the fundamental goals of the Clean Water Act in
the context of storm water pollution”'®. The standard allows permit writers
flexibility to tailor permits to the site-specific nature of MS4s and to require a
combination of pollution controls that differ in different permits .

To provide clarification to the regional water quality control boards, the State
Water Resources Control Board's Office of Chief Counsel issued a memorandum
dated February 11, 1993 regarding the definition of “maximum extent
practicable”. In the memorandum, the Office of Chief Counsel interpreted the
MEP standard to entail a “serious attempt to comply” and that “practical solutions

B Building Industry Ass’n of San Diego County v. State Water Resources Control Board (2004) 124 Cal.App.4th 866,

884.

“Inre City of Irving, Texas, Municipal Storm Sewer System, (July 16, 2001), 10 E.A.D. 111 (E.P.A.), *6.
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may not be lightly rejected”. The memorandum states, “[in] selecting BMPs
which will achieve MEP, it is important to remember that municipalities will be
responsible to reduce the discharge of pollutants in storm water to the maximum
extent practicable. This means choosing effective BMPs, and rejecting
applicable BMPs only where other effective BMPs will serve the same purpose,
the BMPs would not be technically feasible, or the cost would be prohibitive.”
The memorandum further states that, “[after] selecting a menu of BMPs, it is of
course the responsibilities of the discharger to insure that all BMPs are
implemented.”

This Order includes requirements for the implementation of programs in
accordance with 40 CFR Sections 122.26(d)(2)(iv)(A) through (D). In summary,
these requirements are intended to implement:

1) control measures to.reduce pollutants in runoff from
commercial and residential areas;

2) programs to detect and remove illicit discharges and
improper disposal into the MS4;

3) programs monitor-and control pollutants from certain
industrial facilities; and

4) programs to implement and maintain structural and non-
structural BMPs to reduce pollutants in storm water runoff
from construction sites.

All of these programs have been detailed in the Co-permittees’ 2003 DAMP and
related planning documents. The essential elements of the programs have been
synthesized from those documents and incorporated into the requirements of this
Order.

This Order also includes numeric design standards for storm water runoff from
new development and redevelopment in support of the MEP standard. The
inclusion of these numeric design standards is supported by State Water
Resources Control Board Order WQ 2000-11. This Order also includes more
specific requirements for carrying out the “iterative process” of periodically
evaluating and modifying or adding BMPs. These requirements support the MEP
standard’s evolving and flexible nature.

The Order uses the language “each Co-permittee” or “a Co-permittee” in many

provisions to require performance of specific tasks, to accomplish a goal, or to
have certain processes or mechanisms. This language is intended to clearly
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indicate the responsible party for satisfying the provision. The language is not
intended to dictate the specific manner in which the provision must be satisfied.

For example, each Co-permittee may adopt its own specific mechanisms to
satisfy a permit requirement or the Co-permittees may collectively develop a
uniform mechanism that is adopted by each of them. In the event that a required
mechanism is not adopted, this language makes it clear that the Co-permittee
lacking the mechanism is responsible for the violation and not the Principal
Permittee or the Co-permittees collectively.

The Order has been written to include virtually all'of the requirements of the
fourth-term permit. As explained above;the Order also incorporates key
elements of the 2003 DAMP and its companion documents. In particular, the
Order incorporates elements of the 2011 Model Water Quality Management Plan
and the Technical Guidance Document.. However, the elements are not
incorporated verbatim or incorporated by reference. Instead, the Order generally
requires that the Co-permittees have effective processes or mechanisms to
accomplish various purposes. In most cases, this Order does not dictate an
outcome. Where specific outcomes are dictated (e.g. 10 Million “impressions”),
they are typically carried over from the previous permit.

The processes and mechanisms required by this Order are based on those
described or inferred from the Co-permittees’ existing program. The Co-
permittees’ program is largely found in the 2003 DAMP and its companion
documents.and the LIPs. As explained earlier, Regional Board staff has found
that the program, as practiced, is not always documented. In addition, Regional
Board staff found through audits that certain important processes or mechanisms
were absent from the Co-permittees’ planning documents, were not in place, or
were deficient. This Order includes processes and mechanisms that represent
an attempt to more fully flesh out the Co-permittees’ programs and address these
issues.

The Co-permittees have various plans and programs whose development
predates this Order. This Order avoids describing these plans and programs by
their names. Instead, this Order requires that the Co-permittees have written
plans and programs, and then describes their required elements. This approach
avoids the appearance that the contents of those preexisting plans and programs
supersede the requirements of this Order. Although many plans and programs
certainly exist, they must comply with this Order. In some cases, those plans
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XIL.

and programs will need to be reviewed and updated in order for the Co-
permittees to comply with this Order.

The federal NPDES regulations require applicants for MS4 permits to develop a
proposed management program (40 CFR Section 122.26(d)(2)(iv)). The
management program must include a “comprehensive planning process” and,
where necessary, “intergovernmental coordination” for the “duration of the
permit”. The continued requirement for written plans and programs satisfies the
federal requirement for a “proposed management program”.

EXPLANATION OF SPECIFIC PERMIT REQUIREMENTS

. Sections | and II: General Responsibilities

Sections | and Il establish the basic responsibilities of all of the Co-permittees,
including the Principal Permittee. These Sections are designed to require
implementation of the “iterative process”. This process includes planning and
documentation of program activities, execution, tracking of outcomes, and
evaluation through comparison with performance metrics. These requirements
are included in‘this Order pursuant to Clean Water Act Section 402(p)(3)(B)(iii)
which, in part, allows the state to include provisions .appropriate for the control of
pollutants.

These. Sections also describe the basic responsibilities for internal and external
coordination within ‘and among the Co-permittees respectively. These Sections
require maintenance of records and the submission of reports that are adequate
to determine compliance.  Finally, these Sections require that the Co-permittees
establish and maintain adequate legal authority to carry out the responsibilities
necessary to comply with this Order.

. Section llI: Discharge Limitations/Prohibitions

Section Il emphasizes the Co-permittees’ responsibility to effectively prohibit the
discharge of illicit/illegal discharges into their MS4s, unless authorized by a
separate NPDES permit, or not otherwise prohibited as described. Clean Water
Act Section 402(p) forms the basis of the requirements of this Section. MS4
permits (1) “shall include a requirement to effectively prohibit non-storm water
discharges into the storm sewers” and (2) “shall require [i] controls to reduce the
discharge of pollutants to the maximum extent practicable, including
management practices, control techniques and system, design and engineering
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methods, and [ii] such other provisions as the Administrator or the State
determines appropriate for the control of such pollutants.” (CWA § 402(p)(3)(B)(ii-

iii)).

To satisfy these requirements, Section Ill expressly requires the Co-permittees to
effectively prohibit discharges into the MS4 unless authorized by an NPDES
permit. This section also prohibits discharges where pollutants have not been
reduced to the MEP, with some exceptions. Section Il includes provisions that

prescribe programs to reduce allowable non-storm‘water discharges from both
private and public property.

Discharges that are not prohibited are described in Table 2 and are exempt from
the non-storm water discharge prohibition.. These discharges have been
continued from the previous permit with changes. Many of the discharges in
Table 2 are listed in 40 CFR 122.26(d)(2)(iv)(B)(1) as being exempt unless “such
discharges or flows are identified as significant sources of pollutants” to waters of
the U.S.

Table 2 now includes discharges authorized by USEPA pursuant to Sections
104(a) or 104(b) of the Comprehensive Environmental Repsonse,
Compensation, and Liability Act (“CERCLA”). These discharges typically consist
of short-term,-high-volume discharges from groundwater extraction well
development or redevelopment or from state-required testing of potable water
treatment plants, and occur as part of USEPA-authorized groundwater
remediation action under CERCLA.

This Order authorizes the Co-permittees to discharge certain non-storm water
subject to limitations and prohibitions. “De Minimus” discharges are authorized
by this Order, subject to the requirements of NPDES Permit No. CAG998001.
The requirements include the need to submit a report of waste discharge in any
allowable format, including submittal of a Notice of Intent form. However, the Co-
permittees are encouraged to submit these reports of waste discharge in a
uniform electronic format.

Additional non-storm water discharges that are not authorized by separate
NPDES permits or exempted in Table 2 are authorized by this Order. These
include discharges from swimming pools and diversions from waters of the U.S.
This Section also includes various limitations and prohibitions which are
permitted by 40 CFR Section 122.44. 40 CFR Section 122.44 allows the use of
discharge prohibitions, technology-based effluent limitations, and water quality-
based effluent limitations. All of the limitations and prohibitions in this Order are
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continued from the previous Permit and are derived from the Basin Plan or
NPDES permits.

. Section 1V: Receiving Water Limitations

Section IV has been modified to more closely align with the State Water
Resources Control Board’s precedential orders described in Section VI of this
Technical Report. The language of this Section was modified particularly to align
with language found in Order No. 99-05.

Receiving water limitations are included in all NPDES permits issued pursuant to
CWA section 402. Section 402(p)(3)(B)(iii) of the CWA authorizes the inclusion of
“such other provisions as the Administrator or the State determines appropriate
for the control of [] pollutants.” This‘ requirement gives USEPA or the State
permitting authority discretion to determine what permit conditions are necessary
to control pollutants. In its Phase | Storm Water Regulations, Final Rule, USEPA
elaborated on these requirements, stating that, “permits for discharges from
municipal separate storm sewer systems must require controls to reduce the
discharge of pollutants to the maximum extent practicable, and where necessary
water quality-based controls” (see 55 Fed. Reg. 47990, 47994 (Nov. 16, 1990)).
USEPA reiterated in its Phase Il Stormwater Regulations, Final Rule, that MS4
“permit conditions must provide for attainment of applicable water quality
standards (including designated uses), allocations of pollutant loads established
by a TMDL, and timing requirements for.implementation of a TMDL.”"® USEPA
Region IX has also affirmed the agency’s position that MS4 discharges must
meet water quality standards in a series of comment letters on MS4 permits
issued by various California regional water boards'®.

California Water Code section 13377 requires that NPDES permits include
limitations necessary to implement water quality control plans. Both the State
Water Board and Regional Water Board have previously concluded that
discharges from the MS4 contain pollutants that have the reasonable potential to
cause or contribute to excursion above water quality standards. As such,
inclusion of receiving water limitations is appropriate to control MS4 discharges.

The inclusion of receiving water limitations is also consistent with the Ninth
Circuit Court of Appeal’s ruling in Defenders of Wildlife v. Browner (191 F.3d

15 See, e.g., Phase Il Stormwater Regulations, Final Rule, 64 Fed. Reg. 68722, 68737.

16 See, e.g., letter from Alexis Strauss, Acting Director, Water Division, USEPA Region IX, to Walt
Pettit, Executive Director, State Water Board, re: SWRCB/OCC File A-1041 for Orange County, dated
January 21, 1998.
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1159, 1166 (1999)). This ruling shows that the permitting authority has discretion
regarding the nature and timing of requirements that it includes as MS4 permit
conditions to attain water quality standards.

The Ninth Circuit Court of Appeals recently explained that, “[w]ater quality
standards are used as a supplementary basis for effluent limitations [guidelines]
so that numerous dischargers, despite their individual compliance with
technology based effluent limitations, can be regulated to prevent water quality
from falling below acceptable levels” (NRDC v. County of Los Angeles (2011)
673 F.3d 880, 886). Receiving water limitations-are necessary to protect the
beneficial uses of the receiving waters and are included in this Order to ensure
that individual and collective discharges from the MS4 do not cause or contribute
to exceedances of water quality standards.

The receiving water limitations in this Order consist of all applicable numeric or
narrative water quality objectives or criteria, or limitations to implement the
applicable water quality objectives or criteria for receiving waters contained in
Chapter 4 of the Basin Plan, or.in water quality control plans or policies adopted
by the State Water Resources Control Board (“State Board”). These include
Resolution No. 68-16. Or in federal regulations, these water quality objectives or
criteria include, but.are not limited to, 40 CFR sections 131.12 and 131.38. The
water quality objectives. in the Basin Plan and other State Board plans and
policies have been approved by USEPA. Combined with the designated
beneficial uses, the water quality objectives constitute the water quality standards
required under federal law.

The receiving water limitations language in this Order is based on precedential
State Board Orders WQ 98-01 and WQ 99-05. This Order includes three main
provisions related to receiving water limitations. First, consistent with CWA
Section 402(p)(B)(3)(iii) and 40 CFR section 122.44(d)(1), it includes a provision
stating that discharges from the MS4 that cause or contribute to an exceedance
of receiving water limitations are prohibited. This is also in accord with the State
Water Board’s finding in Order WQ 98-01 (“The [State Board] agrees that the
NPDES permit must prohibit discharges that “cause” or “contribute” to violations
of water quality standards.”). Second, it includes a provision stating that
discharges from the MS4 of stormwater or non-stormwater, for which a Permittee
is responsible, shall not cause or contribute to a condition of nuisance”.

" Wat. Code, § 13377 (“the state board or the regional boards shall . . . issue waste discharge

requirements and dredged or fill material permits which apply and ensure compliance with all applicable

provisions of the [CW A], thereto, together with any more stringent effluent standards or limitations
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Third, it includes a provision that states that Permittees shall achieve these two
prohibitions “through timely implementation of control measures and other
actions to reduce pollutants in the discharges in accordance with the storm water
management program and its components and other requirements of this Order
including any modifications.” This third provision elucidates the process by which
Permittees are expected to achieve the first two provisions and then outlines the
“iterative process” whereby certain actions are required when exceedances of
receiving water limitations occur and discharges from the MS4 are implicated.

To implement this “iterative process”, Section IV of this Order requires the
development of a plan revising the storm water management program and its
components to include additional BMPs, an implementation schedule and
additional monitoring to address the exceedances; and implementing the revised
storm water management program. This protocol also includes assessing the
effectiveness of BMPs based in part on monitoring results; and, based on the
results of the assessment, taking additional actions such as implementing
additional BMPs and/or modifying BMPs to improve their effectiveness. This
protocol is consistent with USEPA’s expectations for MS4 permits'®.

D. Section V: Implementation Agreement

Section V requires that the Co-permittees have inter-agency and inter-Co-
permittee agreements that are necessary to satisfy the requirements of the
Order. Various agreements have been reported to exist to carry out certain
programs; such as the SSO program. Some agreements may need to be
reviewed and updated in order to comply with the Order. Section V is supported
by 40 CFR Section 122.26(d)(2)(i) which recognizes that a “series of contracts”
may be necessary to comply with an MS4 permit; and by 40 CFR Section
122.26(d)(2)(i)(D), which requires “interagency agreements among coapplicants”
for MS4 permit coverage.

E. Section VI: Legal Authority/Enforcement

Section VI largely continues requirements that the Co-permittees secure and
maintain the legal authority to control the discharge of pollutants according to the
requirements of this Order. In summary, 40 CFR 122.26(d)(2)(i) requires

necessary to implement waste quality control plans, or for the protection of beneficial uses, or to
prevent nuisance”).

¥ See, e.g., USEPA 2002 memorandum, “Establishing Total Maximum Daily Load (TMDL) Wasteload
Allocations (WLAs) for Storm Water Sources and NPDES Permit Requirements Based on Those
WLAs.”
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applicants for MS4 discharges to demonstrate adequate legal authority that
enables them to: control the contribution of pollutants from industrial activity;
prohibit illicit discharges; control spills, dumping, or disposal of materials other
than storm water; control the contribution of pollutants between MS4s through
interagency agreements; require compliance with ordinances, permits, contracts,
or orders; and carry out inspection, surveillance, and monitoring procedures
necessary to determine compliance. Section VI is intended to support the
requirements of 40 CFR 122.26(d)(2)(i).

This Order describes requirements but does not grant the Co-permittees any
authorities that may be necessary to comply: The Co-permittees typically secure
this authority through their municipal ordinances. All of the Co-permittees are
reported to have adopted model waterquality ordinances to comply with past
versions of this Order. These water quality ordinances include measures to
enforce compliance through inspections and sanctions if necessary.

This Order, and past versions, requires the Co-permittees to impose a series of
effective, progressive sanctions to compel compliance with regulatory
requirements related the control of discharges of pollutants to their MS4s. This
Order adds new requirements for the Co-permittees to track and evaluate
challenges to their.authority. Where a valid challenge is discovered, the Co-
permittees must report it along with a plan to make their authority adequate.

F. Section VII: lllicit Discharges, lllicit Connections, and lllegal Dumping; Litter,
Debris and Trash Control

Section VIl includes requirements intended to cause the Co-permittees to
effectively prohibit illicit discharges and illicit connections (“ID/IC”) and to detect
and remove improper disposal to MS4s in accordance with 40 CFR
122.26(d)(2)(iv)(B). lllicit discharges are defined in the Glossary of this Order
and exclude discharges that are authorized under an NPDES permit. As noted
there, the definition provided in the Glossary comes from 40 CFR 122.26(b)(2).

In its 1990 rulemaking, USEPA explained that the illicit discharge detection and
elimination program requirement was intended to begin to implement the Clean
Water Act’s provision requiring permits to “effectively prohibit non-storm water

discharges.” (55 Fed.Reg. 47990, 47995.) Discharges in Table 2 of this Order
are not illicit discharges. lllicit connections are not defined in this Order but are
conveyances for illicit discharges.

Section VI clarifies the Co-permittees’ responsibilities with respect to illegal
dumping (or improper disposal), which was described briefly in the previous
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permit. The Co-permittees’ responsibility is limited to illegally dumped material
that has the potential to result in a discharge of pollutants to an MS4. This Order
also clarifies that Sanitary Sewer Overflows (“SSOs”) are a sub-class of illicit
discharges.

Section VIl describes requirements for programs to address illicit discharges,
illicit connections, and illegal dumping. These requirements are based on the
Co-permittees’ current ID/IC program, the “Countywide Area Spill Control
Program”, and State Water Resources Control Board Order No. 2006-0003-
DWQ, “Statewide General Waste Discharge Requirements for W astewater
Collection Agencies” (Order No. 2006-0003-DW Q). Except for general
requirements for IDICs as a whole, this Order does not create new SSO
requirements for Co-permittees already subject to Order No. 2006-0003-DW Q.

Section VIl requires that the Co-permittees initiate source investigations based
on objective and subjective dry-season monitoringresults. Source investigations
are triggered by subjective observations and statistical thresholds for hydrology
and pollutant parameters. The thresholds are established for each monitoring
station based on ongoing collections of data. According to the Co-permittees,
these statistical thresholds have been developed based on control charts, which
are used to identify. extreme outliers in a collection of monitoring data. Extreme
outliers are monitoring results that fall outside an established number of standard
deviations for the data set. These extreme values may indicate the occurrence
of an illicit discharge or illicit connection. Their occurrence is a trigger for source
investigations. Consequently; they function as numeric action levels.

The approach required by Section VIl.and practiced by the Co-permittees during
the previous permit term to triggering source investigations represents an
application of statistical thearies for quality control®. Applying theories of quality
control, the variation in pollutant concentrations in water quality data sets is
attributed to “common causes” and “special causes”. Applied to runoff quality
control, special causes are identifiable, discrete events that can be corrected to
improve water quality. Common causes are essentially random noise where
there are no specific events that can be identified and addressed to improve
water quality. Source investigations may be useful for addressing special
causes, but are unlikely to be effective at addressing common causes.

In practice, control charts and similar statistical tools identify extreme outliers that
may be well above water quality standards. These extreme outliers trigger

®E.g. Deming, W.E. (1975) On probability as a basis for action, The American Statistician, 29(40, p. 146-152;
Wheeler, D. J. & Chambers, D. S. (1992) Understanding Statistical Process Control, ISBN 0-945320-13-2
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source investigations that are performed to identify and eliminate their special
causes. As special causes are eliminated, the variation in water quality should
lessen over time. New extreme outliers can then be identified and investigated.
Each successive round of investigations should eliminate more special causes,
reduce variation, and improve water quality. At some point though, source
investigators may not be able to identify special causes even though pollutant
levels continue to exceed water quality standards. At that point, exceedances
may be the result of common causes and require a different approach.

Examples where this pollutant behavior could occur are where pollutants are from
ubiquitous sources, such as pathogens, nutrients, or litter. In these examples,
source investigations would be useful to resolve discrete events, such as sewage
spills, regular fertilization work by a single or group of influential dischargers such
as nurseries or golf courses, or litter from scheduled festivals.or other public
gatherings. But source investigations would not be useful to'address more
random events such as pathogen, nutrient, or litter pollution caused by the
collective actions of numerous independent individuals within a monitored
watershed. Other more preventative BMPs, such as public education, might be
more effective for common causes.

The use of control.charts and similar statistical tools allows the permittees to
methodically‘use source investigations to identify-and eliminate special causes of
water quality standard exceedances. < At the same time, the Co-permittees can
avoid using source investigations on. common causes, which may be more
effectively addressed with more general, preventative BMPs.

Section VIl also includes specific requirements for a program to reduce and/or
eliminate the discharge of trash and debris to waters of the U.S. The program
must include an objective evaluation of measures employed for this purpose.
Those measures include ‘soft measures’ such as public education and litter
collection; and ‘hard measures’ such as trash booms and structural controls. The
Co-permittees are not expected to evaluate each measure individually unless
doing so would be practical and would provide useful information.

Section VIl includes new requirements that effectively require that the Co-
permittees formally evaluate new technologies for the control of trash and debris.
An evaluation is not necessarily required to be objective. Subijective factors,
such as a structural control’'s ease of accessibility and maintenance, may also be
considered, consistent with the MEP standard. The Principal Permittee must
demonstrate that formal evaluations are occurring, and report them in the Annual
Progress Report. This requirement is intended to cause the Co-permittees to
actively consider new technologies, share information on those technologies, and
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in some situations, to provide a means for feedback to vendors to improve
products. This requirement is not intended to cause the Co-permittees to
develop formal standards or processes by which vendors must demonstrate the
efficacy of their products; the Co-permittees may rely on other objective third-
party sources of information for this purpose.

G. Sections VIII, IX, and X: Municipal Inspections of Construction, Industrial, and
Commercial Sites

Sections VIII, IX, and X continue earlier requirements for inspections of
construction, industrial and commercial sites within each Co-permittees’
jurisdiction with some modifications. The requirements of these Sections are
supported by 40 CFR Sections 122.26(d)(2)(iv)(D), 122.26(d)(2)(iv)(C), and
122.26(d)(2)(iv)(A), which require programs to implement control measures for
pollutants in runoff from construction, industrial, and commercial sites
respectively. Certain other relevant control measures for these sites (e.g. public
education) are described'in other Sections of this Order.

The scope of what constitutes a construction site has not been changed in
Section VIIl. However, Co-permittees are now only required to inspect
construction sites whose actual or expected duration exceeds two weeks. This
modification has been made recognizing that many construction projects may
begin and conclude without being subject to a rain event and before Co-
permittees’ staff can inspect them. This modification is intended to allow Co-
permittees. to prioritize projects that have a longer duration. The Co-permittees
must necessarily track all construction sites in order to identify projects whose
duration exceeds two weeks and consequently require inspection.

Sections IX and X both require that the Co-permittees maintain inventories of
industrial and commercial sites. This, and past, versions of NPDES Permit No.
CAS618030 do not provide narrative definitions to distinguish between
“industrial” and “commercial” businesses. However, there is a need to provide
some guidance to'the Co-permittees on how to classify businesses in their
jurisdictions.

Some common definitions describe “industrial” as referring to a business involved
in the manufacture of goods whereas “commercial” is a term referring to a
business whose sole motivation is gaining profit. In this sense, “industrial” is a
sub-category of “commercial” sites. Other common definitions cast “industrial”
and “commercial” as similarly overlapping categories: “industrial” businesses
engage in manufacturing goods (for sale) while “commercial” businesses engage
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in the sale or trade of goods. For the purposes of this Order, these common
definitions are workable and there is no need for the creation of regulatory
definitions in this Order.

In keeping with common definitions of “industrial” and “commercial” businesses,
the list of activities that guide the Co-permittees’ development of their commercial
business inventory has been modified. The list has been placed in alphabetical
order. “Transportation, storage, or transfer of pre-production plastic pellets,
powders, or grindings” has been replaced with “Transportation services for
passengers, parcels, or freight”. This category.excludes business that
manufacture products from plastic pellets, powders, or grindings and properly
places them in the Co-permittees’ industrial inventory. The new category will
also include transportation services for passengers and a wide variety of goods,
including plastics.

This Order continues requirements for industrial and commercial facilities to be
classified into three categories: “high-priority”, “medium-priority”, and.“low-
priority”. For both industrial and commercial sites, “high-priority” sites must be
inspected once per year; “medium-priority” sites must be inspected once every
two years; and “low-priority” sites must be inspected once per permit term (5
years). This Order.continues the previous permit’s criteria for distributing the Co-

permittees’ inventory of sites among these categories with some modifications.

The previous permit provided criteria for categorizing some industrial sites in the
“high-priority” category but otherwise left the Co-permittees’ significant discretion.
The Co-permittees developed further guidance in the 2003 DAMP. The permit
criteria and the. 2003 DAMP guidance determined the distribution of industrial
sites among the priority categories; this subsequently determined the industrial
inspection burden each Co-permittee bears.

For commercial sites, the previous permit prescribed a minimum priority
distribution: 10% were to be “high-priority; 20% were to be “medium-priority”; and
the remainder was, by default, “low-priority”. Additional criteria was described
that would cause some sites to be moved into higher priority categories. This
prescriptiveness was triggered by the findings of audits during the third-term
permit where certain Co-permittees were found to be exercising their discretion
to minimize their inspection burden in violation of the MEP standard. The basis
of the prescribed distribution was the “best professional judgment” of Regional
Board staff who were also experienced site inspectors.

In their Report of Waste Discharge, the Co-permittees have requested changes
to the priority distributions for both industrial and commercial sites. The principal
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basis of this request was analyses of self-reported inspection outcomes. The
Co-permittees’ analyses conclude that their inspections are “demonstrating
consistent high levels of compliance from year to year”.

For construction sites, the Co-permittees reported that the percentage of
inspections resulting in their staff finding a violation has been consistently less
than 10%. For industrial and commercial sites, “consistent high levels of
compliance” means 78% to 89% compliance. The Co-permittees give some
credit to their inspection programs, but also credit. new requirements in the
Construction General Permit, adopted during the previous permit term, and
published guidance from CASQA.

The Co-permittees have implicitly established site “compliance” as a
performance indicator for their inspection programs. This performance indicator
is flawed. Inspections cannot detect “compliance” with great certainty; they can
only detect “noncompliance” with certainty. Assuming that an inspector could
determine that a site is incompliance exaggerates the scope of the inspector’'s
observations. An inspector can know what violations are discovered; but they
cannot know what violations they have not. Inspectors are unlikely to discover
every instance of noncompliance in a single inspection. Inspections are
observations that.amount to a snapshot in time of a site's condition. Even if an
inspector could conclude that a site is in‘absolute.compliance during a single
inspection; site conditions can change and that conclusion may be short-lived.

Inspection outcomes can be influenced by the manner in which sites are
selected, in how the inspection is.carried out, and how it is recorded. This
influence can go either way in terms of how it affects “levels of compliance”.
Inspections are not completely unbiased activities and inspection outcomes are a
poor indication of the effectiveness of an inspection program.

There are several ways that inspections are biased. First, the site selection may
be purposefully biased to increase or decrease the chance of discovering
violations. For example, the criteria in the permit is intended to prioritize sites that
are expected to pose a greater threat to water quality, possibly due to a greater
likelihood of having violations. Second, the manner of the inspection can
introduce bias. Whether or not Co-permittees choose to provide prior notice to
the site operators will increase or decrease the likelihood of discovering
violations. Additionally, how the inspection is documented will also introduce
bias. An inspector may choose to not record a discovered violation if it was
quickly remedied during the inspection. Or, when entered into the Co-permittees
database, either the discovery of the short-lived violation or the outcome of
compliance may be recorded, thereby affecting the overall program outcomes.
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These and other factors negatively influence the validity and reliability of the Co-
permittees’ stated measure of effectiveness (percent compliance/non-
compliance) for their overall inspection programs. Nonetheless, this Order
provides some relief for the Co-permittees’ inspection burden, but not on the
basis provided by the Co-permittees.

The regulatory burden that this Order places on the Co-permittees is not fully
described by ‘inspection frequencies’ or even the total number of inspections.
The regulatory burden is better described by the total expected number of
inspections over the permit term and the level of effort needed for each
inspection.

The total expected number of inspections is calculated using the inspection
frequencies, the total number of facilities, and how facilities are distributed
among the priority categories (high, medium, and low). The level of effort is not
easily measured, but can be characterized by the type of inspection. For the
sake of discussion, there are two types: “inspection from vehicle” and “personal
visit”. Inspections from vehicles are essentially patrols that typically take
significantly less time and effort than personal visits.

The previous permit did not dictate the type of inspection directly. The type of
inspection was dictated indirectly by the DAMP.. The DAMP describes the
inspectionprotocols and those protocols became mandatory through their
incorporation by reference in the previous permit. The DAMP protocols indicate
that all inspections were to be by personal visits.

As with the previous permit, this Order does not dictate the type of inspection.
But it also does not incorporate the DAMP protocol. The result is that this Order
gives the Co-permittees substantial discretion to amend their protocol and select
the type of inspection that is suitable to the individual characteristics of a site.

The Co-permittees have recommended that the type of inspection be dictated by
the site’s priority ranking. This is inappropriate. A high-priority site with a history
of past violations benefits from the deterrent effect and education of a personal
visit, but a cursory and incomplete inspection of any site by any method has little
value. Alternately, a site that invites access, is easily visible from a vehicle, and
has no observed violations is generally suitable for an inspection from a vehicle.
A site’s priority ranking does not necessarily indicate if the site has
characteristics that make it suitable for an inspection from a vehicle.

The regulatory relief that this Order provides for both industrial and commercial
site inspections is reasonable and proportional to the degree of compliance
reported by the Co-permittees in the Annual Progress Reports. According to the
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report of waste discharge, the Co-permittees performed 25,622 commercial and
10,937 industrial site inspections over the permit term. As shown in Table TR-2
below, the previous permit required that the Co-permittees should have
performed an expected 22,810 commercial and 9,486 industrial inspections®.
The actual number of inspections performed over the past permit term exceeds
the expected number.

This accomplishment indicates that the Co-permittees collectively have the
resources to comply with the previous permit in both terms of number of
inspections and level of effort. However, collective effort is not the measure used
to determine compliance. Audits and reviews of individual Co-permittees and
their reports show that a few have not complied either with the number of
inspections, their distribution among the priority categories, or both. In cases
where inspections were not correctly distributed among the priority categories,
the principal cause appeared to be insufficient information management systems
to direct inspection resources; not insufficient personnel or attention. This
suggests that the inspection burden is problematic for some Co-permittees.
However, evidence of widespread hardship on the Co-permittees has not been
provided. Therefore only a moderate amount of regulatory relief is appropriate.

This Order changes the previous permit’'s commercial site distribution from 10%
high-priority,20% medium-priority, and 70% low-priority to one that more closely
resembles a Pareto distribution or, more commonly the “80-20 rule”. This
distribution applies to many situations and was roughly approximated by the
previous permit’s distribution.. A precise application of a Pareto distribution over
three categories results in a 4%, 16%, and 80% distribution. This Order adjusts
this distribution slightly for ease of use and requires commercial sites to be
distributed as 5% high-priority, 15% medium-priority, and 80% low-priority?".

To demonstrate the regulatory relief from industrial and commercial facility
inspections that this Order provides, Regional Board staff compared the
expected number of inspections that would be required under the requirements
of this Order and Co-permittee’s proposed Options 1 and 2. The related
requirements were applied to the last permit term’s reported industrial and
commercial inventory to calculate the expected number of inspections that would
have been required over the previous 5-year term. This allows a comparison of
the inspection burden produced by the requirements of this Order and the Co-
permittees’ Options 1 and 2. This is a backwards-looking comparison and does

*The term “expected number of inspections”, like with any “expected” value described in this Order, is used as a
measure of predicting the anticipated inspection burden. The calculation of an “expected” value is a planning tool
that describes outcomes under different circumstances; it is not a technique for measuring compliance.

2 This adjustment increases the number of expected inspections by 2% versus without the adjustment.
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not predict the inspection burden in the future. But it is useful to illustrate the
degree of regulatory relief each scenario could provide.

The comparison is shown in Table TR-2 below in terms of humbers of
inspections. The comparison does not take into consideration the reduction in
level of effort caused by allowing some inspections to occur from a vehicle. This
cannot be calculated without knowing which sites have the characteristics
appropriate for an inspection from a vehicle. The grey columns in Table TR-2
also show the percent change relative to the expected total inspections that were
necessary to comply during the previous permit:

Table TR- 2: Comparison of the number Expected Inspections

Reported Expected Expected
ins Fe):ctions inspections over inspections Expected Expected
Site Type ove‘r)5 ears 5 years (pre over 5 years inspections over inspections over
(2008-%/013) previous permit's  (per this Order's 5 years (Option 1) 5 years (Option 2)
requirements) requirements)
) 18,114 15,251 13,418
Commerical 25,622 22,810 (26% decrease) | (51% decrease) (57% decrease)
. 9,486 1,036 5,181
Industrial 10,937 A"} (no change) (89% decrease) (45% decrease)
27, 600 16,287 18, 599
Total 36,559 e (15% decrease) | (50% decrease) (42% decrease)

Table TR-2 shows that, based on the annual inventory reported over the previous
permit’s term, Option 1 requires the least number of total expected commercial
and industrial site inspections; reducing them by 50% over the previous permit.
Option 1 proposes that many lower-priority sites would be inspected on an as-
needed basis. Since the number of ‘as-needed’ inspections is not known, the
total number of expected inspections over the permit term cannot be reliably
estimated under Option 1. However, the minimum number of total expected
inspections under Option 1 would be 16,287. Option 2 reduces the number of
expected inspections by 42% over the previous permit. In comparison, this
Order reduces the number of expected inspections by 15%.
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Additional reductions in the regulatory burden under this Order and Options 1
and 2 are achieved by allowing the Co-permittees to perform inspections by
vehicle, reducing the level of effort. Reductions in the regulatory burden caused
by this improved flexibility cannot be reliably measured. Reductions in the total
number of expected inspections are more easily measured.

Considering the degree of compliance that the Co-permittees have achieved over
the past permit term does not demonstrate widespread hardship that deserves
the relief that either Option 1 or Option 2 would provide. This Order provides a
reasonable degree of regulatory relief by decreasing the number of expected
inspections by approximately 15% and by allowing inspections from vehicles.

For construction sites, this Order also provides regulatory relief by limiting
inspections to those construction sites that have an expected or actual duration
of two weeks. As with commercial and industrial sites, this Order now also
allows inspections from vehicles. Although difficult.to measure, both of these
permit modifications allow regulatory relief that.is proportional to the Co-
permittees’ apparent ability to comply.

H. Section XI: Residential Program

40 CFR Section 122.26(d)(2)(iv)(A) requires, in part, that applicants for MS4
permits employ structural and source control measures to reduce pollutants from
residential areas.. The previous permit describes a separate public education
and.enforcement program for residential areas. The requirements largely
overlapped with requirements in public education and illicit discharges/illicit
connections. Residential areas will continue to be addressed in this Order
through more general requirements in Public Education and elsewhere. Specific
requirements have been removed in this Order so that the Co-permittees can
prioritize water quality issues based on feedback gained through the iterative
process. This Order reserves Section Xl as a placeholder so that there is
general continuity between the organization of the previous permit and this one.

I. Section Xll: New Development (Including Significant Redevelopment)

The requirements of Section Xl are intended to satisfy 40 CFR Section
122.26(d)(2)(iv)(A)(2) to reduce the discharge of pollutants from areas of new
development and significant redevelopment. Section Xl also includes a
requirement that is intended to advance work to retrofit existing flood control
facilities to remove pollutants as required by 40 CFR Section
122.26(d)(2)(iv)(A)(4). 40 CFR Section 122.26(d)(2)(iv)(A) requires, in part, the
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applicants for MS4 permits provide both “structural and source control measures
to reduce pollutants from runoff from commercial and residential areas”.

Section Xl has been expanded to incorporate synthesized elements of the 2011
Model Water Quality Management Plan and its accompanying Technical
Guidance Document. Requirements regarding the sizing of structural treatment
controls, LID prioritization, Hydrologic Conditions of Concern, and classification
of “priority projects”, which require Pproject Water Quality Management Plans
("WQMPs”), and “non-priority projects” have been retained in this Order with
modifications.

40 CFR Section 122.26(d)(2)(iv)(A)(2) requires, in part, that the Co-permittees’
management program include “a description of planning procedures including a
comprehensive master plan to develop, implement, and enforce controls to
reduce the discharge of pollutants from [MS4s] which receive discharges from
areas of new development and significant redevelopment.” Section XlI of this
Order includes requirements for the Co-permittees to address these planning
requirements in part through their existing planning procedures.

The State of California has delegated land use planning authorities to the
counties and incorporated cities and seldom is involved in local land use and
development decisions. California Government. Code Sections 65000 et seq.
generally establishes a framework for local planning procedures, but cities and
counties adopt their own unique responses to the issues that they face.

At the broadest levels, the Co-permittees develop General Plans and Specific
Plans. These and other land-use planning mechanisms fit within the meaning of
“planning procedures” and. “comprehensive master plan[s]” used in 40 CFR
122.26(d)(2)(iv)(A)(2). Because each Co-permittee generally has their own land
use planning authorities and related procedures, requirements pertaining to
planning procedures are best addressed at the local level; the Principal Permittee
may develop guidance, but cannot compel implementation by the other Co-
permittees.  Consequently, Section Xl requires that the Co-permittees each
address their planning procedures through the General Plan update process,
Specific Plan process, and others on an opportunistic basis.

The Co-permittees have broad authority to regulate activities within their
communities. The scope of regulated activities and the manner in which they are
regulated can vary among Co-permittees. The intent of Section XII in this Order
and the past has been to cause the Co-permittees to exercise their authority so
that the potential water quality impacts of past and future urban development are
minimized. The challenge has been how to best identify that subset of projects,
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from the varied universe of projects that each Co-permittee regulates, which
have a significant potential to impact water quality, and to develop a process that
efficiently and effectively addresses those impacts.

In order to better address the challenge of identifying appropriate projects,
clarifying language has been added to Section XII.

« Subsection XII.B. makes it clear that Co-permittees must consider the
whole of the project in classifying a project as a priority or non-priority
project.

« In Subsection XII.B.5., projects consisting of the replacement, upgrade, or
installation of dry utilities, sanitary sewer, or water supply distribution lines
in existing transportation rights of way have been excluded from
“redevelopment projects” that‘are priority projects.  This is because the
scope of such projects is too narrow to afford opportunities to include
structural treatment control BMPs.

- The language of Subsection XII.B.5. has been modified to allow a Co-
permittee to permit the continued use of structural treatment controls

| installed as part of a previously-approved Project WQMP when a portion
of the site is redeveloped. This allowance does not apply if the old
| Project WQMP was not properly approved or implemented.

< In Subsection XII.M., language has been included to allow Co-permittees
to exclude projects that do not affect areas that are exposed to storm
water, or which are not sources of urban runoff, from being considered
non-priority projects.

The previous permit defines categories.of projects for which the Co-permittees’
approval requires the preparation of a Pproject WQMP. The Co-permittees have
sought to limit this requirement.to projects that are subject to “discretionary
approval’. This term has not been defined by the Co-permittees but is presumed
to have the same meaning as “discretionary action” under CEQA. The strict
application of the term under CEQA would essentially allow one Co-permittee to

| permit a project without a Project WQMP, whereas the same project in another
city

| would require a Project WQMP due to local preferences and permitting
idiosyncrasies .
Whatever the meaning, the Co-permittees’ application of the term must not be
used to contradict the requirements of this Order or to undermine the MEP
standard. As such, the term “discretionary” has been omitted with respect to new
development projects in this Order.
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2 Leon, Jorge, July 7, 2000, Post-Hearing Brief, The Cities of Bellflower, Burbank, et al. v. California Regional Water
Quality Control Board et al., File Nos. A-1280; A1280(a); A-1280(b), State Water Resources Control Board.
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Section XXII of this Order requires new developments that are regulated by the
Co-permittees to employ source-control, site-design and structural treatment
controls to remove pollutants from urban runoff. This Order is intended to
provide the Co-permittees with a method to address the water quality impacts of
new development consistent with the requirements of CEQA and 40 CFR Section
122.26(d)(2)(iv)(A). These requirements are intended to address projects that
may have an impact on water quality.

New development projects are classified into two types: priority and non-priority
projects. Priority projects must employ source-control, site-design, and structural
treatment controls. Non priority projects must employ source-control and site-
design controls, but do not have to employ structural treatment controls unless
practicable. A non-priority project may be required to use off-site structural
treatment controls if available. Priority projects are differentiated from non-
priority projects by the categories shown in Subsection XII.B.5. of this Order.

For priority projects, Co-permittees must have a Project Water Quality
Management Plan (“WQMP”) prepared. The Pproject WQMP is intended to
accomplish several purposes. First, the Pproject WQMP documents the rationale
behind the selection of structural treatment controls. Second the Project WQMP
functions as an enforcement mechanism to provide for the proper construction,
operation and maintenance of structural treatment controls for both the project
proponent'and their successors and assigns over the life of the project. For
some larger projects, the Pproject

WQMP can serve as a-planning document for the design, construction, and
funding of regional and sub-regional structural treatment controls. As such, itis
important that subsequent Project WQMPs and Non-Priority Project Water
Quality Plans nen-prierity-prejectplans be consistent with the larger Pproject
WQMP. It is also important that Pproject WQMPs be protected against loss or
damage. in a manner that is commensurate with the expected duration of the
project.

This order promotes regional and sub-regional structural treatment controls
essentially by permitting their use where they have been planned for according to
the requirements of this Order. In the absence of a planned or proposed
structural treatment control facility, structural treatment controls must be on-site
for a project. Regardless of the location of the structural treatment controls, all
priority projects must have source and site-design controls. Even when there is
an offsite structural treatment control available for a project, that project may be
required to employ certain pretreatment controls in order to protect the offsite
facility from requiring an unusual level of maintenance or from experiencing
premature failure. This order anticipates that the operator of the offsite facility
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will establish pretreatment criteria for new developments that discharge into the
facility.

This order requires the Co-permittees to establish a program for the improvement
of Pproject WQMPs. The Co-permittees must have written technical guidance for
the preparation of Pproject WQMPs. The 2011 Model WQMP and its
accompanying Technical Guidance Document are expected to serve this
purpose. These documents may require some modifications in order to comply
with this Order. However, since this Order no longer incorporates the documents
by reference, the Co-permittees may make the necessary changes
independently, without the Executive Officer’s approval. In a similar way,
resulting Pproject WQMP process improvements may also be made
independently. However, all changes.are governed by the requirements of this
Order.

1. Hierarchy for Structural Treatment Controls

This Order maintains the hierarchy for the selection of structural treatment
controls for priority projects that was prescribed in the previous permit. In order
to communicate this clearly, this Order establishes terminology to categories and
subcategories of structural treatment controls. This terminology is defined in the
Glossary of the Order and is explained here.

The hierarchy requires the greatest preferential consideration for retention LID
best. management practices. Retention LID BMPs are a subcategory of LID
BMPs where the design capture volume is either infiltrated into the ground; used
for irrigation, process water, or other purposes; or is evaporated or
evapotranspirated. Co-permittees are responsible for demonstrating in the
Pproject WQMP that retention LID BMPs, located either on or off-site, are given
priority consideration according to this Order’s requirements, before considering
any of the subsequent categories of structural treatment controls in the hierarchy.

The second category of structural treatment controls that must be considered are
biotreatment control BMPs. As indicated by the name, biotreatment control
BMPs are a subcategory of LID BMPs that principally remove pollutants through
a combination of infiltration, evapotranspiration, biological uptake or
transformations, or degradation. While a significant portion of the design capture
volume is typically infilirated or evapotranspirated, this is incidental and no
particular portion must be treated in either manner. After passing through a
biotreatment control BMP and partly evaportranspirating and infiltrating, the
remaining portion of the design capture volume is typically discharged from the
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site. Where retention LID BMPs are infeasible, biotreatment control BMPs must
be used onsite or offsite where feasible.

This Order requires that biotreatment control BMPs be designed to treat 1.5
times the design capture volume. This requirement is based on the findings of
Appendix D, BMP Performance Guidance, to the Ventura County Technical
Guidance Manual for Storm Water Quality Control Measures (Manual Update
2011)%. In summary, the Ventura County Technical Guidance Manual found that
biotreatment control BMPs that were sized to treat1.5 times the design capture
volume could provide equivalent or better reductions in loads compared to
retention LID BMPs for all pollutants of concern. The Regional Board recognizes
that the Ventura County study was based on local hydrologic and soil conditions.
The Co-permittees have been invited to estimate a similar factor using local
conditions for biotreatment control BMPs in Orange County, but have not done
Sso.

Structural treatment controls that employ retention as a treatment mechanism
rank the highest in the hierarchy established by this Order and the previous
permit. In a well-designed and properly-operating facility, pollutants in storm
water are not discharged into surface waters, making retention the most reliable
treatment mechanism among those used in structural treatment controls. Since
retention LID' BMPs employ retention as‘the sole mechanism for pollutant
removal, they are given the highest priority in the hierarchy. Biotreatment control
BMPs employ retention on an incidental basis. But the retained portion of the
design capture volume:is significant and, by using the 1.5 factor, may be
comparable to the volume of retention LID BMPs. Consequently, biotreatment
control BMPs are ranked second in the hierarchy.

The last category of structural treatment controls in this Order’s hierarchy are
non-LID BMPs. These structural treatment controls principally use filter media
such as perlite, zeolite, sand, or some proprietary or non-proprietary media to
physically remove pollutants in storm water. The media may develop microbial
communities in biofilms that coat portions of the media. Biofilms can assist in
removing pollutants through biological uptake and transformation, but these are
incidental mechanisms and the biofilm may even adversely affect the hydraulic
performance of the facility.

This Order does not require that a single structural treatment control BMP be
used to treat the design capture volume for a drainage area on a priority project

* Available at:
www.waterboards.ca.gov/losangeles/water_issues/programs/stormwater/municipal/ventura_ms4/VenturaTGM/
Ventura%20Stormwater%20TGM%20Final%207-13-11.pdf
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site. A series of structural treatment controls may be used if necessary. The
selection and sizing of controls must correspond with this Order’s hierarchy. For
example, if a retention LID BMP cannot treat the entire design capture volume,
the remaining portion may be treated in a biotreatment control BMP. If is
infeasible for both the retention LID and biotreatment control BMP to treat the
entire design capture volume, then a non-LID BMP may be employed to treat the
remaining portion. Under extremely limited circumstance should a site treat the
design capture volume or any portion thereof using a non-LID BMP without
having demonstrated in the Project WQMP that the volume could not have been
treated

using a BMP higher up on the hierarchy. The only circumstance where this could
occur is where an off-site LID BMP will be used.

Subsection XII.H. of this Order establishes a specific protocol for selecting non-
LID BMPs. This protocol largely carries over from the previous permit. It
requires that the Co-permittees categorize non-LID BMPs by type and then
assign a performance rating. of “high”, “medium”, and “low” to each category
relevant to a variety of expected pollutants. In response to Regional Board staff
observations of convenient mis-categorizations, this Order requires that BMP
categories include only those controls that employ the same principal of
operation; use similar treatment mechanisms; and which can reasonably be
expected to'exhibit generally similar performance in.the removal of pollutants.
The rating must be based on the best available objective evidence and include
field performance test data that is specific to the BMP.

The non-LID. BMP selection protocol also requires that project types be related to
various pollutants which can be reasonable expected to be found in urban runoff
from those project types. Co-permittees must select non-LID BMPs that provide
for either a “medium” or “high” level of treatment for those projects. Numeric
performance thresholds must be used to distinguish the levels of treatment. The
performance ratings for Non-LID BMPs must be reviewed bi-annually so that they
are supported by the/'best available information.

Structural treatment control BMPs are storm water infrastructure. Like other
infrastructure, these facilities may pose environmental hazards such as flooding,
providing habitat for disease vectors, creating nuisances such as odors or
midges, adversely affecting groundwater or soil remediation efforts, or presenting
physical hazards to people, nearby structures, or traffic. This Order establishes
an obligation on the Co-permittees to mitigate these potential environmental
hazards to an acceptable level consistent with the requirements of CEQA.

This Order also requires that structural treatment controls substantially conform

to published and generally-accepted engineering design criteria. These
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requirements are related to hazard mitigation because, in many cases,
engineering design criteria have been established to address potential
environmental hazards. Minor deviation from published design criteria is
generally acceptable and may be done to accommodate LID BMPs at a project
site. However, unnecessary deviation is not acceptable.

2. Integration of Project WQMPs into the Development Application Process

This Order establishes a procedure for the integration of Pproject WQMPs into
the development application process. This procedure is derived from the 2011
Model WQMP and furthers the effort to “develop, implement, and enforce
controls to reduce the discharge of pollutants from [MS4s] which receive
discharges from areas of new development and significant redevelopment” down
to the project-level according to 40 CFR 122.26(d)(2)(iv)(A)(2).

This Order requires that Pproject WQMPs be developed in two phases. In the
first phase, a preliminary Pproject WQMP must be prepared prior to a project’s
development application being regarded as complete according to the Permit
Streamlining Act. The preliminary project WQMP must be approved before the
project is approved by the Co-permittees’ decision-making body.

The purpose of preparing a preliminary-Pgroject WQMP prior to the development
application being complete is to promote consideration of structural treatment
controls as early in the development approval process as possible. Structural
treatment controls often compete for space with other structural elements of a
project such as building footprints, utilities, and landscaping. As such, they
should be given equal consideration so that they can be integrated into a site in
the most economical manner possible. The preliminary Pproject WQMP should
be sufficiently detailed to demonstrate that adequate consideration has been
given

to the sizing, location, type of structural treatment control and the related BMP
hierarchy, such that. it can be reasonably expected to be constructible and to
operate as intended.

Once the development application is complete, a project is typically approved
after environmental review occurs under CEQA. It is important that structural
treatment controls be described in the circulated CEQA document. This
circulation helps to educate the public on how the Co-permittee addresses the
potential water quality impacts of the project and how the potential environmental
hazards of structural treatment controls are addressed. For this purpose, the Co-
permittees are encouraged to also describe their related inspection and
enforcement programs. Where applicable, the circulated document is a useful
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compliance monitoring tool for the Regional Board and other interested agencies
such as the California Coastal Commission and the Department of Fish and
Wildlife.

The second phase of Project WQMP development begins after project approval.
During this phase, additional project details are developed, including details on
source- control, site-design, and structural treatment controls. Because multiple
departments can be working on developing separate aspects of a project, there
is potential for inconsistencies to develop between different project plans and the
preliminary Pproject WQMP. This has the potential to affect BMP selection, the
likelihood that a structural treatment control will be built, or the likelihood that it
will function as intended. This Order requires that the Co-permittees enforce
substantial conformance between project plans and preliminary and final
Pproject WQMPs. At the end of the'second phase, a final Pgroject WQMP is
approved and the project is approved to initiate construction.

. Non-Priority Projects

This Order identifies all other projects as “non-priority projects”. Certain non-
priority projects must employ source control and site design BMPs. The
approach to defining non-priority projects-which require BMPs is narrower than
the previous permit. These non-priority projects include those that include
modifications or improvements that are or affect areas that are, exposed to storm
water or which may be sources of urban runoff.

The previous permit required source.control and site design BMPs regardless of
the risk of storm water pollution. Due to'the broad range of projects subject to
the Co-permittees’ approval, this inclusive approach challenged projects that
would occur entirely indoors or whose scope was too narrow to offer
opportunities to incorporate the required BMPs in a practicable way. This Order
requires a narrower group of non-priority projects employ source control and site
design BMPs and, as with the previous permit, that the selection of those BMPs
be documented in‘a Non-Priority Project Water Quality PlanNen-Prierity-Projeet-
e,

This Order does not require non-priority projects to employ structural treatment
controls. But some kinds of site design BMPs bear a strong resemblance to
structural treatment controls. In some cases, they could be modified in a
practicable way to substantially conform to published and generally-accepted
engineering design criteria. Where such opportunities occur, this Order requires
that the Co-permittee pursue them.
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As indicated earlier, a non-priority project may be required to use an off-site
structural treatment control BMP where it is available. This may occur in
situations where the non-priority project lies within a larger plan of development
that was subject to a Project WQMP. This may also occur where a city or other
public entity has constructed or plans to construct a regional or sub-regional
structural treatment control.

J. Section XllI: Public Education

Section XIV of the Order requires that the Co-permittees implement an effective
public education program. The requirements of Section XIV are based on 40
CFR Sections 122.26(d)(2)(iv)(A)(6), (B)(6), and (D)(4). Public education has
been a core element of the Co-permittees’ storm water program for over a
decade.

Section X1V is intended to raise public awareness of pollution in‘urban runoff and
to take action to reduce that pollution. The changes to the requirements in this
Order have been largely influenced by USEPA’s document “Getting in Step: A
Guide for Conducting Watershed Outreach Campaigns”?*. Changes were also
made to generally support the effective execution of public education campaigns
described in the Co-permittee’s report of waste discharge received on October 4,
2013.

This Order retains the objective requirement for the Co-permittees to achieve 10
Million-impressions annually. The subject audience has been refined. The
subject audience is now termed the “general audience” which is defined as
residents that are school age and up, and commercial and industrial
establishments. The Co-permittees are required to create specific messages for
sub-groups within the general audience. The Co-permittees are required to
perform a statistically valid survey on the general audience to evaluate how well
the purposes of the program have been achieved.

In addition, this Order now requires that the Co-permittees initiate public
education campaigns that address a minimum of three high-priority pollution
issues during the term of the permit. Other than to initiate campaigns on three
issues, this Order does not specify any particular milestones or other
performance metrics for those campaigns. Instead, the Co-permittees must

! USEPA. 2003. Getting in Step: A Guide for Conducting Watershed Outreach Campaigns. EPA 841-B-03-002.
[http://www.epa.gov/owow/watershed/outreach/documents /getnstep.pdf [PDF - 3.27 MB - 136 pp]]. U.S.
Environmental Protection Agency, Office of Water, Washington, DC
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identify goals and performance metrics. The Co-permittees must permit public
input on the overall campaigns, including the goals and performance metrics.

The scale of the three issues (permit area, watershed, or city) has been left to the
discretion of the Co-permittees. Each scale does not necessarily have to involve
the same set of issues. In the most complex form, each city could elect to focus
on a unique set of issues, resulting in over 75 different public education
campaigns. In its simplest form, the Co-permittees would initiate three
campaigns over the entire permit area.

This Order defines “target audiences” for addressing the three high-priority
pollution issues. The target audience includes persons believed to have the
greatest influence on the selected pollution issues. The Co-permittees have the
discretion to select both the pollution issues and the target audiences but must
document their rationale for their selection in a written plan for the public
education program.

K. Section XIV: Municipal Facilities

Section XIV has.-been rewritten to incorporate key elements of Section 5 of the
2003 DAMP: This includes the development of an.inspection program for fixed
facilities and field activities, following Integrated Pest Management, Pesticide,
and Fertilizer Guidelines, and staff training. Objective requirements found in
Section XIV of the previous permit have also been largely retained. The
programs described in Section are required by 40 CFR 122.26(d)(2)(iv)(A)(3),
(A)(4) [retrofit], (A)(5) and.(A)(6).

L. Section XV: Municipal Construction Projects and Activities

Section XV retains all of the requirements of the previous permit to comply with
the requirements of the Construction General Permit (NPDES Permit No.
CAS000002). 'In the absence of Section XV, the Co-permittees would still be
required to comply with the Construction General Permit. The inclusion of storm
water runoff from construction sites in this Order consolidates permitting efforts
for construction sites and discharges of urban runoff from MS4s. The language
of Section XV has been modified to minimize conflicts with the requirements of
the Construction General Permit regarding the submittal of a report of waste
discharge to obtain coverage, and notices to terminate coverage. Language has
been added to emphasize that the post-construction BMP requirements of this
Order prevail over those in the Construction General Permit.
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M. Section XVI: Training Programs

Section XVI largely reorganizes the requirements of the previous permit with
some modifications. The requirements of Section XVI are supported by 40 CFR
122.26(d)(2)(iv) which requires, in part, that applicants for MS4 permits describe
staff available to implement their storm water program. In order for staff to be
effective in implementing the Co-permittees’ storm water programs, staff need to
be aware of their employer’s obligation to reduce the discharge of pollutants to
the MEP and their duties to help fulfill that obligation. Section XVI contains
requirements appropriate to fulfill this need. -These requirements are included in
this Order according to Clean Water Act Section 402(p)(3)(B)(iii) which, in part,
establishes the MEP standard and allows the state to include provisions
appropriate for the control of pollutants.

Section XVI describes personnel that must receive training and a minimum
training curriculum for certain groups of personnel. Refresher training must be
given once every two years instead of once each year; initial training for new
employees must still be given within 6 months of hire. Refresher training
frequencies have been reduced because existing employees have accumulated
training and experience during the past few permit terms. A significant body of
institutional knowledge has likely been developed to reinforce the storm water
programs and to justify reducing the intensity of the training program.

The scope of personnel requiring training has been expanded to more generally
include “staff, contractors, and vendors whose duties or responsibilities directly or
indirectly affect the Co-permittees’ capacity to satisfy the requirements of this
Order”. For some Co-permittees, this may mean that additional personnel will
require training. Subsection XVI.B. establishes a minimum baseline of subject
matter for training for all affected personnel and additional subject matter for
certain personnel. But generally, the training “must be commensurate with the
duties and responsibilities of the affected personnel”.

Section XVI also now requires that the Co-permittees employ objective methods
to individually evaluate trained personnel. It also now requires that training
records be maintained for a minimum of three years. A registry or similar
mechanism is also required largely to facilitate tracking and reporting for the
Principal Permittee and to permit training records to follow staff that change
employment between different Co-permittees. The training program must be
reviewed and updated annually to achieve continual improvement. The Co-
permittees may implement a single training program, individual programs, or
some hybrid of the two. Therefore, the review and update may occur collectively,
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coordinated by the Principal Permittee, or be performed individually by each Co-
permittee according to how the training program is implemented.

N. Section XVII: Notification Requirements

Section XVII continues the previous permit’s requirements for the Co-permittees
to report within 24-hours, sites or incidents that pose an imminent threat to
human health or the environment. The initial report‘must be followed by a written
report in 5 business days. Section XVII clarifies.that the written report is to be
submitted 5 business days after the initial report.

Section XVII now incorporates quarterly reporting requirements that were located
in Section VI of the previous permit. This move consolidates these more-
frequent reporting requirements, relative to the Annual Progress Report, and is
intended to make them easier to locate for the reader.

0. Section XVIII: Total Maximum Daily Load Implementation

The waste load allocations (WLAs) and related requirements for adopted and
approved TMDLs have been included in this.Order. These WLAs and
requirements are to be included in this Order according to the related
implementation plans described in the Basin Plan. Federal regulations require
that NPDES permits contain WQBELSs consistent with the assumptions and
requirements of all available WLAs (40 CFR Section 122.44(d)(1)(vii)(B)).

This Order provides several pathways.to complying with the TMDL-related
requirements of Section XVIII. These pathways are dependent on the condition
of the receiving water and the status of the TMDLs’ compliance deadline. Unless
a future compliance deadline in specified in Appendices A through G, all WLAs
and requirements therein must be complied with immediately unless the Co-
permittees elect to develop a plan to comply with the WLA as described below.

WLAs are essentially mechanisms to attain water quality standards and to avoid
causing or contributing to exceedances of water quality standards.

Consequently, the process to meet the WLAs or develop plans to meet the WLAs
is intended to also satisfy the process to comply with water quality standards.
However, meeting the WLAs and complying with water quality standards are
independent requirements that are not equivalent. Provisions in both
Subsections 1V.D. and XVIII.C. are included in this Order to establish the
relationship between the two processes; compliance with the process in
Subsection XVIII.C. satisfies the process in Subsection IV.D.
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If discharges from the responsible Co-permittees’ MS4s meet the WLAs, the
responsible Co-permittees must continue implementing their storm water
programs in order to maintain attainment of the WLAs. The responsible Co-
permittees must also implement a monitoring program that must be developed
according to MRP R8-2014-0002. The monitoring program must necessarily
include efforts to establish whether or not discharges from MS4s continue to
meet WLAs. The “iterative process” must continue to be implemented, however,
so long as WLAs and water quality standards are met, the process will focus on
improving the efficiency of the Co-permittees’ efforts to comply.

If discharges from the responsible Co-permittees’ MS4s do not meet the WLAs
and the compliance deadline has passed, or compliance must be achieved
immediately (where no deadline is specified), responsible Co-permittees will be
regarded as being in violation of this Order unless they have initiated efforts to
develop and implement a plan to meet the WLAs. The effort to develop and
implement a plan to meet the WLAs begins with the submittal of a notice to the
Executive Officer of the Co=permittee’s intent.to develop the plan. The plan must
be developed and implemented according to the requirements in Subsection
XVIII.C. Failure to comply with the requirements of Subsection XVIII.C. will
nullify the effort to develop and implement.a plan to comply with the WLA and
immediate compliance with the WLA will be required by default.

The failure to comply with the requirements of Subsection XVIII.C. will not subject
Co-permittees to enforcement action. Alternately, the Executive Officer will notify
the Co-permittees in writing that they have defaulted on the requirements of
Subsection XVIII.C. and must comply with WLAs. Subsequently discharges
which have occurred in violation of the WLA(s) will be subject to enforcement
action. However, notification of default by the Executive Officer is a courtesy and
will not be a prerequisite to enforcement action. Maintaining compliance, or an
immediate return to compliance, with Subsection XVIII.C. will serve as an
alternative to immediate compliance with WLAs during the development phase of
a plan.

Once a plan to meet the WLAs has been finalized and approved by the Executive
Officer, it must be implemented according to Provision XVIII.D. The
requirements of those plans become WQBELs in lieu of immediate compliance
with WLAs. Failure to implement the plan will subject the responsible Co-
permittee(s) to enforcement action whether or not discharges are known to
exceed WLAs.

Development of a plan to meet the WLAs in lieu of immediate compliance with
WLAEs is optional. A Co-permittee may choose to develop a plan whether or not
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discharges are meet the WLAs. If a Co-permittee is developing a plan, or a plan
is approved, compliance with Subsection XVIII.C., or the WQBELSs which have
been developed within an approved plan, respectively serves in lieu of immediate
compliance with WLAs. This Order places higher priority on the development of
plans for WLAs that are being violated by requiring the submittal of a draft plan
12 months earlier than plans for WLAs that are not known to be violated.

All plans to comply with WLAs are subject to the “iterative process”. This
process allows the Co-permittees to improve the effectiveness of BMPs based on
water quality monitoring data analysis and objective performance metrics,
including the WLAs. If, despite compliance with the WQBELs in the plan,
discharges continue to exceed WLAs, the “iterative process” requires
improvements to the plan. Improvements may also be made in the interest of
cost-effectiveness provided that water quality will not be compromised and the
MEP standard is satisfied. The content of the plans is controlled and, except for
inconsequential grammatical and technical changes, is subject to the approval of
the Executive Officer.

Co-permittees may also submit a plan that does not propose new BMPs or
modifications of existing BMPs.. Provision XVIII.C.2.g. requires that such a plan
include objective evidence that there is a trend in pollutant loads or
concentrations indicating that WLAs can'be attained without further intervention.
All plans are subject to public review prior to the approval of the Executive
Officer.

The Regional Board submits an Integrated Report to the USEPA to comply with
the reporting requirements of CWA Sections 303(d), 305(b), and 314. The
Integrated Report list the attainment status of water bodies relative to water
quality standards. According to USEPA guidance, water bodies are placed in
one of five categories of “attainment status” in the Integrated Report®®. Water
bodies in Category 5'indicate that at least one beneficial use is not being
supported or is threatened and a TMDL is required. These water bodies are
placed in onthe 303(d) list.

Water bodies in Category 4 indicate that at least one beneficial use is not being
supported or is threatened but a TMDL is not needed. Impaired water bodies
may be placed in Category 4a if a TMDL has been adopted and approved.
Impaired water bodies may be placed in Category 4b if other pollution control
requirements required by a local, state or federal authority are stringent enough

| » USEPA, 2005. Guidance for 2006 Assessment, Listing and Reporting Requirements Pursuant to Sections 303(d),
305(b) and 314 of the Clean Water Act.
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to implement applicable water quality standards within a reasonable period of
time. Water bodies may be placed in Category 4c if the failure to meet an
applicable water quality standard is not caused by a pollutant, but caused by
other types of pollution.

Impaired water bodies can be included in Category 4b if there are acceptable
“pollution control requirements” required by a local, state or federal authority
stringent enough to implement applicable water quality standards within a
reasonable period of time (e.g. a compliance date.s set). When evaluating
whether a particular set of pollution controls are “requirements”, the USEPA
considers a number of factors. These include:

1)  The authority (local, state, federal) under which the controls are
required and will be implemented with respect to sources
contributing to the water quality impairment (examples may include:
self-executing state or local regulations, permits, and contracts and
grant/funding agreements that require implementation of necessary
controls);

2) Existing commitments made by the sources and completion or soon-
to-be-completed implementation of the controls (including an
analysis of the amount of actual.implementation that has already
occurred);

3) . The certainty of the dedicated funding for the implementation of the
controls; and

4)  Other relevant factors as determined by USEPA depending on case-
specific circumstances.?

Impaired water bodies can be included in Category 4c if the failure to meet an
applicable water quality standard is not caused by a pollutant, but is caused by
other types of pollution. Pollution is defined in the Clean Water Act as “the mad-
made or man-induced alteration of the chemical, physical, biological, and
radiological integrity of water”. (Clean Water Act Section 502(19) In some cases,
pollution does not result from a pollutant and a TMDL is not required. These
causes may include segments impaired solely due to lack of adequate flow,
stream channelization or hydro-modification. In these situations, there may be
water quality management actions that can address the causes of the
impairment, but a TMDL may not be required for their implementation.

In specific cases, implementation of plans to comply with WLAs and other TMDL
requirements may demonstrate that TMDLs are not necessary for impaired water

*® bid
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bodies. This conclusion must be supported by analytical documentation that
demonstrates that technology-based effluent limitations required by the Clean
Water Act; more stringent effluent limitations required by state, local, or federal
authority; and/or other pollution control requirements required by local, state, or
federal authority are stringent enough to satisfy water quality standards within a
reasonable period of time. This would change the attainment status to Category
4b or 4c.

The water bodies placed in Category 4b or 4c of the Integrated Report must
show a record that they are attaining water quality standards or supporting the
identified beneficial uses, or will attain water.quality standards or support
identified beneficial uses in a reasonable period of time. This will allow the water
bodies to be appropriately removed from the 303(d) List.

. Section XIX: Program Effectiveness Assessments

Section XIX of the previous permit contained provisions the allowed revisions to
the DAMP and controlled its content. Because the DAMP is no longer
incorporated by reference into this Order and the Co-permittees can generally
amend the DAMP and other related planning documents, the previous permit’s
requirements<n Section XIX are not necessary.  The previous content of Section
XIX has been replaced with requirements for the performance of Program
Effectiveness Assessments. The rationale for this change has been provided
earlier in this Technical Report in Section VIII.C. above.

Section XIX requires that each Co-permittee have a program in place to
objectively assess the effectiveness of best management practices employed in
each of the elements of their storm water programs. Each Co-permittee’s
program must be documented in writing. The Principal Permittee is tasked with
developing a model program effectiveness assessment. These requirements set
the expectation that common features of each of the Co-permittees’ programs
will generally be assessed in a similar way, but that there is no requirement that a
completely uniform set of methods will be applied across each program. But
each of the Co-permittees’ programs must have the elements described in
Section XIX.C.

The first required element are conceptual generalized models of pollution
process(es). The development of conceptual models is the first step in
developing more detailed quantitative models and eventually to developing
solutions. They establish and communicate a baseline of understanding of a
process. They can help identify parts of a process that are not well understood.
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And they can help identify opportunities where interventions or best management
practices may be effective in getting a desired outcome. An example of a
conceptual generalized model is provided below:

Figure 2: Example of a Conceptual Generalized Model for Litter Pollution

Product is used

Waste by-products are generated:

¢ controlled wastes are disposed of at landfill
suncontrolled wastes are released to the environment and become litter

Transport

Litter causes impact i Transformed litter
STOP enters waterbody

\ L
. é\may be is¢overed in the model. This example model assumes
t}eﬂted’w stes will never become litter.

a program manager learns that certain public waste cans are more prone
to falling over or releasing trash on windy days.

« New best management practices are developed. Specifications are
developed for new waste can purchases and old waste cans are phased
out.

« And new performance measures are applied. The phase-out project is
tracked as percent complete.
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The required second element is an inventory of best management practices and
where in the pollution process they are applied. This establishes a baseline
condition and sets the context for monitoring and reporting results. Placing best
management practices in relation to the pollution process can help identify
imbalances and gaps. An imbalance may occur where BMPs disproportionately
focus on prevention OR treatment of pollution. A gap may occur where there is a
missed opportunity to implement a BMP in the pollution process.

The third element is a system to objectively measure the performance of the best
management practices or groups of practices. This will include using
performance measures prescribed by this Order and measures that will need to
be developed by the Co-permittees. While the performance measures
prescribed by this Order are enforceable if not achieved, performance measures
developed by the Co-permittees will not be enforceable. However, failure to
implement the “iterative process” when voluntary performance measures are not
achieved will subject the Co-permittees to enforcement.

The final element is to evaluate the validity of the program. This element
involves considering if the performance measures are genuinely relevant to what
they are intended to measure. It also involves evaluating if the method used to
measure outcomes.is also valid. As part of this element, Co-permittees are
encouraged.to develop “S.M.A.R.T.” goals. S.M.A.R.T. goals are goals that are
Specific, Measurable, Attainable, Realistic, and Timely.

For example, the Co-permittees could establish the following performance metric:
Annually increase the proportion of new volunteers for coastal clean-up events.
This metricis a S.M.A.R.T. goal because it specifically relates to a target
audience and events; with baseline data, it can be measured,; it is realistic; and
can be measured annually. The goal will logically require a combination of
tactics to be realized, such as social media targeted at past participants and their
friends and associates, along with traditional media favored by target
demographics. But the goal permits broad experimentation without the threat of
enforcement actionf it is not achieved.

Q. Section XX: Fiscal Analysis

Section XX continues all of the requirements of the previous permit unchanged in
substance with one modification. It has been re-written in a manner designed to
make it clear that three fiscal years must be reported: the previous, current, and
future years. A requirement has been added so that fiscal reports conform to
USEPA reporting guidance if such guidance becomes available.
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R. Sections XXI and XXII: Provisions and Permit Modification

Section XXI establishes procedures for public review and comment on any
reports that are submitted according to this Order’s requirements and which are
subject to the Executive Officer's approval. Section XXI grants the Executive
Officer the authority to review and approve changes to the Monitoring and
Reporting Program, subject to public review and comment.

Section XXI no longer requires that the Co-permittees implement the DAMP or
other related, previously-approved plans or reports, except for those that are
described as needing approval from the Executive Officer elsewhere in this
Order. As discussed earlier, the DAMP-and other previously-approved plans or
reports, constitute all or a large part.of written plans, procedures, or programs
required elsewhere in this Order. They are still necessary to demonstrate
compliance with various requirements, although they may need to be updated or
revised.

Section XXI continues the previous permit’s requirements to report enforcement
actions or discharges that may have an impact on human health and the
environment and certain activities on land or facilities outside of the Co-
permittees’ jurisdiction that may be contributing pollutants to waters of the U.S.

No changes have been made to the language of Section XXII.

S. Section XXIII: Permit Expiration and Renewal

Section XXIII establishes the expiration date of this Order. However, Provision
XXIV.R. establishes that this Order will continue in full force and effect past its
expiration date until a new permit is issued or the Regional Board rescinds this
Order. Section Xlll states that this Order is effective 50-days after the date of its
adoption except where the Regional Administrator of the USEPA has objections.
The previous Order.s also withdrawn at that time. However, the Regional Board
retains the authority to enforce the previous Order for any violations of its
provisions or conditions at the time it was in effect.

T. Section XXIV: Standard Provisions

Section XXIV has been modified to incorporate standard provisions consistent
with State Board policies regarding the preparation of NPDES permits. Standard
Provisions apply to all NPDES permits according to 40 CFR Section 122.41.
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Dischargers must comply with all standard provisions and with those additional
conditions that are applicable under 40 CFR Section 122.42.

U. Appendices B through H

Appendices B through H contains WLAs and requirements for 6 TMDLs that are
applicable to the permit area. The WLAs and requirements have been selected
from those identified in the adopted TMDLs based on their applicability to the Co-
permittees and their appropriateness to the Co-permittees’ discharges.

Appendices B through H do not provide instruction on how the WLAs will be
complied with. That instruction is located.in Section XVIII of the Order.
Appendices B through H are references containing what must be complied with.

Appendices B through H are subject to.change during the term of this Order. In
order to make changes, this Order may be modified; revoked, or issued as
described in Finding 7 and-Subsection XXII.A.of the Order. Appendices B
through H in particular may be amended in order to incorporate any requirements
imposed upon the Co-permittees though the TMDL process. This process may
result in new TMDLs or modifications to existing TMDLs.

V. Appendix A

Appendix A is atable showing which Co-permittees discharge into watersheds
for which TMDLs have been-adopted. Many Co-permittees discharge into more
than one watershed. The table does not identify what portions of what cities
drain into the watersheds. For some cities, their entire area may drain into a
single watershed. For others, only a small portion may drain into another
watershed.

This apportioning affects the level of responsibility (e.g. cost sharing) that each
Co-permittee. may assume for compliance with WLAs and other TMDL
requirements. However, this apportioning is a matter that is addressed among
the Co-permittees. The inclusion of the table in Appendix A is intended to
identify the respective responsibilities of the Co-permittees to comply with WLAs
and other TMDL requirements. It is not intended to indicate their level of
responsibility.

The cities of Fountain Valley, Garden Grove, Huntington Beach, Villa Park, and

Westminster are not shown in Appendix A. These Co-permittees do not
discharge to waters for which there is an adopted TMDL.
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Appendix A makes certain clarifications regarding the Nutrient TMDL, Fecal
Coliform TMDL, and the Coyote Creek Metals TMDL. Appendix H shows that the
cities of Laguna Hills and Laguna Woods contribute discharges for which
pollutants are controlled by the Nutrient TMDL and the Fecal Coliform TMDL.
These cities were not noted in these TMDLs at the time of their adoption. This is
because the City of Laguna Woods was incorporated in 1999, at about the same
time that these TMDLs were adopted in 1999 and 2000 respectively. In the case
of the City of Laguna Hills, the City annexed its portion located in the Santa Ana
Region in 2000. As the result of this timing, both cities were inadvertently
omitted from the Nutrient and Fecal Coliform TMDLs.. Prior to incorporation or
annexation, the areas of both cities were under the control of the County and still
discharged into the Newport Bay watershed. Appendix A recognizes that the
responsible parties have changed and clarifies that the responsible parties for
these discharges are the cities of Laguna Hills and Laguna Waoods.

For the Coyote Creek Metals TMDL, the table in Appendix A differs from the
USEPA’s TMDL?. This TMDL includes Table 7-1 which lists the cities in the San
Gabriel Watershed by watershed sub-basin, including the Coyote Creek
watershed. Appendix A reiterates that list but adds the City of Stanton and
removes the City of Garden Grove. The City of Yorba Linda is shown in
Appendix A conditionally.

The City of Stanton has been added because a review of County watershed
maps shows that a small portion at its northern edge, bound by Beach
Boulevard, Starr Street, and Fern Avenue (estimated at less than one acre)
drains into the Coyote Creek watershed?®. The same watershed maps show that
the City of Garden Grove does not drain into the Coyote Creek watershed.

The City of Yorba Linda drains partly towards the Coyote Creek watershed.
However, Orange County Water District has reported that this flow is diverted
away from the Coyote Creek watershed and to the Santa Ana River by a gate
located in the fore bay to Miller Retarding Basin located at the southwest corner
of the intersection of East Orangethorpe Avenue and North Miller Street. When
open, the gate allows flow to continue down Carbon Creek where it may enter

| 7 The Coyote Creek Metals TMDL is formally known as the “Total Maximum Daily Loads for Metals and Selenium:
San Gabriel River and Impaired Tributaries” and is available at:
http://www.waterboards.ca.gov/losangeles/water _issues/programs/tmdl/Established/San%20Gabriel%20River%2
OMetals%20TMDL/final_sangabriel metalstmd| 3-27-07.pdf
% The County’s watershed map is available at:
http://ocwatersheds.com/civicax/filebank/blobdload.aspx?BloblD=10612
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XIl.

Coyote Creek. Although the City of Yorba Linda is shown in Appendix A, the City
is only subject to the Coyote Creek Metals TMDL requirements if flows are
allowed to enter Coyote Creek.

Monitoring and Reporting Program

Monitoring and Reporting Program (“MRP”) No. R8-2014-0002 is an attachment to
Order No. R8-2014-0002. It contains requirements for both water quality monitoring
and for program effectiveness assessments. The water quality monitoring
requirements include requirements for the development of a Water Quality
Monitoring Plan. The Water Quality Monitoring Plan must address monitoring to
address illicit dischargesl/illicit connections, water quality standards attainment or
non-attainment; and compliance with waste load allocations.

The Co-permittees have been implementing a water'quality monitoring program for
several decades. This program, in one form or another, has served multiple
purposes beyond compliance with MS4 Permits requirements. This Order
essentially requires re-documentation of the current program and provides the Co-
permittees with an opportunity to make improvements in the process. Certain
limitations to those improvements are established by requirements in the MRP.
However, the Executive Officer is authorized to amend the MRP, particularly if
important program improvements are hindered by the MRP. The newly-documented
program will be subject to review and approval by the Executive Officer.

The requirements in this Order and the MRP for effectiveness assessments are
consistent with 40 CFR 122.42(c)(1), which requires reports of the “status of
implementing the components of the storm water management program that are
established as permit conditions.” This includes use of the “iterative process” as well
as other “management practices, control techniques and system, design and
engineering methods, and such other provisions as the Administrator or the State
determines appropriate for the control of such pollutants” as described in Clean
Water Act Section 402(p)(3)(B)(iii).

The MRP contains requirements for both dry-weather and wet-weather monitoring
as part of a Water Quality Monitoring Plan. The dry-weather monitoring
requirements are based on the requirements of 40 CFR 122.26(d)(1)(iv)(D),
(d)(1)(v)(B), and (d)(2)(iv)(B). The wet-weather monitoring requirements are based
on the requirements of 40 CFR 122.269d)(2)(iii), (d)(2)(iii)(A) and (d)(2)(iii)(A)(1)
through (4); and 40 CFR 122.21(g)(7)(i) through (ii). Requirements related to
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monitoring and reporting pollutant loads are consistent with 40 CFR
122.26(d)(2)(iii)(B) and (d)(2)(v).

The MRP requirements allow the Co-permittees to use monitoring work performed by
others to substitute for work required by the MRP. The MRP requirements also allow
the Co-permittees to supplement their own monitoring work with work performed by
others to improve any related analyses. The substituted or supplemental monitoring
work must meet the requirements of the MRP in order to be valid. The MRP has
been written with the intent of encouraging the Co-permittees’ participation in state-
wide, national, regional, or local monitoring programs in order to avoid duplication of
work, improve related analyses of monitoring results, promote cooperation among
other NPDES permitees and other institutions interested in water quality, and
generally strengthen the body of scientificiand technical knowledge of water quality.
In this spirit, Provision XXI.B.2. of the.Order requires the Co- permittees to make the
results of field and laboratory analyses available to the

public.

The State Water Resources ‘Control Board (“State Board”) adopted Resolution No.
2012-0012, which approves exceptions. to the California Ocean Plan for certain
discharges into Areas of Special Biological Significance (“ASBS’”). Resolution No.
2012-0012 became effective on March 20, 2012.. Attachment B to the Resolution
established limitations on point source storm water discharges to ASBS’. Among the
Co-permittees, the City of Newport Beach is affected by Resolution No. 2012-0012.
This Order requires the City of Newport Beach to comply with the Resolution,
including monitoring of.its discharge. The Monitoring and Reporting Plan must
incorporate this.monitoring effort.

The State Board has also adopted the Water Quality control Plan for Enclosed Bays
and Estuaries of California — Part.1 Sediment Quality. This Plan became effective
on August 25, 2009. The MRP includes requirements for the Co-permittees to
monitor sediments in enclosed bays or estuary receiving waters consistent with this
Plan.
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Storage and Reuse Systems for
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‘Summary of Study

Compared hypothetical scenarios for rainwater harvesting
and reuse systems (cisterns)

single lot scenario
100 ac neighborhood scenario

Compared resulting costs and for both scenarios

Performed modeling (long term simulation) analysis for
neighborhood scenario

Evaluated water quality loading differences between
rainwater harvesting and reuse systems and typical
bioretention installation for single family residential

Performed preliminary review of applicable codes

Geosyntec®

consultants



~ Rainwater harvesting and Reuse Systems

| Impervious Area

* Roof tops
* Driveways
* Streets

Indoor Use and
Irrigation

* Toilet flushing

* Yard and Garden
irrigation

Stormwater

Conveyance and

Pretreatment

* Pipes
« Filters

Pumping and

Piping

* Pipes back to house
(purple)

Storage

* Cistern
» Storage Basin
* Underground Vault

Treatment

e UV treatment
* Filtration

Geosyntec®

consultants
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Single Lot Scenario

Two reuse demands were examined: 1) indoor use only
(toilet flushing), and 2) indoor and outdoor use
(toilets and irrigation)

Lot Characteristics: Method assumptions:

e 0.1 acres e Rational Method
Impervious Runoff Coeft. (0.9)

* 69% impervious area

Precipitation Depth - 0.8 in
(85t percentile for large parts of
Orange County)

» Roof area - 2400 ft?
» Other (patio) - 600 ft>
* 3.5 people/house

Toilet use / house = 65 gal/day
e Toilet use/capita = 18.5

[rrigation /house = 77 gal/day
(Avg. from Irvine Water District data)

Geosyntec®

consultants



Single Lot Scenario Results

Roof + Other
Water Collected From: Roof Impervious area
Demand Scenario Average Drawdown Time (days)
Toilets only 17 21
Both Toilets & Outdoor uses 7.6 0.5

Note: Outdoor demand assumes that irrigation demand is immediate; more sophisticated modeling would allow more accurate
characterize of irrigation demand, but for purposes of this analyses, it was assumed to be immediate. This likely significantly overstates
the demand for irrigation.

Geosyntec®

consultants
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~Neighborhood Scenario

Two reuse demands were examined: 1) indoor use only
(toilet flushing), and 2) indoor and outdoor use
(toilets and irrigation)

Neighborhood Properties: Method assumptions:
* 100 acres — 60 % impervious ¢ Rational Method

e 0.1acre lots at 4.5 du/ac = Impervious Runoff Coeff. (0.9)

450 houses

Precipitation Depth - 0.8 in
(85t percentile for large parts

* 3.5 people/house of Orange County)

e Toilet use/capita = 18.5

Toilet use / house = 65 gal/day
e Basin used to store runoff

[rrigation /house = 77 gal/day
(Avg. from Irvine Water District data)

Geosyntec®

consultants



Neighborhood Scenario Results

Average Drawdown Time

Demand Scenario (days)
Toilets only 45
Both Toilets & Outdoor uses 10

Note: Outdoor demand assumes that irrigation demand is immediate; more sophisticated modeling would allow more accurate
characterize of irrigation demand, but for purposes of this analyses, it was assumed to be immediate. This likely significantly overstates
the demand for irrigation.

Geosyntec®

consultants



General Cost List

/ .

Htem Description\\ Cost Reference_/Sourc(
TANKS
Galvanized steel [ 200 gal $225 Fairfax County, 2005
Polyethylene | 165 gal $160 Fairfax County, 2005
Fiberglass | 350 gal $660 Fairfax County, 2005
Plastic | 800 gal $400 Plastic-mart.com
Plastic | 1100 gal $550 Plastic-mart.com
Plastic | 1350 $600 Plastic-mart.com
Plastic cone | 1500 gal w/metal stand $1500 Plastic-mart.com
Plastic | 2500 gal $900 Plastic-mart.com
Plastic | 5000 gal $3000 Plastic-mart.com
Plastic | 10000 gal $6000 Plastic-mart.com
! Dry Det. Basin(1997) [ C = 12.4V%7%0 ;. for | ac-ft $41,600 stormwatercenter.net
2Below Ground Vault| C=38.1 (V /0.02832 )0-6816 $55,300 thwa.dot.gov
Concrete | 1,000,000 gal above g. (O&P) $548,000 RSMeans
Steel [ 1,000,000 gal above g. (O&P) $467,000 RSMeans
TREATMENT
UV (house-scale) | Whole system - 12 gpm $700-$900 rainwatercollection.com
UV bulb | Life: 10,000 hrs or 14 months $80-$110 rainwatercollection.com
UV (neighborhood-scale) | Whole system - 200 gpm $10,000 Bigbrandwater.com
Downspout filter [ Placed in Gutter $20 - $500 many online
15t Flush Diverter Vertical pipe w/ ball float $50-$100 raintankdepot.com
PUMP 1 hp (all in one package) $575 - varies rainwatercollection.com
PIPING (Purple)
to Tank (lot) [ PVC: 27-6” (O&P) $2-$12/ LF RSMeans
to House (lot) | PVC: 27-6” (O&P) $2-$12/ LF RSMeans
to Tank (neighbor.) | Concrete: 6” — 18” (O&P) $15-$30 /LF RSMeans
to House (neighbor.) | HDPE- 4” — 10” (O&P) $11-8$27/LF RSMeans
to Irrigation | PVC: 27-6” (O&P) $2-§12/ LF RSMeans
Backflow prev. valve Each $100-$200 web

STENCILS

Non-potable water

INSTALLATION

Percentage of material cost

40 % — 50%

This dry detention cost equation - Brown and Schueler, 1997: C is the construction, design and permitting cost and V is the volume (cu-ft) need to control the
10-year design storm. In this case, the 0.8” storm runoff volume was used in place of the 10-yr design storm volume.

This below ground storage vault equation - Weigand et al., 1986:C is the construction cost estimate (1995 dollars), and V is the ru

ff volume (cubic m
eosyntec

consultants

i&ers)



Sing

e Lot Costs

Item Description Cost
TANKS
Plastic | 1100 gal and 1350 gal $550
TREATMENT
UV | Whole system - 12 gpm $800
UV bulb | Life: 10,000 hrs or 14 months $80-$110
Downspout filter | Placed in Gutter $250
It FLUSH DIVERTER Vertical pipe w/ ball float $100
PUMP 1 hp (all in one package) $575
PIPING (Purple)
to Tank (lot) | PVC: 27-6” (O&P) 20ft $8/ LF
to House (lot) | PVC: 27-6” (O&P)  50ft $8/ LF
to Irrigation | PVC: 27-6” (O&P)  50ft $8/ LF
Backflow prev. valve each $200
STENCILS Non-potable water -—-
INSTALLATION 40% of material cost $1400
TOTAL $4,900

Geosyntec®

consultants



N/eizghborhood Costs

Item Description Cost Units Assumed
TANKS
Dry Det. Basin(1997) | C = 12.4V0.760 $119,000 174,000£t"3
Below Ground Vault | C=38.1 (V/0.02832)%6816 | §142,000 174,000£t"3
TREATMENT
UV - neighborhood | Whole system - 200 gpm $10000
Catch basin filters | 1 every 2 acres $2000 50 catch basins
PUMP $50,000
PIPING (Purple)
to Tank (neighbor.) | Concrete: 6” — 18” (O&P) | $15-$30 /LF $23 - 14000 ft
to House (neighbor.) | HDPE- 4” — 10” (O&P) $11-$27 / LF $19 - 14000 ft
to Irrigation | PVC: 2”-6” (O&P) $2-$12/ LF $8 - 60 ft /house
Backflow prev. valve | each $100-$200 $200 per house
STENCILS Non-potable water -—--
INSTALLATION 40% of material cost $470,000
TOTAL $1,650,000

Geosyntec®
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SWMM Modeling Analysis

Long term (40 yr) analysis of the neighborhood scenario was
performed using SWMM. Two scenarios analyzed:

0.8 inch design storm
1.6 inch design storm
Modeling assumptions:

Toilet flushing — same as scenarios and applied as constant rate

[rrigation — monthly values (from the IRWD) applied as
constant rates by month (i.e. demand occurs continuously
during and after storm event)

Overflow from tanks considered to be untreated bypass

Same total area and impervious areas in both studies
Geosyntec®

consultants



SWMM Modeling Results

Scenario
A B C D
Toilet Flushing | Toilet Flushing | Toilet Flushing | Toilet Flushing +
Only, 0.8" + Irrigation, 0.8" Only, 1.6" [rrigation, 1.6"
Units design storm design storm design storm design storm
Average Annual
e days 47 8.5 94 17
A St ter ¢
verage Stormwater % o 329, 559, 41% 68%
Capture and Reuse
Avg A 1 Vol f
e e MG |CCF | 5.216,950 8.8 | 11,800 6.5 8,700 10.9 | 14,620
Stormwater Reused
Avg % of Total Residential o ¢ % Z %
Demand Satisfied Yo 6.2% 11% 7.8% 13%

Note: Outdoor demand assumes that irrigation demand is immediate; more sophisticated modeling would allow more accurate
characterize of irrigation demand, but for purposes of this analyses, it was assumed to be immediate. This likely significantly overstates

the demand for irrigation.
Geosyntec®
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Pollutant Loading Example
Assumptions

Median Runoft EMC for TSS for HSFD: 70 mg/L

Median Effluent Concentration for TSS for Media
Filters from International BMP Database: 15 mg/L

% Captured by cistern per SWMM (Scenario B - 0.8”
design storm with toilet and irrigation re-use): 55%

% Captured by Bioretention with Underdrains per
DAMP requirement: 80% (requires approx o0.4” design
storm)

Bypass from both BMPs assumed to be untreated
Geosyntec®

consultants
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Pollutant Loading Example

Results - Average Annual TSS Load Removed

Cisterns and Re-Use: 55% Bioretention with Underdrains: 63%

Geosyntec®

consultants



Pollutant Loading Example

Results — Average Annual TSS Concentration with BMPs

8o
— 70

R

?60

Cisterns

= =

Bioretention with
Underdrains
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Rainwater Harvesting - Code and Regulations
Applicable Codes

Title 24—Building Standards Code (plumbing code)

e Mechanical design and installation procedures

Title 22—Social Security (recycled water quality standards)

e Current technologies can meet this requirement (filtration, UV, and others)

Title 1;7—Public Health (public water system cross-
connection and backflow prevention)

Preliminary Conclusions
Since state codes do not currently recognize rainwater

harvesting and reuse, discretion in approval will likely reside
at the county and/or City levels through local codes and

ordinances.
Geosyntec®

consultants
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STORMWATER RETENTION ON SITE

AN ANALYSIS OF FEASIBILITY AND DESIRABILITY

by Eric W. Strecker, PE, and Aaron Poresky, EIT, Geosyntec Consultants (Portland, OR)

INTRODUCTION

Both nationally and in various localities, there is increasing regulatory pressure to
maximize or require the retention of stormwater on site with compliance often linked to
matching post-development runoff with predevelopment hydrology.

For example, in California the recently adopted Ventura Municipal Separate Storm
Sewer System (MS4) NPDES permit requires retention on site — via infiltration,
evapotranspiration and/or harvest and “re-use” — of precipitation from storms ranging
up in size to the permit-defined “design storm” (Standard Urban Stormwater Mitigation
Plan (SUSMP) depth of 3/4 of a inch — “design storms™ are events defined in regulation
and reflected in stormwater system design). There is an exception allowed where it is not
feasible to retain the entire volume: the project may then retain “only” 70 percent of the
SUSMP storm on site and mitigate the remaining volume off site. Another example is the
North Orange County permit, which requires that infiltration, evapotranspiration, and/or
harvest and re-use be employed to manage the water quality design storm, unless infeasible.

Nationally, the recent Energy Independence and Security Act (EISA) Section 438
requires that any Federal project with over 5,000 square feet of impervious area “maintain
or restore, to the maximum extent technically feasible, the predevelopment hydrology of
the property with regard to the temperature, rate, volume, and duration of flow.” Guidance
for compliance with this provision allows either retention of the 90th percentile, 24-
hour storm event or a model-based evaluation of discharge rates and volumes, matching
predevelopment with post-development runoff hydrology. In effect, both of these
conditions mandate substantial on site retention.

These permits/regulations have “narrowed” the traditional definition of Low Impact
Development (LID) down to only a few elements — i.e., infiltration, evapotranspiration
and/or harvest and use. This narrowing precludes management options present in the
broader LID definition, such as detention and bio-filtration in vegetation-based facilities
that provide incidental infiltration and evapotranspiration, but have a surface discharge
point (e.g. bioretention with underdrains).

Nationally, the US Environmental Protection Agency (EPA) has also limited the
definition of LID in some of their various guidance documents. For example, Reducing
Stormwater Costs through Low Impact Development (LID) Strategies and Practices,
December 2007 (EPA 841-F-07-006) includes the definition: “LID comprises a set of
approaches and practices that are designed to reduce runoff of water and pollutants from the
site at which they are generated. By means of infiltration, evapotranspiration, and reuse
of rainwater, LID techniques manage water and water pollutants at the source and thereby
prevent or reduce the impact of development on rivers, streams, lakes, coastal waters, and
ground water.” (Emphasis added) It should be noted that other EPA documents include
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definitions with the broader definition of filtration and surface release (see Table 1). It also should be noted
Stormwater that even in the guidance that includes the narrowed definition, in most cases the examples and guidance
. details include filtration and surface release of runoff.
On Site . - - ; .
Table 1. Summary of Filtration and Surface Release Inclusion in LID Definitions and associated guidance
Filtration and Surface Release
Document/Reference In In
LID Definitions Definition | Guidance/Examples
Reducing Stormwater Costs through Low Impact Development (LID) No Yes
Strategies and Practices, December 2007 (EPA 841-F-07-006)
Low Impact Development (LID) Literature Review, October 2000 (EPA-841-B- Yes Yes
00-005
Low-Impact Development: An Integrated Environmental Design Approach Yes Yes
(Prepared by the Prince George's County Maryland Department of
Environmental Resources Programs and Planning Division, with assistance
from EPA), June 1999
Polluted Runoff (Nonpoint Source Pollution) Low Impact Development (LID), Not Clear Yes
Last updated on Thursday, January 15th, 2009
Additional information from linked factsheet: Design Principles for
Stormwater Management on Compacted, Contaminated Soils in Dense Urban
Areas, April 2008 (EPA-560-F-07-231)
Low Impact Development (LID) and Other Green Design Strategies, Last No Not Clear
updated on October 09, 2008
Harvested To date, the retention of stormwater on site has been primarily been accomplished via infiltration and,
Water to a much more limited extent, evapotranspiration. Only in a few cases has harvest and use (the authors
believe that stormwater that is captured and used is not “’re-used”) been employed on a site scale (typically
as a part of a Leadership in Energy and Environmental Design (LEED) rating process). Uses for harvested
water typically include non-potable uses such as irrigation and toilet flushing and in some cases process
water for industrial uses.
The feasibility and desirability of retaining stormwater on site up to some design storm level has not
Natural been vetted technically on a national or regional scale. For example, in the EPA Reducing Stormwater
Balance Costs Guidance referenced above there is virtually no assessment via monitoring or modeling information
of the potential results of the case studies presented. It is primarily a compendium of antidotal information.
There has been almost no consideration of the natural water balance (i.e., predevelopment conditions) in
technical guidance or whether infiltrating more volume than occurs under natural conditions (as would tend
Th‘ég‘g\?f&g ﬁg}gort to result from matching runoff hydrology without matching evapotranspiration) could, in many cases, cause
is published monthly by problems. 'This paper attempts t'o present some of the consideratiqns fqr retaining on site to determine
Envirotech Publications, Inc. | Whether it is feasible and/or desirable. It focuses on Southern California examples, but the factors
260 North Polk Street, discussed are applicable to much of the West and beyond.
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It should be noted that “retaining stormwater on site” in its contemporary usage typically only refers
to not having surface discharges result from specific “design storm” events. This usage ignores the fact
that infiltrated or evapotranspirated stormwater is not actually “retained” on site — it either enters a deeper
aquifer, flows as shallow interflow which may emerge elsewhere or, in the case of evapotranspiration,
escapes to rain another day.

The authors believe that, while one should try to maximize the retention of stormwater on site, such
retention should not be mandated, as site specific circumstances often indictate wiser alternatives.

PERFORMANCE OF STORMWATER BEST MANAGEMENT PRACTICES (BMPS)

General Considerations

In order to assess the performance of stormwater treatment Best Management Practices (BMPs), it is
important to understand the range of factors which may impact BMP performance. BMP performance is
effected by: runoff patterns; pollutant types and forms; the storage volume and/or treatment rate; the ability
to recover storage capacity (for BMPs that rely on storage); the treatment processes for released flows (to
surface waters or groundwaters); and operations and maintenance issues that affect the ability of the BMP
to continue operations (Strecker, et. al., 2006). For storage-based BMPs, methods for recovering storage
capacity include: surface discharge; evapotranspiration; deeper infiltration; and putting the stored water to
use. For systems which include cisterns (harvest and use), one of the most critical factors is the ability to
quickly recover storage capacity before the next storm event arrives. Typically, if storage capacity cannot
be recovered within two-to-four days, then the amount of runoff bypassing storage becomes significant due
to the cistern being partially to nearly full.

2 Copyright© 2009 Envirotech Publications; Reproduction without permission strictly prohibited.
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In Southern California and the West Coast in general, precipitation patterns in most urban areas are
affected by the presence or absence of a high pressure ridge that in essence blocks-out low pressure storm
systems. Typically, once the high pressure ridge is absent a series of storms arrives, delivering “back-
to-back” storms until a high pressure ridge re-establishes. Storms arrive about every two to three days
during this period. If the storage capacity is not quickly recovered, these back-to-back storms can result in
storage-based BMPs that are full or partially full when the next storm arrives, which then causes significant
bypass or overflow to occur. In Southern California, most precipitation arrives from December to March.
Figure 1 shows the monthly normal rainfall in Irvine California (and monthly evapotranspiration (ET)).
Monthly normals tend to mask the patterns that occur within specific months in the period of record.
Figure 2 shows a typical precipitation pattern for the same gage, which includes the effect of ‘back-to-
back” storm events on a weekly timescale in an actual year. These weather patterns indicate that the
recovery of storage on a sub-weekly time scale is critical to ensure that sequential storms do not result in
excessive bypass or overflow of BMPs. Study of typical storm patterns indicates that storage capacity
should be regenerated within two-to-three days to maximize the stormwater management performance
when harvesting stormwater.
Figure 1. Monthly Precipitation vs. Monthly Evapotranspiration for Irvine, California.

Irvine, CA
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Figure 2. Typical Precipitation Pattern Showing Back-to-Back Storms at Irvine California for a Near
Average Water Year.
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Infiltration is the primary method that is employed to retain stormwater on site. This is because, when
Stormwater it can be accomplished, infiltration is the method most likely to be successful. However, the authors believe
. that three key questions/issues need to be addressed when considering infiltration strategies if unintended,
On Site problematic consequences are to be avoided.
KEY INFILTRATION CONSIDERATIONS INCLUDE:
Infiltration + Can you do it?
Issues * Should you do it and, if so, to what extent?

Soil Factors

Infiltration
Rates & Design

Figure 3.

Soil types for North
Orange County MS4
NPDES Permit Area

* If you do employ infiltration, what factors need to be addressed to insure a desirable outcome?
Infiltration: Can You Do It?

Underlying soils greatly affect the ability to infiltrate. In much of Southern California (and the West)
urban areas are situated atop soils that are difficult for infiltration. Some practitioners have suggested soil
amendments as a strategy for increasing infiltration. However, amending soils typically only addresses
surface soils, so if underlying soils are still difficult for infiltration, soil amendments may only be increasing
the storage available (vs. significantly increasing underlying infiltration rates). Figure 3 presents a map
that shows underling soils for the North Orange County, California permit area. It is expected that, in
general, infiltration will only be successful in areas with A and B soil types. Of course, in mapping broader
soils groups, there may be pockets where infiltration is more feasible. However, the converse is also true.
In this Orange County example, a little over 58% of the permit area has C and D soil types that would
be unlikely to promote infiltration at an acceptable rate. Infiltration facilities that ignore low underlying
infiltration rates in their design would tend to be full for much of the wet season, resulting in substantial
bypass/overflow, thereby greatly reducing retention on site. Infiltration facilities designed with lower
infiltration rates in mind would have shallower allowable ponding depths and thus require a greater amount
of site area, possibly promoting sprawl. To ascertain feasibility, maps like this should be developed prior to
requiring infiltration or on site stormwater retention.

Infiltration: Should You Do It?

The next question is “should you (or how much should you) infiltrate?”” In many areas there are
unnatural (e.g., solvent) or natural (e.g., selenium) plumes or soil contamination that infiltration could
negatively impact by either moving or spreading the contaminants. Infiltration in industrial areas is often
not desirable due to general concerns about groundwater contamination resulting from potentially elevated

||Legend

] santa Ana RWQCB Soil Group (NRCS)
[ ] County boundary  REE3 A Soil

4 Miles
= 1 1inch=3miles

Areas Available for Infiltration
and Areas of Concern

— zzaf; Orange County in Santa Ana
E‘ e RWQCB Area
[
|Note - Areas excluded from area possible for infiltration Geosyr}t_ec Figure
include C/D soils, shallow groundwater <10 ft, R 3
and steep slopes >15% 15-May-2000
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Figure 4.

Areas available

for infiltration for
the North Orange
County Permit Area

pollutant concentrations in industrial stormwater runoff. Geotechnical issues associated with steep slopes
or expansive soils may also be an issue for infiltration. Depth to groundwater typically limits infiltration to
areas with 10 or more feet of separation from the bottom of infiltration facilities to groundwater. Finally,

in some locations upgradient of an ephemeral stream, increased infiltration may cause undesirable habitat
type changes downstream of the site due to increased periods of base flows that result in vegetation changes
(e.g. conversion of dry wash to a thickly vegetated system). There has been a lack of consideration of the
overall water balance consequences that a “retention on site” requirement may have in terms of habitat.

As an example, Figure 4 presents a map of the North Orange County permit area that shows the areas
remaining with good potential for infiltration after consideration of some of the issues covered above. The
area remaining within the permit area for consideration of infiltration is less than 23 percent of the permit
area, even without considering habitat issues or regulated facilities (small contamination areas shown as
dots). There are large urbanized areas where infiltration would not be either feasible or desirable.
Infiltration: Do It Carefully

Finally, infiltration should be done carefully to ensure that groundwater quality is protected and
widespread stormwater management facility failure does not occur. Proper treatment of infiltrating
water should occur before this water reaches groundwater either via treatment with BMPs or ensuring
that soils are adequate to provide treatment while passing infiltrating water. Infiltration facilities have
often failed due to poor maintenance and operation of the facilities. One needs to think through how
to design infiltration facilities to minimize maintenance issues, including whether widely-distributed
infiltration facilities can be maintained as adequately as one centralized facility. Water districts that utilize
groundwater should obviously be involved in decisions about where and how to infiltrate stormwater so
that groundwater supplies are protected.

Infiltration: Summary

Infiltration must be done carefully to ensure that it can be successful on a long-term basis as well
as be protective of water supplies. The best opportunities for successful infiltration are in areas where
groundwater is actively managed for water supply. Such areas are unlikely to face as many water
balance hindrances or other issues. For example, areas along the Santa Ana River are actively managed
for recharge and withdrawals by the Orange County Water District. These localities provide the best
opportunity for successful infiltration.

==

|Legend
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I Possible to infiltrate
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EVAPOTRANSPIRATION (ET)
Stormwater , , L
. After an area undergoes development there will be less available area for evapotranspiration (ET)to
On Site occur. This holds true even when vegetated roofs, pervious pavements, and other “green” development
practices are employed and is especially true for high density projects. Some analysts have compared
Development monthly or seasonal ET to precipitation levels to assess the potential for ET losses as a significant retain-
Factors runoff on site measure. This is particularly inappropriate on the West Coast in light of the region’s
tendency for back-to-back storm events.
Refer again to Figures 1 and 2 appearing above. Figure 1 shows monthly normal comparisons of
Precipitation precipitation versus ET, while Figure 2 shows precipitation and ET as weekly totals for an example year.

v. ET While the former suggests that ET matches or exceeds precipitation on a monthly normal bases, it does
not account for back-to-back storms or the fact that months with higher than normal rainfall would be
the same months that correspond to lower than normal ET. Figure 2 clearly demonstrates that ET cannot
keep up with precipitation on a weekly basis in critical periods of the typical back-to-back storms of an
average year. During these critical periods, the storage provided in soils would not have recovered in time
In Soil Storage for subsequent rainfall. While ET of stormwater should be maximized, it almost certainly will not be able
Recovery to match pre-development levels and is likely a minor component of retaining stormwater on site (without
storage and use for irrigation).

ET is a very important consideration when assessing the ability to mimic predevelopment runoff
volume. Figure 5 presents typical arid southwest water balances for: undisturbed areas; areas developed
with infiltration facilities (Example Developed with LID — no underdrains); and for areas developed using
LID with underdrains. Predevelopment ET can range upwards of 80 to 97 percent of the precipitation on
an average annual basis. It is very unlikely that predevelopment ET will be matched by post-development
ET due to reduction in vegetated open soils areas. So, the choice for development, particularly high density
development, is to either have more runoff than predevelopment or more infiltration, or a combination
of the two. This fact and its ramifications have not been considered during the development of on
site retention requirements that are focused on surface hydrology versus overall hydrology (including
sub-surface).

Figure 5. Typical Water Balance from Precipitation in Arid Southwest Climate

Water Balance Natural Conditions - Semi-Arid Climates

ET fraction estimated as 83-
97% in Southern California
Chaparral.?

Example Developed with LID
(no underdrains)

Example Developed with LID
(with underdrains)

urface
ischarge
10%

Surface Discharge

Percolation i
; Percolation

5 ET
Percolation - 30%
70%
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CAPTURE & USE (“RE-USE”)

In most all cases where infiltration is not feasible or possible, the only option remaining to meet the
retain on site requirements is to capture (harvest) and use the stormwater. In North Orange County, for
example, this would be the option in about 77 percent of the permit area or more.

The key factor for success of capture and use of stormwater as a means to retaining water on site is
the rate at which storage can be made available for subsequent events. This means having a demand for
the captured water that is high enough, especially during the rainy season. The two most obvious uses for
captured stormwater are for irrigation and toilet flushing. There are significant code issues with capture
and use for internal non-potable demand in many jurisdictions. In addition, there are water rights issues
associated with capture of stormwater in some areas (e.g., Colorado and Utah). These limitations are not
the focus of this article. Other potential uses include process water for commercial or industrial purposes.
A scenario for a residential development was conducted to illustrate the potential for capture and use of
stormwater. This scenario is discussed next.

Capture and Use: Residential Scenario

Your authors modeled and evaluated al00-acre residential catchment with 60 percent overall
impervious area using a continuous simulation model (SWMM) as an example of a capture-and-use
scenario. It was assumed that infiltration losses would be minimal (due to shallow groundwater depth, poor
soils for infiltration and/or other issues). A tank (above ground storage) of 1.3 million gallons (equivalent
to the runoff from the catchment resulting from a 0.8 inch storm event — the water quality design storm)
was evaluated with toilet flushing and irrigation uses combined. Toilet flushing assumed 65 gallons per
day per dwelling unit at 4.5 units per acre. For simplicity, irrigation demands were assumed to equal the
monthly average ET levels for the 30 acres of landscaped areas. It was also assumed that irrigation was
always on, even during rainfall (note that irrigation demands during and after rainfall are significantly over-
estimated in this analysis). A 21-year hourly long-term simulation model was run to ascertain the potential
effectiveness of such a system for retaining runoff on-site. We also evaluated potential pollutant removal
results as compared to biofiltration with an underdrain (surface water release).

Overall the system resulted in an estimated capture and use of stormwater of about 48% of the total
runoff volume (52% bypassing with no treatment — though one could treat the bypass as well). The
capture and use levels varied annually from less than 30 percent to 100 percent for the 21 water years
evaluated (Figure 6).

Figure 6. Predicted Annual Runoff and Overflow for Example Cistern System

Individual Water Year Performance
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Using data from International BMP Database (see: www.bmpdatabase.org), a comparison of total
loadings performance to a biofiltration system with underdrains was made. This comparison showed that
the biofiltration system reduced total suspended solids (TSS) loads by about 63% compared to 48% for the
cistern scenario for the 21-year simulation. So, in this case the assumption that retain on site is the most
effective at reducing pollutant loadings is not valid, unless one also required treatment of the bypassed
flows (in essence an additional BMP treatment requirement). Finally, the average annual potable water
saved was on the order of about 10 percent of the average annual demand.
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Another scenario was run doubling the size of the cistern tank to 2.6 million gallons (equivalent to
a 1.6 inch design storm). Under this scenario, the capture and use level went up to about 57 percent (so
doubling the tank size resulted in another nine percent of the runoff being captured and used). Again, this
emphasizes the point that being able to drain the cistern relatively rapidly is the key to success for capture
and use.

Capture and Use: Limiting Factors

As illustrated in these examples, one should evaluate carefully potential scenarios to help ensure that
choices made regarding retention on site requirements actually result in the desired results. Evaluation
should consider land use and density assumptions as well as assessment of local precipitation and runoff
patterns, irrigation needs, and ability to use water for toilet flushing or other non-potable uses.

For capture and use to work, the storage must be quickly recovered. Irrigation typically is not an
effective use for recovering storage quickly as irrigation needs during wet periods are minimal and in some
cases (i.e., colder climates) there is no irrigation demand for long periods. In addition, much of the arid
southwest is encouraging “xeri-scaping” (drought tolerant plants), which is likely much more effective at
reducing potable demand than capture and use for irrigation. Xeriscape plant pallets typically do not like to
be saturated for long periods, as would occur via over-irrigation if irrigation use was maximized. Further,
use of a water-loving plant palate to maximize the use of captured runoff during normal and wet years
could exert an additional demand for potable water during dry years.

For toilet flushing to be effective, there needs to be a high enough ratio of Toilet Users To Impervious
Area (TUTIA). Perhaps in high-rise condominiums, office buildings, institutional buildings, etc. this
ratio would be high enough to drain the tank sufficiently fast and in these cases capture and use should be
considered.

However, there would be a “competition” for reclaimed water in much of the arid west. Reclaimed
water systems tend to be limited in their ability to distribute water in the wetter and colder periods of
the year due to low irrigation demands. In addition, in some locations use of reclaimed water for toilet
flushing is required in high density projects. One has to question if the capture and use of stormwater that
may result in reclaimed water being discharged is an effective strategy. Under this scenario, the captured
stormwater would not be reducing potable water demand.

Finally, there is significant infrastructure (Figure 7) that would be required to employ cistern and
use on a site basis, including piping, storage, treatment, pumping, and separate piping (purple pipes).
Questions about sustainability for these systems need to be explored and assessed.

Figure 7. Typical Components of a Stormwater Harvest and Use system.
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CONCLUSIONS

In Summary:

* Infiltration is often not broadly feasible, effective and/or desirable. While it should be maximized
where appropriate, studies are needed to identify suitable areas and also identify areas where
infiltration may be feasible but not appropriate.

* Precipitation/runoff patterns in California and much of the West limit the ability of evapotranspiration-
based BMPs to achieve retention on site requirements. Evapotranspiration of stormwater should
be maximized, but will not be a significant component of retaining stormwater on site in densely
developed areas.

* Precipitation/runoff patterns coupled with landscaping and reclaimed water considerations limit the
applications where capture and use of runoff can be effective. Generally, only scenarios with high
indoor demand and no competing requirements to use reclaimed water can be expected to provide
a complete and reliable stormwater solution. Capture and use should be maximized in these cases,
but in other cases it should be carefully considered against other options such as biofiltration and
discharge to determine which option is most effective in meeting stormwater management goals.

* The overall water balance should be considered when making choices on proper levels of infiltration
versus surface runoff.

* There needs to be more technical vetting of “retain on site” and stormwater harvest and use before these
approaches are made mandatory.

Each watershed and site has unique soils, topography, groundwater, water quality, land uses, receiving
water sensitivities, wastewater strategies, etc. which should be considered when evaluating retention on site
as a requirement or strategy. The authors believe that management approaches that are “one size fit all” are
not appropriate and in many cases would likely lead to undesirable results.

Proper Stormwater Management Includes:

* Source controls

* Infiltration where feasible and appropriate

* Maximizing ET losses

 Harvest and use where it makes sense

* Capture and treat with effective (i.e. vegetated) BMPs where it makes sense

We believe that significant progress could be made by improving BMP selection and design guidance
for all BMPs to better target unit processes (i.e. physical, biological, chemical treatment processes) to the
pollutants and parameters of concern for each watershed.

FoR ADDITIONAL INFORMATION:

ERric STRECKER, Principal, GeoSyntec Consultants (Portland, OR)
503/ 222-9518 or email: estrecker@geosyntec.com

AaRroN Poresky, Senior Staff Engineering Specialist, GeoSyntec Consultants (Portland, OR)
503/ 222-9518 or email: aporesky@geosyntec.com

Eric Strecker, P.E. is a Principal and Water Resources Practice Leader with Geosyntec Consultants
in Portland, Oregon. He has over 25 years of stormwater management experience, including
national level applied research efforts for EPA, FHWA, WERF, and NCHRP as well as state and
local stormwater management, design and research projects throughout the United States. He is a
Principal Investigator for the International BMP Database.

Aaron Poresky, E.I.T. has more than four years of experience in water resources and urban stormwater
management. At Geosyntec, he has been involved in a variety of projects including structural BMP
design and evaluation, water quality planning and impact analysis, hydromodification planning and
impact analysis, stormwater policy support, and modeling methodology development. Key project
areas have included stormwater retrofit planning and design for a variety of municipal and private
clients, modeling methodology development and implementation, new development stormwater
planning, and regulatory analysis. Mr. Poresky has been an invited speaker on the topics of
modeling, BMP design, and stormwater policy.
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