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Santa Margarita River Region
Report of Waste Discharge

4.0

Additional Comments on Proposed Permit

Previous Comments - The Co-Permittees previously have expressed concerns regarding
inclusion in the San Diego Regional Board's Regional Permit (Order No. R9-2013-0001, as
modified by Order No. R9-2015-0001). The Co-Permittees' concerns and legal objections to
inclusion in a regional permit are set out more fully in our written comment letter dated January
10, 2013, in Order No. R9-2013-0001 and November 19, 2014 regarding Order R9-2015-0001.
For your convenience, these comments are included as Appendix D.

Receiving Water Limitations Language - The Riverside County Co-Permittees continue to
believe strongly that every MS4 Permit should incorporate a clear and achievable path to
compliance for Co-Permittees. The Co-Permittees are actively participating in the workshops
held by Regional Board staff concerning this important topic.

The focus of the Watershed Workplan is on an iterative, flexible, and priority-setting approach
that is intended to enable the Co-Permittees to focus on the most important water quality
impairments in the SMR, and improve water quality. As we have previously commented, if the
Co-Permittees have no protection from automatic liability for exceedances of water quality
standards, they must address each such exceedance, even when that exceedance may be transitory
or of minimal environmental or public health consequence. Stretching resources to address such
issues diverts limited Co-Permittee resources from the most important threats to water quality and
delays overall water quality improvement.

State Board staff has already strongly signaled its support of alternative compliance language in
MS4 permits, as set forth in the draft Order on the petitions challenging the 2012 Los Angeles
County MS4 Permit. The Co-Permittees look forward to working with Regional Board staff,
permittees from Orange and San Diego Counties, and the other stakeholders to develop
appropriate alternative compliance language.

Prior Lawful Approval Language - The Co-Permittees request language that allows each Co-
Permittee to evaluate each project independently, in order to determine at their sole discretion,
compliance as it relates to Prior Lawful Approval.

CEQA Processing Considerations — Programmatic requirements that entail structural
improvements such as retrofits and/or BMPs will trigger CEQA compliance. Future Permit
language should discuss lead agency designation and consider CEQA processing in future
workplan implementation timelines.

May 10, 2015 15
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adaptively manage their programs to focus resources on those BMP strategies and monitoring efforts that are
identified as being most effective, consistent with the MEP standard, at addressing watershed priorities.

Unfortunately, many provisions in the Draft Permit, including but not limited to the Receiving Water
limitation provisions in Provision A and others discussed in this letter, still do not fully support the
achievement of those outcomes. The Draft Permit does not provide the Copermittees with the flexibility to be
fully strategic in managing their resources nor the ability to fully adapt their programs to focus on the highest
priority water quality needs of the watershed. This comment letter and the other documents submitted
herewith (a redline of the Draft Permit and Legal Comments) identify some suggestions which, if adopted by
the San Diego Water Board, will help to address these limitations and facilitate the desired improvements.

This comment letter is organized as follows:
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As noted, the Riverside County Copermittees also are submitting a redline of the Draft Permit ("Redline™) that
proposes alternative language intended at achieving solutions to the various issues raised in this letter, and a
Legal Comment document (“Legal Comments") that provides additional legal context for the various issues
raised in this letter. The Riverside County Copermittees reserve their right, in the context of filing a Report of
Waste Discharge ("ROWND") prior to the expiration of Order R9-2010-0016 (the 2010 MS4 Permit), to again
address these issues and others relevant and appropriate to the SMR.
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1 BACKGROUND

The Riverside County Copermittees were issued an extensive and prescriptive MS4 Permit in November 2010
which greatly expanded monitoring obligations, required special studies, a jurisdictional runoff management
program, and Watershed Workplan requirements that were very different than the requirements set forth in the
previous MS4 Permit issued to the Copermittees. Development and implementation of the 2010 MS4 Permit
compliance requirements has been very expensive, especially in comparison to the relatively few demonstrated
impairments of Beneficial Uses in the region and the Copermittees' resources. These requirements have left
other important societal needs unfulfilled by the Riverside County Copermittees during a period of
unprecedented and continuing economic distress. Further, the Riverside County Copermittees are still in the
process of developing and implementing these 2010 MS4 Permit requirements, which is a serious concern
given the very different compliance approach proposed in the Draft Permit. The Copermittees hope that the
compliance efforts under the current MS4 Permit are taken into account when they submit their ROWD at the
expiration of the 2010 MS4 Permit.

2 General Comments

2.1 Regional Permit

The Riverside County Copermittees respectfully submit that the San Diego Water Board is not authorized
under the Clean Water Act or under its implementing regulations to issue a regional permit to Copermittees in
San Diego County, South Orange County and the Santa Margarita Region (SMR) of Riverside County. As
discussed more fully in the Legal Comments, the only circumstance under which the San Diego Water Board
could issue such a permit would be if the Copermittees in these counties agreed to such a permit.
Additionally, while the Draft Permit purports to affect the conduct of the Riverside County Copermittees upon
expiration of the 2010 MS4 Permit in November 2015, the Riverside County Copermittees have not submitted
a ROWD requesting coverage under a regional permit. Because no application has been made for the regional
permit, which is a requirement set forth in the CWA regulations, the San Diego Water Board lacks jurisdiction
to name the Riverside County Copermittees on the Draft Permit at this time.

Notwithstanding the above, the Riverside County Copermittees are submitting the comments in this letter
based on:

e The San Diego Water Board staff's stated intent to enroll the Riverside County Copermittees in this
permit upon expiration of the 2010 MS4 Permit.

o Statements made by San Diego Water Board staff that this comment period would serve as the primary
opportunity for the Riverside County Copermittees to influence their next term MS4 Permit. The
Riverside County Copermittees are entitled, as part of the ROWD process, to again raise relevant
issues regarding permit provisions, but have undertaken in these comments to address major current
concerns.
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2.2 Qutcome Focus

As mentioned above, the Copermittees agree that being able to adapt and direct resources toward addressing
the specific water quality priorities in a given watershed, rather than all potential problems simultaneously, is
more likely to result in actual/meaningful improvements in water quality. However, to be able to achieve those
improvements, the MS4 Permit must fully integrate the following principles:

The Jurisdictional Program requirements must be fully flexible: The Permit must be written in a
way that allows the Copermittees to truly and adaptively manage their programs to fully focus their
existing resources on those BMP strategies and monitoring efforts that are identified within the Water
Quality Improvement Plan (WQIP) as being most effective, consistent with the Maximum Extent
Practicable (MEP) standard, at addressing the watershed's priorities. We understand this to be the goal
of the San Diego Water Board as well. While some elements of the Draft Permit embody this need,
others do not and require dedication of resources to specific pre-defined efforts, regardless of the
identified need for that effort in the watershed. The specific program areas that need more work to this
end are:

The approach to addressing Non-stormwater discharges
Development Planning

Retrofitting

Channel Rehabilitation

O O O O

These issues and proposed new language to address these issues are included throughout this letter and/or in
the attached Redline.

Basin Plan updates need to be Prioritized by the San Diego Water Board: For outcome-based
permitting to be successful, the desired outcomes must be achievable by and appropriate to the
Copermittee. To do that, the outcomes must take into account the background conditions in the
watershed, and be appropriate for the attainment of Beneficial Uses in the specific waterbody, based
on the specific conditions within and influencing that waterbody. The values in the Basin Plan should
be comprehensively re-evaluated to ensure that water quality standards are scientifically justified to
protect Beneficial Uses. Without updating the Basin Plan, the outcomes that the Copermittees target in
the WQIPs would be arbitrary and not guaranteed to achieve the desired beneficial use improvements.
Such an update should be pursued aggressively, led by and adequately funded by the San Diego Water
Board, with participation by the MS4 Copermittees and other dischargers and stakeholders in the
watershed.

Other Dischargers need to be Similarly Requlated by the San Diego Water Board: The MS4
Copermittees are not the only dischargers of pollutants in the watershed. For example, the SMR of
Riverside County includes State Lands (such as Caltrans), Tribal Lands, Agricultural Operators,
Industrial Permit dischargers, Construction Permit dischargers, Phase Il entities, Water Districts, and
'De Minimus' dischargers issued general permit coverage; all of which:
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O Have separate regulatory programs (such as permits or waivers) implemented by the San
Diego Water Board;

0 May discharge pollutants, including non-stormwater, that can affect the quantity and quality of
runoff, both directly within Receiving Waters, and in runoff discharges that may enter into and
be discharged from the MS4; and

o0 Cannot be regulated by the Copermittees for the quantity and quality of their runoff because of
their separate permits or waivers granted by the NPDES Program Administrator.

As such, while MS4 Copermittees can implement programs to reduce pollutants in discharges that are
within their legal jurisdiction, no amount of effort by the MS4 Copermittees can be expected to fully
attain water quality standards in the Receiving Waters. The only way to achieve that outcome will be
for the NPDES Program Administrator (the San Diego Water Board in most cases) to directly regulate
each of these entities to similar levels and standards as set forth by this Permit.

2.3 Responsibility for meeting goals of CWA

The CWA requires Copermittees subject to any MS4 permit, including the Draft Permit, only to address
discharges from their MS4s. 33 U.S.C. § 1342(p)(3)(B). The Copermittees are not required to restore
Beneficial Uses in any Receiving Water, or to address sources of pollution to those Receiving Waters that are
not being discharged into or from those MS4s. However, in various provisions in the Draft Permit, there is a
suggestion that the Copermittees are solely responsible for attaining water quality standards in their respective
Receiving Waters. The San Diego Water Board must make clear in the Draft Permit that the responsibilities of
the Copermittees are limited to their MS4s and the requirements of the CWA for municipal stormwater
dischargers. Redline changes have been proposed in the above referenced portions of the Draft Permit to
address this issue.

3 Specific Comments

The following comments represent specific high level concerns that the Riverside County Copermittees have
identified at this time. Additional comments on the Draft Permit can be found in the Redline, as well as in the
attached Legal Comments.

3.1 Findings

The Riverside County Copermittees have two separate sets of comments on the Findings. The first addresses
the need for additional findings, with respect to aspects of California law and the physical setting of the SMR.
The second set of comments focuses on existing Findings in the Draft Permit.

3.1.1 Needed Additional Findings

The Findings in the Draft Permit fail to fully address the context and conditions under which the
proposed permit requirements are to be applied. A more complete explanation of this background is
necessary to ensure that the Provisions ultimately included in the Draft Permit are credible, appropriate
and legally required, and that the Permit Provisions (which must stem from the Findings) reflect the
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context of the broader issues that affect MS4s within the region. The Riverside County Copermittees
request that San Diego Water Board staff work with the MS4 Copermittees to expand the Findings,
including the addition of findings to address the following:

California Water Law
California law requires that downstream entities must accept runoff from up-gradient properties.
Owners and operators of MS4s are not exempt from this legal mandate, even if that runoff contains
pollutants. Moreover, flood control districts, including the District, are mandated by the California
Legislature (Legislature) to protect the lives and property of residents from floodwaters. The
Riverside County Copermittees request that a finding, in the form set forth in the Redlines, be added to
the Draft Permit.

Flooding
Many areas that would be under the jurisdiction of the Draft Permit are subject to periodic catastrophic

flooding, which results from natural conditions, specifically the presence of mountains and hilly areas
in close proximity to development, along with the effect of strong Pacific storms. This flooding would
occur even in the absence of development. The Legislature recognized the importance of this issue in
the early 20" Century, when it established flood control districts across the state, including in
Riverside, Orange and San Diego Counties. Such flooding has, and if not controlled, could result in
loss of life and widespread property damage. Further, the flooding can mobilize significant amounts
of pollutants from industrial, commercial, residential and agricultural lands, damaging watercourses,
habitat, and the Beneficial Uses therein. MS4 systems are designed and constructed to mitigate these
impacts. The Riverside County Copermittees request that a finding in the form set forth in the Redline
be added to the Draft Permit.

Flood Control District Acts

As noted above, the Legislature established Flood Control Districts in Orange, Riverside, and San
Diego Counties through a series of Flood Control Acts. The Legislature determined that protection of
life and property from the effects of flooding through the implementation of flood control
improvements was a priority, and assigned those Districts with the sole responsibility to design,
construct and maintain those improvements necessary to manage and contain floodwaters to prevent
such negative impacts, as well as to conserve floodwaters for beneficial use. As noted above, these
improvements represent fundamental water quality BMPs inasmuch as they reduce the widespread
exposure of runoff to pollutants. The Flood Control Districts, while owners and operators of MS4s,
have no authority or powers beyond those granted by the Legislature. The Legislature did not provide
the Flood Control Districts, for example, the authority to regulate land uses within the municipal
jurisdictions of Riverside County, nor to control the volume or quality of runoff discharged by those
land uses. Findings describing the legislative priority for flood control and the limitations on the
governing power of the Flood Control Districts should be added to set forth the appropriate role of the
Flood Control Districts as MS4 Copermittees. The Riverside County Copermittees request that a
finding, in the form set forth in the Redline, be added to the Draft Permit.
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Limits on Extent of Permittee Legal Authority
The MS4 Copermittees lack the authority to regulate many significant sources of pollutants that may
impact Receiving Waters. For example, the Copermittees cannot regulate pollutants discharged from
federal and state lands, facilities, tribal lands, special districts, utilities, agricultural lands, or railroads.
Moreover, the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) preclude local regulation
of pesticides. The Riverside County Copermittees request that a finding in the form set forth in the
Redline be added to the Draft Permit.

3.1.2 Comments on Existing Findings

Findings 3 and 15 (and elsewhere in Draft Permit)
In Findings 3 and 15 (and throughout the Draft Permit), it is stated that the CWA requires controls to
reduce the discharge of pollutants "in stormwater"” to the MEP. Finding 15, moreover, states that non-
stormwater discharges from the MS4 are "not considered stormwater discharges and therefore are not
subject to the MEP standard, stating that the MEP standard "is explicitly for 'Municipal . . .
Stormwater Discharges"” from the MS4s.

These conclusions are directly contrary to the plain language of the CWA, as set forth in the
November 16, 1990 preamble accompanying the CWA stormwater regulations. Those authorities
provide that the MEP standard applies to all pollutants discharged from the MS4, notwithstanding that
some may be transported by non-stormwater. Additionally, the Redline reflects deletion of the
limitation of the MEP standard to stormwater discharges in multiple locations, reflecting federal law.
For a further discussion of this issue, please see the Legal Comments. The Riverside County
Copermittees also request deletion of Finding 15.

Finding 11

This Finding states that "[r]ivers, streams and creeks in developed areas used [to convey runoff] . . .
are part of the Copermittees' MS4s regardless of whether they are natural, anthropogenic, or partially
modified features. In these cases, the rivers, streams and creeks in the developed areas of the
Copermittees' jurisdictions are both an MS4 and Receiving Water." This statement is incorrect and
must be deleted (as reflected in the Redline). For reasons more fully set forth in the Legal Comments,
natural streams cannot be considered MS4; there is no MS4 "outfall" from a channelized river or
stream to a natural stream; and, USEPA itself requires a distinction between MS4s and Receiving
Waters.

Finding 12
This Finding states that as operators of MS4s, "Copermittees cannot passively receive and discharge
pollutants from third parties.” By providing free and open access to an MS4 that conveys discharges to
Waters of the U.S., the operator essentially accepts responsibility for discharges into the MS4 that it
does not prohibit or otherwise control. This statement is incorrect and must be deleted (as set forth in
the Redline). As the discussion in the Legal Comments indicates, municipalities must maintain the
MS4 to protect the lives and property of their citizens and to prevent nuisance. Flood Control Districts
have a statutory obligation to operate and maintain such MS4, an obligation which is not affected by
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either the CWA or the terms of the Draft Permit. While an MS4 operator has the obligation to
effectively prohibit the entry of non-stormwater into the MS4, it does not have legal responsibility for
such discharges, which are the responsibility of the discharger itself and subject to the jurisdiction of
the San Diego Water Board, pursuant to Water Code section 13260 et seq.

Finding 28

This Finding recites that the San Diego Water Board finds that the requirements of the Draft Permit
"are not more stringent than the minimum federal requirements.” The Riverside County Copermittees
disagree with this finding, as it is not supported by the evidence, i.e., the many requirements in the
Draft Permit which exceed the federal MEP standard. Moreover, any decision by the San Diego
Water Board to adopt "other provisions" going beyond MEP is not a federal requirement, but rather a
discretionary decision taken by a state agency under authorization in the CWA. See Defenders of
Wildlife v. Browner, 191 F.3d 1159, 1164-65 (9" Cir. 1999). Please see discussion in the Legal
Comments. The Finding also indicates that the San Diego Water Board has developed an economic
analysis of the Draft Permit. As set forth in the Legal Comments, the Riverside County Copermittees
challenge the adequacy of that analysis.

Finding 29

This finding purports to find that the Draft Permit does not constitute an unfunded state mandate. The
Riverside County Copermittees disagree with the conclusions set forth in this finding. More
importantly, the finding is without legal effect because exclusive jurisdiction as to whether a state
mandate exists, and whether it is unfunded lies with the Commission on State Mandates. Government
Code 88 17751 and 17552; Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 837;
Hayes v. Commission on State Mandates (1992) 11 Cal.App.4™ 1546, 1596-97. The finding of an
agency that has no jurisdiction to make that finding is entitled to no weight and should be deleted, as
shown in the Redline. For an additional discussion of these issues, please see the Legal Comments.

Finding 31
The Riverside County Copermittees believe that the Receiving Water Limitation ("RWL") language
set forth in the Draft Permit renders compliance with the permit impossible, since exceedances of
water quality standards occur routinely through no fault of the MS4 Permittees. Thus, unless the RWL
is modified to provide the Copermittees with a means to be in compliance, those Copermittees risk the
threat of arbitrary San Diego Water Board enforcement or the bringing of citizen suit lawsuits under
the CWA, which could nullify compliance with all other terms set forth in the Draft Permit, as
discussed more fully in the Legal Comments. The exposure to third party litigation from the proposed
RWL language is one of the most significant threats to an otherwise collaborative approach to
achieving long term water quality improvement. This threat was emphasized by the recent bringing of
a citizen suit lawsuit against the City of Malibu, the County of Los Angeles and the Los Angeles
County Flood Control District based on similar language in the 2001 Los Angeles County MS4
Permit. The Riverside County Copermittees have suggested modifications to Provision A in the
Redline and as discussed below and in the Legal Comments that are intended to better support the
Iterative Process for compliance authorized by the State Water Resources Control Board in Order No.
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2001-15, through the WQIP process. The Copermittees also note that the State Board considered the
problems with the RWL language at a recent workshop, which may eventually result in modifications
which should, if applicable, be reflected in the Draft Permit. Other requested changes to the Findings
are set forth in the Redline.

3.2 Provision A, Prohibitions and Limitations

As noted above, the requirements set forth in Provision A are of great concern to the Riverside County
Copermittees. The Copermittees generally support an approach to compliance that utilizes WIQPs as the
implementing mechanism for the 'Iterative Process' described in Provision A.4, and that by implementing that
iterative process in accordance with A.4, that the Copermittee should be in compliance with Provisions A.1
and A.2. The Redline reflects edits of Provision A to clarify the linkage between the prohibitions and
limitations in Provisions A.l. through A.3. and Provision A.4 — which is described as the method for
complying with the prohibitions and limitations. It must be noted, however, that the Riverside County
Copermittees do not agree with the approach suggested, that any WQIP-based compliance approach be
necessarily accompanied by a Reasonable Assurance Analysis. Such analyses can be extremely complex,
expensive and time-intensive to develop, and similar analyses are commonly developed within TMDL models;
taking a number of years to develop and refine. Given that the Santa Margarita Watershed has no adopted
TMDLs; thus, comprehensive pollutant transport and BMP models are not available for the suite of
constituents that might be considered for prioritization within a WQIP for the Santa Margarita Watershed. In
the context of a TMDL, such models would be developed by the combined resources of the San Diego Water
Board and a range of stakeholders and dischargers. Undertaking such an exercise solely with the public
resources of the 275,000 residents of the SMR is beyond the financial ability of the Copermittees and would
shift the responsibility for development of TMDLs from the San Diego Water Board to the Copermittees.
Comments on Provision A can be found below, in the Redline and in the Legal Comments.

3.2.1 Overview of Key Issues

As noted above, an overriding issue for the Riverside County Copermittees is having a permit that, while
being appropriately proactive and aggressive at addressing the prioritized water quality conditions with
the Receiving Waters, is one that all Copermittees can remain in compliance with while implementing
those requirements. As presently drafted (and as made clear by statements in the Fact Sheet), Provision
A imposes immediate potential liability on every Copermittee if monitoring in the Receiving Waters
reflects exceedances of water quality standards that may have been caused or contributed to by MS4
discharges. San Diego Water Board staff has repeatedly indicated in workshop presentations that they
expect that Copermittees will not be able to comply with the Receiving Water Limitations and Discharge
Prohibitions for some time. Staff has separately indicated that they are interested in having the
Copermittees undertake bold initiatives in trying to address urban runoff pollution, and that the
Copermittees have actually been encouraged to "fail early and fail often™ as this would reflect such
progress in refining these initiatives. The iterative, flexible and priority-setting approach reflected in the
WQIP is intended to allow the Copermittees to focus on the most important problems in their watershed.
The entire approach is endangered, however, by RWL provisions which would allow either the San
Diego Water Board or a citizen plaintiff to sue the Copermittees for any individual exceedance of the
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RWLs. Under the current version of Provision A, the unmitigated risk of such actions leads not to bold
initiatives but rather to attempts to minimize liability.

As set forth in the Legal Comments, this approach is not mandated by the CWA, State Board orders or
the opinion of the Ninth Circuit Court of Appeals in Natural Resources Defense Council v. County of
Los Angeles, 673 F.3d 880 (9" Cir. 2011), reversed, 568 U.S. __ (January 8, 2013). As importantly, the
threat of immediate potential noncompliance actually interferes with the ability of the Copermittees,
including the Riverside County Copermittees, to comply with the Draft Permit. Instead of being able to
focus on pollutants of highest concern in the watershed, as called for in the WQIP, the Copermittees will
be forced to try to address every pollutant monitored, since the exceedance of any water quality standard
leads to immediate potential liability. Moreover, because citizen plaintiffs are entitled to injunctive
relief under Section 505(a) of the CWA, a federal judge could order the Copermittees to undertake steps
completely independent of the WQIP or other compliance provisions in the Draft Permit.

The Riverside County Copermittees do not object to compliance provisions that will provide a means to
achieve real improvement in water quality. The Copermittees are willing to undertake these Provisions,
because the success or failure is in their control. Compliance with the requirements of Provision A,
however, is beyond the control of the Copermittees. Based on the statements made during the workshop
process, the Riverside County Copermittees believe that the San Diego Water Board is serious about
working with the Copermittees on a permit that provides flexibility and problem solving approaches. To
ensure that this flexibility is not lost, the Draft Permit must tie in compliance with Provisions A.1
through A.3 to a process set forth in Provision A.4. This approach is shown in the Redline and is
discussed further below.

3.2.2 Comments in support of specific changes

Provision A, Introduction

The introduction notes that pollutants "in stormwater discharges"” from the MS4 must be controlled to
the MEP. As discussed above, the CWA does not differentiate between stormwater and non-
stormwater discharges from the MS4; both must be controlled to the MEP standard. The Riverside
County Copermittees have requested revised language in the Redline.  Additionally, the linkage
between compliance with Discharge Prohibitions (Provision A.1), Receiving Water Limitations
(Provision A.2) and Effluent Limitations (Provision A.3) should be noted as being defined by
Provision A.4. This change is reflected in the Redline.

A.la
First, language must be added providing that compliance may be addressed through the process set
forth in Provision A.4. This language is provided in the Redline. Second, the Provision prohibiting
discharges which are "threatening to cause™ a condition of pollution, etc., is unenforceable, because it
prohibits an action that, with respect to MS4 operators, is beyond their control. Moreover, there is no
authority for such provisions in the Porter-Cologne Act. The Riverside County Copermittees request
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deletion of this phrase, as shown in the Redline. Additionally, as set forth in the Legal Comments, the
Provision improperly expands the Discharge Prohibitions to Waters of the State.

Alb
40 CFR § 122.26(d)(2)(iv)(B)(1) clarifies that the requirement for an MS4 Copermittee to “effectively
prohibit" the discharge of Non-stormwater/illegal discharges into its MS4s is to be accomplished
through "a program, including inspections, to implement and enforce an ordinance, orders or similar
means...". The language of this Provision should reflect federal law in this respect. The Redline
reflects this change.

Alc

First, this Provision requires the Copermittees to comply with the Basin Plan prohibitions listed in
Attachment A. This list is over-inclusive, as it contains requirements that are not applicable to some
or all of the Copermittees' MS4 discharges, or to the Riverside County Copermittees in particular. The
Riverside County Copermittees request that this Provision be amended to read as follows:
"Discharges from MS4s are subject to all applicable waste Discharge Prohibitions in the Basin Plan."
This change is noted in the Redline. Second, language must be added providing that compliance with
this restriction can be obtained through the process set forth in Provision A.4. This language is
provided in the Redline.

A.2.a

First, this Provision and Provisions A.1. and A.3 should be linked to the iterative process described in
A.4. Please see the Redline.

Second, not all plans, policies, etc. set forth in Provision A.2.a.(1)-(4) may qualify as "water quality
standards” or be applicable to all the MS4 Copermittees. These subsections should be deleted, and
replaced with a reference to "Water Quality Standards,” which is a defined term in the Draft Permit
(This change is reflected in the Redline). Otherwise, the MS4 Permit would become over inclusive
with respect to what is considered a water quality standard. Such standards must be established in
accordance with federal and state law. If this process has not been followed for a particular
requirement, it is not a "water quality standard."

Ada
As discussed above, this Provision erroneously states that pollutants "in stormwater discharges"” from
MS4s must be reduced to the MEP. Please see the Redline.

A.3.b
This Provision should also provide that compliance with a TMDL constitutes compliance with
Provisions A.1 and A.2, for those pollutants/waterbodies subject to the TMDL.

Ad.a
The Riverside County Copermittees support an approach whereby compliance with Provisions A.1
through A.3 are achieved through a truly iterative approach, one which reflects the intent of the
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precedential State Water Board Order Nos. 99-05 and 2001-015. As set forth in the Redline, the
Riverside County Copermittees believe that they and the other Copermittees under the Draft Permit
should be considered in compliance with Provisions A.1, A.2 and A.3, as applicable, through
development of the WQIP, unless the San Diego Water Board denies approval of a WQIP or
amendment thereof. This ensures that the Iterative Process which is the focus of the WQIP, is utilized
to provide a means to be in compliance for the Copermittees.

Ad.c
This Provision should be deleted, as is reflected in the Redline. Again, this Provision defeats the
purpose of an iterative approach to compliance with the Provisions A.1 through A.3, because it allows
the San Diego Water Board to enforce any provision of the Draft Permit, including those provisions at
any time. The San Diego Water Board obviously retains full ability to enforce the provisions of the
Draft Permit, including with respect to the failure of the Copermittees to carry out required provisions.
To short circuit the WQIP/JRMP process, however, is to defeat the entire intent of the Draft Permit.

3.3 Provision B, Water Quality Improvement Plans

3.3.1 Overview of Key Issues

e The goals and requirements of the WQIP need to be aligned with the requirements of the CWA
that were established specifically for MS4 permits, and not impose the restoration of Receiving
Waters entirely upon MS4 Copermittees.

e The WQIP should focus on addressing sources of pollutants within the jurisdiction of the
respective Copermittees.

e The BMP strategies identified in the WQIP should fully inform the selection and design of
programs identified in the JRMP. Some minor edits were proposed in Provision B, with
additional edits as warranted in Provisions D and E.

3.3.2 Comments in support of specific changes

Introductory paragraph
The introductory language implies that the WQIP should be designed to unilaterally protect, preserve,
enhance, and restore water quality and Beneficial Uses in waters of the state. As noted in Section 2.3
above, MS4 Copermittees are responsible only for discharges from their MS4s, not the unilateral
protection of Beneficial Uses within their watersheds.

Redline edits were provided to:
e Tie the goals of the WQIP to the requirements of the CWA applicable to MS4 Permits.
¢ Replace 'waters of the state' with 'Receiving Waters' to be consistent with federal law.
e Clarify the linkage between Provision A and Provision B.
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Additionally, Redline edits were provided to clarify that the strategies identified in the WQIP are
intended to guide the specific actions that will be implemented by the Copermittees pursuant to
Provision E.

B.1l
The Riverside Copermittees support the redlines of the San Diego County Copermittees with regard to
setting forth that the WQIP for the Santa Margarita Watershed Management Area (WMA) would
commence upon enroliment of the Riverside County Copermittees into the Order.

B.2.e.
Two changes have been proposed, as shown in the Redline:

e The introductory paragraph includes language that clarifies that the Numeric Goals are not
enforceable compliance standards, effluent limitations, or Receiving Water limitations. This
clarification is consistent with San Diego Water Board staffs' verbally stated intent.

e Provision B.2.e.(1) as written requires that the final Numeric Goals be "capable of
demonstrating the achievement of the restoration and/or protection of water quality standards
in Receiving Waters". As discussed in Provision 2.3 above, meeting WQS in Receiving
Waters is a goal of the overall NPDES regulatory programs under the CWA and not as a
requirement to be accomplished alone by MS4 Copermittees. Redline edits have been
provided to clarify that such goals are only required to be for MS4 discharges.

B.3.
In the Redline, edits were made to the introductory paragraph to ensure that the requirements are
consistent with federal law. The CWA requires the ‘effective prohibition' of non-stormwater
discharges, not 'preventing’ or 'eliminating' them.

Edits were also made to Provision B.3.a. to link the strategies more clearly to the Numeric Goals
developed pursuant to Provision B.2.e, as well as to link them to the JRMP programs in Provision E.

B.5
In the Redline, edits were made to the introductory paragraph to clarify that the WQIP (and by
extension the JRMP and Monitoring programs) are intended to meet the requirements of Provisions
A.l, A2, and A.3. The Tentative Order particularly excluded Provision A.1.b. (dealing with non-
stormwater discharges). However, as discussed in the attached Legal Comments, the CWA requires
that illegal discharges must be addressed via a program (as included in Provision E.2), and it is
appropriate that the program be guided by the priorities and strategies included in the WQIP.

Other edits were made to clearly link Provision B.5 to the applicable requirements of Provision F.
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3.4 Provision C, Action Levels

34.1

Overview of Key Issues

The Action Levels (non-stormwater, and stormwater) applicable within each watershed should
only be those that are associated with the priority water quality conditions in that watershed, or
that are 303(d) listed for that watershed. For example, if Zinc is not a priority pollutant for a
watershed, and is not 303(d) listed, there should not be a Zinc action level. This change is
needed because Provision D requires analysis for all ‘action level' parameters. Analysis for
pollutants that are not a priority for a watershed is a waste of Copermittee resources.

The Copermittees should be able to establish alternative action levels that are appropriate to the
WMA within their WQIP. Such alternative action levels would be subject to Executive Officer
approval as part of the WQIP approval process.

Footnote 8 and 10 need to clarify that the NALs and SALSs are not enforceable limitations.
Various references to 'waters of the state' need to be changed to Receiving Waters for
consistency with the Draft Order and the CWA.

Please see the Redline for further detailed comments and language changes.

3.5 Provision D, Monitoring and Assessment

The Riverside County Copermittees appreciate the changes in the monitoring program reflected in the Draft
Permit, as compared to the Administrative Draft. However, elements of the revised requirements are still
infeasible for the Riverside County Copermittees. The comments below identify modifications of areas of the
monitoring requirement's which can significantly improve the Copermittees' ability to implement and comply
with the requirements, while still maintaining appropriate jurisdictional accountability and assessment
requirements to guide the implementation of the WQIPs and JRMP programs. The Redline provides further
detailed comments and language changes.

351

Overview of Key Issues
Dry Weather MS4 Outfall Monitoring

0 The level of effort dedicated to monitoring and addressing outfalls with non-stormwater
discharges should be commensurate with the potential impact that discharge has on a
Receiving Water. If a discharge, whether persistent or transient, has no or little potential
for impacting a flowing Receiving Water, (e.g. due to infiltration, evaporation, or
treatment of the flows), the outfall should be de-emphasized relative to other outfalls
that have discharges that have connectivity to a flowing Receiving Water.

o0 Outfall Dry Weather Field Screening — As currently drafted, the number of required
visual inspections of outfalls during dry weather required per Provision D.2.a.(2)(a) and
Provision D.2.b.(1) is both excessive and disproportionate. This will particularly impact
smaller jurisdictions, which may be required to do more visual inspections of MS4
outfalls than would larger jurisdictions with more outfalls and more resources.

o Similarly, as written, the Persistent Flow Outfall Monitoring requirements of Provision
D.2.b.(2)(b) are excessive and also will disproportionately impact smaller jurisdictions.



Administrative Record Page No. 021023

Mr. Wayne Chiu, P.E. -15- January 10, 2013
Re: Tentative Order R9-2013-0001,

Regional MS4 Permit
Place ID: 786088Wchiu

Jurisdictions with several hundred outfalls will likely have significantly more resources
to perform the required monitoring than smaller jurisdictions with fewer outfalls, yet
both are required to implement the same level of persistent flow monitoring.

e Assessment Requirements
0 The assessment requirements require modeled extrapolation of monitored outfall data to
non-monitored outfalls for the purposes of calculating loads from each outfall in each
jurisdiction. Such extrapolations though modeling or other calculations will not
accurately reflect actual jurisdictional loads, and have no benefit that directly analyzing
the monitored data cannot more accurately provide.

3.5.2  Other Global Issues

e As currently drafted, MS4s operated by a flood control district within a city or county would be
effectively double-counted for identification of outfalls in each jurisdiction and for performance
of the load calculations from each jurisdiction. Additionally, Flood Control Districts have no
land use or enforcement authorities outside of the MS4 and rely on the local Copermittee to
address pollutant sources and discharges to their MS4. Redline edits have been included to
clarify the relationship between districts and the municipal jurisdictions they serve for the
purposes of outfall monitoring and the assessment requirements.

e Timelines for monitoring and assessments were clarified throughout and linked to specific
reporting requirements of Provision F in the Redline.

3.5.3 Comments in support of specific changes

D.l.a.(3)and D.1l.e.
The Redline clarifies that the Receiving Water monitoring described in these sections must be
conducted as applicable to the WMA and the Copermittees' MS4 discharges, because some of the
monitoring requirements only apply to MS4 discharges to certain waterbodies. Not all Copermittees
within a WMA will have discharges to that waterbody.

D.1.b.

The Redline proposes language to allow for alternative long-term monitoring stations to be identified.
Using the SMR as an example, the Copermittees might wish to utilize a location other than the
existing stations due to the influence of groundwater during dry weather and/or the general lack of
MS4 contributions in dry weather to those locations.

Table D-1 and D-6
The Redline proposes an addition to the list of field observations, an assessment for flow connectivity
of any MS4 discharges to the sampled Receiving Water. It is important to know whether the sampled
Receiving Water included a contribution of flows from MS4 discharges, or whether the data reflect
conditions in the absence of an apparent MS4 discharge contribution.
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D.2.a.(2)

The Redline clarifies that the identification of annual outfall monitoring requirements is based on
municipal Copermittee boundaries, inclusive of Flood Control District MS4 outfalls within their
jurisdiction.

The Redline clarifies that the field screening requirements apply to those outfalls in the Copermittee's
inventory that are ‘accessible’. If an outfall is inaccessible for safety reasons or due to habitat
restrictions, it would not need to be field screened.

The Redline simplifies the 'tiers' in Provision D.2.a.(2)(a) by removing the lower tier (i), and
expanding the second tier (ii) to cover all Copermittees with 500 or less outfalls. This resolves the
disproportionality that occurs for Copermittees with a number of outfalls near the current 125 outfall
threshold. For example, as currently drafted, a city with 150 outfalls would be required to do 150
visual inspections per year, but a smaller city with 120 outfalls would be required to do 192 visual
inspections per year. The Redline also maintains the 80% requirement from the first tier to help
smaller Copermittees manage their workload for meeting the field screening requirements while also
conducting the additional source identifications that are required under the Draft Permit.

The Redline includes edits to Footnote 19 to clarify that persistent flow should effectively be a
discharge that is hydraulically connected to a flowing Receiving Water. Any other discharges that are
not affecting a flowing Receiving Water (such as pooled or ponded water) would be addressed as a
Transient Discharge, with source IDs any time an obvious illegal discharge (i.e. color or odor) is
identified.

D.2.a.(3)
The Redline incorporates edits proposed by the San Diego County Copermittees to require 10% of the

samples in each WMA to be from a first storm event. As described in the comments of the San Diego
County Copermittees, this will help avoid overly skewing of the data to ‘first flush' data, while still
incorporating such data into the data and analyses.

D.2.b.(1)

The Redline removes the requirement that the number of visual inspections performed be equivalent to
the number of inspections required under Provision D.2.a.(2)(a).

As areas within a jurisdiction are confirmed not to have non-stormwater discharges, inspections of
other outfalls would have to be perpetually (and unnecessarily) increased to maintain compliance with
this requirement. For example, if a Copermittee had 150 outfalls, but after the transitional period it
confirmed that 100 of those outfalls had no evidence of non-stormwater discharges to flowing
Receiving Waters, it would have to visit the remaining 50 outfalls for up to three times a year to meet
the requirement in this Provision. As the Copermittee got closer to eliminating non-stormwater flows
at more outfalls, inspections at the remaining outfalls would quickly become excessive and
unreasonable. Removing this requirement will better incentivize the elimination of non-stormwater
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flows, as a Copermittee can look forward to reducing its workload in areas confirmed to not have non-
stormwater flows.

D.2.b.(2)(b)

While the Riverside County Copermittees support the San Diego County Copermittees' proposal to
reduce the number of required outfalls from 10 to 5 persistently flowing outfalls per WMA, the
Riverside County Copermittees believe that applying the same minimum bar to all Copermittees is
inappropriate and disproportionately affects smaller Copermittees that have commensurately less staff
and resources.

The Riverside County Copermittees propose requiring monitoring of the top 10% of the prioritized
persistent flow outfalls, with a lower and upper limit of 1 and 5 respectively, as shown in the redlines.
With this change, the level of effort required of any individual Copermittee would scale consistent
with the number of persistent flow outfalls within each Copermittees' jurisdiction.

Additionally, the Riverside County Copermittees request changing the requirement of Provision
D.2.b.(2)(b)(ii) to require annual monitoring rather than semi-annual monitoring. With this change, a
Copermittee could focus more of their annual budget on conduction Source ID efforts — which can
result in eliminating problematic non-stormwater flows, rather than on a second monitoring event.
Copermittees would still have the option to conduct a second monitoring event if they have more
resources available and want to remove the outfall from their monitoring list sooner in accordance
with Sub-Provisions [a] through [d].

D.2.b.(2)(e)

The Riverside County Copermittees support the San Diego County Copermittees' comments regarding
allowing for a tailored list of constituents to be developed for each WMA. The Redline incorporates
those edits.

D3.
The Riverside County Copermittees support the changes recommended by the San Diego County
Copermittees to this section, and these changes are reflected in the Redline.

D.4.a.(2)

This Provision as drafted would require the MS4 Copermittees to make comprehensive evaluations of
Beneficial Uses that are beyond their expertise or the scope of an MS4 permit. Such evaluations and
determinations would require advanced studies and cannot be answered with the monitoring data
collected through this permit. This Provision should either be deleted or, alternatively the Riverside
County Copermittees request that the assessments be focused on determining the status and progress
toward addressing any Numeric Goals established for those Receiving Waters in the WQIP. Please see
the Redline.
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D.4.b.(1)

The Redline clarifies that outfall assessments are to be done for the area covered by each Municipal
Copermittee (consistent with the proposed definition), and that the data to be used by each Municipal
Copermittee would include the data collected from any Flood Control District Copermittee operated
MS4s within its jurisdiction. This ensures that jurisdictional data is not double reported for Flood
Control District MS4s within a city or county.

For Sub-Provision D.4.b.(1)(c)(iv) three key changes are requested in the Redline:

1) Annual volumes and pollutant loads should only be calculated from the monitored outfalls
with persistent discharge to a flowing Receiving Water. This is directly applicable to the
purpose of the Draft Permit and an important change, because volume and pollutant data
extrapolated to non-monitored MS4 outfalls would be inaccurate and potentially misused if
taken out of context. It is understood that San Diego Water Board staff want to ensure that
jurisdictional accountability is maintained. However, since MS4 outfall monitoring will be
conducted within each jurisdiction, inter-jurisdiction comparisons and accountability can be
accomplished using the monitoring data directly without such extrapolations.

2) Added language to require a Copermittee to include in its jurisdictional load calculations any
discharge that was demonstrated to have entered another Copermittees’ MS4 before being
discharged into the flowing Receiving Waters. This is important to ensure that each
Copermittee maintains accountability for pollutants discharged to flowing Receiving Waters
from within its jurisdiction.

3) The Redline proposes that the calculations of pollutant loads be only for the priority water
quality constituents identified in the WQIP.

D.4.b.(2)(b)

Two key changes are recommended in the Redline:

1) Annual volumes and pollutant loads should only be calculated from the monitored outfalls for
the monitored storm events. This is an important change because volume and pollutant data
extrapolated to non-monitored events would be inaccurate and potentially misused if taken out
of context. It is understood that San Diego Water Board staff want to ensure that jurisdictional
accountability is maintained, so the Redline proposes that data from the monitored outfalls be
extrapolated to identify loads for each jurisdiction during each monitored event. With this
information, inter-jurisdiction comparisons and the desired ‘accountability’ can be
accomplished using the monitoring data directly without such extrapolations to non-monitored
events.

2) The Redline requests that calculations of pollutant loads be performed only for the priority
water quality constituents identified in the WQIP.
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D.4.b.(2)(c)

The Redline edits are consistent with those proposed by the San Diego County Copermittees, with
minor modifications for clarity.

D.4.d.(2)(c)

It would be difficult to proactively determine the pollutant load reductions that would be necessary to
demonstrate that discharges are not causing or contributing to exceedances of Receiving Water
Limitations. Instead it would make more sense to calculate the necessary pollutant load reductions
where the discharge has been demonstrated to be causing or contributing to such exceedances. In such
circumstances, the necessary parameters would be known to calculate the needed load reduction.
These changes are set forth in the Redline.

3.6 Provision E.1, Legal Authority

3.6.1 Overview of Key Issues

The Riverside County Copermittees note that Provision E.1, relating to the establishment of
adequately legal authority, exceeds the requirements of federal CWA regulations in several respects.
The federal regulations at 40 CFR 122.26(d)(2)(i)(A)-(F), provide explicit guidance for the
Copermittees in developing the necessary legal authority to control MS4 discharges within its
jurisdiction. However, several of the subsections of Provision E.1 go beyond these federal
requirements, with respect to areas not within the responsibility of MS4 dischargers, such as
negotiating with non-Copermittee entities. The Riverside County Copermittees have provided
requested changes in the Redline, which are explained briefly below.

3.6.2 Comments in support of specific changes

E.1l.a(1)
Changes in the Redline to accurately reflect the language of 40 CFR 122.26(d)(2)(i)(B).

E.1.a(2)
Changes in the Redline to accurately reflect the language of 40 CFR 122.26(d)(2)(i)(A). In addition,

the Provision as written improperly requires the Copermittees to control the quality of runoff from
sites covered by the state general permits for industrial activity and construction. These general
permits are enforced by the State Board and the regional boards, and it is a state responsibility which
cannot be handed off to the Municipal Copermittees.

E.1.a(3)
Changes in the Redline to accurately reflect the language of 40 CFR 122.26(d)(2)(i)(C).

E.l.a(b)

The Redline requests deletion of this Provision, which is not a requirement for municipal stormwater
dischargers set forth in the CWA regulations. The Provision also improperly requests the Municipal
Copermittees to attempt to negotiate with third parties the contribution of pollutants to the
Copermittees' MS4. The Copermittees have no jurisdiction over such parties. The San Diego Water
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Board has such jurisdiction, and should take responsibility for addressing non-MS4 sources of
pollutants that may ultimately enter the MS4.

E.1.a(6)
Changes in the Redline to reflect accurately the language of 40 CFR 122.26(d)(2)(i)(E).

E.l.a(Y)

The Redline requests deletion of this Provision, which is not a requirement for municipal stormwater
dischargers set forth in the CWA regulations.

E.1.a(8)

The Redline requests deletion of this Provision, which is not a requirement for municipal stormwater
dischargers set forth in the CWA regulations.

E.1.a(9)

The Redline requests deletion of this Provision, which is not a requirement for municipal stormwater
dischargers set forth in the CWA regulations.

E.1.a(10)

The Redline requests both correction of the language in this Provision to comport with the federal
regulations in 40 CFR 122.26(d)(2)(i)(F) and deletion of the second clause of this Provision, which is
not found in 40 CFR 122.26(d)(2)(i)(F). Moreover, the requirement to inspect and monitor in the first
clause of this Provision covers the issues set forth in the second clause. It is therefore unnecessary.

Provision E.2, IDDE

3.7.1  Overview of Key Issues
e The Draft Permit requires the Copermittees to address all non-stormwater discharges from the
MS4 as illegal discharges, and then describes certain sources that need not be prohibited. This is
effectively a 'guilty until proven innocent' provision, where a Copermittee will be required to
expend potentially significant resources conducting source identification efforts any time non-
stormwater is observed discharging from the MS4. In addition to the issues discussed in the
Legal Comments, the Provision raises two practical and logistical problems:

o0 This requirement is entirely independent of the determination that there are in fact any
significant pollutants in such a discharge. A Copermittee could be spending substantial
sums tracking (and then potentially enforcing upon) the source of a discharge that is not
negatively impacting Receiving Waters. This not only is a waste of public resources, but
would undermine the credibility of stormwater programs.

0 The San Diego Water Board and the State Water Board do not treat non-stormwater
flows in the same manner across all of their regulatory mechanisms. For example, Order
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No. R9-2008-0002 allows non-stormwater discharges to occur, POTWs are issued
permits for their discharges and agricultural operators can discharge irrigation water.
The Copermittees should not be forced to conduct an expensive source investigation,
only to find that the discharge complies with a permit or a waiver granted by the Water
Board. The Copermittee would have no ability to address such a discharge as an ‘illegal
discharge', and further would have no ability to recuperate their costs for the source
identification.

The best way to address these issues, is to require the Copermittee to have and enforce an
effective prohibition of illegal discharges of pollutants (through statutes, ordinances, permits,
contracts, orders or similar means), and then allow the Copermittee full discretion to determine
which non-stormwater discharges have the potential to negatively impact Receiving Waters,
consistent with the WQIP priorities — and address those as illegal discharges.

e Several categories of non-stormwater discharge that were previously conditionally exempt
consistent with the CWA, are required by the Draft Permit to be treated as illegal discharges,
unless they have coverage under another order issued by the San Diego Water Board. In
addition to the problems identified above for conducting enforcement in the absence of a
pollutant discharge, the San Diego Water Board, not the Copermittees, is responsible for
evaluating coverage, need for coverage, and compliance with other orders issued by the Water
Board. The Copermittees have neither authority nor jurisdiction. Please see the Redline.

e Several categories of non-stormwater discharge that were previously conditionally exempt
consistent with the CWA, are required by the draft permit to be 'controlled' or otherwise
prohibited by the Copermittees. The Fact Sheet further describes that such controls are
warranted because they could potentially contain pollutants. However, the CWA only requires
controls where the discharges are determined to be a significant source of pollutants. Please see
Legal Comments for a further discussion of this issue as well as the Redline.

e The Draft Permit eliminates the conditional exemptions for Landscape Irrigation, Irrigation
Water, and Lawn Watering (collectively ‘irrigation runoff'). The San Diego Water Board has
provided no data demonstrating that these discharge categories have contributed a significant
pollutant load to Receiving Waters within Riverside County. Information discussed in the Fact
Ssheet focuses on data from other counties. The only data from Riverside County is public
educational material referring to irrigation runoff; this material, however, was adapted from
public education material from other counties. That public educational material was intended to
help prevent such discharges from becoming a significant source of impact on the Receiving
Waters, and did not constitute a determination that such discharges are in fact, actually a
significant source that needs to be subject to a prohibition. See the discussion in the Legal
Comments as well as the Redline.

e The Draft Permit, in Provision E.2.a.(7) requires efforts to minimize or eliminate all non-
stormwater flows, including those that are natural, conditionally exempt, or otherwise permitted
by the San Diego Water Board, regardless of whether or not such discharges are not contributing
pollutants to the MS4. Such a requirement conflicts with the prior Provisions E.2.a.(1) through



Administrative Record Page No. 021030

Mr. Wayne Chiu, P.E. -22- January 10, 2013
Re: Tentative Order R9-2013-0001,

Regional MS4 Permit
Place ID: 786088Wchiu

(5), which state conditions where such discharges need not be prohibited. The requirement
should therefore be removed, as set forth in the Redline.

3.7.2 Comments in support of specific changes

E.2.a.(1) and (3)
The Riverside County Copermittees request that this Provision be deleted (as shown in the Redline)
and the categories of non-stormwater discharges be re-incorporated into Provision E.2.a.(3). The
apparent premise of Provision E.2.a(1) as drafted is that since the San Diego Water Board requires
those discharges to have coverage under a separate order, they are illegal if they lack such coverage.
The MS4 Copermittees, however, are not responsible for enforcing discharge coverage under separate
San Diego Water Board orders; that is the responsibility of the San Diego Water Board itself.
Requiring the Copermittees to enforce such entities for their lack of coverage under a separate San
Diego Order shifts that responsibility from the Board to Copermittees. This is not authorized by the
CWA or the Porter-Cologne Water Quality Act. The Copermittees are, under the CWA, only required
to address such discharges as illegal discharges if the discharge is found to be contributing a
significant pollutant load to the MS4. By moving those categories to Provision E.2.a.(3), as shown in
the Redline, the Copermittees will still be required to treat such discharges as illegal discharges if and
when they are found to be contributing significant pollutants to the MS4. This proposed approach is
consistent with other MS4 permits in the state, including prior San Diego Water Board orders, and is
further consistent with the approach taken for the WQIP, which is intended to allow the Copermittees
to focus resources on addressing the specific impacts that MS4 discharges are having on Receiving
Water quality.

E.2.a.(2)

This Provision requires the Copermittees to treat water line breaks as illegal discharges, which in turn
requires the Copermittee to conduct enforcement measures. Water main breaks are accidental
occurrences, or may be the result of acts of nature. It is no more appropriate to treat accidents as illegal
and subject to enforcement than it would be for a city to declare vehicular accidents as illegal, and
conduct enforcement against those involved. This language needs to be removed as shown in the
Redline. Additionally, as discussed in the Legal Comments, a recent case from the federal district
court in Virginia suggests that the regulation of mere flow may exceed the authority of the CWA.

E.2.a.(4)

The Redline clarifies that if the 'statues, ordinances, permits, contracts, orders or similar means' are
enacted/adopted by a Copermittee, the categories of non-stormwater discharges listed do not need to
be treated as illegal discharges. Otherwise, the language could be read to imply that, for example, if it
was infeasible for a particular resident to direct wash water to landscaped areas, that the Copermittee
would be required to treat that residents' discharge as illegal and enforce upon them.

E.2.a.(5)
Contrary to the provisions of the CWA regulations, prior MS4 permits issued by the San Diego Water

Board and other permits in the state, the Draft Permit requires implementation of BMPs, where
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feasible, during emergency firefighting activities. During such emergencies, all focus of public
resources must appropriately be dedicated to protecting life and property. Any diversions from that
mission would only serve to diminish and potentially compromise that mission. The Redline proposes
language consistent with that adopted by the San Diego Water Board in 2010 for the Riverside County
MS4 Permit (Order R9-2010-0016).

E.2.a.(7)

Provisions E.2.a.(1) through E.2.a.(6) describe circumstances where non-stormwater discharges need
not be prohibited. This Provision then requires the Copermittees to minimize such 'conditionally
allowed' flows anyway. This requirement exceeds the scope of the CWA and its implementing
regulations and makes no sense. The Redline requests deletion of these Provisions.

E.2.b.(1)(d)

This Provision requires the MS4 Copermittees to map all known private outfalls to Receiving Waters.
Such a requirement is beyond the scope of an MS4 permit and should be removed, as shown in the
Redline. The Draft Permit does not require a Copermittee to address private outfalls to Receiving
Waters; this is the responsibility of the San Diego Water Board, which governs all waste dischargers
under the authority of the CWA or the Porter-Cologne Act.

E.2.b.(4)

This Provision requires the Copermittees, in conjunction with a spill, to 'prevent contamination of
surface water, groundwater, and soil."This requirement is clearly beyond the scope of an MS4 permit
issued under the CWA (which regulates only discharges of water containing pollutants from the MS4
to Receiving Waters) and must be removed, as shown in the Redline. The Draft Permit could more
appropriately require the Copermittees to ‘coordinate, to the extent possible, with spill response teams
to prevent entry of spills into the MS4.'

E.2.d.(2)(e)

The Redline requests edits to clarify that the intent of this Provision is to document and attempt to
quantify any obvious sources of non-stormwater illegal discharges in response to the outfall
monitoring, and that it is not necessary to conduct a full source identification any time there is
evidence of water near an outfall.

New Provisions E.2.d.(3)(e)-(f)
The Redline adds two new provisions to this section to address a gap in potential outcomes from a
source identification effort. These Provisions address scenarios where a Copermittee identifies A) the
illegal discharge is coming from another upstream Copermittees' MS4, or B) that the discharge has
been authorized by the San Diego Water Board, either through an order or waiver of WDRs. In the
first scenario, the responsibility to continue the source identification, and conduct enforcement, would
be transferred to the upstream Copermittee. In the second scenario, the responsibility for follow-up
would fall on the San Diego Water Board, after receiving relevant information from the Copermittee.
This Provision also provides for reimbursement to the Copermittee for the cost of the source
identification, since the San Diego Water Board required the Copermittee to conduct the investigation,
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while not commensurately prohibiting all non-storm water discharges from all other sources regulated
by the Water Boards.

3.8 Provision E.3, Development Planning

3.8.1

Overview of Key Issues

Priority Development Projects - The Tentative Order identifies categories of projects that are to
be defined as 'Priority Development Projects' (PDPs), which in turn will be required to comply
with specific water quality and Hydromodification mitigation and quantitative requirements.
The criteria for PDPs is quite broad and would include the majority of development projects,
from small convenience stores and residences, to mega malls and specific plan developments.
The Fact Sheet describes that while some smaller project types may not have significant
pollutant loads, they may have a hydrologic impact upon Receiving Waters. However, it is
important to recognize that pursuant to Provision E.3.a., All projects are required to implement a
variety of LID principles such as disconnecting impervious surfaces, draining impervious
surfaces to landscaped areas, and minimization of soil compaction in landscaped areas. Since
such LID principles will be implemented wherever feasible consistent with the MEP standard,
these smaller development projects are unlikely to create a pollutant or hydrologic impact.
Additionally, the Fact Sheet advocates incentivizing LID design concepts and green
infrastructure and building principles. Accordingly, the Redline requests changes to Provision
E.3.b.(3) as described in Provision 3.8.2 below. The Legal Comments further note the potential
impact of the Virginia case (Virginia Dept. of Transp. v. U.S. Environmental Protection
Agency) holding that the CWA does not regulate stormwater as a pollutant.

Design Capture Volume — There are two problems with how the Draft Permit defines the Design
Capture Volume:

0 The Draft Permit changes the 'design capture volume' from previous permits by
eliminating the term ‘runoff'. Prior permits described that the design capture volume is
the volume of stormwater runoff from the 24-hour 85" percentile storm event. This
permit changes that to be the volume of stormwater produced from a 24-hour 85"
percentile storm event. The elimination of the term 'runoff' means that BMPs would
need to be sized potentially much larger than previously. For example, if the 85"
percentile storm is 1" and a BMP is designed to treat 1 acre of residential land with a
coefficient of runoff of 0.6, then under the current permits the BMP must be sized to
hold 2,178 cubic feet of water. However, under the language of the Draft Permit, the
BMP treating the same area would be required to hold 3,630 cubic feet of water, a 70%
increase in BMP size. Accordingly, the Redline restores the term 'runoff'.

0 Additionally, the Draft Permit defines the Design Capture VVolume alternatively as: "the
volume of storm water that would be retained onsite if the site was fully undeveloped
and naturally vegetated, as determined using continuous simulation modeling
techniques based on site-specific soil conditions and typical native vegetative cover.” In
addition, to the problem identified above regarding the volume of storm water runoff,
this language does not provide a temporal standard for determining which volume to
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calculate from a continuous simulation model. Additionally, such models are not
commonly used among general practitioners in the civil engineering community. The
Redlines propose an alternative and simpler approach for this second definition: "The
volume of stormwater runoff produced from a 24-hour 85™ percentile storm event, that
would be retained onsite in the pre-project condition.” This definition is advantageous
for several reasons: 1) it is simple for any civil engineer to understand, calculate, and
comply with and is based on the same storm and hydrologic calculations as the first
option, 2) it respects natural hydrology for the site, which may have had runoff in the
pre-project condition, and as such, is more compatible with the intent of LID to mimic
natural hydrology, and 3) as a result it is less likely to result in potential degradation of
Beneficial Uses downstream, from reductions in flows beyond the pre-project condition.

e Pre-Project vs Pre-Development — Both the Storm Water Pollutant Control BMP requirements

and the

Hydromodification Management BMP requirements in the Draft Permit specify a 'pre-

development' condition as the mitigation standard for all PDPs. In addition to the legal problems
with such a standard as set forth in the Legal Comments, there are practical problems with the
standard.

(0]

The presumption made in the discussions in the Fact Sheet are that all Receiving Waters
can, and will, be restored to a fully natural condition - effectively to a natural floodplain.
This presumption does not address reality, which is that development has occurred in
those floodplains over many generations. The San Diego Water Board obviously lacks
the authority to force homeowners and businesses to vacate such floodplains to
effectuate restored natural conditions. Such an action would represent an
unconstitutional taking. Moreover, the Legislature, in the Flood Control Acts covering
all three counties proposed to be covered by the Draft Permit, has specifically
authorized Flood Control Districts to construct flood control structures required to
protect the lives and properties of the citizens.

Mitigation to a pre-development condition also may not be necessary to protect
Receiving Waters from the effects of Hydromodification. If, for example a Receiving
Water with existing development tributary to it, has not experienced increased erosion
due to that existing development, there is no reason to require Hydromodification
mitigation to anything more than the existing condition. In the counter-example, if under
the existing condition the Receiving Water has experienced increased erosion due to that
existing development, then, legal issues aside, there would be technical benefit to
mitigating to that pre-development condition.

The Redline proposes alternative language that requires mitigation to a pre-development
standard only where it is legal and technically justified based on the conditions of the Receiving

Water.

e Alternative Compliance — The alternative compliance project options as set forth in the Draft
Permit pose two key problems:
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0]

Several statements are conflicting and thus confusing as to what the required standard is
for the various alternative compliance projects. For example, throughout Provision
E.3.c. it is stated that 'a PDP may be allowed to comply with Provision E.3.c.(1)(a)
and/or Provision E.3.c.(2) if they ...". This language can be mis-read to imply that the
project must comply both with Provisions E.3.c.(1)(a) and E.3.c.(2) and implement the
alternative compliance project (thus negating the benefit of alternative compliance). The
Redline clarifies this language.

The Biofiltration option set forth in the Draft Permit arbitrarily, and without technical
basis or justification, doubles the sizing standard for biofiltration BMPs from 0.75 times
the design capture volume (as set forth in the 2010 MS4 Permit and the 2009 Orange
County Permit) to 1.5 times the design capture volume. The existing 0.75 standard was
set due to the fact that 1) the 85™ percentile 24-hour storm occurs over a period of time,
and 2) such BMPs have outflows and will regain some capacity during the storm event,
and as such, do not need to instantaneously hold the entire 'Design Capture Volume' to
have fully treated that volume. In fact, studies have shown that in addition to yielding
excellent pollutant concentration reductions, LID Biofiltration BMPs are excellent at
reducing the volume of runoff similar to retention BMPs. According to the ASCE
International BMP database 60% or more of the long-term volume of runoff from a site
can be retained within a Bioretention BMP (Bioretention BMPs are the primary
'biofiltration' BMP now allowed in Riverside County). In comparison, a Retention BMP
sized to hold the runoff from the 85™ percentile storm event (the Design Capture
Volume) will end up retaining approximately 80% of the long-term volume of runoff.
Thus, by simple proportions, a Bioretention BMP sized to 'hold' 100% of the Design
Capture Volume may also be able to retain 80% of the long-term volume of runoff.

( 075xDCV_ _ __LOXDCV ).This is being validated through Bioretention BMPs that have

60% retained  80% retained

been constructed and are being monitored for such volume reductions at the Riverside
County Flood Control District's headquarters in Riverside. Further, Biofiltration BMPs
have the added benefit of providing better overall treatment of back to back storms.
Where a Retention BMP would be full after the first storm, fully bypassing the second
storm without treatment, a Biofiltration BMP will have restored some capacity after the
first storm, providing for treatment of some or all of the second of the back to back
storms. Thus, the attached redlines propose changing the sizing factor for Biofiltration
BMPs to 1.0 times the Design Capture Volume. The Redline proposes changes
consistent with these comments.

3.8.2 Comments in support of specific changes

Introduction

Provision E.3.

g (Strategies to address the highest priority water quality conditions) was moved to the

beginning to support and better integrate the development planning programs in the JRMP with the
strategies developed in the WQIP.
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E.3.a.(3)

The Redline changes the title of this section (and other appropriate references to this Provision) to
refer to LID Principles, as identified in the CASQA LID Manual for Southern California
(https://www.casga.org/LIDDemo/L owlmpactDevelopmentManual/tabid/242/Default.aspx)

E.3.b.(1)(c) (New Provision)

This Provision was added to clarify the requirements if a project that was already subjected to SSMP
requirements redevelops a portion of the site.

E.3.b.(2)

The Redline edits shown for this Provision are primarily to simplify this Provision, by grouping
various categories by their applicable square footage threshold and including some of the specifics in
the definitions (Attachment C). Other changes (beyond reorganization) include:

Removing the addition of 'driveways' from subsection (g) as described in Provision 3.8.1 of this
letter.

Adding a footnote for parking lots, to clarify that the trigger would not include parking lots that
are not exposed to runoff, such as subterranean or covered parking lots. It is beneficial to not
have parking lots exposed to runoff; excluding such parking lots from being defined as a PDP is
a good way to encourage such practices.

Hillside development projects were not included as it is not believed to be necessary anymore
with the relatively low threshold (10,000 square feet) identified for other categories included in
this and other recent MS4 permits.

The definition for "Environmentally Sensitive Areas™ from existing MS4 permits was restored to
include the language referring to discharges that are not commingled with flows from adjacent
or other upstream lands (note that the change is shown in the definitions per the re-organization
suggested above).

E.3.b.(3)

The PDP exemption for sidewalks, bicycle lanes, or trails, [E.3.b.(3)(a)] has been expanded to as
shown in the Redline to include driveways and parking lots. If those projects implement criteria
already described in that section, they are also unlikely to create an impact to Receiving Waters.
Further, including those project types in that exemption will further incentivize developers to
utilize those LID Principles.

The exemption described in Provision E.3.b(3)(b), was modified as shown in the Redline, and as
discussed in the comment letter submitted by the Riverside County Transportation Department.
Please see that letter for a justification for the requested changes.

As shown in the Redline, the exemptions for new and redeveloped single family residences
[E.3.b.(3)(c) and (d)] were consolidated into a new provision [E.3.b.(3)(c)], covering all single
family residential projects (both new and redeveloped). The key difference is that such projects
would be considered exempt if they are both 1) not part of a larger common plan of
development or planned subdivision, and 2) successfully incorporate each of the applicable
source control and LID Principles identified in Provision E.2.a.(2)-(3) to the MEP.
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A new Provision-E.3.b.(3)(d), titled "Watershed Protection Projects' was added in the Redline.
The project types described therein are all projects that are undertaken to rehabilitate or prevent
environmental, social, and economic damage within the watershed, including Receiving Waters.
These projects, while they may in some cases require some level of impervious surfaces to be
constructed, are 1) not designed for human use or activity that would generate pollutants, or are
designed specifically to mitigate such pollutants; and 2) will implement each of the applicable
source control and LID Principles identified in Provision E.2.a.(2)-(3) to the MEP.

E.3.c.(1)

In addition to the edits discussed in Provision 3.8.1 of this letter, the Redline removed subprovision
E.3.c.(1)(c) , for two reasons:

The requirements that must be met to when implementing an alternative compliance project
are more fully described in Provision E.3.c.(3).

The language, as drafted, appeared to require double-mitigation. It requires that: 1)
conventional treatment is required to treat the entire volume not retained onsite, and 2) the
pollutant load discharged must also be mitigated with an alternative compliance project. Such
a scenario would be requiring double-mitigation. The Redline provides a clearer and more
simple mitigation standard.

E.3.c.(2)

The Riverside County Copermittees have two concerns with this Provision:

The first concern is the universal requirement to mitigate to the 'pre-development' standard, as
discussed above in section 3.8.1 of this letter. The Copermittees in the Redline propose that
this language be changed to the 'pre-project' condition. For new development projects, the
'pre-project’ condition will be equivalent to the ‘pre-development’ condition. For
redevelopment projects, the standard would be the conditions that exist onsite prior to the
construction of the project. This is appropriate, because in many areas, particularly in areas of
existing development that would be subject to 'redevelopment’, Receiving Waters are
engineered and maintained to 1) provide flood protection for the public, 2) ensure that
floodwaters don't comingle with pollutants on adjacent private properties and 3) to ensure that
the existing development draining to that system does not cause erosion. In cases where the
Receiving Waters are not engineered and maintained, and erosion problems caused by
existing development are observed, language has been added to the Redline to provide for
additional standards to be developed in the WQIP, based on the WQIP priorities.
Additionally, the Redline proposes an additional exemption from HMP requirements for
projects that discharge into conveyance channels that are engineered and maintained for the
build-out condition all the way from the project to a waterbody that is sufficiently resistant to
Hydromaodification. This language is consistent with the above discussions, and ensures the
PDPs are not required to mitigate for non-existent impacts. Please see the specific language in
the Redline. The engineered channel exemption can be found in other recent MS4 permits,
including the recently adopted Los Angeles County MS4 Permit.
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E.3.c.(3)(a) and (b)

These two Provisions were re-written in the Redline to be simpler and clearer on what BMPs, criteria,
sizing standards are required for what type of project. This alternative language still meets the intent of
the Draft Permit, while being easier to understand and comply with. Aside from simplifying the
language, the following other changes were made in the Redline:

The alternative compliance options must be determined to provide an equal or greater overall
water quality benefit for the WMA.

Additional options were provided for who can design the alternative compliance projects

All alternative compliance projects are required to be consistent with the strategies in the
WQIP. While the specific alternative compliance project would not be required to be
identified in the WQIP, the goal of this language is to ensure that allowing the alternative
compliance project would not in any way be detrimental to or contrary to the strategies in the
WQIP.

Requirements E.3.c.(3)(a)(iv) and (v) were removed entirely, as they conflict with
E.3.c.(3)(a)(iii) which allowed the projects to be in the same WMA (preferably the same HSA)
Changed the sizing factor for Biofiltration BMPs to 1.0 as discussed in section 3.8.1 of this
letter, and deleted the option [d] which required triple mitigation by requiring Biofiltration +
Conventional Treatment + Alternative Compliance projects.

Added Conventional Treatment Control BMPs as an alternative compliance option, only
where it has been shown to be technically infeasible to meet E.3.c.(1) and technically
infeasible to implement LID Biofiltration Treatment Control BMPs.

E.3.c.(3)(c)

Redline edits in this section are primarily to simplify and consolidate the requirements. Sub-Provision
[C] was removed, as it was duplicative of the mitigation standards for the alternative compliance
project are specified in E.3.c.(3)(b) and E.3.c.(3)(c)()[a].

Provision E.4, Construction

3.9.1

Overview of Key Issues

This Riverside County Copermittees' comments and edits are set forth in the Redline.

3.9.2

One key issue for the Copermittees is the edit shown in the Redline to Provision E.4.c, which
clarifies that the Copermittees are responsible for requiring BMPs at private construction sites,
and implementing BMPs at Copermittee construction sites.

Comments in support of specific changes

The Redline edits include comments supporting the requested edits.
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3.10 Provision E.5., Existing Development

3.10.1 Overview of Key Issues

The Draft Permit includes requirements for advanced programs to identify opportunities and implement
programs to facilitate the construction of Retrofit and Stream/Channel/Habitat Rehabilitation projects on
private properties. Such requirements are clearly beyond the requirements of the CWA for a
management plan to be implemented by an MS4 Copermittee. The Riverside County Copermittees
request deletion of these requirements.

Alternatively, the Riverside County Copermittees have the following comments:

While these retrofitting and rehabilitation approaches can be helpful and/or needed in some
circumstances, they are not required in all circumstances, nor are required to address all pollutants that
may be identified in a WQIP as the highest priority water quality conditions. For example, some
pollutants are best addressed with regulatory source controls at the state or federal level, such as the
removal of copper from brake pads, and controls on pesticides, while other pollutants can be adequately
addressed through inspections and enforcement. There are several problems with requiring Copermittee
resources to be invested in such Retrofit and/or Rehabilitation strategies (collectively referred to as
'retrofit'):

e Land Ownership: The land that could potentially be identified for retrofit would likely not be
owned by a Copermittee. The Copermittee therefore has no ability to force the property owner to
retrofit their property. Although the Copermittee could potentially implement programs to
"facilitate” implementation, such a program would still be limited by the rights of the individual
property owner. Even if a Copermittee were to attempt to purchase a privately owned existing
development for the purposes of retrofit (a step going far beyond any requirements in the CWA
or the Porter-Cologne Act), such a process can take many years, and if the owner is unwilling to
sell, the retrofit project could never be realized. In any scenario, the process to facilitate such
"retrofits” is extremely costly and lengthy, with no guarantee of a benefit to water quality.
Retrofits should only be undertaken where the Copermittee identifies it as a necessary step to
addressing the MS4 contributions to Receiving Water problems to the MEP. Otherwise, it forces
the Copermittee to utilize resources very ineffectively, which is contrary to the goals of the
WQIP and may actually be detrimental to water quality.

e Permitting: Aside from the limitations discussed above, stream/channel/habitat restorations have
the additional complexities of requiring other regulatory permits that are not the discretion of the
San Diego Water Board nor the Copermittees to issue. Such projects can take many decades to
implement, and thus, are not expected to be highly effective at addressing the goals of the
WQIP, except in rare circumstances.

Redline edits have been provided to clarify that these strategies and programs should only be used when,
and to the extent directed by the strategies developed in the WQIP.
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3.10.2 Comments in support of specific changes

E.5.b.(1)(b) and (d)
BMP implementation requirements of Provision E.5.b.(1)(b) and (d) have been clarified in the Redline
to require the Copermittee to implement BMPs on their existing development, and require
implementation of BMPs on private existing development.

E.5.c.(1)(@)(iv)

The Riverside County Copermittees request deletion of this Provision. The Copermittees should be
provided the flexibility to schedule inspections as they see fit, provided that the schedules they
establish pursuant to E.5.c.(1)(a), and the minimum frequency in E.5.c.(1)(a)(i) are met. Requiring
20% every year will be difficult to track as businesses may be opened or closed throughout the year
and throughout the permit term.

Additionally, the Riverside Copermittees understand that other Copermittees may be recommending
that E.5.c.(1)(a)(i) be changed to 'once per permit term'. The Riverside Copermittees believe that the
current language of ‘once every five years' is more appropriate for two reasons: 1) not all Copermittees
(i.e. OC and Riverside) will be enrolled into the permit at the beginning of the 'permit term’, and 2) not
all businesses will be in existence at the beginning of the permit term. Accordingly it is more
appropriate to simply require the minimum to be once every five years, that way a program manager
can simply look at the last time a facility was inspected, and use that date to schedule the next
inspection.

3.11 Provision E.6, Enforcement Response Plans

3.11.1 Overview of Key Issues
The Riverside County Copermittees’ edits and comments are shown in the Redline and discussed below.

3.11.2 Comments in support of specific changes

E.6.d.
The terminology in this Provision was changed in the Redline from ‘escalated' enforcement to
'progressive’ enforcement. The proposed language better reflects the nature of enforcement actions,
which are not simply ‘escalated’ or 'not escalated’, as implied by Provision E.6.d.(2), but are
progressive as needed in response to the severity of the violation. Since every violation comes with a
unique set of circumstances, it is not reasonable to presume that a single set of ‘triggers’ will
universally result in the same level of enforcement.

3.12 Provision E.7, Public Education

3.12.1 Overview of Key Issues
The Riverside County Copermittees' edits and comments are shown in the Redline.



Administrative Record Page No. 021040

Mr. Wayne Chiu, P.E.
Re: Tentative Order R

-32- January 10, 2013
9-2013-0001,

Regional MS4 Permit
Place ID: 786088Wchiu

3.13 Provision, E.8 Fiscal Analysis

3.13.1 Overview of Key Issues
The requirement that the Copermittees "must secure all the resources necessary to comply with this

Order" exceeds

the requirements of the CWA and illegally intrudes on the home rule authority of

municipalities to govern themselves. This must be deleted. Please also see Legal Comments.

With regard to other provisions, the Riverside County Copermittees' edits and comments are shown in

the Redline.

3.14 Provision F

3.14.1 Overview of Key Issues
e F.1-WQIP Submittal

o

e F.land
o

(o}

Based on the schedule for the initial submittal of the Priority Water Quality Conditions
and Numeric Goals, and the subsequent 60-day public review, only one month would be
left for the Copermittees to finalize strategies based on those conditions and goals and
the public input received. This is an insufficient amount of time. The Redline requests
modifications to the schedule that would provide for the submittal of the final WQIP
within 24 months (instead of 18), to provide additional time for the development of
strategies.

F.2.

The schedules for submittals should be linked to the receipt of comments on prior
submittals, or the approval of prior submittals, rather than the permit adoption date. If it
is tied to the permit adoption date, the submittal dates could become out of sync with the
comment periods or San Diego Water Board approvals if any unexpected delays occur
(for example if the San Diego Water Board is delayed in approving a document, or
posting a document online for public comment). The Redline requests appropriate
modifications.

Implementation dates for the plans are unclear / undefined. The Redline clarifies this
issue.

e F.3. Progress Reports

(o}

(o}

The reporting requirements across the transitional period were unclear. Redlines are
provided to clarify and consolidate.

The Regional Monitoring and Assessment Report language was revised to be consistent
with the requirements of the Integrated Assessment of the Water Quality Improvement
Plan, rather than an additional, slightly different report, due at the same time.
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35 Attachments B and ¢
Comments and edits to Attachments B and C are shown in the Redline.

Very truly yours,

//Z/%//

/é'f JASON E. UHLEY
Chief of Watershed Protection Division

CP:cw
P8/
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

TENTATIVE
ORDER NO. R9-2013-0001
NPDES NO. CAS0109266

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM (NPDES) PERMIT
AND WASTE DISCHARGE REQUIREMENTS FOR
DISCHARGES FROM THE MUNICIPAL SEPARATE STORM SEWER SYSTEMS (MS4s)
DRAINING THE WATERSHEDS WITHIN THE SAN DIEGO REGION

The San Diego County Copermittees in Table 1a are subject to waste discharge
requirements set forth in this Order.

Table 1a. San Diego County Copermittees

Municipal Copermittees

City of Carlsbad City of Oceanside

City of Chula Vista City of Poway

City of Coronado City of San Diego

City of Del Mar City of San Marcos

City of El Cajon City of Santee

City of Encinitas City of Solana Beach

City of Escondido City of Vista

City of Imperial Beach County of San Diego

City of La Mesa San Diego County Regional Airport Authority
City of Lemon Grove San Diego Unified Port District
City of National City

After the San Diego Water Board receives and considers the Orange County Copermittees
Report of Waste Discharge and makes any necessary changes to the Order, the Orange
County Copermittees in Table 1b will become subject to waste discharge requirements set
forth in this Order after expiration of Order No. R9-2009-0002, NPDES No. CAS0108740
on or after December 16, 2014.

Table 1b. Orange County Copermittees

Municipal Copermittees

City of Aliso Viejo City of Rancho Santa Margarita

City of Dana Point City of San Clemente

City of Laguna Beach City of San Juan Capistrano

City of Laguna Hills City of Laguna Woods

City of Laguna Niguel County of Orange

City of Lake Forest Orange County Flood-Control-District
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City of Mission Viejo ‘
Special District Copermittee
Orange County Flood Control District \

After the San Diego Water Board receives and considers the Riverside County
Copermittees’ Report of Waste Discharge and makes any necessary changes to this Order,
the Riverside County Copermittees in Table 1c¢ will become subject to waste discharge
requirements set forth in this Order after expiration of Order No. R9-2010-0016, NPDES
No. CAS0108766 on or after November 10, 2015.

Table 1c. Riverside County Copermittees
Municipal Copermittee

City of Murrieta County of Riverside
City of Temecula Riverside-Gounty Flood-Control-and
City of Wildomar il e s s e dion Dinidel

Special District Copermittee

Riverside County Flood Control and
Water Conservation District

The Orange County Copermittees and Riverside County Copermittees may become
subject to the requirements of this Order at a date earlier than the expiration date of their
current Orders subject to the conditions described in Provision F.6 of this Order if the
Copermittees in the respective county receive a notification of coverage from the San
Diego Water Board.

The term Copermittee in this Order refers to any San Diego County, Orange County, or
Riverside County Copermittee covered under this Order, unless specified otherwise.

This Order provides permit coverage for the Copermittee discharges described in Table 2.

Table 2. Discharge Locations and Receiving Waters

Discharge Points Locations throughout San Diego Region

Discharge Description Municipal Separate Storm Sewer System (MS4) Discharges

Receiving Waters Inland Surface Waters, Enclosed Bays and Estuaries, and Coastal Ocean
Waters of the San Diego Region

Table 3. Administrative Information

This Order was adopted by the San Diego Water Board on: Month Day, 2013
This Order will become effective on: Month Day, 2013
This Order will expire on: Month Day, 2018

The Copermittees must file a Report of Waste Discharge in accordance with Title 23, California Code of
Regulations, as application for issuance of new waste discharge requirements no later than 180 days in
advance of the Order expiration date.
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I, David W. Gibson, Executive Officer, do hereby certify that this Order with all attachments
is a full, true, and correct copy of an Order adopted by the California Regional Water
Quality Control Board, San Diego Region, on Month Day, 2013.

TENTATIVE

David W. Gibson
Executive Officer




Administrative Record Page No. 021045

Riverside Copermittee Redlines

TABLE OF CONTENTS

I. FINDINGS
B 185 o [ oo T o S PRRR 1
Discharge Characteristics and Runoff Management..............ccccccciiiiiiiiii e 4
Water Quality STandards..........c.eeeeiiiiiiiii s 7
Considerations Under Federal and State Law .............ooooiiiiiiiiiiiieeeeee 9
State Water Board DECISIONS ......c.ooiuiiiiiiiiiiiie it 12
Administrative FINAINGS .......oooiiiie e 13
Il. PROVISIONS
A. Prohibitions and Limitations ..............oeoii s 15
1. Discharge ProhibitioNns..........cooiiiiiiiiiiiir e 15
2. Receiving Water Limitations ...........coooiiiiiiiiii e 16
3. Effluent LImitations ........ooo e 18
4. Compliance with Discharge Prohibitions and Receiving Water Limitations ........ 18
B. Water Quality Improvement Plans ... 21
1. Watershed Management Aras..........oocueeieiiiiiiie ittt 21
2. Priority Water Quality ConditionS.........cueeiiiiiiiiiie e 24
3. Water Quality Improvement Strategies and Schedules ..............cccccoiiiiinnnnn. 30
4. Water Quality Improvement Monitoring and Assessment Program .................... 31
5. lterative Approach and Adaptive Management Process ........ccccccccoevieiivvinennnn.. 31
6. Water Quality Improvement Plan Submittal, Updates, and Implementation ....... 33
C. ACHON LEVEIS ..ottt et e e s e e 35
1. Non-Storm Water Action Levels ... 35
2. Storm Water Action LEVEIS .......c.euiiiiiiiiiii e 39
D. Monitoring and Assessment Program Requirements.............ccccceeivcieneeiniinee e, 41
1. Receiving Water Monitoring Requirements ............ccccceeeviiiiiiiiiieieieeee e 41
2. MS4 Outfall Discharge Monitoring Requirements............ccccccooviiiiieiiniiiee e, 50
3. SPECIAl STUAIES ...coiiii i 63
4. Assessment Requirements ... 65
5. MoNItOriNG ProVISIONS .....ccoiiiiiiii e e e e e e et e e e e eee e ennennes 73
E. Jurisdictional Runoff Management Programs ..........cccoccveveiiiiiie e 74
1. Legal Authority Establishment and Enforcement...............ccccoiiiieiiiec e, 74
2. lllicit Discharge Detection and Elimination...........cc.ccocceiiiiiiiiiecc e, 75
3. Development Planning .........ccooiiiiiiiiiiiiieeeer s e e 84
4. Construction Management ...........c.eeiiiiiiiiiiiiie e 108
5. Existing Development Management .............ouuuuiieiiiiiiiiiiiiee e 112
6. Enforcement Response Plans ...........oooiiiiiiiiiiiii e 123
7. Public Education and Participation ...............euviiiieiiiiiiiiiii e 125
8. FiSCAl ANAIYSIS...eeiiiiiiiiie it 127



Administrative Record Page No. 021046
Riverside Copermittee Redlines

Il. PROVISIONS (Cont'd)

F o REPOMING . e

Noakwh=

G. Principal Watershed Copermittee Responsibilities...........ccccccoeeeiiiiiiiiiiiiienee,

Water Quality Improvement Plans ...
L0 To £=1 L= SRS SSR
Progress RePOMING........couuuuuiuiiiiiiiiiiias ettt e e e e e e e
Regional ClearinghOUSE ..........cooiiiiiiiiiiiii e
Report of Waste DiSCharge ............coooiiiiiiiiiiiieie e
Application for Early COVErage .........ooiuuiiiiiiiiiiieiiiieiee e
[T oJo] a1 g o T o 01V ] o] o - S

H. Modification of Programs ..ot
. Standard Permit Provisions and General ProviSions ...........ccceeeviiiiiviiieeeeeiiie e

ATTACHMENTS

Attachment A - Discharge Prohibitions and Special Protections ...........ccccccoeeiiinneen.
Attachment B - Standard Permit Provisions and General Provisions...............c.cccccu...
Attachment C - Acronyms, Abbreviations and Definitions .............ccccoociiiniceneninnn,

Attachment D - Jurisdictional Runoff Management Program Annual Report Form
Attachment E - Specific Provisions for Total Maximum Daily Loads Applicable to

Order No. R9-2013-0001 .......ooiiiiiiiee et
Attachment F - Fact Sheet / Technical Report for Order No. R9-2013-0001.................



Administrative Record Page No. 021047
Riverside Copermittee Redlines

“. F|ND|NGS‘ /{ Comment [A1]: See discussions in section

3.1 of the comment letter

The California Regional Water Quality Control Board, San Diego Region (San Diego
Water Board), finds that:

JURISDICTION

1. MS4 Ownership or Operation. Each of the Copermittees owns or operates an
MS4, through which it discharges storm water and non-storm water into waters of
the U.S. within the San Diego Region. These MS4s fall into one or more of the
following categories: (1) a medium or large MS4 that services a population of greater
than 100,000 or 250,000 respectively; or (2) a small MS4 that is "interrelated" to a
medium or large MS4; or (3) an MS4 which contributes to a violation of a water
quality standard; or (4) an MS4 which is a significant contributor of pollutants to
waters of the U.S.

Many geographical areas subject to this Order are subject to the threat of periodic

catastrophic flooding resulting from natural conditions, specifically the presence of

mountains and hilly areas in close proximity to urban development and the effect of
period strong Pacific Ocean storms. Such flooding would occur in the absence of
development. The Legislature recognized the importance of this issue when it
established flood control districts across the state, including in Orange, Riverside and

San Diego Counties. Such flooding has in the past, and if not controlled, could in the

future result in loss of life and property damage. Such flooding can also mobilize

significant Pollutants from industrial, commercial, residential and agricultural lands,
damaging watercourses and the beneficial uses thereof, including habitat. MS4s are
designed and constructed to mitigate such impacts.

2. Riverside County Flood Control and Water Conservation District. Comment [A2]: See discussion in section
3.1.1 of the comment letter.

In 1945, the California Legislature enacted the Riverside County Flood Control and
Water Conservation District Act, establishing the Riverside County Flood Control
and Water Conservation District (District). The objects and purposes of the Act are
to provide for the control and conservation of flood and storm waters and for the
protection of watercourses, watersheds, public highways, life and property within the
District from damage or destruction from flood waters. Among its other powers, the
District also has the power to conserve, reclaim and save such waters for beneficial
use. However the Act does not provide the District with the power to control the
volume or quality of discharges that runs off of private property, which may end up in
the District’s flood control system. The District is governed by the District’'s Board of
Supervisors as a separate legal entity from the County of Riverside.

Many of the flood management systems that the District operates are defined by the
Clean Water Act as an MS4, and include many of the larger MS4s within the Santa
Margarita watershed region of Riverside County (SMR). District does not however
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own or operate streets, catch basins or storm drains smaller than 36 inches that
collect runoff from the incorporated and unincorporated jurisdictions within the SMR,
and commonly connect into the District’s flood management system. Such systems
are typically owned and operated by either the County of Riverside or the
incorporated Cities within the SMR.

The waters and pollutants that may enter the regional receiving waters and/or the
District’s flood management systems come from various sources. These sources
can include storm water and non-storm water from the Municipal Copermittees
under this permit as well as from other NPDES and non-NPDES permittees,
including industrial waste water dischargers, waste water treatment facilities,
industrial and construction stormwater dischargers, water suppliers, tribal lands,
other state and federal government entities, and Caltrans. Sources can also include
discharges from Phase Il entities such as school districts and discharges from
entities that have been granted waste discharge requirements or waivers of waste
discharge requirements, including agricultural operations.

The District does not own or operate any municipal sanitary sewer systems, public
streets, roads, or highways. The District has no planning, zoning, development
permitting or other land use authority, thus, it has no permitting or governing
authority over industrial or commercial facilities, residents, new developments or re-
development projects, and development construction sites located in any
incorporated or unincorporated areas within its service area, including the SMR. The
Copermittees that have such authority are responsible for implementing a storm
water management program to address pollutants discharged from such industrial
and commercial facilities, residential areas, new development and re-development
projects, and development construction sites within their jurisdictional boundaries.
Nonetheless, as an owner and operator of an MS4, the District is required to control
pollutant discharges into and from its MS4, such as through interagency agreements
among Copermittees and other owners of a MS4, the contribution of pollutants from
one portion of the MS4 to another portion of the MS4 within their jurisdiction.

2. Legal and Regulatory Authority. This Order is issued pursuant to section 402 of
the federal Clean Water Act (CWA) and implementing regulations (Code of Federal
Regulations [CFR] Title 40, Part 122 [40 CFR 122]) adopted by the United States
Environmental Protection Agency (USEPA), and chapter 5.5, division 7 of the
California Water Code (CWC) (commencing with section 13370). This Order serves
as an NPDES permit for discharges from MS4s to surface waters. This Order also
serves as waste discharge requirements (WDRs) pursuant to article 4, chapter 4,
division 7 of the CWC (commencing with section 13260).

The San Diego Water Board has the legal authority to issue a regional MS4 permit
pursuant to its authority under CWA section 402(p)(3)(B) and 40 CFR
122.26(a)(1)(v). The USEPA also made it clear that the permitting authority, in this
case the San Diego Water Board, has the flexibility to establish system- or region-
wide permits (55 Federal Register [FR] 47990, 48039-48042). The regional nature
of this Order will ensure consistency of regulation within watersheds and is expected
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to result in overall cost savings for the Copermittees and San Diego Water Board.

The federal regulations make it clear that the Copermittees need only comply with
permit conditions relating to discharges from the MS4s for which they are operators
(40 CFR 122.26(a)(3)(vi)). This Order does not require the Copermittees to manage
storm water outside of their jurisdictional boundaries, but rather to work collectively
to improve storm water management within watersheds.

3. ‘CWA NPDES Permit Conditions. \Pursuant to CWA section 402(p)(3)(B), NPDES | Comment [A3]: See discussion in section

permits for storm water discharges from MS4s must include requirements to 3.1:2 of the comment letter.
effectively prohibit non-storm water discharges into MS4s, and require controls to
| reduce the discharge of pollutants from the MS4s ir-storm-water-to the maximum
extent practicable (MEP), and to require other provisions as the San Diego Water
Board determines are appropriate to control such pollutants. This Order prescribes
conditions to assure compliance with the CWA requirements for owners and
operators of MS4s to effectively prohibit non-storm water discharges in to the MS4s,
| and require controls to reduce the discharge of pollutants in-sterm-waterfrom the
MS4s to the MEP.

4. CWA and CWC Monitoring Requirements. CWA section 308(a) and 40 CFR
122.41(h),(j)-(I) and 122.48 require that NPDES permits must specify monitoring and
reporting requirements. Federal regulations applicable to large and medium MS4s
also specify additional monitoring and reporting requirements in 40 CFR
122.26(d)(1)(iv)(D), 122.26(d)(1)(v)(B), 122.26(d)(2)(i)(F), 122.26(d)(2)(iii)(D),
122.26(d)(2)(iv)(B)(2) and 122.42(c). CWC section 13383 authorizes the San Diego
Water Board to establish monitoring, inspection, entry, reporting and recordkeeping
requirements. This Order establishes monitoring and reporting requirements to
implement federal and State requirements.

5. Total Maximum Daily Loads. CWA section 303(d)(1)(A) requires that “[e]ach state
shall identify those waters within its boundaries for which the effluent limitations...are
not stringent enough to implement any water quality standard applicable to such
waters.” The CWA also requires states to establish a priority ranking of impaired
water bodies known as Water Quality Limited Segments and to establish Total
Maximum Daily Loads (TMDLs) for such waters. This priority list of impaired water
bodies is called the Clean Water Act Section 303(d) List of Water Quality Limited
Segments, commonly referred to as the 303(d) List. The CWA requires the 303(d)
List to be updated every two years.

TMDLs are numerical calculations of the maximum amount of a pollutant that a
water body can assimilate and still meet water quality standards. A TMDL is the
sum of the allowable loads of a single pollutant from all contributing point sources
(waste load allocations or WLAs) and non-point sources (load allocations or LAs),
background contribution, plus a margin of safety. Discharges from MS4s are point
source discharges. The federal regulations (40 CFR 122.44(d)(1)(vii)(B)) require
that NPDES permits to incorporate water quality based effluent limitations
(WQBELSs) developed to protect a narrative water quality criterion, a numeric water
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quality criterion, or both, consistent with the assumptions and requirements of any
available WLA for the discharge. Requirements of this Order implement the TMDLs
adopted by the San Diego Water Board and approved by USEPA.

Non-Storm Water Discharges. Pursuant to CWA section 402(p)(3)(B)(ii), this
Order requires each Copermittee to effectively prohibit discharges of non-storm
water into its MS4. Nevertheless, non-storm water discharges into and from the
MS4s continue to be reported to the San Diego Water Board by the Copermittees
and other persons. Monitoring conducted by the Copermittees, as well as the 303(d)
List, have identified dry weather, non-storm water discharges from the MS4s as a
source of pollutants causing or contributing to receiving water quality impairments in
the San Diego Region. The federal regulations (40 CFR 122.26(d)(2)(iv)(B)(1))
require the Copermittees to have a program to prevent illicit discharges to the MS4.
The federal regulations, however, allow for specific categories of non-storm water
discharges or flows to be addressed as illicit discharges only where such discharges
are identified as sources of pollutants to waters of the U.S.

In-Stream Treatment Systems. Pursuant to federal regulations (40 CFR
131.10(a)), in no case shall a state adopt waste transport or waste assimilation as a
designated use for any waters of the U.S. Authorizing the construction of a runoff
treatment facility within a water of the U.S., or using the water body itself as a
treatment system or for conveyance to a treatment system, would be tantamount to
accepting waste assimilation as an appropriate use for that water body. Runoff
treatment must occur prior to the discharge of runoff into receiving waters.
Treatment control best management practices (BMPs) must not be constructed in
waters of the U.S. Construction, operation, and maintenance of a pollution control
facility in a water body can negatively impact the physical, chemical, and biological
integrity, as well as the beneficial uses, of the water body.

DISCHARGE CHARACTERISTICS AND RUNOFF MANAGEMENT

Point Source Discharges of Pollutants. Discharges from the MS4s may contain
waste, as defined in the CWC, and pollutants that adversely affect the quality of the
waters of the state. A discharge from an MS4 is a “discharge of pollutants from a
point source” into waters of the U.S. as defined in the CWA. Storm water and non-
storm water discharges from the MS4s may contain pollutants that cause or threaten
to cause a violation of surface water quality standards, as outlined in the Water
Quality Control Plan for the San Diego Basin (Basin Plan). Sterm-waterand-non-

Potential Beneficial Use Impairment. The discharge of pollutants and/or
increased flows from MS4s may cause or threaten to cause the concentration of
pollutants to exceed applicable receiving water quality objectives and impair or
threaten to impair designated beneficial uses or which may resultiag in a condition of
pollution, contamination, or nuisance._In addition, the reduction of flows below the
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| existing condition may impact negatively impact beneficial uses.

10.Pollutants Generated by Land Development. Land development has created and
continues to create new sources of non-storm water discharges and pollutants in
storm water discharges as human population density increases. This brings higher
levels of car emissions, car maintenance wastes, municipal sewage, pesticides,
household hazardous wastes, pet wastes, and trash. Pollutants from these sources
are dumped or washed off the surface by non-storm water or storm water flows into
and from the MS4s. When development converts natural vegetated pervious ground
cover to impervious surfaces such as paved highways, streets, rooftops, and parking
lots, the natural absorption and infiltration abilities of the land are lost. Therefore,
runoff leaving a developed area without BMPs that can maintain pre-development
conditions will contain greater pollutant loads and have significantly greater runoff
volume, velocity, and peak flow rate than pre-development runoff from the same
area.

11.Runoff Discharges to Receiving Waters. The MS4s discharge runoff into lakes, //ﬂ Comment [A4]: See discussion in section
drinking water reservoirs, rivers, streams, creeks, bays, estuaries, coastal lagoons, 3.1.2 of the comment [etter.

the Pacific Ocean, and tributaries thereto within the eleven hydrologic units

comprrsrng the San Dlego Reglon H+ster+c—and—eurrent—devetepment—makeseseuef

receiving water bodles and water body segments have been deS|gnated as impaired
by the San Diego Water Board pursuant to CWA section 303(d).

3.1.2 of the comment letter.

\Pollutants in Runoff. [The most common pollutants in runoff discharged from the /{Comment [A5]: See discussion in section

MS4s include total suspended solids, sediment, pathogens (e.g., bacteria, viruses,

protozoa), heavy metals (e.g., cadmium, copper, lead, and zinc), petroleum products
and polynuclear aromatic hydrocarbons, synthetic organics (e.g., pesticides,
herbicides, and PCBs), nutrients (e.g., nitrogen and phosphorus), oxygen-demanding
substances (e.g., decaylng vegetatlon animal waste) detergents and trash As

etherwrseeentret— These dlscharges may cause or contrlbute to a condltlon of
pollution or a violation of water quality standards._California law requires downstream
landowners, including owners and operators of MS4, to accept upstream flows, even
if that flow contains Pollutants. Failure to do can create conditions.

Limitation on Powers of Copermittees|. This Order regulates the discharge of non- Comment [A6]: This finding is based on

: : . Findings I.B and I.C in Order R8-2010-33,
stormwater into and Pollutants from non-aqueultural Anthropoqenlc sources from the applicable to portions of Riverside County within
MS4s owned and/or operated by the Copermittees. The Copermittees lack legal the Santa Ana region.
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jurisdiction over discharges into their MS4 from agricultural activities, State and

federal facilities, public schools and hospitals, utilities, railroads, special districts,
Native American tribal lands, wastewater management agencies and other point and
non-point source discharges otherwise permitted by the Water Board. The Water
Board recognizes that the Copermittees should not be held responsible for
discharges from such facilities or Pollutants in those discharges. Also, certain

activities and sources that generate pollutants present in urban runoff may be beyond

the ability of the Copermittees to prevent or eliminate. Examples of these activities
and sources include, but are not limited to: emissions from internal combustion
engines, brake pad wear and tear, atmospheric deposition, non-Anthropogenic
sources of bacteria (including wildlife and feral cats and dogs), the requlation of
pesticides and leaching of naturally occurring nutrients and minerals from local soils.
This Order is not intended to address background or naturally occurring Pollutants or
flows.

13.Human Health and Aquatic Life Impairment. Pollutants in runoff discharged from

the MS4s can threaten and adversely affect human health and aquatic organisms.
Adverse responses of organisms to chemicals or physical agents in runoff range
from physiological responses such as impaired reproduction or growth anomalies to
mortality. Increased volume, velocity, rate, and duration of storm water runoff
greatly accelerate the erosion of downstream natural channels. This alters stream
channels and habitats and can adversely affect aquatic and terrestrial organisms.

14.Water Quality Effects. The Copermittees’ water quality monitoring data submitted

to date documents various persistent exceedances of Basin Plan water quality

objectives for runoff-related pollutants at various watershed monitoring stations.
Persistent toxicity has also been observed at several watershed monitoring stations.
In addition, bioassessment data indicate that the majority of the monitored receiving
waters have Poor to Very Poor Index of Biological Integrity (IBI) ratings.

Comment [A7]: These statements are
completely unsubstantiated.

16.Best Management Practices. Waste and pollutants which are deposited and

accumulate in MS4 drainage structures maywill be discharged from these structures

Comment [A8]: See discussion in section
3.1.2 of the comment letter.
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to waters of the U.S. unless they are removed. These discharges may cause or
contribute to, or threaten to cause or contribute to, a condition of pollution in
receiving waters. For this reason, pollutants in storm water discharges from the
MS4s can be and must be effectively reduced in runoff by the application of a
combination of pollution prevention, source control, and treatment control BMPs.
Pollution prevention is the reduction or elimination of pollutant generation at its
source and is the best “first line of defense”. Source control BMPs (both structural
and non-structural) minimize the contact between pollutants and runoff, therefore
keeping pollutants onsite and out of receiving waters. Treatment control BMPs
remove pollutants that have been mobilized by storm water or non-storm water
flows.

17.BMP Implementation. Runoff needs to be addressed during the three major
phases of development (planning, construction, and use) in order to reduce the
discharge of storm water pollutants to the MEP, effectively prohibit non-storm water
discharges, and protect receiving waters. Development which is not guided by water
quality planning policies and principles can result in increased pollutant load
discharges, flow rates, and flow durations which can negatively affect receiving
water beneficial uses. Construction sites without adequate BMP implementation
result in sediment runoff rates which greatly exceed natural erosion rates of
undisturbed lands, causing siltation and impairment of receiving waters. Existing
development can generate substantial pollutant loads which are discharged in runoff
to receiving waters. Retrofitting areas of existing development with storm water

| pollutant control and hydromodification management BMPs may in many cases be is { Comment [A9]: It is not necessary in all

necessary to address storm water discharges from existing development that may cases.
cause or contribute to a condition of pollution or a violation of water quality
standards.

18.Long Term Planning and Implementation. Federal regulations require municipal
storm water permits to expire 5 years from adoption, after which the permit must be
renewed and reissued. The San Diego Water Board recognizes that the
degradation of water quality and impacts to beneficial uses of the waters in the San
Diego Region occurred over several decades. The San Diego Water Board further
recognizes that a decade or more may be necessary to realize demonstrable
improvement to the quality of waters in the Region. This Order includes a long term
planning and implementation approach that will require more than a single permit
term to complete.

WATER QUALITY STANDARDS

19.Basin Plan. The San Diego Water Board adopted the Water Quality Control Plan
for the San Diego Basin (Basin Plan) on September 8, 1994 that designates
beneficial uses, establishes water quality objectives, and contains implementation
programs and policies to achieve those objectives for receiving waters addressed
through the plan. The Basin Plan was subsequently approved by the State Water
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Resources Control Board (State Water Board) on December 13, 1994. Subsequent
revisions to the Basin Plan have also been adopted by the San Diego Water Board
and approved by the State Water Board. Requirements of this Order implement the
Basin Plan.

The Basin Plan identifies the following existing and potential beneficial uses for
inland surface waters in the San Diego Region: Municipal and Domestic Supply
(MUN), Agricultural Supply (AGR), Industrial Process Supply (PROC), Industrial
Service Supply (IND), Ground Water Recharge (GWR), Contact Water Recreation
(REC1), Non-contact Water Recreation (REC2), Warm Freshwater Habitat
(WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat (WILD), Rare,
Threatened, or Endangered Species (RARE), Freshwater Replenishment (FRSH),
Hydropower Generation (POW), and Preservation of Biological Habitats of Special
Significance (BIOL). The following additional existing and potential beneficial uses
are identified for coastal waters of the San Diego Region: Navigation (NAV),
Commercial and Sport Fishing (COMM), Estuarine Habitat (EST), Marine Habitat
(MAR), Aquaculture (AQUA), Migration of Aquatic Organisms (MIGR), Spawning,
Reproduction, and/or Early Development (SPWN), and Shellfish Harvesting
(SHELL).

20.0cean Plan. The State Water Board adopted the Water Quality Control Plan for
Ocean Waters of California, California Ocean Plan (Ocean Plan) in 1972 and
amended it in 1978, 1983, 1988, 1990, 1997, 2000, and 2005. The State Water
Board adopted the latest amendment on April 21, 2005 and it became effective on
February 14, 2006. The Ocean Plan is applicable, in its entirety, to point source
discharges to the ocean. Requirements of this Order implement the Ocean Plan.

The Ocean Plan identifies the following beneficial uses of ocean waters of the state
to be protected: Industrial water supply; water contact and non-contact recreation,
including aesthetic enjoyment; navigation; commercial and sport fishing; mariculture;
preservation and enhancement of designated Areas of Special Biological
Significance; rare and endangered species; marine habitat; fish spawning and
shellfish harvesting

21.Sediment Quality Control Plan. On September 16, 2008, the State Water Board
adopted the Water Quality Control Plan for Enclosed Bays and Estuaries — Part 1
Sediment Quality (Sediment Quality Control Plan). The Sediment Quality Control
Plan became effective on August 25, 2009. The Sediment Quality Control Plan
establishes: 1) narrative sediment quality objectives for benthic community
protection from exposure to contaminants in sediment and to protect human health,
and 2) a program of implementation using a multiple lines of evidence approach to
interpret the narrative sediment quality objectives. Requirements of this Order
implement the Sediment Quality Control Plan.

22.National Toxics Rule and California Toxics Rule. USEPA adopted the National
Toxics Rule (NTR) on December 22, 1992, and later amended it on May 4, 1995 and
November 9, 1999. About forty criteria in the NTR applied in California. On May 18,
2000, USEPA adopted the California Toxics Rule (CTR). The CTR promulgated
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new toxics criteria for California and, in addition, incorporated the previously adopted
NTR criteria that were applicable in the state. The CTR was amended on February
13, 2001. These rules contain water quality criteria for priority pollutants.

Antidegradation Policy. This Order is in conformance with the federal
Antidegradation Policy described in 40 CFR 131.12, and State Water Board
Resolution No. 68-16, Statement of Policy with Respect to Maintaining High Quality
Waters in California. Federal regulations at 40 CFR 131.12 require that the State
water quality standards include an antidegradation policy consistent with the federal
policy. The State Water Board established California’s antidegradation policy in
State Water Board Resolution No. 68-16. State Water Board Resolution No. 68-16
incorporates the federal antidegradation policy where the federal policy applies
under federal law. State Water Board Resolution No. 68-16 requires that existing
quality of waters be maintained unless degradation is justified based on specific
findings. The Basin Plan implements, and incorporates by reference, both the State
and federal antidegradation policies.

CONSIDERATIONS UNDER FEDERAL AND STATE LAW

24.Coastal Zone Act Reauthorization Amendments. Section 6217(g) of the Coastal

Zone Act Reauthorization Amendments of 1990 (CZARA) requires coastal states
with approved coastal zone management programs to address non-point source
pollution impacting or threatening coastal water quality. CZARA addresses five
sources of non-point source pollution: agriculture, silviculture, urban, marinas, and
hydromodification. This Order addresses the management measures required for
the urban category, with the exception of septic systems. The runoff management
programs developed pursuant to this Order fulfills the need for coastal cities to
develop a runoff non-point source plan identified in the Non-Point Source Program
Strategy and Implementation Plan. The San Diego Water Board addresses septic
systems through the administration of other programs.

25.Endangered Species Act. This Order does not authorize any act that results in the

taking of a threatened or endangered species or any act that is now prohibited, or
becomes prohibited in the future, under either the California Endangered Species
Act (Fish and Game Code sections 2050 to 2097) or the Federal Endangered
Species Act (16 USC sections 1531 to 1544). This Order requires compliance with
receiving water limits, and other requirements to protect the beneficial uses of
waters of the State. The Copermittees are responsible for meeting all requirements
of the applicable Endangered Species Act.

26.Report of Waste Discharge Process. The waste discharge requirements set forth

in this Order are based upon the Report of Waste Discharge submitted by the San
Diego County Copermittees prior to the expiration of Order No. R9-2007-0001
(NPDES No. CAS0109266). The Orange County and Riverside County
Copermittees are not immediately covered by the waste discharge requirements in
this Order. The San Diego Water Board understands that each municipality is
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unique although the Counties share watersheds and geographical boundaries. The
Order will continue to use the Report of Waste Discharge process prior to initially
making Orange County or Riverside County Copermittees subject to the
requirements of this Order.

The federal regulations (40 CFR 122.21(d)(2)) and CWC section 13376 impose a
duty on the Copermittees to reapply for continued coverage through submittal of a
Report of Waste Discharge no later than 180 days prior to expiration of a currently
effective permit. This requirement is set forth in the Orange County Copermittees’
and Riverside County Copermittees’ currently effective permits at Provisions K.2.b
and K.2.c, respectively. The Orange County Permit, Order No. R9-2009-0002
(NPDES No. CAS0108740) expires on December 16, 2014 and the Riverside
County MS4 Permit, Order No. R9-2010-0016 (NPDES No. CAS0108766) expires
on November 10, 2015.

Unless the Orange County or Riverside County Copermittees apply for and receive
early coverage under this Order, the Orange County Copermittees’ and the
Riverside County Copermittees’ respective permits will be superseded by this Order
upon expiration of their respective permits, subject to any necessary revisions to the
requirements of this Order made after the San Diego Water Board considers their
respective Reports of Waste Discharge through the public process provided in

40 CFR 124. ‘ | Comment [A10]: Please see Comment Letter
and Legal Comments regarding regional permit
authority,

27.Integrated Report and Clean Water Act Section 303(d) List. The San Diego
Water Board and State Water Board submit an Integrated Report to USEPA to
comply with the reporting requirements of CWA sections 303(d), 305(b) and 314,
which lists the attainment status of water quality standards for water bodies in the
San Diego Region. USEPA issued its Guidance for 2006 Assessment, Listing and
Reporting Requirements Pursuant to Sections 303(d), 305(b) and 314 of the Clean
Water Act on July 29, 2005, which advocates the use of a five category approach for
classifying the attainment status of water quality standards for water bodies in the
Integrated Report. Water bodies included in Category 5 in the Integrated Report
indicate at least one beneficial use is not being supported or is threatened, and a
TMDL is required. Water bodies included in Category 5 in the Integrated Report are
placed on the 303(d) List.

Water bodies with available data and/or information that indicate at least one
beneficial use is not being supported or is threatened, but a TMDL is not required,
are included in Category 4 in the Integrated Report. Impaired surface water bodies
may be included in Category 4 if a TMDL has been adopted and approved (Category
4a); if other pollution control requirements required by a local, state or federal
authority are stringent enough to implement applicable water quality standards within
a reasonable period of time (Category 4b); or, if the failure to meet an applicable
water quality standard is not caused by a pollutant, but caused by other types of
pollution (Category 4c).

Implementation of the requirements of this Order may allow the San Diego Water
Board to include surface waters impaired by discharges from the Copermittees’
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MS4s in Category 4 in the Integrated Report for consideration during the next 303(d)
List submittal by the State to USEPA.

28.\Economic Considerations. The California Supreme Court has ruled that although Comment [A11]: See discussion in section
CWC section 13263 requires the State and Regional Water Boards (collectively 312 of the Comment Letter and also Legal

Water Boards) to consider factors set forth in CWC section 13241 when issuing an Conmens-
NPDES permit, the Water Board may not consider the factors to justify imposing

pollutant restrictions that are less stringent than the applicable federal regulations

require. (City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4™"

613, 618, 626-627.) However, when pollutant restrictions in an NPDES permit are

more stringent than federal law requires, CWC section 13263 requires that the

Water Boards consider the factors described in CWC section 13241 as they apply to

those specific restrictions.

As noted in the following finding, the San Diego Water Board finds that the
requirements in this permit are not more stringent than the minimum federal
requirements. Therefore, a CWC section 13241 analysis is not required for permit
requirements that implement the effective prohibition on the discharge of non-storm
water into the MS4 or for controls to reduce the discharge of pollutants in-sterm
water-to the MEP, or other provisions that the San Diego Water Board has
determined appropriate to control such pollutants, as those requirements are
mandated by federal law. Notwithstanding the above, the San Diego Water Board
has developed an economic analysis of the requirements in this Order. The
economic analysis is provided in the Fact Sheet.

Comment [A12]: See discussion in section
3.1.2 of the comment letter and in the Legal
Comments.
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30.California Environmental Quality Act. The issuance of waste discharge
requirements and an NPDES permit for the discharge of runoff from MS4s to waters
of the U.S. is exempt from the requirement for preparation of environmental
documents under the California Environmental Quality Act (CEQA) (Public
Resources Code, Division 13, Chapter 3, section 21000 et seq.) in accordance with
CWC section 13389.

STATE WATER BOARD DECISIONS

31.\Comp|iance with Prohibitions and Limitations. The receiving water limitation /{ Comment [A13]: See discussion in section
language specified in this Order is consistent with language recommended by the 3:1.2 of the comment letter.

USEPA and established in State Water Board Order WQ 99-05, Own Motion Review
of the Petition of Environmental Health Coalition to Review Waste Discharge
Requirements Order No. 96-03, NPDES Permit No. CAS0108740, adopted by the
State Water Board on June 17, 1999. The receiving water limitation language in this
Order requires storm water discharges from MS4s to not cause or contribute to a
violation of water quality standards, which is to be achieved through an iterative
approach requiring the implementation of improved and better-tailored BMPs over
time. Implementation of the iterative approach to comply with receiving water
limitations based on applicable water quality standards is necessary to ensure that

| Pollutant sterm-waterdischarges from the MS4 will not ultimately cause or contribute Comment [A14]: Please see discussion in
to violations of water quality standards and will not create conditions of pollution, section 3.1.2 of the Comment Letter and Legal

) N . Comments.
contamination, or nuisance.

32.Special Conditions for Areas of Special Biological Significance. On March 20,

2012, the State Water Board approved Resolution No. 2012-0012 approving an

| exception to the Ocean Plan_effective prohibition against discharges to Areas of
Special Biological Significance (ASBS) for certain nonpoint source discharges and
NPDES permitted municipal storm water discharges. State Water Board Resolution
No. 2012-0012 requires monitoring and testing of marine aquatic life and water
quality in several ASBS to protect California’s coastline during storms when rain

| water overflows into coastal waters. Specific terms,_effective prohibitions, and
special conditions were adopted to provide special protections for marine aquatic life
and natural water quality in ASBS. The City of San Diego's municipal storm water
discharges to the San Diego Marine Life Refuge in La Jolla, and the City of Laguna
Beach's municipal storm water discharges to the Heisler Park ASBS are subject
terms and conditions of State Water Board Resolution No. 2012-0012. The Special
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Protections contained in Attachment B to Resolution No. 2012-0012, applicable to
these discharges, are hereby incorporated into this Order as if fully set forth herein.

ADMINISTRATIVE FINDINGS

33.Executive Officer Delegation of Authority. The San Diego Water Board by prior
resolution has delegated all matters that may legally be delegated to its Executive
Officer to act on its behalf pursuant to CWC section 13223. Therefore, the
Executive Officer is authorized to act on the San Diego Water Board’s behalf on any
matter within this Order unless such delegation is unlawful under CWC section
13223 or this Order explicitly states otherwise.

34.Standard Provisions. Standard Provisions, which apply to all NPDES permits in
accordance with 40 CFR 122.41, and additional conditions applicable to specified
categories of permits in accordance with 40 CFR 122.42, are provided in
Attachment B to this Order.

35.Fact Sheet. The Fact Sheet for this Order contains background information,
regulatory and legal citations, references and additional explanatory information and
data in support of the requirements of this Order. The Fact Sheet is hereby
incorporated into this Order and constitutes part of the Findings of this Order.

36.Public Notice. In accordance with State and federal laws and regulations, the San
Diego Water Board notified the Copermittees, and interested agencies and persons
of its intent to prescribe waste discharge requirements for the control of discharges
into and from the MS4s to waters of the U.S. and has provided them with an
opportunity to submit their written comments and recommendations. Details of
notification are provided in the Fact Sheet.

37.Public Hearing. The San Diego Water Board held a public hearing on Month Day,
2013 and heard and considered all comments pertaining to the terms and conditions
of this Order. Details of the public hearing are provided in the Fact Sheet.

38.Effective Date. This Order serves as an NPDES permit pursuant to CWA section
401 or amendments thereto, and becomes effective fifty (50) days after the date of
its adoption, provided that the Regional Administrator, USEPA, Region IX, does not
object to this Order.

39.Review by the State Water Board. Any person aggrieved by this action of the San
Diego Water Board may petition the State Water Board to review the action in
accordance with CWC section 13320 and California Code of Regulations, title 23,
sections 2050, et seq. The State Water Board must receive the petition by
5:00 p.m., 30 days after the San Diego Water Board action, except that if the thirtieth
day following the action falls on a Saturday, Sunday or State holiday, the petition
must be received by the State Water Board by 5:00 p.m. on the next business day.
Copies of the law and regulations applicable to filing petitions may be found on the
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Internet at: http://www.waterboards.ca.gov/public notices/petitions/water quality or
will be provided upon request.
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THEREFORE, IT IS HEREBY ORDERED that the Copermittees, in order to meet the
provisions contained in division 7 of the CWC and regulations adopted thereunder, and
the provisions of the CWA and regulations adopted thereunder, must each comply with

the following:

Il. PROVISIONS

A. PROHIBITIONS AND LIMITATIONS /[Comment [A15]: See discussion in section
3.2 of the comment letter.

The purpose of this provision is to describe the conditions under which storm water and
non-storm water discharges into and from MS4s are to be effectively prohibited or
limited. The goal of the_prohibitions and limitations is to protect the water quality and
designated beneficial uses of waters of the state from adverse impacts caused or
contributed to by MS4 discharges. This goal will be accomplished through the
implementation of water quality improvement strategies and runoff management
programs that effectively prohibit non-storm water discharges into the Copermittees’
MS4s, and reduce pollutants in sterm-water-discharges from the Copermittees’ MS4s to
the MEP._The process for determination of compliance with the Discharge Prohibitions
(A.1), Receiving Water Limitations (A.2), and Effluent Limitations (A.3) is defined in
Provisions A.3.b and A 4.

1. Discharge Prohibitions

a. Discharges from MS4s in a manner causing, or threatening to cause, a condition
of pollution, contamination, or nuisance in receiving waters of the-state-are o be L///I Comment [A16]: See discussion in section }
prohibited—effectively prohibited, unless the Regional Board determines such 8.2:2 of the comment letter.
discharges are addressed by the Copermittee through A.3.b or A.4, including any

modifications.prehibited-

b. Non-storm water discharges into MS4s are to be effectively prohibited through a ///I Comment [A17]: See discussion in section }
program consistent with the requirements of provision E.2. of this order, including 3:2.2 of the comment letter.
inspections, to implement and enforce an ordinance, orders or similar means to
prevent illicit discharges to the MS4, unless such discharges are either
authorized by a separate NPDES permit, or the discharge is a category of non-
storm water discharges or flows that must be addressed pursuant to Provisions
E.2.a.(1)-(5) of this Order.

c. |Discharges from MS4s are subject to all applicable waste discharge prohibitions /[Comment [A18]: See discussion in section
in the Basin Plan, included in Attachment A to this Order, unless the Regional 3.2.2 of the comment letter.
Board determines such discharges are addressed by the Copermittee through
A.3.b or A.4, including any modifications.

d. Storm water discharges from the City of San Diego's MS4 to the San Diego
Marine Life Refuge in La Jolla, and the City of Laguna Beach's MS4 to the
Heisler Park ASBS are authorized under this Order subject to the Special
Protections contained in Attachment B to State Water Board Resolution No.
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2012-0012 applicable to these discharges, included in Attachment A to this
‘ Order. All other discharges from the Copermittees’ MS4s to ASBS are to-be

effectively prohibited.

2. Receiving Water Limitations|

a. Discharges from MS4s must not cause or contribute to the violation of water
quality standards in any receiving waters, including but not limited to all
‘ applicable provisions eentained-in:below, unless the Regional Board determines

such discharges are addressed by the Copermittee through A.3.b or
A.4:.contained-in:

(1) The San Diego Water Board’s Basin Plan, including beneficial uses, water
quality objectives, and implementation plans;

(2) State Water Board plans for water quality control including the following:

(a) Water Quality Control Plan for Control of Temperature in the Coastal and
Interstate Waters and Enclosed Bays and Estuaries (Thermal Plan), and

(b) The Ocean Plan, including beneficial uses, water quality objectives, and
implementation plans;

(3) State Water Board policies for water and sediment quality control including
the following:

(a) Water Quality Control Policy for the Enclosed Bays and Estuaries of
California,

(b) Sediment Quality Control Plan which includes the following narrative
objectives for bays and estuaries:

(i) Pollutants in sediments shall not be present in quantities that, alone
or in combination, are toxic to benthic communities, and

(i) Pollutants shall not be present in sediments at levels that will
bioaccumulate in aquatic life to levels that are harmful to human
health,

(c) The Statement of Policy with Respect to Maintaining High Quality of
Waters in California;’

(4) Priority pollutant criteria promulgated by the USEPA through the following:

! State Water Board Resolution No. 68-16

Comment [A19]: See discussion in section
] 3.2.2 of the comment letter.
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(a) National Toxics Rule (NTR)? (promulgated on December 22, 1992 and
amended on May 4, 1995), and

(b) California Toxics Rule (CTR).**

b. Discharges from MS4s composed of storm water runoff must not alter natural
ocean water quality in an ASBS.

240 CFR 131.36

® 65 Federal Register 31682-31719 (May 18, 2000), adding Section 131.38 to 40 CFR

* If a water quality objective and a CTR criterion are in effect for the same priority pollutant, the more
stringent of the two applies.
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3. Effluent Limitations

a.

4. \Compliance with Discharge Prohibitions and Receiving Water Limitations |

’TECHNOLOGY BASED EFFLUENT LIMITATIONS‘

Pollutants in sterm-water-discharges from MS4s must be reduced to the MEP.°
. WATER QUALITY BASED EFFLUENT LIMITATIONS

This Order establishes water quality based effluent limitations (WQBELSs)
consistent with the assumptions and requirements of all available TMDL waste
load allocations (WLAs) assigned to discharges from the Copermittees’ MS4s.
Each Copermittee must comply with applicable WQBELSs established for the
TMDLs in Attachment E to this Order, pursuant to the applicable TMDL
compliance schedules.

| Each Copermittee must achieve compliance with Provisions A.1.a;- through A.1.c
and A.2.a of this Order through timely implementation of control measures and other
actions as specified in Provisions B and E of this Order, including any modifications.
The Water Quality Improvement Plans required under Provision B must be designed
and adapted to ultimately achieve compliance with Provisions A.1.a;- through A.1.c
and A.2.a-, as described in Provision B.2.-

a.

If exceedance(s) of water quality standards persist in receiving waters
notwithstanding implementation of this Order, the Copermittees must comply with
the following procedures:

(1) For exceedance(s) of a water quality standard in the process of being

addressed by the Water Quality Improvement Plan, the Copermittee(s) must
implement the Water Quality Improvement Plan as accepted by the San
Diego Water Board, and update the Water Quality Improvement Plan, as
necessary, pursuant to Provision F.2.c;

(2) Upon a determination by either the Copermittees or the San Diego Water

Board that discharges from the MS4 are causing or contributing to a new
exceedance of an applicable water quality standard not addressed by the
Water Quality Improvement Plan, the Copermittees must submit the following
updates to the Water Quality Improvement Plan pursuant to Provision F.2.c or
as part of the Annual Report required under Provision F.3.b, unless the San

® This does not apply to MS4 discharges which receive subsequent treatment to reduce pollutants in
storm water discharges to the MEP prior to entering receiving waters (e.g., low flow diversions to the
sanitary sewer). Runoff treatment must occur prior to the discharge of runoff into receiving waters per

Finding 7.

/,/{ Comment [A20]: See discussion in section

3.2.2 of the comment letter.

{ Comment [A21]: See discussion in section

3.2.2 of the comment letter.
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Diego Water Board directs an earlier submittal:

(a) The water quality improvement strategies being implemented that are
effective and will continue to be implemented,

(b) Water quality improvement strategies (i.e. BMPs, retrofitting projects,
stream and/or habitat rehabilitation or restoration projects, adjustments to
jurisdictional runoff management programs, etc.) that will be implemented
to reduce or eliminate any pollutants or conditions that are causing or
contributing to the exceedance of water quality standards,

(c) Updates to the schedule for implementation of the existing and additional
water quality improvement strategies, and

(d) Updates to the monitoring and assessment program to track progress
toward achieving compliance with Provisions A.1.a, A.1.c and A.2.a of this
Order;

(3) The San Diego Water Board may require the incorporation of additional
modifications to the Water Quality Improvement Plan required under
Provision B. The applicable Copermittees must submit any modifications to
the update to the Water Quality Improvement Plan within 90 days of
notification that additional modifications are required by the San Diego Water
Board, or as otherwise directed;

(4) Within 90 days of the San Diego Water Board determination that the update
to the Water Quality Improvement Plan meets the requirements of this Order,
the applicable Copermittees must revise the jurisdictional runoff management
program documents to incorporate the updated water quality improvement
strategies that have been and will be implemented, the implementation
schedule, and any additional monitoring required; and

(5) Each Copermittee must implement the updated Water Quality Improvement
Plan.

The procedure set forth above to achieve compliance with Provisions A.1.a, A.1.c
and A.2.a of this Order do not have to be repeated for continuing or recurring
exceedances of the same water quality standard(s) following implementation of
scheduled actions unless directed to do otherwise by the San Diego Water
Board.

. Nothing in Provisions A.4.a and A.4.b prevents the San Diego Water Board from

enforcing any of provisions B through | of this Order while the applicable
Copermittees prepare and implement the above update to the Water Quality
Improvement Plan and jurisdictional runoff management programs.
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B. WATER QUALITY IMPROVEMENT PLANS |

| The purpose of this provision is to develop Water Quality Improvement Plans (WQIPs)
that guide the Copermittees’ jurisdictional runoff management programs towards
achieving the outcome of improved water quality in MS4 discharges and receiving
waters. The goal of the Water Quality Improvement Plans iis to

Comment [A22]: See section 3.3 of the
comment letter for discussions of the changes
requested herein.

enhance;-and-restorerestore-theaddress the impacts of MS4 dlscharqes so that such
discharges do not impair water quality and designated beneficial uses of receiving
waters.-of- the-state— Therefore, implementation of the WQIPs also provides the basis
for complying with Provisions II.A.1, 1.LA.2, and 1l.A.3, as described in Provision 1.A.4.
This goal will be accomplished through an adaptive planning and management process
that identifies the highest priority water quality conditions within a watershed and
implements strategies through the jurisdictional runoff management programs to
achieve improvements in the quality of discharges from the MS4s and-fo receiving
waters._As such, the requirements outlined in Provision E may be modified for
consistency with the WQIP priorities for the applicable Watershed Management Area, if
appropriate justification is provided approved within the WQIP.

1. Watershed Management Areas|

The Copermittees must develop a Water Quality Improvement Plan for each of the
Watershed Management Areas in Table B-1. A total of ten Water Quality
Improvement Plans must be developed for the San Diego Region.

Development of the Water Quality Improvement Plan for the Santa Margarita River
Watershed Management Area shall commence upon notification of coverage of the
Riverside County Copermittees under this Order. Until this time, the County of San
Diego shall use the water quality priorities in the Santa Margarita River Watershed

Urban Runoff Management Plan, developed pursuant to Order No. R9-2007-0001,

to guide implementation of Provisions D and E within its jurisdiction

Table B-1. Watershed Management Areas

—

Comment [A23]: See discussion in section
3.3.2 of the comment letter.

|

—

Comment [A24]: See discussion in section
3.3.2 of the comment letter.

Watershed Major Surface Responsible
Hydrologic Unit(s) Management Area Water Bodies Copermlttees

- City of Aliso Viejo'

- City of Dana Point’

- City of Laguna Beach
- City of Laguna Hills'

- City of Laguna Niguel'

) - City of Laguna Woods1
- Aliso Creek
- San Juan Creek g
San Juan (901.00) South Orange County | - San Mateo Creek Y )
o - City of Rancho
- Pacific Ocean Santa Margarita'
- Heisler Park ASBS 9

- City of San Clemente'
- City of San Juan
Capistrano’
- County of Orange'
- Orange County
Flood Control District’
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Hydrologic Unit(s)

Watershed
Management Area

Major Surface
Water Bodies

Responsible
Copermittees

Santa Margarita (902.00)

Santa Margarita River

- Murrieta Creek

- Temecula Creek

- Santa Margarita River

- Santa Margarita
Lagoon

- Pacific Ocean

- City of Murrieta®

- City of Temecula®

- City of Wildomar®

- County of Riverside®

- County of San Diego®

- Riverside County Flood
Control and Water
Conservation District?

Carlsbad (904.00)

Carlsbad

Lagoon
- Batiquitos Lagoon
- San Elijo Lagoon
- Pacific Ocean

- San Luis Rey River - City of Oceanside
San Luis Rey (903.00) San Luis Rey River - San Luis Rey Estuary | - City of Vista

- Pacific Ocean - County of San Diego
- City of Carlsbad

- Loma Alta Slough - City of Encinitas

- Buena Vista Lagoon City of E did

- Agua Hedionda - City of Escondido
- City of Oceanside

- City of San Marcos

- City of Solana Beach
- City of Vista

- County of San Diego

San Dieguito (905.00)

San Dieguito River

- San Dieguito River
- San Dieguito Lagoon
- Pacific Ocean

- City of Del Mar

- City of Escondido

- City of Poway

- City of San Diego

- City of Solana Beach
- County of San Diego

Penasquitos (906.00)

Penasquitos

- Los Penasquitos
Lagoon
- Pacific Ocean

- City of Del Mar

- City of Poway

- City of San Diego

- County of San Diego

Mission Bay

- Mission Bay

- Pacific Ocean

- San Diego Marine Life
Refuge ASBS

- City of San Diego

San Diego (907.00)

San Diego River

- San Diego River
- Pacific Ocean

- City of El Cajon

- City of La Mesa

- City of San Diego

- City of Santee

- County of San Diego

Pueblo San Diego (908.00)
Sweetwater (909.00)
Otay (910.00)

San Diego Bay

- Sweetwater River
- Otay River

- San Diego Bay

- Pacific Ocean

- City of Chula Vista

- City of Coronado

- City of Imperial Beach
- City of La Mesa

- City of Lemon Grove
- City of National City

- City of San Diego

- County of San Diego

- San Diego County Regional

Airport Authority
- San Diego Unified Port
District

Tijuana (911.00)

Tijuana River

- Tijuana River
- Tijuana Estuary
- Pacific Ocean

- City of Imperial Beach
- City of San Diego
- County of San Diego

Notes:

1. The Orange County Copermittees will be covered under this Order after expiration of Order No. R9-2009-0002, or earlier if

the Orange County Copermittees meet the conditions in Provision F.6.

2. The Riverside County Copermittees will be covered under this Order after expiration of Order No. R9-2010-0016, or earlier if

the Riverside County Copermittees meet the conditions in Provision F.6.
3. The County of San Diego is required to implement the requirements of Provision B for its jurisdiction within the Santa




Administrative Record Page No. 021069
Riverside Copermittee Redlines

Margarita River Watershed Management Area until the Riverside County Copermittees have been notified of coverage
under this Order.
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2. Priority Water Quality Conditions

The Copermittees must identify the water quality priorities within each Watershed
Management Area that will be addressed by the Water Quality Improvement Plan.
Where appropriate, Watershed Management Areas may be separated into
subwatersheds to focus water quality prioritization and jurisdictional runoff
management program implementation efforts by receiving water.

a. ASSESSMENT OF RECEIVING WATER CONDITIONS
The Copermittees must consider the following, at a minimum, to identify water
quality priorities based on impacts of MS4 discharges on receiving water

beneficial uses:

(1) Receiving waters listed as impaired on the CWA Section 303(d) List of Water
Quality Limited Segments (303(d) List);

(2) TMDLs adopted and under development by the San Diego Water Board;

(3) Receiving waters recognized as sensitive or highly valued by the
Copermittees, including estuaries designated under the National Estuary
Program under CWA section 320, wetlands defined by the State or U.S. Fish
and Wildlife Service’s National Wetlands Inventory as wetlands, and receiving
waters identified as ASBS subject to the provisions of Attachment B to State
Water Board Resolution No. 2012-0012 (Attachment A);

(4) The receiving water limitations of Provision A.2;

(5) Known historical versus current physical, chemical, and biological water
quality conditions;

(6) Available, relevant, and appropriately collected and analyzed physical,
chemical, and biological receiving water monitoring data, including, but not
limited to, data describing:

(a) Chemical constituents,

(b) Water quality parameters (i.e. pH, temperature, conductivity, etc.),

(c) Toxicity Identification Evaluations for both receiving water column and
sediment,

(d) Trash impacts,
(e) Bioassessments, and

(f) Physical habitat;
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(7) Available evidence of erosional impacts in receiving waters due to
accelerated flows (i.e. hydromodification);

(8) Available evidence of adverse impacts to the chemical, physical, and
biological integrity of receiving waters; and

(9) The potential improvements in the overall condition of the Watershed
Management Area that can be achieved.

ASSESSMENT OF IMPACTS FROM MS4 DISCHARGES

The Copermittees must consider the following, at a minimum, to identify the
potential impacts to receiving waters that may be caused or contributed to by
discharges from the Copermittees’ MS4s:

(1) The discharge prohibitions of Provision A.1 and effluent limitations of
Provision A.3; and

(2) Available, relevant, and appropriately collected and analyzed storm water and
non-storm water monitoring data from the Copermittees’ MS4 outfalls;

(3) Locations of each Copermittee’s MS4 outfalls that discharge to receiving
waters;

(4) Locations of MS4 outfalls that are known to persistently discharge non-storm
water to receiving waters likely causing or contributing to impacts on receiving
water beneficial uses;

(5) Locations of MS4 outfalls that are known to discharge pollutants in storm
water causing or contributing to impacts on receiving water beneficial uses;
and

(6) The potential improvements in the quality of discharges from the MS4 that
can be achieved.

. IDENTIFICATION OF PRIORITY WATER QUALITY CONDITIONS

(1) The Copermittees must use the information gathered for Provisions B.2.a and
B.2.b to develop a list of priority water quality conditions as pollutants,
stressors and/or receiving water conditions that are the highest threat to
receiving water quality or that most adversely affect the physical, chemical,
and biological integrity of receiving waters. The list must include the following
information for each priority water quality condition:
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(a) The beneficial use(s) associated with the priority water quality condition;

(b) The geographic extent of the priority water quality condition within the
Watershed Management Area, if known;

(c) The temporal extent of the priority water quality condition (e.g., dry
weather and/or wet weather);

(d) The Copermittees with MS4s discharges that may cause or contribute to
the priority water quality condition; and

(e) An assessment of the adequacy of and data gaps in the monitoring data to
characterize the conditions causing or contributing to the priority water
quality condition, including a consideration of spatial and temporal
variation.

(2) The Copermittees must identify the highest priority water quality conditions to
be addressed by the Water Quality Improvement Plan, and provide a
rationale for selecting a subset of the water quality conditions identified
pursuant to Provision B.2.c.(1) as the highest priorities.

d. IDENTIFICATION OF MS4 SOURCES OF POLLUTANTS AND/OR STRESSORS

The Copermittees must identify and prioritize known and suspected sources of
storm water and non-storm water pollutants and/or other stressors within their
jurisdiction, associated with MS4 discharges that cause or contribute to the
highest priority water quality conditions identified under Provision B.2.c. Fhe

Provision-B-2.c-must_considering the following:

(1) Pollutant generating facilities, areas, and/or activities within the Watershed
Management Area, including:

(a) Each Copermittee’s inventory of construction sites, commercial facilities or
areas, industrial facilities, municipal facilities, and residential areas,

(b) Publicly owned parks and/or recreational areas,
(c) Open space areas,

(d) All currently operating or closed municipal landfills or other treatment,
storage or disposal facilities for municipal waste,,, and

(e) Areas not within the Copermittees’ jurisdictions (e.g., Phase Il MS4s, tribal
lands, state lands, federal lands) that are known or suspected to be
discharging to the Copermittees’ MS4s;
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(2) Locations of the Copermittees’ MS4s, including the following:

(a) All major MS4 outfalls [per 40CFR 122.26 (b)(5)] that discharge to
receiving waters, and

(b) Locations of major structural controls for storm water and non-storm water
(e.g., retention basins, detention basins, major infiltration devices, etc.);

(3) Other known and suspected sources of non-storm water or pollutants in storm
water discharges to receiving waters within the Watershed Management
Area, including the following:

(a) Other MS4 outfalls (e.g., Phase Il Municipal and Caltrans),
(b) Other NPDES permitted discharges,

(c) Any other discharges that may be considered point sources (e.g., private
outfalls), and

(d) Any other discharges that may be considered non-point sources (e.g.,
agriculture, wildlife or other natural sources);

(4) Review of available data, including but not limited to:

(a) Findings from the Copermittees’ illicit discharge detection and elimination
programs,

(b) Findings from the Copermittees’ MS4 outfall discharge monitoring,
(c) Findings from the Copermittees’ receiving water monitoring,

(d) Findings from the Copermittees’ MS4 outfall discharge and receiving
water assessments, and

(e) Other available, relevant, and appropriately collected data, information, or
studies related to pollutant sources and/or stressors that contribute to the
highest priority water quality conditions as identified for Provision B.2.c.

(5) The adequacy of the available data to identify and prioritize sources and/or
stressors associated with MS4 discharges that cause or contribute to the
highest priority water quality conditions identified under Provision B.2.c.
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e. NUMERIC GOALS AND SCHEDULES | /{ Comment [A25: See discussion n secton
3.3.2 of the comment letter.

The Copermittees must develop and incorporate action levels, interim and final
numeric goals® and schedules into the Water Quality Improvement Plan.
Numeric goals must be used to support Water Quality Improvement Plan
implementation and measure progress towards addressing the highest priority
water quality conditions identified under Provision B.2.c. . Action Levels
Numeric goals are not enforceable compliance standards, effluent limitations, or
receiving water limitations. When establishing numeric goals and corresponding
schedules, the Copermittees must consider the following:

(1) Final numeric goals must be based on measureable criteria or indicators, to
be achieved in thereceiving-waters-and/orMS4 discharges for the highest
priority water quality conditions which will be-capable-of-demeonstrating-the

comply with the Receiving

achievementof-therestoration-andforprotection-
Water Limitations (A.2) of this Order; water-quality-standards-inreceiving
wreters:

(2) Interim numeric goals must be based on measureable criteria or indicators
capable of demonstrating incremental progress toward achieving the final
numeric goals in the receiving waters and/or MS4 discharges; and

(3) Schedules must be adequate for measuring progress toward achieving the
interim and final numeric goals required for Provisions B.2.e.(1) and B.2.e.(2).
Schedules must incorporate the following:

(a) Interim dates for achieving the interim numeric goals,

(b) Compliance schedules for any applicable TMDLs in Attachment E to this
Order,

(c) Compliance schedules for any ASBS subject to the provisions of
Attachment B to State Water Board Resolution No. 2012-0012 (see
Attachment A),

(d) Achievement of the final numeric goals in the receiving waters and/or MS4
discharges for the highest water quality priorities must be as soon as
possible, and

® Interim and final numeric goals may take a variety of forms such as TMDL established WQBELs, action
levels, pollutant concentration, load reductions, number of impaired water bodies delisted from the List of
Water Quality Impaired Segments, Index of Biotic Integrity (IBl) scores, or other appropriate metrics.
Interim and final numeric goals are not necessarily limited to one criterion or indicator, but may include
multiple criteria and/or indicators. Except for TMDL established WQBELSs, interim and final numeric goals
and corresponding schedules may be revised through the adaptive management process under Provision
B.5.
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(e) Final dates for achieving the final numeric goals must not initially extend
more than 10 years beyond the effective date of this Order, unless a
longer period of time is authorized by the San Diego Water Board

Executive Officer through an approved WQIP or the schedule includes an /{COmment [A26]: Clarify that a longer period
applicable TMDL in Attachment E to this Orde