
From: Bromley.Eugene@epamail.epa.gov
To: Chiu, Wayne@Waterboards
Cc: Smith.DavidW@epamail.epa.gov; Becker, Eric@Waterboards; Barker, David@Waterboards;

Kemmerer.John@epamail.epa.gov; Lin.Cindy@epamail.epa.gov; Brown.Samuel@epamail.epa.gov;
Marincola.JamesPaul@epamail.epa.gov

Subject: Re: Fw: San Diego Regional Permit Compliance Option for Prohibitions and Receiving Water Limitations
Date: Tuesday, February 12, 2013 1:31:00 PM
Attachments: USEPA Review.pdf

Wayne, 

Here's a few comments on your new proposal: 

1) Regarding compliance with receiving water limitations (RWLs), our first preference would be to just
continue using the current RWLs language.  However, if you choose to include the new B.3.c
compliance option, the proposal should clarify when the potential "safe harbor" period would begin; we
would recommend that any such "safe harbor" period begin only after approval of an appropriate WQIP
by the Board.  Providing "safe harbor" coverage based solely upon submittal by a jurisdiction of a
notice of intent to develop a WQIP is legally questionable.  This approach could be read to provide the
functional equivalent of a compliance schedule without satisfying the requirements that must be met to
grant a compliance schedule (e.g., provisions of 40 CFR 122.47 requiring that such schedules result in
attainment as soon as possible and include specific interim milestones and schedules leading to
attainment of effluent limitations).  In reviewing and approving a proposed WQIP, the Board can ensure
that the plan will be robust enough to result in attainment within a reasonable period of time.

2) to better ensure that permittees provide a robust demonstration that proposed strategies and
activities in a WQIP would lead to compliance with WLAs/RWLs, we suggest revising the second
sentence in B.3.c.(2) to the following: 

"the results must be included in the water quality improvement plan to quantitatively demonstrate that
the implementation of the water quality improvement strategies. . ." 

3) in the new proposed B.3.c.(1)(c) the phrase "protect the physical and biological conditions of the
receiving waters" is somewhat vague and should be clarified.  We believe your overall intent is to
require compliance with RWLs (provisions A.1.a, A.1.c and A.2.a of the permit) and B.3.c.(1)(c) would
fill in any gaps not covered by B.3.c.(1)(a) and (b).  We recommend the requirement to revised to
provide this clarification.  The phrase "protect the physical and biological conditions of the receiving
water" could be read to provide only for protection of existing conditions, not to require reduction of
pollutant discharges necessary to result in attainment of applicable water quality standards.  It would be
much more defensible to simply revise the phrase to something like "protect and restore the physical
and biological conditions of receiving waters and attain water quality objectives."  

Eugene Bromley
NPDES Permits Office (WTR-5)
EPA Region 9
75 Hawthorne Street 
San Francisco, CA 94105
bromley.eugene@epa.gov 
(415) 972-3510
(415 947-3549 (fax) 
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A. PROHIBITIONS AND LIMITATIONS 
 
1. Discharge Prohibitions 
 


a. Discharges from MS4s in a manner causing, or threatening to cause, a condition 
of pollution, contamination, or nuisance in receiving waters of the state are 
prohibited.  
 


b. Non-storm water discharges into MS4s are to be effectively prohibited through 
the implementation of Provision E.2, unless such discharges are authorized by a 
separate NPDES permit.   
 


c. Discharges from MS4s are subject to all waste discharge prohibitions in the 
Basin Plan, included in Attachment A to this Order. 
 


d. Storm water discharges from the City of San Diego's MS4 to the San Diego 
Marine Life Refuge in La Jolla, and the City of Laguna Beach's MS4 to the 
Heisler Park ASBS are authorized under this Order subject to the Special 
Protections contained in Attachment B to State Water Board Resolution No. 
2012-0012 applicable to these discharges, included in Attachment A to this 
Order.  All other discharges from the Copermittees’ MS4s to ASBS are 
prohibited. 


 
2. Receiving Water Limitations 
 


a. Discharges from MS4s must not cause or contribute to the violation of water 
quality standards in any receiving waters, including but not limited to all 
applicable provisions contained in:  
 


(1) The San Diego Water Board’s Basin Plan, including beneficial uses, water 
quality objectives, and implementation plans; 
 


(2) State Water Board plans for water quality control including the following: 
 


(a) Water Quality Control Plan for Control of Temperature in the Coastal and 
Interstate Waters and Enclosed Bays and Estuaries (Thermal Plan), and 
 


(b) The Ocean Plan, including beneficial uses, water quality objectives, and 
implementation plans; 


 


(3) State Water Board policies for water and sediment quality control including 
the following: 
 


(a) Water Quality Control Policy for the Enclosed Bays and Estuaries of 
California, 
 


(b) Sediment Quality Control Plan which includes the following narrative 
objectives for bays and estuaries: 
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(i) Pollutants in sediments shall not be present in quantities that, alone 
or in combination, are toxic to benthic communities, and 
 


(ii) Pollutants shall not be present in sediments at levels that will 
bioaccumulate in aquatic life to levels that are harmful to human 
health, 


 


(c) The Statement of Policy with Respect to Maintaining High Quality of 
Waters in California;1 
 


(4) Priority pollutant criteria promulgated by the USEPA through the following: 
 


(a) National Toxics Rule (NTR)2 (promulgated on December 22, 1992 and 
amended on May 4, 1995), and 
 


(b) California Toxics Rule (CTR).3,4 
 


b. Discharges from MS4s composed of storm water runoff must not alter natural 
ocean water quality in an ASBS. 


 
4. Compliance with Discharge Prohibitions and Receiving Water Limitations 
 


Each Copermittee must achieve compliance with Provisions A.1.a, A.1.c and A.2.a 
of this Order through timely implementation of control measures and other actions as 
specified in Provisions B and E of this Order, including any modifications.  The 
Water Quality Improvement Plans required under Provision B must be designed and 
adapted to ultimately achieve compliance with Provisions A.1.a, A.1.c and A.2.a.       


 
a. If exceedance(s) of water quality standards persist in receiving waters 


notwithstanding implementation of this Order, the Copermittees must comply with 
the following procedures:  
 


(1) For exceedance(s) of a water quality standard in the process of being 
addressed by the Water Quality Improvement Plan, the Copermittee(s) must 
implement the Water Quality Improvement Plan as accepted by the San 
Diego Water Board, and update the Water Quality Improvement Plan, as 
necessary, pursuant to Provision F.2.c; 


 


(2) Upon a determination by either the Copermittees or the San Diego Water 
Board that discharges from the MS4 are causing or contributing to a new 
exceedance of an applicable water quality standard not addressed by the 
Water Quality Improvement Plan, the Copermittees must submit the following 


                                                           
1
 State Water Board Resolution No. 68-16 


2
 40 CFR 131.36 


3
 65 Federal Register 31682-31719 (May 18, 2000), adding Section 131.38 to 40 CFR 


4
 If a water quality objective and a CTR criterion are in effect for the same priority pollutant, the more 


stringent of the two applies. 
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updates to the Water Quality Improvement Plan pursuant to Provision F.2.c or 
as part of the Annual Report required under Provision F.3.b, unless the San 
Diego Water Board directs an earlier submittal: 
 


(a) The water quality improvement strategies being implemented that are 
effective and will continue to be implemented, 
 


(b) Water quality improvement strategies (i.e. BMPs, retrofitting projects, 
stream and/or habitat rehabilitation or restoration projects, adjustments to 
jurisdictional runoff management programs, etc.) that will be implemented 
to reduce or eliminate any pollutants or conditions that are causing or 
contributing to the exceedance of water quality standards, 
 


(c) Updates to the schedule for implementation of the existing and additional 
water quality improvement strategies, and 
 


(d) Updates to the monitoring and assessment program to track progress 
toward achieving compliance with Provisions A.1.a, A.1.c and A.2.a of this 
Order; 
 


(3) The San Diego Water Board may require the incorporation of additional 
modifications to the Water Quality Improvement Plan required under 
Provision B.  The applicable Copermittees must submit any modifications to 
the update to the Water Quality Improvement Plan within 90 days of 
notification that additional modifications are required by the San Diego Water 
Board, or as otherwise directed; 
 


(4) Within 90 days of the San Diego Water Board determination that the update 
to the Water Quality Improvement Plan meets the requirements of this Order, 
the applicable Copermittees must revise the jurisdictional runoff management 
program documents to incorporate the updated water quality improvement 
strategies that have been and will be implemented, the implementation 
schedule, and any additional monitoring required; and 
 


(5) Each Copermittee must implement the updated Water Quality Improvement 
Plan. 
 


b. The procedure set forth above to achieve compliance with Provisions A.1.a, A.1.c 
and A.2.a of this Order do not have to be repeated for continuing or recurring 
exceedances of the same water quality standard(s) following implementation of 
scheduled actions unless directed to do otherwise by the San Diego Water 
Board.  
 


c. Nothing in Provisions A.4.a and A.4.b prevents the San Diego Water Board from 
enforcing any provision of this Order while the applicable Copermittees prepare 
and implement the above update to the Water Quality Improvement Plan and 
jurisdictional runoff management programs.  
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B. WATER QUALITY IMPROVEMENT PLANS 
 
3. Water Quality Improvement Goals, Strategies and Schedules 
 


c. DISCHARGE PROHIBITIONS AND RECEIVING WATER LIMITATIONS COMPLIANCE OPTION 
 
The Copermittees may utilize implementation of the water quality improvement 
strategies in the Water Quality Improvement Plan to demonstrate compliance 
with the requirements of Provisions A.1.a, A.1.c and A.2.a.  For each 
Copermittee in the Watershed Management Area that chooses to utilize this 
option, the Copermittee will be in compliance with Provisions A.1.a, A.1.c and 
A.2.a if the Copermittee complies with the following conditions: 
 
(1) Numeric goals and schedules developed pursuant to Provision B.3.a include 


the following numeric goals: 
 


(a) WQBELs expressed as concentration-based or mass load-based effluent 
limitations applicable to the Watershed Management Area established by 
the TMDLs in Attachment E to this Order; and 
 


(b) Numeric goals applicable to the Copermittee’s MS4 discharges expressed 
as concentration-based or mass load-based effluent limitations for all 
other pollutants listed on the Clean Water Act Section 303(d) List of Water 
Quality Impaired Segments5 for the receiving waters in the Watershed 
Management Area that do not have a TMDL developed; and 
 


(c) Numeric goals for receiving waters that will protect the physical and 
biological conditions of the receiving waters from the Copermittee’s MS4 
discharges. 
 


(2) Perform an analysis utilizing a watershed model or other watershed analytical 
tools.  The results must be included in the Water Quality Improvement Plan to 
demonstrate that the implementation of the water quality improvement 
strategies required under Provision B.3.b will achieve the numeric goals 
within the established schedules required under Provision B.3.a.  The 
analysis may be performed individually or jointly by the Copermittees 
choosing to utilize this option in the Watershed Management Area, and must 
be updated as part of the iterative approach and adaptive management 
process required under Provisions B.5.a-b. 
 


(3) Specify in the Water Quality Improvement Plan the monitoring and 
assessments (i.e. MS4 outfall discharge, receiving water, and/or special 
studies) that will be performed by each Copermittee to confirm the 
implementation of the water quality improvement strategies are making 
progress toward achieving the numeric goals in accordance with the 


                                                           
5
 2002 and subsequent 303(d) Lists  
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established schedules developed pursuant to Provision B.3.a.  The 
monitoring and assessments must be incorporated into the monitoring and 
assessment program required pursuant to Provision B.4.  The monitoring and 
assessments must be updated as part of the iterative approach and adaptive 
management process required under Provision B.5.c. 
 


(4) The analysis performed pursuant to Provision B.3.c.(2) and the specific 
monitoring and assessments proposed pursuant to Provision B.3.c.(3) must 
be reviewed and receive concurrence by a majority of the Water Quality 
Improvement Consultation Panel (see Provision F.1.a.(1)(b)). 


 
(5) Each Copermittee that chooses to utilize this option will remain in compliance 


with Provisions A.1.a, A.1.c and A.2.a during the term of this Order as long 
as: 


 
(a) The results of the analysis continue to be accepted by the San Diego 


Water Board Executive Officer as part of the Water Quality Improvement 
Plan; AND 
 


(b) The Copermittee continues to implement the water quality improvement 
strategies within its jurisdiction developed pursuant to Provision B.3.b.(1) 
in accordance with the schedules for implementing the strategies 
established pursuant to Provision B.3.b.(3)(a); AND 
 


(c) The Copermittee continues to perform the monitoring and assessments 
specified in the Water Quality Improvement Plan, developed and 
implemented pursuant to Provision B.3.c.(3), to demonstrate its progress 
toward achieving the numeric goals applicable to its MS4 discharges in 
accordance with the interim and final dates for achieving the numeric 
goals established pursuant to Provision B.3.a.(2); AND 
 


(d) The Copermittees in the Watershed Management Area continue to 
implement the requirements of Provision A.4.a. 
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F. REPORTING 
 
1. Water Quality Improvement Plans 
 


The Copermittees for each Watershed Management Area must develop and submit 
the Water Quality Improvement Plan in accordance with the following requirements: 
 


a. WATER QUALITY IMPROVEMENT PLAN DEVELOPMENT 
 
Each Water Quality Improvement Plan must be developed in accordance with the 
following process: 
 


(1) Public Participation Process  
 


The Copermittees must implement a public participation process to solicit 
data, information, and recommendations to be utilized in the development of 
the Water Quality Improvement Plan.  The public participation process must 
include the following: 
 


(a) The Copermittees must develop a publicly available and noticed schedule 
of the opportunities for the public to participate and provide comments 
during the development of the Water Quality Improvement Plan.  The 
schedule may be adjusted as necessary by the Copermittees, provided 
the public is provided timely notification of the changes to the schedule. 
 


(b) The Copermittees must form a Water Quality Improvement Consultation 
Panel to provide recommendations during the development of the Water 
Quality Improvement Plan.  The Water Quality Improvement Consultation 
Panel must consist of at least the following members: 
 


(i) A representative of the San Diego Water Board, 
 


(ii) A representative of the environmental community familiar with the 
water quality conditions of concern of the receiving waters in the 
Watershed Management Area, preferably from an environmental 
interest group associated with a water body within the Watershed 
Management Area, and 
 


(iii) A representative of the development community familiar with the 
opportunities and constraints for implementing structural BMPs, 
retrofitting projects, and stream, channel or habitat rehabilitation 
projects in the Watershed Management Area, preferably with relevant 
engineering, hydrology, and/or geomorphology experience in the 
Watershed Management Area. 


 


(c) The Copermittees must coordinate the schedules for the public 
participation process among the Watershed Management Areas to provide 
the public as much time and opportunity as possible to participate during 
the development of the Water Quality Improvement Plans. 





		a. Water Quality Improvement Plan Development

		(1) Public Participation Process







From:        DavidW Smith/R9/USEPA/US 
To:        Eugene Bromley/R9/USEPA/US@EPA, 

Date:        02/07/2013 03:26 PM 
Subject:        Fw: San Diego Regional Permit Compliance Option for Prohibitions and Receiving Water Limitations 

David Smith
Manager
NPDES Permits Office (WTR-5)
EPA Region 9
75 Hawthorne Street 
San Francisco, CA 94105
(415) 972-3464
(415 947-3545 (fax) 
----- Forwarded by DavidW Smith/R9/USEPA/US on 02/07/2013 03:26 PM ----- 

From:        "Chiu, Wayne@Waterboards" <Wayne.Chiu@waterboards.ca.gov> 
To:        Cindy Lin/R9/USEPA/US@EPA, John Kemmerer/R9/USEPA/US@EPA, DavidW Smith/R9/USEPA/US@EPA 
Cc:        "Becker, Eric@Waterboards" <Eric.Becker@waterboards.ca.gov>, "Barker, David@Waterboards"
<David.Barker@waterboards.ca.gov>, "Arias, Christina@Waterboards" <Christina.Arias@waterboards.ca.gov>, "Walsh,

Laurie@Waterboards" <Laurie.Walsh@waterboards.ca.gov> 
Date:        02/06/2013 01:45 PM 
Subject:        San Diego Regional Permit Compliance Option for Prohibitions and Receiving Water Limitations 

Hi John, Cindy and Dave, 
  
We have developed some language that we plan on including in our Regional MS4 Permit to lay out a pathway
for demonstrating compliance with the discharge prohibitions and receiving water limitations.  I’ve attached the
pertinent sections of the permit to generally show where it would go into the permit. 
  
The attachment begins with an excerpt of most of Provision A, which lays out the discharge prohibitions (A.1)
and receiving water limitations (A.2), as well as the “iterative process” language (A.4).  We do not plan on making
any changes to this language other than Provision A.1.b. 
  
Following the excerpt from Provision A is a new section we plan on putting into the Water Quality Improvement
Goals, Strategies and Schedules section of the Water Quality Improvement Plan requirements under Provision B.
 Provision B.3.c is where we provide the option for each Copermittee to develop a robust set of goals, strategies
and schedules that can demonstrate they will achieve the discharge prohibitions and receiving water limitations
in Provision A.  The review of the goals, strategies, and schedules for the compliance option will go through a
rigorous public process, as well as review by a Water Quality Improvement Consultation Panel which is described
in Provision F.1.a.(1)(b), before being reviewed for acceptance by the San Diego Water Board. 
  
Provision F.1.a.(1) describes the public participation process that will be required for the development of each
Water Quality Improvement Plan.  You will find the details about the Water Quality Improvement Consultation
Panel under this section. 
  
Provision B.3.c is a fairly important piece of our response to the comments we’ve heard and received.  We are
currently trying to finalize the changes we want to make to the permit so we can start responding to all the
comments we’ve received.  Our current direction is to get the permit to our Board in April.  In order for that to



happen, we need to finalize our changes and finish responding to comments by the end of this month.   
  
We’d like to get your feedback on the language before we finalize it.  We need your feedback by February 22 if
we want to make sure we have enough time to get all our ducks in a row for the April Board meeting. 
  
Let me know if you have any questions.  Otherwise, hope to get your feedback on or before February 22. 
Thanks, 
Wayne Chiu, PE
Water Resource Control Engineer
Southern Watershed Unit
California Regional Water Quality Control Board
San Diego Region
9174 Sky Park Court
San Diego, California 92123
858-637-5558
858-571-6972 Fax 
  
  
  
  




