REGIONAL WATER QUALITY CONTROL BOARD - SAN FRANCISCO BAY

BOARD MEETING MINUTES

March 21, 2001 

Note:  Copies of orders and resolutions and information on obtaining tapes or transcripts may be obtained from the Executive Assistant, Regional Water Quality Control Board, 1515 Clay Street, Suite 1400, Oakland, California 94612 or by calling (510) 622-2399.

Item 1 - Roll Call and Introductions

The meeting was called to order on March 21, 2001 at 9:10 a.m. in the State Office Building Auditorium, First Floor, 1515 Clay Street, Oakland.  

Board members present: John Muller, Chair; Clifford Waldeck, Vice-Chair; Josephine De Luca; Shalom Eliahu; William Schumacher; and Mary Warren.  

Board members absent:  Kristen Addicks and Doreen Chiu.  

Several new Board staff were introduced.  Ron Gervason introduced Carrie Austin.  Dennis Mishek introduced Gary Riley.  Tom Mumley introduced Sandia Potter.  

Item 2 - Public Forum
There were no public comments.  

Item 3 – Minutes of the March 21, 2001 Board Meeting

Loretta Barsamian noted there was a supplemental correction to the minutes.  The minutes were adopted as supplemented.  

Item 4 – Chairman’s, Board Members’ and Executive Officer’s Reports

Shalom Eliahu reported attending several events:  Larry Kolb’s talk to staff about water issues in California; a meeting sponsored by ABAG concerning stormwater issues; and the Annual Meeting of the Regional Monitoring Program.  He mentioned touring the Mt. View Sanitary District plant in Martinez with Board staff and District management. 

John Muller noted he also attended the Annual Meeting of the Regional Monitoring Program.  

Judy Huang reported Board staff recently met with Tenaska, a company that would like to build a power plant near the Fairfield-Suisun Sanitation District’s wastewater treatment plant.   

 Mr. Waldeck asked about environmental standards that are required for the development of new power plants.  Ms. Huang replied.  

Mrs. De Luca asked if permits for some new power plants had been withdrawn because of regulatory requirements.  Ms. Huang replied that local opposition was the main reason permits had been withdrawn.  

Mr. Muller reported that Richard Katz, who was recently appointed to the State Board, would serve as the State Board’s liaison to our region.  

Mr. Muller noted the State Board recently issued a decision regarding two NPDES refinery permits for Tosco Corporation.  He asked if the permits would be remanded to the Regional Board for revisions.

Ms. Barsamian explained that the State Board’s decision affirmed the Regional Board’s use of interim performance based mass limits.  However, she noted the decision found the Regional Board must reexamine the statistical methodology used to calculate the interim limits.  Ms. Barsamian mentioned the decision disagreed with the Regional Board’s use of alternative final limits for 303(d) listed pollutants.  

Ms. Barsamian reported on discussions between the Bay Area Dischargers Association, Bay Area Stormwater Management Agencies Association and the Regional Board about funding TMDLs.

Mr. Muller commented upon the discussion of Proposition 13 – the Costa-Machado Water Act of 2000 – in the Executive Officer’s Report.

 Ms. Barsamian described the method by which Proposition 13 funds are awarded to applicants.   

Item 5 - Uncontested Calendar
Loretta Barsamian recommended adoption of the uncontested calendar.  The Board unanimously adopted the uncontested calendar as recommended by the Executive Officer.  

Item 10 – R. Reed Rinehart, Rinehart Distributing Inc., Rinehart Oil Company, dba Rinehart’s Truck Stop, for the property located at 2645 Petaluma Boulevard South, Petaluma, Sonoma County – Hearing to Consider Adoption of Cleanup and Abatement Order and Rescission of Order No. 91-121 
Ms. Barsamian noted the discharger did not contest this item now.  She recommended adoption of the tentative order.  The Board unanimously adopted the tentative order as recommended by the Executive Officer.  

Item 6 – City of Benicia, Wastewater Treatment Plant, Benicia, Solano County – Hearing to Consider Mandatory Minimum Penalty for Discharge of Partially Treated Wastewater to Waters of the State 

Ms. Barsamian said the City of Benicia signed a waiver of its right to a hearing on the proposed MMP.  She noted no Board action was necessary.  Ms. Barsamian said the discharger agreed to pay a Mandatory Minimum Penalty in the amount of $9,000.  

Item 7 – Central Marin Sanitation District, Wastewater Treatment Plant, San Rafael, Marin County – Hearing to Consider Mandatory Minimum Penalty for Discharge of Partially Treated Wastewater to Waters of the State  
Ms. Barsamian said Central Marin Sanitation District signed a waiver of its right to a hearing on the proposed MMP.  She noted no Board action was necessary.  Ms. Barsamian said the amount of the Mandatory Minimum Penalty was $6,000.  

Item 8 – Sewer Authority Mid-Coastside, Half Moon Bay, San Mateo County – Hearing to Consider Mandatory Minimum Penalty for Discharge of Partially Treated Wastewater to Waters of the State   
Ken Katen gave the staff presentation.  He said during the month of January 2000 the discharger violated the chlorine residual limit and during the months of May and June 2000 the discharger violated the total coliform limit, both of which are contained in its NPDES permit.  He noted there were 10 violations and said the mandatory minimum penalty was $21,000 because the law did not require mandatory minimum penalties be imposed for the first three of the violations here.     

Mr. Katen said the discharger did not contest the 3 chlorine residual violations, but believed the coliform violations were caused when a new car wash began discharging into the sewer system.  He said the discharger claimed:  (1) the violations resulted from a single operational upset caused by the intentional act of a third party, (2) which it could not have foreseen, and (3) to which it responded appropriately.    Mr. Katen disagreed with the discharger’s assertions and provided supporting rationale.  

Mr. Schumacher observed the discharger reported its monitoring data to staff and corrected the problem.

Mr. Waldeck asked about discretion the Board has in considering mandatory minimum penalties.  Dorothy Dickey said the law does not allow much discretion.  

Mr. Muller asked whether he had a conflict of interest if he considered this item.  Ms. Dickey noted he owned property located within the discharger’s service area.  However, she said any decision made today would not affect the value of his land.  She did not think he had a conflict.

Mary Warren asked about the method used to calculate the fine - $21,000.  Ms. Barsamian replied the minimum penalty for each of the 7 coliform violations was $3,000.

Ms. Dickey and Sheryl Freeman explained provisions of SB 709.

David Dickson, Manager of Sewer Authority Mid-Coastside, described why the discharger believed the coliform violations should be considered as a single operational upset caused by the intentional act of a third party.

Marc Zeppetello, attorney representing Sewer Authority Mid-Coastside, presented legal defenses to the alleged violations.

Mr. Schumacher thought the coliform violations represented a single operation upset.  Mrs. Warren concurred. 

Mr. Waldeck, Mrs. De Luca, and Mr. Muller noted their support for staff’s recommendation.

Ms. Barsamian recommended adoption of the tentative order.

Motion:
It was moved by Mrs. De Luca, seconded by Mr. Waldeck, and it was voted to adopt the tentative order as recommended by the Executive Officer.   

Roll Call:

Aye:  Mrs. De Luca, Mr. Eliahu, Mr. Waldeck, and Mr. Muller

No:  Mr. Schumacher and Mrs. Warren

Motion passed:  4 – 2.   

Mr. Schumacher observed counsel appeared to be advocating on behalf of staff recommendations rather than advising the Board of its options.  Ms. Freeman noted that the point was well taken, and that counsel work hard to present their best analyses to the Board, along with what options are available to the Board.

Ms. Barsamian urged Board members to raise issues regarding mandatory minimum penalties at the Water Quality Coordinating Committee Meeting in Pasadena.  

Item 9 – Mr. Kelly Engineer/All Star Gas, Inc., 1791 Pine Street, Concord, Contra Costa County – Hearing to Consider Imposition of Administrative Civil Liability or Referral to the Attorney General for Failure to Submit Technical Report 
Jolanta Uchman gave the staff presentation.  She noted underground storage tanks had been removed from the site of the discharger’s service station.  She said in July 1999 staff requested the discharger submit a workplan describing soil and groundwater contamination at the site.  Ms. Uchman said ongoing requests were ignored until two days ago.  She said the tentative order as supplemented fines the discharger $36,800 for noncompliance with staffs’ request.  

Paul Rosenstein, attorney for Mr. Engineer, discussed his client’s financial status, thought the fine was excessive, and requested it be reduced.

Mr. Eliahu noted the length of the delay before the discharger submitted a workplan.  

Ms. Barsamian said Contra Costa County Health Services Department asked for staffs’ help in obtaining a workplan.  She noted a workplan was needed in order to establish a cleanup program.  She also noted the discharger had not provided staff with specific information regarding his financial status.  

Mr. Schumacher asked about calculation of the fine.  Ms. Barsamian said the Board could impose a maximum fine of $1,000 a day for noncompliance.  However, she said staff recommended the fine be set at $100 a day.  Ms. Dickey noted the Board could use discretion in calculating the amount.  

Mrs. Warren, Mr. Muller, and Mr. Waldeck expressed concern over the discharger’s delay in submitting a workplan.

Mr. Rosenstein said his client recalled two occasions when he talked to staff about Board requests.  Ms. Uchman described her conversations with Mr. Engineer.

Mrs. De Luca emphasized the importance of protecting the waters of the state and said she supported the tentative order.

Mr. Muller asked about the State Board’s Underground Storage Tank Cleanup Fund.  Stephen Morse said the Fund is used to reimburse dischargers for cleanup work.

Mr. Eliahu asked if the discharger could be allowed to pay the proposed fine in installments.  Ms. Barsamian said the Board had the flexibility to allow installment payments.

Mr. Engineer said he would close his business if required to pay the fine.  

Mr. Rosenstein asked whether Mr. Engineer would be personally liable for the fine or whether the corporate entity, All Star Gas, Inc. would be liable.  Ms. Dickey replied there would be joint and severable liability against both parties.

Stephen Hill discussed the importance of cleaning up gasoline constituents in soil and groundwater.

Mr. Waldeck and Mrs. Warren noted the discharger had sufficient time to contact staff about setting up a payment schedule.  

Ms. Barsamian recommended approval of the tentative order, as supplemented, and as amended to allow one half of the fine to be paid within 30 days and the remainder of the of the fine to be paid by December 31, 2001.  

Motion:
It was moved by Mrs. Warren, seconded by Mr. Schumacher, and it was unanimously voted to adopt the tentative order recommended by the Executive Officer and as supplemented and amended.  

Item 11 – Santa Clara Valley Water District, U.S. Army Corps of Engineers, City of San Jose and San Jose Redevelopment Agency; Guadalupe River Project and Guadalupe Creek Restoration Project, San Jose, Santa Clara County – Adoption of New Waste Discharge Requirements and Water Quality Certification   
Richard McMurtry gave the staff presentation.  He said the dischargers proposed to complete flood control work along the Guadalupe River in downtown San Jose.  He noted the dischargers would restore habitat along Guadalupe Creek as part of a mitigation program.  Mr. McMurtry talked about the environmentally enhancing aspects of the project.  He said the tentative order required a Mitigation and Monitoring Plan that provided objectives to measure success of the mitigation program.

Colonel Michael Walsh, Sacramento District Engineer, Corps of Engineers, gave some history on the flood control project and spoke in support of the tentative order.

Mr. Schumacher asked the cost of the flood control project.  Staff said the cost was about $200 million.

The following people spoke in support of the project:  Rosemary Kamei, Director, Santa Clara Valley Water District; Cindy Chavez, Councilmember, City of San Jose; Richard Roos-Collins, Natural Heritage Institute; James Towery and Kathleen Muller, Guadalupe River Park and Gardens, Inc.; and Dave Chesterman and Kay Whitlock, Santa Clara Valley Water District. 

Mrs. De Luca asked when the project would be completed.  Mr. Chesterman replied December 2004.  

Mr. Muller asked if the project allocated funds to ensure adequate maintenance.  Mr. Chesterman replied affirmatively.

Ms. Barsamian introduced Richard Whitsel, who before his retirement, represented the Board in the stakeholder process known as the Guadalupe River Collaborative.  Mr. Whitsel complemented the Water District and the Corps on their role in developing the project.

Ms. Barsamian recommended adoption of the tentative order.

Sheryl Freeman requested the following be added as the last paragraph of Finding 8: After consideration of all comments and review of the record, including the CEQA documents, the Regional Board finds that all potentially significant adverse impacts have been, or with compliance with this Order, will be, fully mitigated.   

Mrs. De Luca and Mrs. Warren congratulated all the parties for their fine work.

Motion:
It was moved by Mrs. De Luca, seconded by Mrs. Warren, and it was unanimously voted to adopt the tentative order as amended and as recommended by the Executive Officer.   

Roll Call:  

Aye:  Mrs. De Luca, Mr. Elaihu, Mr. Schumacher, Mr. Waldeck, Mrs. Warren, and Mr. Muller  

No:  none 

Motion passed:  6 – 0.

[The Board took a lunch break at approximately 12:20 p.m. and resumed at 1:00 p.m.]

Item 12 – Process for 2002 Water Quality Assessment and 303(d) List of Impaired Water Bodies in the San Francisco Bay Region – Information Item, No Action Required    

Steve Moore gave the staff presentation.  He noted in April 2002 the State Board will report to U.S. EPA on the status of California’s water quality and include a list of impaired water bodies (303(d) list).  Mr. Moore said in September 2001 this region will send its recommendations to the State Board regarding which water bodies and pollutants should be included on the 303(d) list.  He said Board staff recently sent a public notice to interested parties asking for information about water quality conditions in the region.  Mr. Moore described how staff would review information received in order to determine which water bodies are impaired.

Mr. Muller asked about removing dioxin as a 303(d) listed pollutant.  Mr. Moore responded.  Ms. Barsamian noted dioxin was listed as a 303(d) pollutant at the request of U.S. EPA.  She talked about the significance of the 303(d) list.

Craig Johns, California Resource Strategies, spoke about the State Board’s public advisory group for the development of total maximum daily loads.  He emphasized the importance of the Surface Water Ambient Monitoring Program that provides funds to regional boards to collect environmental data.  

Mr. Waldeck asked what was needed to provide an effective water quality monitoring program.  Mr. Johns replied money and a consistent data collection method.  

Mr. Waldeck asked about the number of water bodies within San Francisco Bay.  Mr. Moore replied the Bay is subdivided into 8 segments.  He said tributaries are delineated separately.

Ms. Barsamian noted there is a good monitoring program in our region – the Regional Monitoring Program for Trace Substances.  

Item 13 – Status Report on Application for Water Quality Certification for Avalon Residential Subdivision, City of Fremont, Alameda County – Information Item on denial without prejudice of application, No Action Required   

Keith Lichten gave the staff presentation.  He noted in February 2000 Avalon Homes applied for water quality certification to repair creek erosion problems.  He said on January 26, 2001 the Executive Officer denied Avalon Homes’ application without prejudice due to incomplete detail on various elements of the project.   Mr. Lichten noted there was no foundation upon which to find that water quality concerns were addressed.    He said on February 23, 2001 Avalon Homes submitted a Petition to the State Water Resources Control Board for reconsideration of the Executive Officer’s decision to deny the application without prejudice.

Mr. Muller noted the item was being presented for the Board’s information and no vote would be taken at the meeting.  

Mrs. De Luca asked if the Board previously had taken action on the application.  Ms. Barsamian said she administratively issued the letter denying Avalon Homes’ application without prejudice.  She noted Corps regulations require the state to act on an application for certification within one year. 

Mr. Eliahu noted the application did not include necessary information.

Ms. Freeman talked about the status of Avalon Homes’ Petition with the State Board.

Mrs. De Luca asked what the Regional Board was considering if Avalon Homes had filed a Petition for Reconsideration with the State Board.  Ms. Barsamian noted Board members asked at the February meeting for this status report on the Avalon Homes’application.  

Mary Warren asked if staff had told Avalon Homes what information remained outstanding.  Bruce Wolfe said Avalon Homes and Board staff have been discussing the erosion problems for 2 years.  He said Avalon Homes believes all information has been provided.

Ms. Freeman said the application could have been denied with prejudice because water quality impacts were not fully addressed.  

Kevin Haroff, attorney representing Avalon Homes, stated he believed the application was complete and no additional information was needed.  He listed governmental agencies that had reviewed the project, and said the Regional Board is the only agency that had not indicated approval.   

Mrs. Warren asked Mr. Haroff if he thought Board staff have the information they needed.  Mr. Haroff replied affirmatively.

Mrs. Warren asked if the Regional Board could move forward with the application.  Ms. Freeman said the Board would be better able to work this out with Avalon Homes if the applicant were to withdraw or put its Petition in abeyance to allow time for the discussion outlined by the Board.  

Mr. Haroff noted Avalon Homes’ past negotiations with Board staff have not resolved outstanding issues.  Mrs. Warren urged both parties to iron out their differences.  Mr. Waldeck concurred.  Mr. Eliahu noted there appeared to be a lack of communication between the parties.

The following Avalon homeowners spoke in support of Avalon Homes’ application:  Joey Cattone; Shirley Chen; Warrren Lewning; Dawn Ho; Chadalavada Bhaskar Rao; Mei Ying Wu; Thuong Vu Nguyen; and Betsy Yamasaki.  

Mr. Muller asked if there was a procedure to grant emergency approval.  Ms. Barsamian replied affirmatively and said staff approved a temporary fix for Creek B in spring 1999.

Mr. Muller urged the parties to meet and to reach a speedy resolution of outstanding issues.  Mrs. Warren, Mr. Schumacher, and Mrs. De Luca concurred.

Ms. Barsamian said additional information was needed to complete an evaluation of the application.  She said she could issue a cleanup and abatement order as a way to expedite the process.  

Mrs. De Luca urged Avalon Homes to reexamine the information it had provided as well as the information that remained outstanding.

Mr. Haroff opposed Ms. Barsamian’s idea of issuing a cleanup and abatement order.  Ms. Barsamian replied she was trying to consider various options in order to resolve the matter.

Mr. Eliahu believed the erosion problem required major repairs.   He did not think the technical information given was complete.

Board members asked to be kept informed about discussion between Avalon Homes and Board staff.

Mr. Haroff said Avalon Homes was committed to completing the erosion repairs.  

Adjournment
The Board adjourned the meeting at approximately 2:45 p.m. 
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