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DISCUSSION:     The attached Status Report (Appendix A) describes the efforts of storm water NPDES permitted cities and counties in implementing their responsibilities to effectively control construction site pollution in their jurisdictions, and how these efforts are coordinated with Board staff's outreach program for controlling construction site pollution runoff.  Our presentation at the Board meeting will include slides of both successes and failures in this program component.


Construction site oversight is a major component of the program to control pollution associated with storm water runoff.  This recent wet season there were over 800 construction sites over five acres under development in our Region, and 100 sites greater than 100 acres.  Our field inspectors visited over 100 of these, writing 30 Notices to Comply on the spot.  Staff issued eighteen Notices of Violation, four Cleanup and Abatement Orders, and two Administrative Civil Liability complaints (ACLs), with recommendations for more ACLs anticipated.  Some of these enforcement actions were directed to municipalities for their failure to effectively control construction sites within their jurisdictions under their storm water NPDES permits.

The Regional Board has been concerned about the impacts of polluted storm water runoff for many years, with early efforts focused largely on soil erosion from grading activity during land development.  When land is scraped clear of protective vegetation and roots during construction grading, any significant rain event can mobilize vast quantities of creek choking sediment in a short time.  This sediment pollution buries aquatic life and severely impacts stream habitat, and in severe cases leads to flooding by filling streams and plugging storm drain systems, leading to expensive cleanups.   Increasing recognition of these problems during the 1970s led the Board to begin work with municipalities to implement measures to control erosion from construction activity.  In the late 1980s, U.S. EPA formalized a program requiring NPDES permits for municipalities to address polluted storm water runoff from all sources, which reinforced our efforts to work with municipalities to control storm water runoff pollution, especially that from construction sites. 

During the 1990s, the Board’s program became a national leader in the development and oversight of effective local urban runoff programs in general, and in the implementation and enforcement of erosion, sediment and other pollution controls at new developments specifically.  Staff has increased emphasis on the role of local agencies under their storm water NPDES permits to control pollutant sources within their jurisdictions.  This approach pertains particularly to construction sites, where local inspectors are already present, and to industrial and commercial sources.    

Upcoming challenges include implementing the expanded U.S. EPA-required Phase II controls, which will require increased reliance on local implementation of effective control of construction site pollution down to the one-acre site scale.
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APPENDIX A:
Status Report

STATUS REPORT - APRIL 2001

CONSTRUCTION SITE STORM WATER POLLUTION CONTROL PROGRAM

Executive Summary

The Board has historically been a leader in providing training and guidance for effective construction site pollution control to developers, contractors, and local agencies, as well as ensuring adequate compliance through inspection and enforcement, where necessary.  While many local agencies, primarily cities and counties (Cities), have adequately assumed their responsibilities under their municipal storm water NPDES permits to ensure implementation of control of erosion, sediment and other pollutants at construction sites within their jurisdictions, adequate implementation by Cities is still inconsistent and sporadic.  In the past, staff has recommended and the Board has adopted fines against developers and contractors for serious pollution discharges from construction sites.  Future efforts by staff to achieve adequate control of pollutant discharges from construction sites will increase focus on Cities’ efforts to ensure compliance, rather than only on performance of individual developers and contractors. 

Background on Construction Site Pollution   

Normal grading activity for new development creates a severe potential for sediment pollution of storm water runoff through soil erosion, if effective control measures are not in place when rains fall.  Bay Area developers benefit from the distinct wet and dry seasons of the local climate, making planning for and implementing control measures more straightforward than in most of the country.  Effective control measures include slope protection to deflect the erosive force of falling rain, applied directly to bare or disturbed earth; toe-of-slope protection, such as silt fences or settling basins, as a secondary measure to trap any sediment that still erodes; and diversion of all uncontaminated runoff flows away from or around easily eroded soil.  Once slope-protective vegetation such as grass or other landscaping has been established, the site is less of a threat for sediment pollution.  The greatest potential erosion threat occurs when grading continues right into or through the wet season, a common practice born of economic necessity.  This frequently means that effective erosion and sediment control measures are implemented too late to minimize sediment discharges.  For instance, planting protective vegetation too late in the fall means that much of the vegetation fails to germinate and/or become established before rains start.  

Unlike more subtle water quality problems, the rills, gullies, and turbid discharges from inadequate erosion control are straightforward to observe.  Silt and mud are also relatively easy to observe in creeks and other receiving waters.  The water quality impacts of sediment discharges are significant and well documented (see George Leyva’s “The Problem with Silt” and Mike Rugg’s “Effects of Silt on Fish”, attached).  In addition to sediment pollution issues, other pollutant sources are common problems at construction sites.  The tracking of mud and debris offsite and caustic cement, mortar and stucco wastewaters all need effective control.  Other potential pollutants include waste paint, adhesives, construction debris, and oil and other petroleum fluids spilled from heavy equipment.  

History of Board Control of Construction Site Pollution

As early as 1973, the Board contacted all cities and counties in the Region encouraging them to use their broad planning and permitting abilities to control erosion and sediment from land development.   The Board’s initial Basin Plan in 1975 included a prohibition against the discharge of silt, sand and other earthen materials to the Region’s waters.  In 1980, the Board adopted resolutions of intent to actively regulate erosion problems and enforce against discharges of silt and sediment, and to work with the Association of Bay Area Governments in its program to get local agencies to improve their grading and other ordinances and regulatory programs on erosion control.   The Board made it clear that it would consider enforcement action against local agencies when their lack of effective oversight of erosion and sediment control may have led to discharges from developments that the agencies had permitted.

In the mid-1980s, the Board started developing strategies to control and minimize urban runoff.  The 1986 Basin Plan initiated programs to monitor and evaluate sources of urban runoff and required local agencies in the south and east Bay Area to initiate implementation and monitoring of pollution control measures in their jurisdictions.

The 1987 amendments to the federal Clean Water Act (CWA) required storm water discharges associated with municipal separate storm sewer systems (MS4s) serving a population of more than 100,000, and storm water discharges associated with certain industrial and construction activity, to be permitted under the federal NPDES program.  In California, the State Board and the regional boards are responsible for implementing the federal NPDES permit program, including this storm water component, known as Phase I.  The State Board adopted three statewide NPDES General Permits during the 1990s.  One of these permits addresses construction activities that result in land disturbance of five acres or more, requiring that, prior to the beginning of construction, each site subject to the permit develop and implement a storm water pollution prevention plan.  In addition, statewide permits for industrial storm water discharges and Caltrans activities were adopted.   

Even though identified by the Board as a concern in the 1970s, minimizing pollution from erosion and sediment discharges remains difficult when developers or contractors try to use fewer control measures than needed or implement measures too close to the beginning of the wet season to be effective.  An increase in severity of erosion discharges in the mid-1990s, and resultant need to seek administrative civil liabilities (ACLs) against a number of sites, spawned an outreach effort by Board staff that has become a national model and won CalEPA’s Enforcement Award in 1996.   Some of the ACL fine money has been used to develop outreach manuals, how-to guides, and videos (themselves award winners) of effective control measures.  These materials are the centerpieces of outreach seminars regularly conducted by Board staff with the assistance of San Francisco Estuary Project staff.   These seminars are now in demand throughout the State.  Field Team staff in the Watershed Management Division have taken the lead both in monitoring site compliance with the State’s General Permit for construction activities and for leading the outreach seminars.  Now, severe discharges from construction sites are the exception, not the rule in our Region. 

Local Agency Responsibility for Adequate Construction Site Pollution Control

Since adoption of the Basin Plan storm water requirements and the CWA amendments, the Board has worked with the Region’s four most urban counties with MS4s, Santa Clara, Alameda, San Mateo and Contra Costa, to establish storm water programs and to develop and implement storm water management plans.  Starting in 1990, the Board adopted NPDES permits requiring plan implementation for these entire counties and the cities within.  One of the key components of these storm water management plans is the New and Re-development Component, which includes performance standards that spell out the local agency’s responsibility to implement measures to control pollutant runoff from construction sites within its jurisdiction, both during and post-construction.  In addition to these four counties, permits have been adopted for Vallejo, Fairfield-Suisun, and American Canyon.  Baseline storm water programs are progressing in Marin, Napa and Sonoma Counties.  

Cities commonly have a grading ordinance, and require building and grading permits before significant earth movement or other construction.  In addition, city inspectors, sometimes specialized grading inspectors, oversee these activities, so it is most efficient if the water quality concerns of construction sites are dealt with at the local level.  At the same time, the Board does not have the staff resources to adequately monitor the large number of active construction projects during the critical months just prior to, and during, the wet season.  This recent wet season there were 800 permitted construction sites over five acres under development in our Region.  Of these, 100 were greater than 100 acres in size.  The Field Team consists of a section leader and four inspectors, with significant responsibilities in addition to construction site oversight.  During this winter, after noting problems at construction sites during their inspections, the Team issued 30 Notices to Comply.  Staff also issued eighteen Notices of Violation, four Cleanup and Abatement Orders, two ACLs, and anticipates recommending additional ACLs be brought to the Board. 

In March 2003, Phase II of the NPDES permit program’s storm water component will be implemented, requiring NPDES permits for storm water discharges associated with MS4s serving a population down to 10,000 and greater, and requiring permit coverage for all construction sites down to one acre and greater.  Effectively, this means that all local agencies in our Region will need NPDES permits, and will need to develop and implement storm water management plans.  If the local agency’s program of construction site pollution control oversight is effective and comprehensive, compliance with this program can suffice for permit coverage for the one to five acre sites soon to require coverage.  We will definitely encourage local agencies to pursue this efficient regulatory option in their plans, but it means increased emphasis on effective local oversight.

Current Status of Local Agency Construction Site Storm Water Pollution Control 

While most storm water program reporting to the Board by local agencies highlights more success than failure, Board staff is increasingly using visual inspections and review of actual onsite implementation of controls as a means to better gauge actual local program compliance and effectiveness.   This approach is similar to that defined by the Board in its 1980 resolution: if a local agency is effectively implementing its program, such effectiveness should be readily apparent at the construction sites within its jurisdiction.   By this measure, some municipalities have been less successful at program compliance, looking significantly better on paper than in the watershed.   Staff will continue to use these efforts as an appropriate way to enforce local agencies’ compliance with their permits and to have local agencies take fuller responsibility of enforcing storm water compliance for construction activities within their jurisdictions.

What we expect from local agencies, and indeed what their NPDES permit-mandated storm water management plans require, is that all construction sites within their jurisdiction receive adequate scrutiny from local agency staff trained in effective construction site pollution control.  This will usually require a regular training program for local staff (a need partially addressed by Board staff’s outreach seminars), and review of relevant plans, usually called a storm water pollution prevention plan, for each construction project above a certain size.  The most important component of the program is response to ineffective plans or performance at a construction site.  Response by the local agency needs to be swift and proactive, best occurring in the fall, before rainfall occurs.  If reaction by the construction site operator is sluggish, escalation must occur, up to and including issuing “Stop Work” orders or fines, or referring the site to Board staff for enforcement under State law, until correction and compliance is achieved.  Finally, documentation and reporting on the local agencies’ actions must occur, included in the storm water program’s annual report to the Board.  The majority of local agencies in the Region already substantially meet this standard, thanks to their hard work and the efforts of Board staff, and the support of the Board.

Summary

Both Board staff and local inspectors have made major progress in assuring implementation of effective measures to reduce sediment pollution of storm water runoff from construction sites, as well as other construction-related pollutants.  Further Board staff efforts will focus more on the performance of Cities under their municipal storm water permits, rather than on individual developers of construction projects. 

Attachments:

The Problem with Silt – George Leyva

Effects of Silt on Fish – Mike Rugg
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