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Public Works Department

July 30, 2001

Ms. Loretta K. Barsamian, Executive Officer

California Regional Water Quality Control Board

San Francisco Bay Region

1515 Clay Street, Suite 1400

Oakland, CA 94612

Attention: Tobi Tyler

Re:  
Comments on the Tentative Order Dated June 29, 2001 Reissuing City of Benicia NPDES Permit No. CA0038091

Dear Ms. Barsamian:

The City of Benicia appreciates the opportunity to submit the following comments on the Tentative Order reissuing the City’s National Pollutant Discharge Elimination System (NPDES) permit.  It has been a pleasure working with your staff during this endeavor so we also want to take the opportunity to thank them, particularly Tobi Tyler, for their dedication and professionalism. Our comments on the TO and associated Fact Sheet fall into the following categories:  

· Interim Mass Limits for Mercury 

· Effluent Limitations for 4,4-DDE and Dieldrin

· Joint Special Study Requirements 

· Fecal Coliform Receiving Water Study

· Other Comments/Corrections 

In general, where changes are requested in the body of the permit, the City also requests that equivalent changes be made in the associated sections of the Fact Sheet.  

MAJOR COMMENTS

1.  Replace Proposed Mercury Interim Mass Limit with Interim Concentration and Design Flow Based Mass Limit or Interim Mass Goal.

In the absence of a Total Maximum Daily Load (TMDL) and its resultant Waste Load Allocation, a mercury mass loading limitation is premature.  POTWs already have de facto mass limitations in their permits for all constituents with concentration limits, including mercury. It is a permit violation to exceed the WWTP design capacity cited in the current permit Discharge Prohibitions section. This design capacity of 4.5 mgd multiplied by the mercury effluent limit concentration times a conversion factor equals a not-to-exceed mass limit.

Mass limits have the potential to curtail growth in the service area if limits are calculated in future permits using assumptions similar to those used in this permit.  Such limits are particularly burdensome in light of the de minimus contribution of POTWs to the total mercury loading to the Bay. The contribution of POTWs has been well documented in the RWQCB’s Mercury TMDL Report to EPA (June 2000) and the Statistical Analysis of Pooled Regionwide Ultraclean Mercury Data (June 2001). This latter report, using data representing more than 90% of the total flow from POTWs, showed the total POTW loading to be on the order of 12-13 kg/yr or about 1% of the total load on the Bay. Thus POTW loads have to be considered de minimus sources of mercury. USEPA has testified before the Board that it is their expectation that once the TMDL and WLAs have been completed that it is very unlikely that POTWs will be required to reduce mercury loads to the Bay.

One of the City’s primary objections to inclusion of performance-based mass limits in its permit is the method of calculation.  The proposed interim mass limit, based on the moving average from 1994-2000 data, would be 0.11 kg/month.  While that may be viewed as a conservative number, the City is greatly concerned about compliance if, for example, that number were to be similarly recalculated in as soon as two years. Assuming effluent concentrations through 2001-2 remain similar to those in 2000 (as is expected), a mass limit calculated in this same manner in 2003 would drop from 0.11 to 0.05 kg/month or less. The City would have a much higher probability of violating that limit.

Guidance in the SIP and the SWRCB Tosco Ruling indicates that the RWQCB “should consider whether the mass loading of the bioaccumulative pollutant(s) should be limited to representative, current levels pending TMDL development …”. The City believes that there is a large weight of evidence to support a Board decision that it is unnecessary and ineffectual to include the proposed interim mercury mass limits in the City’s permit. The limit provides no additional water quality benefit beyond that already included in the interim performance-based concentration limit. The limit is also potentially injurious to the City 3-5 years from now when the limit would likely be recalculated.

Inclusion of mass limitations in a NPDES Permit for a POTW is duplicative and unnecessary because of the inherent mass limitations imposed by the design capacity of a POTW.  Such dual effluent limits for a single constituent also potentially exposes the City to “double jeopardy” for essentially a single excursion.  Thus, the imposition of mass limits, in addition to concentration limits, would intentionally expose the POTWs to unnecessary enforcement actions and mandatory minimum penalties.

For the foregoing reasons, the Regional Board should find that the imposition of mass limits in the tentative permits is not required. Further, the Regional Board should exercise its discretion not to include mass limitations for other constituents, such as selenium, where the water quality objective is expressed in concentration and/or the constituent is already regulated by a concentration-based limitation.

Despite the above arguments and evidence, should the Regional Board believe that mass be addressed on a year-round, recent performance basis as has been proposed by staff prior to the completion of an applicable TMDL, the City would request that the Regional Board adopt the proposed 0.11 kg/month values as an effluent “goal” that if exceeded would trigger mandatory, enforceable additional new source identification and control activities, beyond those currently being implemented. The distinction between a goal and a limit being responsible for triggering similar actions on the part of the City is that the goal would not be an “effluent limitation” subject to mandatory minimum penalties, civil and criminal liability, or citizen suits. 

This Board has previously taken the action of setting effluent goals with associated provisions instead of limits in June 1998 in reissuing the San Jose, Palo Alto and Sunnyvale NPDES permits. The SWRCB reviewed appeals of these permits and found in SWRCB Order WQ 99-09 that it was within the RWQCB’s discretion to set effluent goals in lieu of limits.

2.  Defer Effluent Limitations for 4,4-DDE and Dieldrin Pursuant to SIP 2.2.2 or Reclassify as Effluent Goals. 
The City believes that there is a strong technical and legal basis for not including effluent limits for DDE and dieldrin effluent limits in the City’s and other NPDES permits at this time. Of primary concern to the City is that dieldrin and DDE have never been detected in the City’s effluent using the best commercially available analytical methods. The cited sources of these pollutants on the 303(d) list are atmospheric deposition and non-point sources. POTWs are not listed sources. Despite this fact, Board staff, when conducting their Reasonable Potential Analysis (RPA), have interpreted the SIP as requiring that effluent limits be included in the City’s permit for these constituents.  The City respectfully disagrees with this conclusion and believes that there is ample discretion allowed under the SIP and prior precedent and support to allow continued monitoring in lieu of limits in this permit. 

A fundamental difference of opinion appears to exist as to the extent to which discretion in this instance is allowed, mandated, or constrained under the SIP.  The City believes that Section 1.2 of the SIP is critical, where it is incumbent on the RWQCB to acquire and critically evaluate the adequacy of all available information as the first step in conducting a scientifically credible RPA.  The City researched the record of comments on and response to comments on the various drafts of the SIP.  The record shows that Section 1.2 was added to earlier drafts in response to comments/concerns that the RWQCBs needed to be provided the latitude to address the adequacy of available data on a case-by-case basis.

Section 1.2, the step before one conducts a RPA, states that "The RWQCB shall have discretion to consider if any data are inappropriate or insufficient for use in implementing this Policy."  On the surface this is a seemingly obvious statement.  However, it addresses data evaluation and use throughout the SIP, and of relevance here, that the RWQCB must consider data adequacy issues prior to initiating a RPA (in SIP Section 1.3).  Section 1.2 thereafter gives a non-exclusive list of examples where discretion should be exercised to decline to rely on certain data:  “Instances where such consideration is warranted include, but are not limited to, the following:  evidence that a sample has been erroneously reported or is not representative of effluent or ambient receiving water quality; questionable quality control/quality assurance practices; and varying seasonal conditions.” 

The City believes that a common sense reading of Section 1.2 has to lead one to the conclusion that if data are “inappropriate or insufficient” one cannot conduct a credible RPA and, therefore, one must default to SIP Section 2.2.2.A: Insufficient Data to Determine if an Effluent Limitation for a CTR Criterion is Needed.  This section states that “The RWQCB shall not establish in the NPDES permit numeric interim limitations, and source control or pollutant minimization measures, for the pollutant, but shall instead require the discharger to collect the needed data.” 

The City and the POTW community believe that the SIP RPA interpretations made to date resulting in proposed effluent limitations for the legacy pollutants dieldrin and DDE are an "unreasonable" application of the fundamental reasonable potential analysis (RPA) concept.  The City believes that the concept of “reasonableness,” as in reasonable protection of beneficial uses per Water Code section 13241, has been lost.  Since effluent limits for these legacy pollutants provide no real water quality benefits, it appears that they are being included at least in part to serve as a “forcing mechanism” to make dischargers responsible for doing EPA’s job of improving analytical detection methods.

The City believes that in the cases of DDE and Dieldrin, it is appropriate and prudent for the Board to find that the existing data are insufficient to demonstrate RP.  The City believes that the RWQCB has the authority to make this determination.

When data are not sufficient, SIP Section 2.2.2 is clear in its mandate that the Regional Board shall not establish effluent limitations, or require source control or pollutant minimization measures.  Rather, the Board shall require the discharger to collect the necessary data.  The City fully supports further monitoring for DDE and Dieldrin and believes that this is the more prudent and technically and legally sound path to pursue given the limited quantity and potential quality/representativeness of information available. 

The proposed DDE/dieldrin limitations were arguably triggered by ambient water sampling showing values greater than the Water Quality Objective (WQO) in the RPA calculation.  In reviewing the RMP data from 1993-1999 used for the RPA calculation, only one data point (of eighteen) for 4,4-DDE was above the WQO and only three were over the WQO for dieldrin.  It is worth noting that these constituents are of concern from long-term exposure, not short-term acute toxicity.  Therefore, it appears most appropriate to evaluate potential impacts on beneficial uses based on longer-term (e.g., average) rather than short-term (e.g., maximum concentration) conditions. 

Preliminary investigation of the ancillary water quality data give evidence that these four RMP monitored events with elevated concentrations may not be representative of typical conditions. The single elevated DDE sample in 1998 corresponded with elevated TSS concentrations and El Niňo outflow conditions. A 1995 RMP Annual Report study found that TSS levels accounted for 83-95% of the variance in DDE concentrations. 

Two of the three elevated dieldrin samples were from 1993 and 1994, the first two RMP trace organics sampling events.  It is the City’s understanding that, while the QA/QC protocols in place were considered adequate at the time, significantly more rigorous data evaluation methodologies were deemed necessary and were implemented thereafter.  The single other elevated dieldrin sample occurred in 1997 during low salinity and high Delta outflow conditions.  The above-cited 1995 RMP report postulated that relatively contaminated sediments were possibly being washed into the Estuary during high freshwater outflow events.  

Another problematic issue with these data is that they were generated using research-based analytical methods (non-EPA approved), resulting in numbers that are orders of magnitude lower than the Minimum Levels (ML) for EPA-approved methods for these compounds. When used for identifying and tracking regional trends, RMP data are high quality and the best available.  If and when used for permit limit setting purposes such as RPAs, the data need to be viewed differently. Results from the March 2001 “South Bay /Fairfield Suisun Trace Organics Effluent Study” showed evidence of considerably more variability than previously believed existed associated with the high volume preconcentration step used in the preparation of RMP samples. 

Finding 53 states: “Regional Board staff conducted the RPA by comparing the WQO with RMP ambient background concentration data gathered using research-based sample collection, concentration, and analytical methods.  The RPA indicates that 4,4-DDE and dieldrin have reasonable potential, and numeric WQBELs are required.”  No evidence is presented in the Fact Sheet or, to the City’s knowledge, elsewhere in the record as to Board staff’s evaluation and determination of the accuracy and adequacy of the available background data in supporting a RP determination.  

The City requests that a more detailed analysis be provided by Board staff to demonstrate that these RMP data are indeed representative, appropriate, and sufficient to conclusively demonstrate that POTWs, such as the City, meet the Section 1.2 RP threshold data requirements. This request is made pursuant to Fact Sheet requirements in 40 CFR 124.8 (b)(5) that staff provide “Reasons why any requested variances or alternatives to required standards do or do not appear justified.” 

The City respectfully submits that, similar to the interim mass limits issue, there are technically and legally viable alternatives to the proposed effluent limits.  The proposed limits will act as disincentives, not incentives, to improving detection limits. The City recommends reclassifying the effluent limits as “goals.” This approach was taken in 1998 in the three South Bay POTW NPDES permits and upheld as legal by the SWRCB in their ruling on an appeal by BayKeeper et al. (WQ Order 99-09).  This approach will avoid most of the City’s concerns as expressed above.  

Reclassification of the limits as goals will also avoid the potential for the City being liable for implementation of Pollution Minimization Programs (PMPs) for these constituents per SIP Section 2.4.5 and Provision 8 (see discussion in Other Comments section below).  PMPs for these legacy pollutants would have a high probability of being both costly and ineffectual. 

3.  Clarify Joint Nature of Special Study Requirements

Finding 36 (Compliance Schedules) contains language representative of multiple additional references to, and requirements for, actions by the City. The City wishes to clarify that these are actions that are most effectively and equitably undertaken as part of coordinated regional efforts such as have been proposed and are being undertaken by BACWA, on behalf of Bay area dischargers, including the City. The City will support the Board in TMDL development through its affiliation with BACWA and through BACWA’s TMDL Memorandum of Understanding (MOU) agreement(s) with the Board. 

Consistent with the language in Finding 36 that “In determining appropriate commitments, the RWQCB should consider the discharge’s contribution to current loadings and the discharger’s ability to participate in TMDL development,” the City agrees to participate, at a minimum, at a level in proportion to the City’s contribution to current loadings for respective constituents of concern. It is the City’s understanding that this commitment by the City fully complies with the intent of this Finding and that it is not the Board’s intent for the City in and of itself “to provide specific work products to complete TMDLs.” 

The same comments apply to Findings 41 and 81 and Provision 4 regarding cyanide data collection and site specific objective development, Findings 54 and 55 regarding dieldrin and 4,4-DDE data collection and method development, Finding 89 and Provision 7 regarding ambient background data collection, Finding 90 regarding copper translator development, and Provision 20 regarding SSO and TMDL development. 

4.  Delete Provision 2 Requirement for Receiving Water Fecal Coliform Study

The Basin Plan’s Table 4-2 and its footnotes allow fecal coliform limitations to be substituted for total coliform limitations provided that the discharger conclusively demonstrates “through a program approved by the Regional Board that such substitution will not result in unacceptable adverse impacts on the beneficial uses of the receiving waters.”  Several dischargers, beginning with the City and County of San Francisco Southeast Water Pollution Control Plant in 1992, have conducted chlorination reduction and receiving water impact monitoring studies to support substitution of fecal for total coliform effluent limits.  Other dischargers who have also successfully conducted such studies include CCCSD, EBDA, EBMUD, CMSA, SBSA, and San Mateo. 

Each of these studies measured the effect of reduced chlorine dosages on fecal coliform numbers in both treatment plant effluent and receiving waters. The studies universally demonstrated that there was no discernable relationship between treatment plant effluent fecal coliform levels and offshore receiving water fecal coliform levels. Receiving water fecal coliform levels remained low, typically at or below the detection limit, even when treatment plant effluent coliform levels were as much as 100 times greater than the associated fecal coliform water quality objective. As expected, concentrations were elevated during wet weather periods at offshore stations, including the reference stations, indicating impacts were related to stormwater impacts, not treatment plant effluent. 

In Order No. 98-117 (copy attached), the Board amended the NPDES permits for the five North Bayside System Unit (NBSU) dischargers to include fecal instead of total coliform effluent limits, without the dischargers having to conduct such studies. The rationale for this action was stated in Finding 9 of that Order:  

“Board staff have reviewed the results of the multiple prior fecal coliform studies and believe that they provide adequate documentation that deepwater discharges, receiving a minimum of 10:1 dilution and generally considerably more, have a negligible potential to create an exceedance of applicable fecal coliform water quality objectives when operating with the objectives as effluent limits. By definition the level of fecal coliform discharged from the diffuser after initial dilution will be at least ten times lower than in the effluent. Additional dilution and dispersion will occur depending on depth, current, tidal conditions, wind, and other factors. Based on this analysis, Board staff has concluded that it is unnecessary for other deepwater dischargers, such as the NBSU members, to continue to repeat the chlorination reduction and receiving water studies performed by previous treatment plants. Adequate evidence exists for the Board to find that deepwater dischargers will comply with the Basin Plan requirements to demonstrate the absence of adverse impacts on beneficial uses when dischargers are permitted to operate with fecal coliform effluent limits equal to the appropriate fecal coliform water quality objectives.” (emphasis added) 

Finding 7 of Order No. 98-117 states:  

“In the Board’s prior actions to substitute fecal for total coliform limits, the Board has chosen to adopt the relevant fecal coliform water quality objectives as effluent limits, without consideration of dilution.  For deep water dischargers with water contact recreation (REC-1) beneficial uses such, as board surfing, in the vicinity of their outfalls (e.g., Central Marin Sanitation Agency and San Mateo), this has resulted in applying the Basin Plan’s five-day log mean fecal coliform water quality objectives of 200 MPN/100mL and 90th percentile limits of 400 MPN/100mL as effluent limits. For other dischargers with only limited water contact recreation beneficial uses in the vicinity of their discharges, they have received five-day log mean fecal coliform effluent limits of 500 MPN/100 mL and 90th percentile limits of 1100 MPN/100 mL.” 

The City believes that dilution credit should be considered when deriving water quality based effluent limits for bacteriological constituents given that the point of application for the REC-1 beneficial use is at or near the surface, where body contact would occur, not end-of-pipe or within the zone of initial dilution. However, for purposes of this permit reissuance, the City accepts Board staff’s position, as stated in Finding 8 of Order No. 98-117, that “this is a broader issue requiring additional information, analysis, and public involvement that is best addressed through the Basin Plan amendment process.” Therefore, in this permit the City is willing to accept the proposed 200/400 MPN/100 mL fecal coliform effluent limits, with the understanding that the limits may be reconsidered following evaluation of dilution credit during the upcoming Basin Plan amendment process. 

Given the above Findings and actions by the Board in adopting Order No. 98-117, the City respectfully requests deletion of Provision 2 requiring yet another chlorination reduction/receiving water study.  The City can see no technical basis for such a study given that the City is requesting exactly what was granted to the NBSU member agencies. Further, the City does not see any reasonable relationship between the cost of the study and the benefit of the information to be gained, particularly in that it is physically impossible to exceed the fecal coliform receiving water objectives when meeting the objectives as effluent limits end-of-pipe (i.e. without consideration of the 10:1 dilution received).

OTHER COMMENTS AND CORRECTIONS

Finding 40. 

Correct the five-year compliance schedule deadline to read August 31, 2006. 

Finding 52. 

Modify the second to last sentence to read: “Provision 5 requires the discharger to characterize the effluent for individual PAH constituents listed in Table 2 of the SMP with improved detection limits where feasible.” 

Finding 54.  

Modify the third to last sentence to read:  “Furthermore, the discharger shall participate in coordinated efforts (e.g., through BACWA and the RMP) to have the preferred method(s) approved by EPA.”  

It is unreasonable to require a small discharger, such as Benicia, to be solely responsible for the complex, multi-year, possibly multi-million dollar effort necessary to get a new method approved by EPA. Since this is an issue of statewide, if not national concern, the City suggests that the SWRCB and/or EPA should take the lead on new methods development and approval, with assistance from the regulated community. 

Finding 67.

Edit last sentence to read:  “The effluent discharged to Carquinez Strait has been in consistent compliance with the previous permit limits of 1 ug/L and 0.21 ug/L. 

Finding 70. 

For significant figure consistency, change the selenium mass limit from 1.7 to 1.67 kg/month. 

Finding 71. 

In the second to last sentence strike the parenthesis “(approximately eight data points)”. The reference should be to two data points and the clause is redundant. 

Finding 84.

Delete last paragraph (and Provision 2) describing fecal coliform receiving water study consistent with major comment 4 above. 

Finding 85.f. 

Delete reference to PP for copper, cyanide and selenium since, as documented in the infeasibility study and elsewhere in the Findings, the City has already implemented all reasonably feasible PP measures for these constituents. 

Finding 86. 

The City is concerned about the open-ended nature of the pollution prevention language in this Finding requiring “an objective third party to establish baseline programs, and to review program proposals and reports for adequacy.”  The Finding does not cite the RWQCB’s authority for imposing a third-party-review requirement, does not define the scope of the unspecified third party’s authority, impose requirements for the party’s credentials or define what is meant by “baseline.” 

It is the City’s understanding from discussions with Board staff that an arrangement with the Bay Area Pollution Prevention Group (BAPPG) may fulfill the intent of this Finding. To clarify and capture this understanding, the City requests that the following language be substituted for that currently in Finding 86:  

“RWQCB staff, working collaboratively through a workgroup (such as BAPPG) with the discharger and other interested parties, will develop ‘model’ pollution prevention programs that will be followed.  This is to insure that there is consistency and equity in POTWs’ addressing the issue of toxic pollutant source control using the best established practices and principals of pollution prevention.”

Finding 93. 

The City has made and is continuing to make significant and costly improvements to its collection system to convey the maximum feasible volume of peak wet weather flow to the treatment plant, and thereby minimize the volume and frequency of sanitary sewer overflows. However, capturing and conveying this increasing volume of highly dilute stormflow to the treatment plant further dilutes the influent wastewater concentration to a point where it can become mathematically impossible to achieve 85% removal, even though the plant is fully complying with the effluent TSS/BOD concentration limits. Some type of enforcement discretion needs to be provided to avoid penalizing the City for actions that are being taken to provide the highest degree of wastewater treatment and protection of beneficial uses during peak wet weather events. 

The City appreciates inclusion of the language in Finding 93 regarding 85% removal discretionary enforcement during wet weather periods. The City requests that the Finding language be moved, or repeated, under the associated 85% Effluent Limitation B.3 to clarify that Board staff will have the ability to exercise this discretionary enforcement authority. 

Effluent Limitation B.7 Toxic Substances Footnote (2). 

As agreed to previously, and for consistency with other references in the permit and SMP, modify wording to read:  “Effluent mercury monitoring shall be performed by using ultraclean sampling and analysis techniques to the maximum extent practicable per 13267 letters issued to discharger with a method detection limit of 0.002 ug/L or lower. The same change should be made to Footnote (e) to Table 2 in the SMP. 

Effluent Limitation B.7 Toxic Substances Footnote (6). 

Correct the compliance schedule deadline for copper to August 31, 2006. Also, it appears that this footnote should be added to the limits table for selenium. 

Provision 8.c.  Pollution Minimization Program.   

If effluent limits are retained in this permit for dieldrin and DDE, the City is concerned the language requires a Pollutant Prevention Program (PMP) for these pollutants if there is “…evidence that the reportable priority pollutant is present…” and “…sample is reported as not detected…”  (Provision 8.c.)  These vague and technically contradictory statements could conceivably be interpreted to require a PMP for legacy pollutants that have been banned for many years, have never been detected in the effluent above the ML, and for which there are no known control measures.  The City appreciates Board staff’s effort to include language specifying an Executive Officer approval step before being required to initiate an otherwise “triggered” PMP.  However, the City remains concerned about the open-ended nature of this overall Provision. The City requests that the Executive Officer agree to not “trigger” PMPs until guidance is developed defining what constitutes acceptable “evidence” in this context and what would constitute an acceptable PMP for dieldrin or DDE. 

Provision 10.  Chronic Toxicity. 

As discussed with and agreed to by Board staff, the deadline in Provision 10.f. for submittal of a TRE workplan is 240 days after Order adoption. 

SMP Table 2 Footnote (k).  

Footnote (k) is verbatim from the SIP. It is the City’s understanding that the SWRCB SIP MLs are the “controlling MLs,” until the SWRCB amends the SIP. The City requests clarification of how compliance is to be interpreted when a lab reports a detected value above their ML that is lower than the SIP ML.

Again, thank you for the opportunity to provide comments on the Tentative Order.  If you have any questions regarding our comments, please call me at 707-746-4227.

Sincerely yours,

Chris Tomasik

Utilities Manager

Attachment

cc:
Virgil Mustain, Benicia Public Works Director


John Bailey, Benicia Wastewater Treatment Plant Superintendent


Vicki Shidell, Benicia Water Quality Supervisor


Tom Hall, EOA


