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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION IX

75 Hawthorne Street

San Francisco, CA 94105
July 18, 2001






Loretta Barsamian

Executive Officer

California Regional Water Quality Control Board,

San Francisco Bay Region

1515 Clay Street, Suite 1400

Oakland, CA 94612

Dear Ms. Barsamian:

We have reviewed the draft NPDES permit for the City of Benicia (CA0038091), and would like to commend you and your staff for the high quality of the permit.  However, as we stated at the last Board meeting on June 20, 2001, we have concerns about the Regional Board’s  approach to granting compliance schedules and to establishing water quality-based effluent limitations (WQBELs)  in recent NPDES permits.  This letter explains our concerns and provides suggestions regarding the draft Benicia permit.

I.  Granting Compliance Schedules
    Page 10 of the tentative order for the City of Benicia states:

“To qualify for a compliance schedule, both the SIP and Basin Plan require that the discharger demonstrate that it is infeasible to achieve immediate compliance with the new limit.  The SIP and Basin Plan require that the following information be submitted to the Board to support a finding of infeasibility:

i.  documentation that diligent efforts have been made to quantify pollutant levels in the discharge and sources of the pollutant in the waste stream, including the results of those efforts;

ii.  documentation of source control and/or pollution minimization efforts currently under way or completed;

iii.  a proposed schedule for additional or future source control measures, pollutant minimization or waste treatment; and

iv.  a demonstration that the proposed schedule is as short as practicable.”

However, no documentation is included in the permit explaining whether the above demonstrations were actually made.  The tentative order states that the discharger’s infeasibility study demonstrates “it is infeasible to immediately comply with the WQBELs...therefore this permit establishes a five-year compliance schedule.”  We recommend that the permit or supporting documentation explain whether and how the discharger has complied with the SIP requirements above that allow the Regional Board to grant a compliance schedule. 

II.  Establishing Compliance with WQBELs
The City of Benicia’s draft permit includes performance-based interim limitations and compliance schedules for 4 pollutants–cyanide, mercury, copper, and selenium, based on the discharger’s demonstration that immediate compliance with the calculated WQBELs is infeasible.  For cyanide, the permit establishes a “data collection period” ending in May 2003, with milestones (studies and reports) and submittal dates for these milestones.  At the end of this period, the Board intends to revise the permit to include an enforceable WQBEL.  EPA supports the Board’s approach for cyanide.  This approach includes specific milestones leading to an enforceable WQBEL and compliance with the WQBEL.  However, EPA has some concerns about the Board’s approach for copper, mercury, and selenium, all of which are 303(d)-listed pollutants.  

The permit contains a statement that “the discharger has agreed to assist the Board in TMDL development” as well as a  yearly reporting requirement on the discharger’s participation in TMDL development.  However, for the three 303(d)-listed pollutants, the permit does not appear to include any specific milestones tied to compliance with a WQBEL.  Page 9 of the draft permit states:

“Pursuant to Section 2.1.1 of the SIP, ‘the compliance schedule provisions for the development and adoption of a TMDL only apply when: ...(b) the discharger has made appropriate commitments to support and expedite the development of the TMDL.  In determining appropriate commitments, the RWQCB should consider the discharger’s contributions to current loadings and the discharger’s ability to participate in TMDL development.’”

However, because it does not appear that the draft permit includes such commitments, it is unclear whether the compliance schedule can be allowed under the SIP.  This issue is discussed below on a pollutant-specific basis.     

Mercury
The permit states (page 31):

“The discharger shall implement an aggressive source control and pollution prevention program to identify sources and evaluate options for control and reduction of mercury loadings.  Objectives of the program shall include maintaining loadings at or below the mass emission level specified in the Order, and evaluating the feasibility of attaining effluent mercury concentrations at or below the Basin Plan objective of 0.025 ug/l.”

However, the only deliverables and milestones appear to be associated with mass emission limit exceedence.   EPA agrees with the language in the SIP that ties specific commitments toward TMDL development to the compliance schedule provisions.  We believe that a compliance schedule should lead the discharger toward compliance with a WQBEL.  We recommend that the permit be revised to include specific commitments regarding the discharger’s involvement in TMDL development.  

For mercury, the permit states (page 17) “it is unlikely that the TMDL will require reduction efforts beyond the source controls required by this permit.”  For this pollutant, an alternative approach may be to determine whether the interim performance-based limits, with the addition of pollution prevention and minimization requirements, could be supported as limits as stringent as necessary to meet water quality standards.  If enough information is available to support this approach, a compliance schedule would not be necessary as the performance-based limits plus pollution prevention and minimization would meet the requirement for a final WQBEL. 

Copper
For copper, as for mercury, we could not find any milestones contained in the permit leading to compliance with a WQBEL.  The permit states that a final WQBEL will be based on a TMDL, if one is completed, or will be calculated consistent with SIP procedures if impairment studies support adoption of a site-specific objective (SSO).  The permit  refers only to an optional copper translator study.  We suggest adding specific commitments and deadlines for the discharger to participate in impairment studies and/or TMDL development.

Selenium
Again, as for mercury,  we recommend that the permit be revised to include commitments and deadlines leading to compliance with a WQBEL.   The permit could include specific commitments toward TMDL development.  Alternatively, if enough supporting information is available, the Board could conclude that performance-based limits plus pollution prevention and minimization would meet the requirement for a final WQBEL, and a compliance schedule would not be necessary. 

III.  Other Comments
(1) Page 6 of the fact sheet states “the SIP requires final effluent limits for all 303(d)-listed pollutants to be based on total maximum daily loads (TMDLs) and wasteload allocation results.”  We are unable to find this statement in the SIP, and do not believe it is accurate.  We recommend either deleting this sentence, or including further explanation regarding this interpretation of the SIP.

(2) 
Page 12 of the fact sheet states:

 “The June 2006 and May 2010 compliance schedules both exceed the length of the permit, therefore, these calculated final limits are intended for point of reference for the feasibility demonstration and are only included in the findings by reference.  Additionally, the actual final WQBELs for copper and mercury will very likely be based on either the SSO or TMDL/WLA as described in other findings specific to each of the pollutants.”  

As you are aware, EPA’s position is that the calculated final WQBELs referenced in the permit are the final WQBELs until the permit is amended to include an alternative WQBEL.  We recommend that you delete the words “actual final.”  Board staff might consider the following alternative wording:

“The final WQBELs for copper and mercury will likely be revised in the future based on either a SSO or a TMDL.”

We appreciate your cooperation and look forward to continuing to work with you.  If you have questions regarding these comments, please contact me at (415) 744-1923, or Nancy Yoshikawa, at (415) 744-1838.  

Sincerely,

Terry Oda, Manager

CWA Standards and Permits Office

cc:
Rob Wood, EPA
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