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SUBJECT:
Mr. Kelly Engineer / All Star Gas, Inc., 1791 Pine Street, Concord, Contra Costa County – Hearing to Consider Imposition of Administrative Civil Liability or Referral to the Attorney General for Failure to Submit Technical Report
CHRONOLOGY:
This site is not currently subject to Board order. 

DISCUSSION:
Mr. Kelly Engineer / All Star Gas, Inc. (the discharger) operates a service station at the subject site in Concord. Originally, the site was operated as a Regal retail service station until 1988 when the property was purchased by Mr. Kelly Engineer’s parents. Currently, Mrs. Perrin Engineer, mother of Mr. Engineer, owns the property and Mr. Kelly Engineer operates the business.


In May 1998 three underground fuel tanks were removed for upgrade at the site. Soil and groundwater samples collected during that time showed elevated concentrations of gasoline constituents, including MTBE. Soil samples contained up to 810 parts per million (ppm) gasoline, 8 ppm benzene and 190 ppm MTBE.  Groundwater samples from the tank pit contained 3,200 parts per billion (ppb) MTBE.  By contrast, the drinking water standard for MTBE is 13 ppb.

In February 1999 the Contra Costa County Health Services Department requested a work plan from the discharger to investigate the unauthorized release. The discharger did not respond to the County. As a follow-up, Board staff formally requested Mr. Engineer to submit a work plan on three occasions to define the horizontal and vertical extent of soil and groundwater contamination at the site. Our most recent letter sent in February 2000 and signed by the Executive Officer, set a March 31, 2000 deadline. In each instance, Board staff made an effort to contact Mr. Kelly Engineer. Despite staff’s efforts, the discharger ignored staff’s requests and failed to submit a technical report.

In mid-January, the Executive Officer issued a Complaint for Administrative Civil Liability (ACL) to the discharger (Appendix A).  The ACL Complaint proposes a liability of $30,000 for 286 violation days (March 31, 2000 thru January 11, 2001). Mr. Kelly Engineer’s attorney prepared a written request dated February 15, 2001, requesting a continuance due to the lack of adequate time to prepare a response for his client. On February 21 the Board agreed to continue the item to the March meeting. 

A subsequent letter dated March 1, 2001 from Mr. Engineer’s attorney presents written comments regarding the complaint (Appendix D). It states that Mr. Engineer has officially engaged ACC Environmental to prepare a work plan. However, as of this writing, no work plan has been received. The letter provides weak excuses for the late work plan, claims that Mr. Engineer would be unable to pay the proposed ACL, and proposes to settle the matter by paying our staff costs. Board staff have prepared written responses to the March 1 comments (Appendix E).  We note that Mr. Engineer has provided no specific evidence of his inability to pay  and strongly disagree with the proposal to settle for staff costs.

The Board has two enforcement options in this matter: impose ACL by Board order (see Appendix B) or  refer the matter to the Attorney General (see Appendix C).  With respect to the first option, the Tentative Order includes an additional 69 violation days and additional staff costs as compared to the original ACL Complaint. The Tentative Order would impose ACL in the amount of $37,000 for a total of 355 violation days; this amount includes $3,500 in staff costs and represents about 10% of the maximum ACL.  We have informed the discharger’s attorney that violation days will continue to accrue until the work plan is submitted, as has been our past practice.  In other words, the discharger can “stop the clock” by submitting the work plan and still contest the imposition of ACL.

Board staff and legal counsel will be prepared to discuss these enforcement options in more detail at the Board meeting.

RECOMMEN-

DATION:
Staff will have a recommendation following the hearing
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