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Introduction





The subject item was continued from the August Board Meeting due to objections raised by Mr. Frank Hamedi, one of two property owners at the Site.  This memo addresses the concerns raised by Mr. Hamedi, and recommends that the Tentative Order be adopted without any modifications.





Background





The Velcon Filters site consists of three adjacent properties located between Junction Avenue and Rogers Avenue in an industrial area of Northern San Jose (see figure 2 of Tentative Order).  The entire site is approximately 4.5 acres in area.  The site consists of three properties as shown on the site map in the Tentative Order.  These properties are the former Velcon II property at 1761 Junction Avenue, the former Taylor Property which spans both 1759 Junction Avenue and 1750 Rogers Avenue, and the former Velcon I Property at 1750 Rogers Avenue.  The 1750 Rogers Avenue address is thus used for two separate parcels.    





Velcon Filters, Inc. (Velcon) began manufacturing and testing fuel filters for aircraft at the site in the 1960s.  The site is polluted with jet fuel and Volatile Organic Compounds (VOCs).  Velcon ceased operations at the site in 1995 and subsequently sold the three parcels that make up the site.  Frank Hamedi purchased the 1761 Junction Avenue Property in January 1996.  The property purchased by Mr. Hamedi has soil and groundwater contaminated with jet fuel, and groundwater is also contaminated with VOCs from a VOC source on the upgradient 1759 Junction Avenue Property.  Velcon and Mr. Hamedi entered into an Indemnity, Hold Harmless, and Access Agreement (Purchase Agreement) as part of the property transfer (attached).  The purchase agreement specifies, among other things, Velcon’s responsibility for cleanup of soil and groundwater pollution on the property.  Specifically, the purchase agreement calls for Velcon to clean up the property to target levels set forth in any govermentally approved cleanup plan (see clause 2.02 on pages 1 and 2 of the purchase agreement).





The Regional Board staff and Velcon had agreed to a cleanup level at the site to commercial/industrial standards.  The site is located in an industrial area and is zoned heavy industry.  Based on the current land use in the area and the City of San Jose General Plan, it is unlikely that residential use will occur for the forseeable future.  The General Plan would need to be amended before residential development could occur.  Based on this, Board staff agreed to a cleanup for soil to levels suitable for commercial/industrial use.  Since this cleanup level may not be adequately protective for residential use, a deed restriction which includes a prohibition on residential development of the site is required in the proposed site cleanup requirements, and also a  prohibition against the use of shallow groundwater as a source of drinking water.





Objections Raised by Mr. Hamedi





Task C. 2 of the Tentative Order, Proposed Institutional Contraints, requires, “submittal of a technical report acceptable to the Executive Officer documenting procedures to be used by the dischargers to prevent or minimize human exposure to soil and groundwater contamination prior to meeting cleanup standards.  Such procedures shall include a deed restriction prohibiting the use of shallow groundwater as a source of drinking water.  The deed restriction shall also specify any engineering controls implemented to meet cleanup standards contained in Section B. 3 for the protection of groundwater.  The deed restriction shall also include a ban on the use of the site for residential development.”





Mr. Hamedi objects to the deed restriction requirement.  He feels that it diminishes the value of his property, and passes on to him the burden of cleaning up the property to residential use if at some time in the future, such use is allowed.  Mr. Hamedi wants the requirement for a deed restriction removed from the Tentative Order or else the soil cleanup level for the 1761 Junction property set at a level which would allow residential use of the site.





Staff Response to Objections Raised





When Mr. Hamedi purchased the property he was aware that he was buying a contaminated industrial property.  The purchase agreement clearly states that the property is contaminated and goes into some detail about the reports submitted to Mr. Hamedi addressing the contamination on the site.  Mr. Hamedi is in the environmental remediation business and has done some of the work installing remediation equipment on the site under contract to Velcon.  Regional Board staff and Velcon had agreed upon cleanup levels suitable for commercial/industrial land use in 1998.  Documents relating to development of site cleanup requirement proposals submitted since then by Velcon have all addressed a commercial/industrial scenario.  Mr. Hamedi has been copied on all these documents.  The 1761 Junction Avenue property and the large block on which it is located are zoned heavy industry.  According to the City of San Jose Planning Department, residences are not permitted and it would take a special amendment to the general plan to get a residential zoning.  The area currently has a variety of businesses including stonemasonry, machining, metal plating, manufacturing, and commercial.  





Cleanup to commercial/industrial standards is appropriate.  Cleanup to these standards will be protective of groundwater and of human health for the current and expected future land use.  As part of the risk management for the site, a deed restriction prohibiting the use of shallow groundwater as a source of drinking water, or the use of the site for residential development is needed.





Discussion





Under the Water Code, the Regional Board cannot specify the means of compliance.  The Regional Board requires dischargers who are responsible for cleanup of polluted soil and groundwater to submit a plan for remediation of pollution.  The discharger proposes cleanup actions and objectives in the plan.  The Regional Board staff approves the proposed cleanup actions and objectives or if they are deemed inadequate requires additional proposals.  Velcon submitted a  proposed cleanup objectives and actions plan in April 1999.  The plan proposed human health risk based cleanup levels based on a commercial/industrial scenario at the site.  Board staff required Velcon to propose additional soil cleanup levels that would be protective of groundwater for Volatile Organic Compound (VOC) polluted soil on the 1759 Junction Avenue Property and the 1750 Rogers Avenue Property.  The Tentative Order accepts Velcon’s cleanup plan, with some modifications, including the additional soil cleanup levels developed for the VOC source areas on the 1759 Junction Avenue Property and the 1750 Rogers Avenue Property.





The requirement for a deed restriction on the 1761 Junction Avenue Property and the other properties is due to both soil and groundwater pollution.  A restriction against residential development is necessary because of the potential for vapors from contaminated soil to enter overlying buildings where they can have adverse health effects.  Groundwater with high VOC levels can also be a source of vapors migrating through soil and entering overlying buildings.  Soil contamination can be remediated through excavation.  The limiting factor is cost.  A large amount of soil would need to be excavated.  Soil at 1761 Junction Avenue would need to be excavated down to the saturated zone over a considerable portion of the property to meet residential cleanup standards.  Velcon has previously estimated the cost to be approximately two million dollars for such excavation.  The amount of soil that would need to be excavated under the commercial/industrial cleanup standards in the Tentative Order would be considerably less and hence the cost would be much lower. Either option would still leave the problem of contaminated groundwater.  Groundwater at the site is polluted with high levels of Trichlorethene (TCE) and its breakdown products.  A deed restriction against the use of shallow groundwater would still be needed and a deed restriction prohibiting residential development would also be needed until the groundwater VOC levels were brought to low enough levels.  Groundwater cleanup is not generally a quick process and it is anticipated that groundwater cleanup will be ongoing at the site for a long time.  This means that a deed restriction prohibiting residential development would be needed for some years even if jet fuel contaminated soil were cleaned up to residential standards now.  





There are three main areas of soil pollution at the whole site.  Soil at 1761 Junction Avenue (Mr. Hamedi’s property) is polluted with jet fuel.  Soil on 1759 Junction Avenue and 1750 Rogers Avenue is polluted with TCE.  Board staff have determined that the TCE polluted soil is the biggest threat to groundwater.  Consequently, Board Staff consider that cleanup of the TCE polluted soil should take precedence over cleanup of jet fuel polluted soil.  Jet fuel, like other petroleum hydrocarbons, is much more amendable to breakdown through natural processes than is TCE.  It is the view of Board Staff that the funds that Velcon has for cleanup should be used to remediate the TCE impacted soil.  The Tentative Order requires remediation of high VOC soil source areas now and submittal of a plan for remediation of the whole TCE source area in 2005.  A phased approach to cleanup was agreed upon due to financial constraints of remediating all impacted soil at once.





Deed restrictions are the tool most commonly used by the Board to implement what we call "institutional controls", non-structural measures used to reduce or eliminate exposure to residual site pollution, either during or after active cleanup.  Deed restrictions have the advantage of "running with the land", so that future buyers and owners are made aware of site contamination and any restrictions that go along with that contamination.  The Board and local permitting agencies are usually not involved in or aware of property transfers, so we have no alternative mechanism to assure that future buyers and owners receive this information.  The Board also relies on enforcement orders, such as site cleanup requirements, to direct dischargers to implement risk management plans (e.g. maintain a "cap" over residual soil pollution).  The Board has required deed restrictions at over 50 Bay Area sites, mostly via site cleanup requirements but in a few cases by letter.  This practice started with the federal Superfund sites in the late 1980s and early 1990s and has continued up to this date.  There are no facts peculiar to this site that would argue against a deed restriction.  On the contrary, this site has both high soil and groundwater contaminant levels that warrant a deed restriction, at least while cleanup is in progress.  Finally, deed restrictions are not a permanent addition to a property's title; they can and have been removed after the Executive Officer determines that the underlying concern no longer exists (e.g. groundwater no longer exceeds drinking water standards).





The Board may wish to consider the following alternative cleanup/risk management options as alternatives to the Tentative Order. 





Adoption of the Tentative Order without a requirement for any deed restriction.  This is Mr. Hamedi’s prefered course of action.  This option lacks protections for human health.  It allows domestic use of shallow groundwater and residential land use, both of which would pose unacceptable risks to potential residents.  This alternative would not result in an increase in cleanup costs.





Direct the staff to develop soil cleanup levels for jet fuel which meet residential standards.  A deed restriction prohibiting residential development should still be required due to the high level of VOC groundwater contamination  currently present.  This alternative would impose significantly higher costs for excavation of soil.  





Adoption of the Tentative Order with an alternative deed restriction which provides that if the area is rezoned for residential development, the Regional Board shall be notified, and the soil cleanup levels may be revised by the Regional Board.  This would not affect the current cleanup cost. It could, however, require additional cleanup in the future to meet residential use standards.  This would eliminate the need for a deed restriction against residential use.  The deed restriction against the use of shallow groundwater as a source of drinking water would still be in effect.  Such language may be as follows:





“The deed restriction shall include a requirement for the land owner to notify the Regional Board in the event of a zoning change that would allow for residential development.  Such notification may cause the regional Board to revise the cleanup standards specified in this Order, to provide for cleanup standards consistent with the proposed use.”





This language would go in the Tentative Order under Task C. 2 on page 13, substituting the sentence, “The deed restriction shall also include a ban on use of the site for residential development.”








Conclusion and Recommendation





Cleanup of soil to levels that are suitable for commercial/industrial use is appropriate for this site due to the current zoning and land use and the expected future land use.  The presence of high levels of groundwater contamination means that even if soil at 1761 Junction Avenue were cleaned up to residential standards, a deed restriction prohibiting residential development would still be neccesary until VOC levels in groundwater had reached lower levels.  A deed restriction against use of the groundwater would be neccesary until drinking water standards are attained. The industrial zoning of the area and the current and expected future land use are incompatible with residential development.  Cleanup to commercial/industrial use standards at this site will be protective of groundwater and of human health for the current and expected future land use.  The deed restriction contained in Task C. 2 is appropriate.
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