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7

SUBJECT:
Mr. Kelly Engineer and All Star Service, Inc., 1791 Pine Street, Concord, Contra Costa County – Hearing to Consider Imposition of Administrative Civil Liability or Referral to the Attorney General for Late Technical Report
CHRONOLOGY:
March 21, 2001 – adopted administrative civil liability (ACL) order

DISCUSSION:
This item is continuance from the Board meeting of March 20, 2002.

This is one of two enforcement actions today against the same facility for violations of two separate technical report requests by the Executive Officer (Items 7 and 8).  In both cases, we requested investigation work plans for which the dischargers submitted them late.  For this item, an earlier ACL order was adopted, but the ACL was appealed to the SWRCB and later remanded to this Board to address deficiencies in naming of the dischargers. This item makes corrections to those deficiencies.

All Star Service, Inc., owns and operates a service station in Concord. The site was originally operated as a Regal retail service station until 1988, when the property was purchased by Mr. Kelly Engineer’s parents, Mr. Phiroze Engineer and Mrs. Perrin Engineer. Up until September 1999, the facility was operated as All Star Gasoline, Inc., with Mr. Kelly Engineer as the sole corporate officer (who with All Star Service, Inc. is a named party in the original technical report request letter). After that date, the company’s name was changed to All Star Service, Inc.


In May 1998, three underground fuel tanks were removed and replaced at the site. Soil and groundwater samples collected at that time showed elevated concentrations of gasoline constituents, including the fuel oxygenate MTBE.  Groundwater samples from the tank pit contained 3,200 parts per billion (ppb) MTBE.  By contrast, the drinking water standard for MTBE is 5 ppb.

In February 1999, Contra Costa County requested a work plan from the dischargers to investigate the unauthorized release. When the dischargers did not respond to the County, Board staff followed through with the County request. On February 22, 2000, the Board’s Executive Officer sent a 13267 Request for Technical Report letter to Mr. Kelly Engineer, setting a March 31, 2000, deadline for submittal of the technical report. Despite Board staff’s efforts to contact Mr. Kelly Engineer, the dischargers failed to submit a technical report on time. The work plan was received on March 19, 2001, 353 days late.

In response to this violation, the Executive Officer issued an ACL Complaint against Mr. Kelly Engineer and All Star Gasoline, Inc.   The dischargers objected to the proposed ACL. On March 21, 2001, the Board adopted an order imposing ACL against Mr. Kelly Engineer and All Star Gasoline, Inc. for $36,800 for late submittal of a technical report.  Mr. Kelly Engineer petitioned the Board’s action to the State Board. On January 23, 2002, the State Board acted on the petition, upholding most of the ACL action but remanding the matter to the Board to properly name the dischargers.  On February 19, 2002, the Executive Officer reissued the ACL Complaint, naming Mr. Kelly Engineer and the successor company, All Star Service, Inc., with specific rationale to the action (Appendix A).  The ACL Complaint proposes a liability of $37,500.  The slightly higher amount reflects additional staff costs to prepare the reissued ACL Complaint.

On March 1, 2002, Mr. Kelly Engineer’s attorney submitted written comments objecting to both the ACL Complaints, one the subject of this item and the other the subject of Item 8 of today’s Board meeting (Appendix D).  He argues that the dischargers are not able to pay the proposed fine and offers to settle the matter by paying only Board staff costs.  The March 1 comments also raise a due process issue (notification of Mrs. Perrin Engineer). However, this objection appears to have been removed by the attorney (Correspondence, Item 8). The State Board’s economics unit has been reviewing various financial documents the dischargers’ attorney has submitted to support the contention that the dischargers are unable to pay the fines listed in the original complaints. Mrs. Perrin Engineer is not named on this ACL since she was not named on the original ACL complaint as staff was not aware of her ownership of the property at the time the 13267 letter was issued.

During the review process, the SWRCB’s economics unit cited the need for additional information (statement of assets and liabilities for Kelly and Perrin Engineer and 3 years of corporate tax records for All Star Service, Inc.). In order to accommodate the time needed for both the economics unit to perform its review and for the dischargers to provide additional information, the item was continued to today’s Board meeting.

Despite the deadline of March 27, 2002, for the dischargers to provide the needed financial information, they have failed to do so, including return of phone calls to Board staff reminding their attorney of the missed deadline.  As the “Inability to Pay” issue was first brought up by the dischargers’ attorney over a year ago at the Board’s March 21, 2001 meeting, Board staff believes that there has been more than adequate time to provide the needed financial documentation.

As the dischargers have not proven their “Inability to Pay”, Board staff is not inclined to propose reduction to any of the fines proposed herein. 

The Board, however, has three options in this matter: impose an ACL by Board order (Appendix B), referral of the matter to the Attorney General (Appendix C), or continuance of the matter to resolve the "ability to pay" issue.  Under the first option, the Tentative Order imposes an ACL for $37,500, including $2,200 in staff costs.  

RECOMMEN-

DATION:
Staff will have a recommendation following the hearing
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