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MEETING DATE: December 18, 2002

ITEM:
5.D.

SUBJECT:
Regional Board ACL/MMP Waiver Procedures

CHRONOLOGY:
The Regional Board has not previously considered this item.

DISCUSSION:
Under provisions in the current Water Code (Section 13232(b)), whenever a discharger waives its right to a hearing for an Administrative Civil Liability (ACL) or Mandatory Minimum Penalty (MMP), “the regional board shall not conduct a hearing.” Based on new legislation, after January 1, 2003 this phrase will no longer be in the law. The effect of this change in the law is to give the Board the discretion whether or not to hold a hearing when there is an ACL or MMP waiver. The intent of today’s item is to note that, except for under very limited circumstances, it is the intent of the Board to continue its past practice of not holding hearings when a discharger has waived its right to a hearing for an ACL or MMP.

Pursuant to the revised State Board Enforcement Policy, there are opportunities for the public to comment on proposed ACLs or MMPs. Board staff post Complaints on the Board’s web page, and for actions involving NPDES permits, there are also legal notices in newspapers. The public comment period is 30 days. Also, when an ACL or MMP Complaint is issued it notes that any waiver signed by the discharger will not take effect until after the close of the public comment period. It is the intent of staff to consider any comments before finalizing any waiver of an ACL or MMP. Only if new and significant information is presented, that could not have been submitted during the public comment period, should the Board hold a hearing on an ACL or MMP that has been waived. Beginning in January, staff plan to modify the Board meeting Agenda to note for all ACL or MMP agenda items, that there will not be a hearing if the discharger waives its right to a hearing unless new and substantial information is made available that was not considered during the public comment period.

RECOMMEN-

DATION:
This is an informational item, no action is necessary.
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