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I.
SUMMARY OF CHANGES TO THE TENTATIVE ORDER

The following is a summary of the changes made to the Tentative Order (TO), in response to comments received.  A number of typo corrections, format changes, and minor clarifications were also made that are not detailed here.  Additions to the TO are in bold print, sections removed are in italic strikeout print.  For the discussion of the changes, please refer to the body of the Comments and Responses, which follows this summary. 

1.
Deadlines were extended to accomplish the following:

· Allow for as much implementation time for each deliverable as was extended to Santa Clara County,

· Extend implementation dates by one month, to compensate for moving the Board hearing from the originally scheduled October 2002.

Specifically, the revised TO extends the deadline for implementation of C.3.c Applicable Projects – New and Redevelopment Project Categories, subhead I Group 1 Projects, from 18 months to 20 months.  The revised deadlines are summarized in Tables 1 and 2.

2.
Finding No. 8 is revised to read:

8.  Retail gasoline outlets (RGOs), commonly referred to as “gas stations,” are hot spots for pollutants of concern in stormwater and have been widely documented as such.  The most common pollutants of concern in stormwater runoff from RGOs are heavy metals, petroleum hydrocarbons (such as Polycyclic Aromatic Hydrocarbons (PAHs)), and oil and grease.  RGOs fall within the new development and significant redevelopment projects subject to Provision C.3 of this Order, when they meet the impervious surface thresholds within that Provision.  Pursuant to Provision C.3, as with any other project meeting the thresholds of that Provision, RGOs are required to incorporate appropriate source controls and design measures, and to appropriately treat stormwater runoff prior to discharge to the storm drain or local water.  As with any commercial and/or industrial activity within the Dischargers’ jurisdictions that has the potential to discharge pollutants in stormwater runoff, RGOs may also be subject to regulation under other sections of the Existing Permit and incorporated Management Plan, including the Illicit Discharge Control and Industrial and Commercial Discharge Control sections.  

3.
Finding No. 16 17 is revised to read:  

16 17.
The Regional Board recognized, in its “Policy on the Use of Constructed Wetlands for Urban Runoff Pollution Control” (Resolution No. 94-102), that urban runoff treatment wetlands that are constructed and operated pursuant to that Resolution and are constructed outside of a creek or other receiving water, are urban runoff treatment systems and, as such, are not waters of the United States subject to regulation pursuant to Sections 401 or 404 of the federal CWA.  Regional Board staff is working with the California Department of Fish and Game (CDFG) and the U.S. Fish and Wildlife Service (USFWS) to identify how maintenance for stormwater treatment controls required under permits such as this Permit can be appropriately streamlined, given CDFG and USFWS requirements, and particularly those that address special status species.  Dischargers are expected to work diligently and in good faith with the appropriate agencies to obtain any approvals necessary to complete maintenance activities for treatment controls.  If the Dischargers have done so, such efforts shall be considered by the Regional Board in determining compliance with Provision C.3.e of this Order. Dischargers are expected to work diligently and in good faith with the appropriate agencies to obtain any approvals necessary to complete maintenance activities for stormwater treatment and runoff controls. If the Dischargers have done so, and maintenance approvals are not granted, where necessary, the Dischargers shall be deemed by the Regional Board to be in substantial compliance with Provision C.3.e of this Order.

4.
Finding No. 17 18 was updated to include mention of other public outreach events conducted by Regional Board staff.  Also added was a description of the Review and Comment periods provided to the Program, public and interested parties.

5.
Provision C.3.a Performance Standard Implementation, is replaced in its entirety to read:

a.   New Development and Redevelopment Performance Standard Implementation:

The Dischargers shall continue to implement and improve, as necessary and appropriate, the Performance Standards for new development and redevelopment controls (NDCC-1 through NDCC-26) detailed in Table 3-1 of the Program’s 1999-2004 Stormwater Management Plan.   In addition, the Dischargers shall implement the following Performance Standards:

i.
Each Discharger shall ensure access to treatment measures to Contra Costa Mosquito and Vector Control District staff; and

ii.
Each Discharger shall provide educational materials to municipal staff, developers, contractors, construction site operators, and owner/builders, early in the planning process and as appropriate.

5.
Provision C.3.c Applicable Projects – New and Redevelopment Project Categories, subhead ii. Group 2 Projects, is revised to read:

iii.
Alternative Project Proposal:  The Program may propose, for approval by the Regional Board, an alternative Group 2 Project definition.  Any such proposal shall contain supporting information about the Dischargers' development patterns, and pollutant source information, that demonstrates that the proposed definition is comparable in effectiveness to the Group 2 Project definition (i.e., that a comparable development area and/or pollutant loading would be addressed under the proposed alternate definition).  Proposals may be submitted anytime up to April 15, 2005, i.e., six months prior to Group 2 implementation.  Proposals may be submitted at any time, with the understanding that the Group 2 Project definition, as described in Provision C.3.c.ii will be upheld as the default in the absence of an approved alternative project proposal.

6.
Provision 3.e. Operation and Maintenance of Treatment BMPs is changed to read:  

All treatment BMPs must be adequately operated and maintained. Each Discharger shall implement an operation and maintenance (O & M) verification program, which shall include the following…. 

7.
Provision C.3.e Operation and Maintenance of Treatment BMPs, subheads I and ii, are revised to read:

i.
Compiling a list of properties (public and private) and responsible operators for all treatment BMPs.  Information on the location of all stormwater treatment measures shall be sent to the local vector control district.  In addition, the Dischargers shall inspect a subset of prioritized treatment measures for appropriate O&M, on an annual basis, with appropriate follow-up and correction.
ii.  
Verification and access shall at a minimum shall include:  Where a private entity is responsible for O&M, the entity’s signed statement accepting responsibility for maintenance until the responsibility is legally transferred to another entity; and access permission for representatives of the Discharger, local vector control district, and Regional Board staff strictly for the purpose of O & M verification for the specific stormwater treatment system to the extent allowable by law; and, for all entities, either….

8.
To Provision C.3.e, add subhead iv, which reads:

iv.  
The program shall submit by December 15, 2003, a vector control plan, acceptable to the Executive Officer, after consultation with the Contra Costa Mosquito and Vector Control District.  The plan shall include design guidance for treatment measures to prevent the production of vectors, particularly mosquitoes, and provide guidance on including vector abatement concerns in O&M and verification inspection activities.

9.
Provision C.3.f. Limitation on Increase of Peak Stormwater Runoff Discharge Rates, subhead i, is changed to read: 

The Dischargers shall manage increases in peak runoff flow and increased runoff volume, for all Group 1 Projects, where such increased flow and/or volume can is likely to cause increased erosion of creek beds and banks, silt pollutant generation, or other waterbody impacts to beneficial uses due to increased erosive force.  Such management shall be through implementation of a Hydrograph Modification Management Plan (HMP).  The HMP, once approved by the Regional Board, will be implemented so that post-project runoff shall not exceed estimated pre-project rates and/or durations, where the increased stormwater discharge rates and/or durations will result in increased potential for erosion or other adverse impacts to beneficial uses, attributable to changes in the amount and timing of runoff.  The term duration in this section is defined as the period that flows are above a threshold that causes significant sediment transport and may cause excessive erosion damage to creeks and streams.

10.
Provision C.3.f. Limitation on Increase of Peak Stormwater Runoff Discharge Rates, subhead iv, is amended to include the following text:

5. Guidance on management practices and measures to address identified impacts.

The Dischargers may prioritize which individual watersheds the HMP would initially apply to, if it is demonstrated in the HMP that such prioritization is appropriate.

The Dischargers may work appropriately with the Santa Clara Valley Urban Runoff Pollution Prevention Program and/or other Bay Area stormwater programs as part of completing these requirements.  For example, the Permittees may wish to expand on the literature review being completed by the Santa Clara Valley Urban Runoff Program under its permit, rather than authoring their own literature review from scratch.  While such cooperation is encouraged, it shall not be grounds for delaying compliance beyond the schedule set forth herein.

11.
Provision C.3.h is amended to read:

h.   Alternative Certification of Adherence to Design Criteria for Stormwater Treatment Measures:  

In lieu of conducting detailed review to verify the adequacy of measures required pursuant to Provisions C.3.d. and C.3.f, a Discharger may elect to accept a signed certification from a Civil Engineer or a Licensed Architect or Landscape Architect registered in the State of California, or another Discharger that has overlapping jurisdictional project permitting authority, that the plan meets the criteria established herein.  The Discharger should verify that each certifying person has been trained on BMP design for water quality not more than three years prior to the signature date, and that each certifying person understands the groundwater protection principles applicable to the project site (see Provision C.3.i, Limitations on Use of Infiltration Treatment Measures).  Training conducted by an organization with stormwater treatment BMP design expertise (e.g., a university, American Society of Civil Engineers, American Society of Landscape Architects, American Public Works Association, or the California Water Environment Association) may be considered qualifying.

12.
Provision C.3.i. Limitations on Use of Infiltration Treatment Measures – Infiltration and Groundwater Protection, subhead vi, is revised to read:

 vi.
“Infiltration devices shall be located a minimum of 100 feet horizontally from any known water supply wells.”

13.
Provision C.3.l. Update General Plans, is changed to read:

If necessary (and only to the extent which is necessary) in order to be able to require implementation of the measures required by Provision C.3 for applicable development projects, at the next scheduled update/revision of its General Plan occurring no later than October 14, 2005, each Discharger shall confirm that it has incorporated water quality and watershed protection principles and policies into its General Plan or equivalent plan, to the extent necessary to require implementation of the measures required by Provision C.3 for applicable development projects.  These principles and policies shall be designed to protect natural water bodies, reduce impervious land coverage, slow runoff, and where feasible, maximize opportunities for infiltration of rainwater into soil.  Such water quality and watershed protection principles and policies may include the following, which are offered as examples….

14.
Provision C.3.l subhead iii, is changed to read:

iii.
Preserve, and where possible, create or restore areas that provide important water quality benefits, such as riparian corridors, wetlands, and buffer zones.  Encourage land acquisition and/or conservation easement acquisition of such areas;

15.
Provision C.3.n Reporting, subhead ii, is revised to read:

ii. For projects that must implement treatment measures, report which treatment BMPs were used and numeric-sizing criteria employed, the operation and maintenance O&M responsibility mechanism including responsible party, site design measures used, and source control measures required.  This reporting shall begin in the Annual Report following the implementation date specified in C.3.c.  This information shall also be reported to the appropriate local vector control district, with additional information of access provisions for vector control district staff.
16.
Alameda, Contra Costa and San Mateo Counties Permit Provision C.3.n. Reporting, including Pesticide Reduction Measures, subhead iii., is removed:

C.3.n. Reporting, including Pesticide Reduction Measures
iii.
A summary of the types of pesticide reduction measures required for those new development and significant redevelopment projects to be addressed under Provision C.3.c, and the percentage of such new development and significant redevelopment projects for which pesticide reduction measures were required.  These measures are required under renumbered Provision C.10, and relate directly to Provision C.3 requirements. 
II.
San Pablo Watershed Neighbors Education and Restoration Society Comments

SPAWNERS 1.


The San Pablo Watershed Neighbors Education and Restoration Society  (SPAWNERS) supports the proposed changes to the National Pollution Discharge Elimination System (NPDES) municipal stormwater permits. SPAWNERS is a community group dedicated to preserving, understanding, and educating others about San Pablo Creek, its tributaries, and the surrounding land.

The permits should be amended as proposed because they will protect creeks, riparian corridors, and their beneficial uses from further degradation caused by urban runoff. Urbanization impacts our natural waterways through increased peak run off, which leads to erosion, and increased pollutants resulting in lower water quality. The amendment would address both these issues. The result will be greater protection for creeks and riparian areas, preservation of their esthetic value and wildlife habitat, as well as preventing damage to private property. 

Our creeks and their riparian corridors are among the few vestiges of wildness in our increasingly urban environments. It is important to both people and wildlife to preserve what remains.

Response: Comment Noted.


SPAWNERS 2.


In one respect the proposed changes will be beneficial to developers because they will lead towards more uniform regulations throughout the Bay Area and California, following permit amendments in Santa Clara County and the Los Angeles area. 

Response: Comment Noted.


SPAWNERS 3.


One concern about these changes is that they may place a burden on regulatory staff. It is important that funding be provided for Clean Water Programs to work with developers and property owners to fairly implement and enforce the new regulations.

Response: 
The existing permit requires implementation of controls on new and significant redevelopment. However there will be some increased cost to the program to implement the proposed more stringent requirements in this amendment. To allow time for training and budgeting is one of the reasons why the proposed TO allows 21 months to implement the first tier of projects.

iii.
Contra Costa Clean Water Program Comments

CCCWP 1.


Other Commenters who made substantially the same comment:

Contra Costa County Public Works Department 

The amendment would divide the countywide Program into two, distinct separate areas with inconsistent compliance mandates.  Since the inception of the Program and the issuance of a Joint Municipal NPDES Permits by the San Francisco Bay and Central Valley RWQCBs in 1993 and 1994, respectively, these two NPDES permits have been essentially identical allowing for a coordinated countywide approach. The proposed Order threatens to create a number of unnecessary and potentially divisive consequences. Significant conflicts will arise in planning, implementing and allocating group resources (i.e., both staff and financial) in an effort to comply with the new requirements being instituted within a portion of the countywide Program. While we understand the Regional Board’s motivation to institute the new standards imposed on Santa Clara throughout the Region, logistically and programmatically it doesn’t make sense for Contra Costa.

(b) This split is especially a burden on the Unincorporated County, which has significant land portions under both jurisdictions.

Response:  Comment noted.  Most counties, Santa Clara and Contra Costa among them, are split between two regions.  The Contra Costa Program has functioned well over the past decade, even though it is split between two regions.  It is not the intention of Region 2 to damage this functionality.  At worst, there may be temporary increases in effort made by Permittees under Region 2’s jurisdiction, relative to those under Region 5’s jurisdiction, but the extensive lead-time provided to the Permittees to implement the new requirements will minimize any potential “uneven playing field” within the Program.   

Further, in personal communications with staff from Region 5, we understand that Region 5 staff will propose that the Region 5 Contra Costa Clean Water Program permit, when reissued in 2004, include essentially the same requirements for new and significant redevelopment as are being proposed in this TO.  The timeline that Region 5 will require for implementation is unknown, but could also be similar to that required by this permit, this resulting in minimal differences between the portions of the county regulated by different Water Board regions.   Until that point, Permittees under Region 5’s jurisdiction will be held to their current requirements.  This situation does not require that the County develop two divergent but equally stringent types of compliance programs; it merely may mean that three cities and a portion of the unincorporated County will not be required to implement the new requirements as soon.

A possible alternative to this situation would be to regulate the entire Contra Costa Countywide stormwater program under one regional board.  Since the majority of the County falls within Region 2, it may be appropriate for east County areas to come under regulation by Region 2, solely for the purposes of the municipal stormwater permit.  As an example, the majority of the City of Morgan Hill in Santa Clara County is within the basin of the Central Coast Regional Water Quality Control Board (Region 3).  We are working with that City and Region 3 on an agreement to place the City under Region 3’s authority.   If the Cities of Antioch, Brentwood, Oakley, and eastern Unincorporated County request to be covered under Region 2, we could accommodate that request.


CCCWP 2.


The reasons cited in the Fact Sheet and subject Order to amend the Contra Costa Permit existed before the adoption of Santa Clara’s Provision C.3. If the intent of this amendment is to establish a “level playing field” in the region, then all NPDES permits and any amendments should have been discussed and approved at the same time. This would have provided all local governments in the Bay Area equal access to the development of Santa Clara’s Provision C.3., which has predictably become the model for the Bay Area.

Response:

The commenters appear to agree with the reasons given in the Fact Sheet and TO for implementing new requirements, but claims that commenters should have been given the opportunity to comment on the earlier Santa Clara Valley order.  Indeed, the Santa Clara Valley order was open for public participation.  The CCCWP actively participated in numerous workshops and Board meetings about the Santa Clara Valley order, including workshops on August 30 and September 5, 2001.  In addition, CCCWP provided written comments on the Santa Clara Valley order.


CCCWP 3.


Other Commenters who made substantially the same comment:

Contra Costa County Public Works Department, Home Builders Association of Northern California (HBANC)

The proposed amendment would pose an enormous public health risk to our residents (i.e., the creation of mosquito breeding opportunities, possibly increasing the spread of the West Nile virus).

The proposed amendment will require that runoff be treated and/or infiltrated, and managed onsite or within a regional facility in order to remove pollutants and protect streams from erosive flows. Building stormwater facilities designed to detain, retain and/or infiltrate stormwater will significantly increase opportunities for mosquito breeding. This has been confirmed in other areas of the nation and the state
. While the Regional Board recognizes this problem in Finding #14, it fails to recognize the major public health crisis facing our region. 

It is anticipated that mosquitoes infected with the West Nile virus will be found in Contra Costa County next year.  Indeed, stormwater engineers are working to improve stormwater treatment designs in an effort to minimize the creation of mosquito habitat. However, these efforts have just begun and more practical experience (i.e., design methods, maintenance requirements, costs, etc.) needs to be gained. Moving forward in the San Francisco Bay Region with requirements that will mandate the implementation of treatment BMPs that will exacerbate mosquito breeding and increase the potential spread of the West Nile virus would be irresponsible.

Response:

We agree that treatment measures must be designed and operated so as to avoid excessive ponding and minimize the potential for vector breeding.
  We are working with the Bay Area mosquito abatement/vector control agencies, and the State Department of Health Services, and recommending that the appropriate local mosquito abatement district be informed of the location of all stormwater treatment measures.  We also recommend that all treatment measures be accessible to mosquito district staff.  In addition, we will work with all stormwater programs, the vector control districts, and practitioners in the field to create plans and guidance for vector resistant designs for stormwater treatment measures, and to improve operation and maintenance practices to spot problems that may breed mosquitoes, and correct them.  The TO has been revised to include these two changes.  In response to this comment and other related comments, we have amended TO Section C.3.e.iii and C.3.n to read as follows:

1.  C.3.n. Reporting, subhead ii., This information shall also be reported to the appropriate local vector control district, with additional information of access provisions for vector control district staff.

2.  At C.3.e.ii., add   Verification  and access assurance shall at a minimum include:  Where a private entity is responsible for O&M, the entity’s signed statement accepting responsibility for maintenance until the responsibility is legally transferred, and access permission for representatives of the Permittee, local vector control district, to the extent permitted by law, and Regional Board staff strictly for the purpose of operation and maintenance verification for the specific stormwater treatment system; and either

3.  Add to C.3. e. a new section, iv.   C.3.e.iv. The program shall submit a vector control plan for Executive Officer approval by December 15, 2003.  The plan shall include design guidance for treatment measures to prevent the production of vectors, particularly mosquitoes, and provide guidance on including vector abatement concerns in operation and maintenance and verification inspection activities.

We take very seriously potential threats to public health, livestock health, health of wildlife, etc., including the potential spread of the West Nile Virus.  In 1994, the Board passed Resolution No. 94-102, which, while supporting the use of constructed wetland features to treat stormwater pollution, also recognized the need for dischargers to address vector control in the constructed controls.   Policy Section 5 of 94-102 is dedicated to that issue.  It is important to continue to address it as the construction of treatment controls moves forward under the TO. 

There are a number of design details that can be used to minimize the chance that a landscape-based treatment control will breed mosquitoes.  These include, but are not limited to, limiting ponding times to less than 72 hours, incorporating subdrains into treatment controls located in tight soils to allow for infiltration of water and avoid creating standing water, and designing permanent, or “wet,” pond depths and managing vegetation to minimize large (i.e., at least several meters in diameter) and very dense stands of vegetation, like very dense stands of cattails and bulrush.
  Design details such as subdrains, have been designed into already-approved projects, such as vegetated swales for the Port of Oakland’s recently approved 4,000-space airport parking lot and some of the proposed controls to treat stormwater runoff from the Bay Bridge Toll Plaza.  Because they are presently being incorporated into projects, we believe that part of the solution is to continue to incorporate appropriate details into projects.  Additional details may be identified in the future.  Such additional details would provide additional ways of reducing potential mosquito habitat, beyond already-identified details.  We will continue to work on this issue with the CCCWP, Bay Area vector control districts, and the State Department of Health Services.


CCCWP 4.


Other Commenters who made substantially the same comment:

City of Walnut Creek

The “Bellfower” decision requires the implementation of new development standards for “future” permits; it does not require amending existing Permits prior to their expiration.

Response: 

While we considered the precedential nature of the Bellflower decision, the TO was based on the record developed for Contra Costa County.  The TO implements the requirements of the Clean Water Act requiring the Board to require controls to reduce the discharge of pollutants to the maximum extent practicable, including management practices, control techniques and system, design and engineering methods, and such other provisions as the Board determines appropriate for the control of such pollutants.  The regulations implementing this requirement expressly require controls to reduce pollutants discharges originating from new development and significant redevelopment. 

We consider the amendment of the permit at this time to be both necessary and appropriate due to the need to control the amount of storm water pollutant discharges associated with new and significant redevelopment and to impose additional controls relating to these discharges that reflect current performance standards.  Reopening the permit during its term for these reasons is permissible under state and federal law.  See also response to Comment WC3.


CCCWP 5.


The analysis of cost associated with the amendment is completely inadequate and unsupported by any relevant information.  Commenter notes that vector control, inspection, and maintenance costs could be significant; that the NPDES MS4 permit fees have increased; and, states that the Board’s consideration of costs relies solely on a cost estimate prepared by the LA RWQCB and presented to the Board at its July 2001 meeting.

Response: 

Vector Control

Please see response to Comment CCCWP 3 above and Comment HBANC 10.  Briefly, we share the concern about vector-borne diseases.  While the West Nile Virus presently represents a very small public health threat, it is crucial to ensure that this remains the case.  On this issue, we have been in discussions with Bay Area Vector control agencies, including the Contra Costa Vector Control District, and the State Department of Health Services.  As described in our response to HBANC 10, we have revised the TO to better address this issue.  Further, we believe that there are a number of practical design details that can be incorporated into treatment controls—and which are presently being incorporated into treatment controls—to reduce the potential for these controls to become significant sources of mosquitoes.  We believe that given the revisions to the TO, further dissemination of existing information about appropriate designs to minimize the creation of vector habitat in controls, and inclusion of those details in treatment control designs, costs to vector controls agencies will be reasonable and will be minimized, while still allowing the Co-permittees to appropriately address the water quality impacts of their new development and redevelopment projects.

NPDES MS4 Permit Fees

Commenter is correct that NPDES MS4 permit fees have increased.  The fee increase was initiated by the State, and adopted by the State Legislature, in light of the State budget.  It represents a program initiated by the State to transfer a portion of the State’s cost to administer and implement the Permit from the State’s General Fund to dischargers and reflects the overall trend to fund more State programs through fees.
Board Consideration of other Costs
Commenter’s statement that, “[t]he analysis of cost associated with the amendment is completely inadequate and unsupported by any relevant information,” is not correct.  Substantial information has been reviewed and prepared showing that the costs of stormwater treatment BMPs at new and redevelopment sites are expected to be reasonable for the water quality benefits they will bring, with costs in the range of 1-2% of total project costs.
, 
 This information is in the record and presented to the Commenter, as further described below.  We have examined cost broadly, including the cost of construction, operation, and maintenance of controls; land costs; the experience of other municipalities; and the status of Permittee implementation of existing requirements. The TO is consistent with the conclusion of the State Board in WQ Order 2000-11 that, although cost is a relevant factor in determining MEP, a Regional Board is not required to do a cost benefit analysis.

Cost Estimate Case Studies

Relative cost comparisons and BMP cost calculations were performed by Board staff and by a private consulting civil engineer hired by the Homebuilders’ Association of Northern California (HBANC).  They indicated costs would be in the range of 1-2% of total project costs.
 This was the case even though the consulting engineer chose a very expensive method of treatment for his estimate, underground detention in large pipes.  The engineer’s estimate was completed during a review of a separate, but very similar permit, Order No. 01-119, the Santa Clara Valley NPDES MS4 permit.  Because the treatment control sizing requirements and applicable projects are the same in Order No. 01-119 and the TO—that is, because the governing requirements for the estimate are the same in each case—that estimate applies to the TO, as well.

The Board staff analysis, cited in the TO’s draft Fact Sheet, used a nationwide literature review of BMP costs, including maintenance, to estimate costs.
  The numbers in the literature review were applied to a Bay Area site for which Board staff had received detailed cost information from a developer, and cost analyses for two treatment control solutions—detention basins and vegetated swales—were prepared.  The analyses were prepared with differing land costs to see how treatment control costs changed as a percentage of total project cost, with different land costs.  This analysis found that, in all cases, costs were in the range of 1-2% of total project costs for detention basins, or less for vegetated swales. 

Further, the Fact Sheet cites a number of references (particularly at footnote 6, although additional references are cited elsewhere in the Fact Sheet) that discuss projects where incorporation of treatment controls has reduced costs, increased project property values, or otherwise been cost-neutral or less than the Board staff’s and consulting engineer’s cost estimates.  These references include references from the National Association of Homebuilders’ magazine and a detailed discussion of Village Homes in Davis, where the project’s extensive landscaping costs were paid for by the savings from using surface drainage (swales and detention basins) rather than underground pipes.  Based on these references and anecdotal experience with other projects, we believe that many projects will be able to incorporate BMPs in a cost-neutral way or otherwise such that the overall BMP cost is less than the 1-2% estimate.

Cost Burden Method of Analysis Reviewed

A different way of looking at cost is cost burden analysis, which looks at the portion of project costs related to infrastructure, fees, and grading, and compares them to a fixed metric.  Based on recent submittals from developers with residential new development projects requiring Clean Water Act Section 401 water quality certification, a reasonable cost burden for infrastructure costs, grading, off-site improvements/local impact fees is about 15% of a project’s market value.
 Assuming an average price per unit of $450,000,
 the HBANC’s 67-lot case study project would have a total market value of about $30 million.  Thus, an acceptable cost burden for the project, by this metric, would be about $4.5 million.  In that case study, the engineer gave the costs of infrastructure, city fees, and other improvements for the whole project as $1.5 million.  This suggests two things:  First, that this particular project has a significantly lower cost burden than similar projects elsewhere, so that the project could still remain feasible, even if those costs increased dramatically; and second, that the additional cost represented by the requirements of the TO remains reasonable, even when viewed in a different light.

July 2001 and October 2001 Cost Estimates

Commenter discusses in some detail an estimate, presented to the Board in July 2001, that was originally prepared by LA RWQCB staff.  We have previously acknowledged, including at the July 2001 Board meeting, that this estimate was not sufficiently robust.  We have subsequently discussed the July 2001 estimate’s shortcomings—and the preparation of a more robust cost estimate in October 2001--at forums including the BASMAA New Development Subcommittee, on which Commenter sits.  The October 2001 cost estimate estimated treatment control installation and maintenance costs for detention basins and vegetated swales for a given project.  Despite Board staff’s presentation of this estimate at the Commenter’s own April 24, 2002, workshop and citation of the estimate in the Fact Sheet, which was provided to Commenter, Commenter maintains it is unaware of the estimate.  Staff will mail a hard copy of the estimate to the Commenter. 

Land Costs

As noted in the Fact Sheet’s cited references, it is unclear that land costs are a significant issue, as controls like vegetated swales can often be constructed on land that was to be used as landscaping anyway, thus requiring no net change in land use when implementing controls.  Other controls, such as underground filter vaults, can be constructed under street rights-of-way or parking, or otherwise in areas such that the controls do not require additional land.  Finally, to the extent controls such as detention basins may require additional land, they can be designed to enhance project property values.  To the extent land costs are high, there will be a disproportionate benefit to property values in dollars, as compared to locations with lower property values.  We note that such controls, including even stricter requirements, have been implemented in other areas of the country with disproportionately high land values, including: Seattle, Washington; Portland, Oregon; and Prince George’s County, Maryland.

Draft BASMAA Report

Commenters cite a recent draft report, prepared by Gary Minton for BASMAA, as finding that inspection and maintenance costs will be very high for constructed controls.  We do not disagree that controls require inspection and maintenance, or that this requirement is reflected in the TO.  However, the draft BASMAA report, which had a very low budget and concomitantly low ability to collect detailed information, was only a first step in understanding costs.  The draft report is unclear on what activities the estimated costs represent and how they might relate to potential Bay Area costs. It is our understanding that information that would allow these costs to be compared to potential Bay Area implementation costs, such as a quantitative understanding of the types of controls being inspected, the tasks completed as part of the inspections, etc., was generally not collected and has not been provided in the draft report, although a subsequent project may allow for the information to be collected and presented.  Indeed, a portion of the cost estimates, for municipal review of drainage plans, appears to apply to drainage designs for any project, regardless of whether the project has incorporated BMPs, and it is unclear what portion might be due to requirements for treatment controls or other BMPs.  We appreciate Dr. Minton’s work and the information provided in the draft Report, but the conclusions that one can draw from the presented information are necessarily limited.

The TO would require that installed controls be inspected for the life of the related project(s), and that the Co-Permittees verify that maintenance is occurring through inspection of a prioritized subset of controls.  The additional time given for implementation of controls on smaller projects is meant to allow for the growth in experience with BMPs that can be efficient in treating runoff while minimizing associated costs, including inspections and maintenance.  Section C.3.e.i of the TO requires inspection of only a subset of installed treatment controls every year, rather than the much more substantial 50-100% that is inspected in other jurisdictions, such as in Puget Sound, and provides that private entities that maintain controls shall provide annual verification of maintenance (Section C.3.e.ii).  Thus, the TO includes measures to reduce the potential cost of inspection for municipalities.

Further, we anticipate that many municipalities will include a portion of the required inspections as part of their ongoing industrial and commercial business inspections.  That is, the treatment control inspections may become another box on the existing Certified Unified Program Agency (CUPA) inspection or similar checklist.  Finally, we believe that many controls, such as vegetated swales, require very simple inspection and maintenance, such as regular mowing and a periodic visual check to ensure the vegetation is still robust, the swale is not eroding, etc.  For other controls, such as some of the box-in-ground filters, an inspection may require lifting a metal grate, but the inspection to determine amount of accumulated sediment and/or whether it has been regularly removed, should be relatively straightforward, and similar to existing ongoing inspections of storm drain drop inlets.  We concur with the commenter that cumulatively, these types of inspections, while individually straightforward, will require time in addition to that presently required for storm drain and related inspections.  However, because of the types of issues discussed—that many BMP inspections would be completed as an addition to existing inspections on a site, that some types of BMPs have very simple inspections, etc., and because these issues are not addressed in the draft Report prepared for BASMAA, we question the Commenter’s conclusion that inspection and maintenance costs of the facilities will be “exorbitant.”  Rather, as discussed above, we have shown they will be reasonable.
Status of Implementation of Existing Requirements

Finally, we note that there is significant unevenness in treatment control and other BMP implementation, as presently required by the commenter’s Permit, across the Co-Permittees.  Although there is an existing requirement to implement treatment controls on significant projects, and some projects do incorporate controls, many other projects, including the largest projects ever reviewed by the Co-Permittees--projects comprising thousands of homes and hundreds of acres, such as Windemere and Gale Ranch--required project-by-project Board review in order for treatment controls to be incorporated.  The lack of implementation of these MEP BMPs has been a cost savings since they were required under the permit.  

Summary

In summary, the record includes a discussion of costs that has numerous citations of available cost data demonstrating that costs are reasonable, and estimating that they are within 1-2% of overall project costs.


CCCWP 6.


Amending the Program’s Permit in its fourth year of implementation will unnecessarily waste public funds.

Response:  

We disagree that agency staff time and public funds are being wasted with amendment of the Permit at this time.  When the permit is up for reissuance in 2004, we do not anticipate revisiting Provision C.3, rather, we envision that the deadlines and requirements established at this point will be transferred into the new permit in whole.  While it is possible that changes will be made based on new information, we anticipate any such changes to be minor, if any at all.  Having dealt with the major issues presented by the revision of the C.3 Provision separately will allow time and energy in the 2004 reissuance to be focused on the other program areas. This does not constitute a waste of staff time or public funds.  In addition, the C.3 implementation requires long lead times, which can begin now.


CCCWP 7.


The implementation timelines in the proposed amendment are unrealistic given the procedural mandates municipalities must follow and the complexity and scope of the requirements.

Following is the Regional Board staff’s response to the Program’s July 26, 2002 comments to the Administrative Draft TO on this issue:

“The proposed implementation schedule is based on our understanding of the actual implementation of similar provisions by the municipalities included in the Los Angeles municipal stormwater permit. While we realize that each jurisdiction’s General Plan is different, and that each jurisdiction will be affected in a different way by the new requirements, we found that Southern California permittees were able to make any necessary ordinance modifications within six months and implement the requirements one month later. This finding is supported by survey results provided with stakeholder comments that show the City of LA, LA County, San Diego County and the City of San Diego did not require extra time to fulfill requirements.”

We have reviewed the above-mentioned survey and see nothing to support the statement that Southern California permittees were able to modify ordinances within six months and implement one month later. It is our understanding that full implementation of the SUSMP requirements in Southern California have yet to occur and have been challenged in court. The Program has outlined the necessary steps for incorporating the Provision C.3. requirements into the development project review and approval process. We see no reason why Regional Board staff must rely on the Los Angeles timeline for its justification. Furthermore, Contra Costa County, which has a total population of fewer than one (1) million, can’t be compared to Los Angeles or San Diego Counties, which have populations of over 9 million and 3 million, respectively.

Response:

The commenters do not state which implementation dates are unrealistic or suggest alternative dates with explanations.  Nor do they describe which procedural mandates the TO will cause them to invoke.  The implementation dates in the TO were worked out through the stakeholder process with not only Contra Costa County, but other Bay Area stormwater programs as well.  We believe the time frames are reasonable.  Similar, if not more rigorous, timeframes are in effect in the Santa Clara Valley, whose stormwater program began implementing requirements similar to those proposed in this Tentative Order one year ago.  The lessons learned and materials developed by the Santa Clara Valley program will assist the other Bay Area programs in meeting the implementation dates.  While General Plans require very long time lines to change, the TO has been revised to clarify that there is no deadline for changes to the General Plan.  No permittee has yet stated that General Plans must be changed to implement these requirements.  Also, ordinances may take many months to move through the Permittees local government, yet no Permittee has commented that new ordinance language is required by the TO implementation.


CCCWP 8.


Municipalities may not be able to adequately operate and maintain required treatment BMPs thereby increasing the potential risk of West Nile virus.

Funding the implementation of the new requirements and the ongoing operation and maintenance of installed treatment BMPs along with existing NPDES activities and the anticipated costs associated with the TMDL Program is a fundamental issue facing municipalities throughout the state. As discussed in [our] comment #4, municipalities may not be able to secure adequate funding to implement their NPDES program, including the operation and maintenance of treatment BMPs. In light of the potential public health risks associated with creating thousands of stormwater detention, retention, and infiltration basins, the ability of municipalities to adequately maintain these devices can’t be ignored by the Regional Board.

Response:

Detention, retention and infiltration basins are treatment options, applicable in certain circumstances, and ultimate numbers are hard to predict.  The requirements for Permittees are not that they assume direct responsibility for operation and maintenance of all stormwater treatment measures, though with adequate resources, that may be an efficient alternative.  The TO requires that Permittees assure adequate maintenance through an inspection program, with follow-up, which targets a prioritized subset of the stormwater treatment installations.  We agree that this requirement is new work that the Permittees will need to pay for, though they may be able to integrate this function with some existing inspection function for efficiency.


CCCWP 9.


The ability of municipalities to provide timely maintenance of installed stormwater quality basins can’t be stressed enough. Concerns expressed in public comments to the Regional Board on the Santa Clara C.3. Provision regarding the potential regulation of stormwater treatment devices (e.g., constructed wetlands, water quality basins, wet ponds, etc.) as wetlands or protected habitat by the California Department of Fish and Game, the U.S. Fish and Wildlife Service, and/or the U.S. Army Corps of Engineers have not been addressed. This concern was raised several times at the October 17, 2001 Regional Board hearing. In direct response to comments from a representative of the Silicon Valley Manufacturer’s Group, the Regional Board committed to meeting with stakeholders and key state and federal regulators to address this issue. The Program has inquired numerous times regarding any such meetings or efforts to address this matter. To date, the Program is not aware of any attempts by the Regional Board to address this issue.

The following response by Regional Board staff to the Program’s July 26, 2002 comments on this issue was completely inadequate and illustrates the Regional Board’s blind pursuit of instituting C.3. requirements regardless of the circumstances:

“Discussions between the Regional Board, the California Department of Fish and Game, the U.S. Fish and Wildlife Service and the National Marine Fisheries Service, are ongoing, with the goal of developing a formal written communication, such as a Memorandum of Agreement, regarding maintenance of landscape-based water quality treatment features.”….. “We are sympathetic to the difficulties this causes to cities but are unable to change the requirements of the Federal and State Endangered Species Act.”

While we appreciate that the Regional Board staff is “sympathetic to the difficulties this causes to cities”, sympathy will not resolve or protect cities from potential liabilities. Since discussions to resolve this matter are “ongoing” we request the Regional Board postpone adoption of this proposed amendment until such an agreement is secured. We further request representatives of the Program, the California Stormwater Quality Task Force, and Bay Area Stormwater Management Agencies Association be invited to participate as stakeholders in these discussions.

At a minimum, the Regional Board should include in the Order a revised version of the safe harbor language provided in Finding #16. Specifically, “Dischargers are expected to work diligently and in good faith with the appropriate agencies to obtain any approvals necessary to complete maintenance activities for stormwater treatment and runoff controls. If the Dischargers have done so, such efforts shall be deemed by the Regional Board to be in compliance with Provision C.3.e of this Order.”

Response:

In response to this comment, Finding #16 is revised (please see below).  In addition, Board staff will continue to work with the Resource Agencies to resolve these concerns on an informal basis. The inclusion of the change in the Finding, rather than the provision, is intended to provide guidance for the future or until this issue is resolved by formal consultation among the Federal agencies.

Revised Finding # 16 17: The Regional Board recognized, in its “Policy on the Use of Constructed Wetlands for Urban Runoff Pollution Control” (Resolution No. 94-102), that urban runoff treatment wetlands that are constructed and operated pursuant to that Resolution and are constructed outside of a creek or other receiving water, are urban runoff treatment systems and, as such, are not waters of the United States subject to regulation pursuant to Sections 401 or 404 of the federal CWA.  Regional Board staff is working with the California Department of Fish and Game (CDFG) and the U.S. Fish and Wildlife Service (USFWS) to identify how maintenance for stormwater treatment controls required under permits such as this Permit can be appropriately streamlined, given CDFG and USFWS requirements, and particularly those that address special status species.  Dischargers are expected to work diligently and in good faith with the appropriate agencies to obtain any approvals necessary to complete maintenance activities for stormwater treatment and runoff controls. If the Dischargers have done so, and maintenance approvals are not granted, where necessary, the Dischargers shall be deemed by the Regional Board to be in substantial compliance with Provision C.3.e of this Order.

CCCWP 10.


Municipalities are unable to prevent an increase in 303(d) pollutant discharges.

Provision C.3.b. requires that municipalities modify their project review processes in order to implement the requirements of the Order. Municipalities are required to condition permits to include a variety of control measures (i.e., source controls, treatment controls, and site design measures) to ensure pollutant discharges are reduced. However, one of the stated goals of the conditions will be to require no increase in a pollutant discharge from pre-project levels:

“For new and redevelopment projects that discharge directly to water bodies listed as impaired by a pollutant(s) pursuant to Clean Water Act Section 303(d), ensure that post-project runoff does not exceed pre-project levels for such pollutant(s), through implementation of the control measures addressed in this provision, to the maximum extent practicable, in conformance with Provision C.1.”

As provided in Finding #15, “Certain pollutants present in stormwater and/or urban runoff may be derived from extraneous sources that Dischargers have limited or no direct jurisdiction over”. Diazinon is one example of a pollutant for which municipalities have limited ability to regulate. A number of our urban creeks in Contra Costa are impaired by the pollutant diazinon. Currently, it is technically and legally impossible to ensure that there will be no increase in a direct discharge of diazinon into our urban creeks. In accordance with Provision C.1., municipalities will be forced to continually amend their Performance Standards in a futile effort to eliminate the discharge of a pollutant for which they have no authority to regulate.

Response:  

The Commentors present no evidence for their statement that Permittees are unable to prevent an increase in 303(d) pollutant discharges.  It is important to understand that this requirement to not increase pollutants to 303(d) waterbodies, the goal referred to in C.3.b. is conditioned by reference to Provision C.1., which describes the iterative process whereby performance standards evolve to the MEP standard.  In other words, Permittees are to accomplish this goal through applying BMPs to the MEP.  If they accomplish that and pollutants still increase, via C.1. they are in compliance.  As is currently the case, Performance Standards will only require amendment, and new efforts will only be necessary, when new information or technologies demonstrate that current Performance Standard no longer meets the MEP standard, or that the Permittees are not implementing at the current MEP.  Indeed, the Program is working on pesticide control strategies for stormwater runoff currently through participation in development of the pesticide TMDL, and participation in the Integrated Pest Management workgroup.


CCCWP 11a.



The definition of “Applicable Projects” outlined in Provision C.3.c. is overly inclusive and will have unintended consequences.

Requiring essentially all redevelopment projects to meet the “capture and treat” standard is counterproductive; and, is in direct conflict with Community Redevelopment Law articulated in the State’s Health and Safety Code (Division 24, Part I, Chapter 1), and municipalities’ growth management and smart growth policies. Regional Board staff’s findings that the tentative order “is expected to have a neutral effect on housing production, infill, affordable housing, transit-based housing and other aspects of smart growth” appears to be founded upon their original cost estimates, which we find to be wholly inadequate (see Comment 3.A. above).

The term “redevelopment project” has an entirely different meaning to local agencies, which are responsible for land use, than the Regional Board, which is responsible for protecting the waters of the state. The Community Redevelopment Law finds “that there exist in many communities blighted areas which constitute physical and economic liabilities, requiring the redevelopment in the interest of the health, safety, and general welfare of the people of these communities and of the state.”
  Requiring redevelopment projects to comply with Provision C.3. will result in permanent blighted areas and will derail municipalities planned efforts to promote redevelopment projects within their communities.

Response:  

For a discussion of costs, please see response to CCCWP comment 5.

For a discussion of the TO’s relationship to smart growth and potential impacts to projects like transit-oriented development, urban and suburban infill, and redevelopment projects, please see response to HBANC Comments 7 and 12.


CCCWP 11b.



The Program proposes that “Significant Redevelopment” be eliminated from the Group 2 project. At the very least, we believe the size threshold of redevelopment projects subject to Provision C.3, be consistent with the State Water Resources Control Board’s “Bellflower” decision. This decision upheld the Los Angeles RWQCB’s use of the redevelopment threshold of creating an additional impervious surface of 5,000 square feet or more.

The Program further proposes that certain redevelopment projects be excluded from the Group 1 project definition, or include permit language providing the opportunity to propose that certain projects be excluded from the Group 1 project definition. Examples of such projects to be excluded include, but are not limited to: redevelopment of blighted areas as defined in the Health and Safety Code, Section 33030-33039; affordable housing projects; projects within one (1) mile of a transit station or public transportation corridor; mix use projects or projects that implement an agency’s smart growth policies; and, redevelopment projects that implement the following minimum BMP measures (e.g., covered parking areas or uncovered parking areas with depressed landscape medians, slanted parking stalls, covered trash areas, water conserving landscapes, downspouts not directly connected, stormwater signage and stencils, and non-polluting building materials). The Program would welcome the opportunity to discuss this matter further.

Response: 

While the commenters do not provide a rationale for requesting modification of the definition of redevelopment, we find their request is unwarranted for several reasons.  Their request does not take into account the well-documented contribution of stormwater runoff pollution from existing development, as noted extensively in the record.  The federal regulations include significant redevelopment with new development, as an appropriate opportunity to include appropriate treatment measures, when it is both physically and economically practical.  

The record contains justification that pollutants wash off of roofs, road pavement, parking lots, and other paved portions of new development particularly, and that all land use categories studied have been shown to contribute pollutants.
  That is, the record shows that existing impervious and non-impervious urban surfaces are a source of water quality impairment.  

Capturing only redevelopment projects that increase impervious surfaces would greatly limit the water quality improvement effectiveness of the TO over time.  Because a large portion of Contra Costa County is built-out, many of the County’s watersheds are comprised of impervious surface.  The TO attempts to reduce the pollutants which stormwater mobilizes from these impervious surfaces as sites are redeveloped.  As stated above, the TO is supported by federal regulations that recognize this issue and require inclusion of significant redevelopment projects in the category of projects that must incorporate appropriate controls (40 CFR 122.26(d)(2)(iv)(A)(2)).  The federal regulations do not include the limitation being requested here.

The definition of Significant Redevelopment Projects in the TO has been developed based on facts specific to Contra Costa County.  The process of redevelopment provides an important opportunity, recognized in federal regulation, to economically implement stormwater treatment BMPs.  We do not agree that this opportunity should be limited to redevelopment projects that increase the amount of impervious surface, particularly because the initially constructed impervious surface can cover virtually the entire site for many potential redevelopment projects Contra Costa County, and, as established in the record, represents a significant contribution of urban runoff-related water quality problems.

Also, the structural treatment measures proposed for new and redevelopment have been demonstrated to remove pollutants, when properly operated and maintained.
  Therefore, the record indicates that widespread implementation of treatment measures at new development and redevelopment projects will reduce pollutants in stormwater runoff in the area covered by the TO, pollutants that are known to cause or contribute to exceedance of water quality standards and impacts to beneficial uses.


The negative impacts to water quality of stormwater runoff from impervious surfaces associated with all types of urban development are well documented and understood.
  The record shows that all development, regardless of where it is located, contributes pollutants to receiving water bodies through stormwater runoff.
  The TO correctly builds on the Permittees’ existing performance standards to require new development and redevelopment to treat stormwater runoff to MEP.
 

We concur with the commenter that higher-density forms of development can have numerous benefits over a more sprawling model of development.  These benefits can include reduced impacts to water quality as compared to the maximum potential impact created by sprawl.  This is because higher densities reduce the overall land area impacted by development, can avoid or reduce the need for residents to drive, and can improve the viability of mass transit options.  These effects can result in reduced pollutant discharge and reduced per-capita impervious surface, thus reducing pollutant discharge to waters and hydromodification impacts of new and redevelopment.  We strongly support “smart growth” efforts that appropriately take water quality impacts into account.  However, we note that, based on observation, the vast majority of developed area in Co-permittees jurisdictions requires use of an automobile or similar vehicle.  Even in the newest projects under construction, such as Windemere and Gale Ranch in Dougherty Valley, very few residents will live within walking distance of basic services such as grocery stores, hardware stores, bakeries, banks, and rail transit stops.  Walkability of other areas can be limited by the need to cross vast parking lots, low frequencies of public transportation service, including bus service, and the location of sidewalks adjacent to busy, noisy, and polluting arterial roadways on which traffic travels at relatively high speeds. 

The “waiver for impracticability” provision can provide flexibility for projects based on economic and practicability considerations.  Furthermore, there is no regulatory basis for exempting affordable housing or transit area projects, and the 1-2% cost of measures to comply with the Decision will not significantly impact decisions to build affordable housing.  Transit related projects that demonstrate impracticability of stormwater treatment, may be able to demonstrate that their transit related environmental benefits ameliorate the need for building treatment at another location.

The TO, draft Fact Sheet, and this Response to Comments include references that show that stormwater runoff BMPs are consistent with Smart Growth concepts that result in reduced water quality impacts, as compared to the maximum impacts that could occur from conventional development.  These include references discussing benefits from reductions in impervious surface and through clustering.  

As noted by the commenter, in some cases, the application of Smart Growth concepts, as applied to redevelopment projects, has the potential to reduce existing water quality problems associated with the areas being redeveloped.  However, the rubric of “smart growth” comprises a very broad range of urban design concepts.
  The Bellflower Decision’s requirements, as implemented by the TO, assist Smart Growth efforts by better defining how Smart Growth relates to water quality impacts.
  For example, an important goal of “smart growth” is to substantially reduce the environmental impacts of development as compared to other types of development, and particularly the sprawling post-World War II model of development that has been implemented across much of the Bay Area.  By providing a framework for achieving reductions in water quality impacts, the TO assists the implementation of Smart Growth programs.

The TO does not control zoning, including specifying acceptable land uses, housing/building densities, parking amounts, or transportation network design.  These are all aspects of redevelopment projects that could be viewed as much more significant to the feasibility of growth control and smart growth efforts than the requirements of the TO.  The treatment control measures that could be included in projects to comply with the TO’s requirements can generally be designed into projects’ existing landscaping or incorporated into projects’ underground storm drain systems, thus resulting in little change to project designs.  Other measures that may be included (e.g., source controls, reductions in impervious surface, etc.) are a matter of changing more traditional project designs in ways that generally do not affect the space required for the design.  All of these types of controls are presently being designed into Bay Area projects, and staff’s analysis indicates that controls can be incorporated into projects at a reasonable cost.  

In summary, the expected costs of the TO’s measures are low enough not to impact decisions to build infill projects; where costs and/or other issues would render controls impracticable for a particular project, the TO’s waiver provision allows controls with an equivalent benefit to be implemented elsewhere.  

CCCWP 12.


The inclusion of certain road projects under the “Significant Redevelopment Project” definition would potentially create more frequent road rehabilitation projects increasing long-term costs and potential construction-related pollutant discharges.

The Program requests that the proposed definition “Significant redevelopment projects” be revised by removing all references to projects involving pavement resurfacing, repaving and road pavement rehabilitation activities. The 50% threshold is subject to interpretation and if implemented will have unintended consequences. In an effort to save limited public funds allocated for road rehabilitation and maintenance activities, road projects will be specified to avoid this threshold. This will result in more frequent “band aid” pavement rehabilitation and maintenance activities, which will increase the long-term costs for road rehabilitation and maintenance activities, and may actually increase pollutant discharges resulting from increased construction activities.

Response:

Road reconstruction down to native soil qualifies as a significant redevelopment of a type of surface that is well established to cause polluted stormwater runoff.   We have provided the flexibility of allowing reconstruction of up to 50% of the structural section, an amount of rework that borders on the significant redevelopment definition, as part of the routine repaving definition.  We note that, as is the case with other types of significant redevelopment projects, where roadway projects would be covered, where less than 50% of the existing cross-section of the roadway was being rebuilt, only runoff from that portion of the roadway would be required to be treated.  Only where more than 50% of the roadway cross-section was being rebuilt would runoff from the whole road be required to be treated.  Thus, for the subset of roadway projects required to provide treatment, only a portion would be required to treat all runoff.  Many instances of this work would have the described lesser requirement.   Also, if treatment is impracticable at a road or street reconstruction site, due to lack of existing storm drains for instance, the alternative compliance or waiver provision could be employed to provide treatment elsewhere at greater cost efficiency.


CCCWP 13.


The Program requests specific language be inserted excluding “Ministerial Projects” from the Group 2 definition.

Response: 

We do not believe it is appropriate to make the requested change.   Based on discussions completed as part of the TO development process, staff determined that ministerial projects may be of a substantial size and therefore can be significant contributors to water quality impacts.  They may include, for example, office and industrial projects of significant size that have been pre-zoned or received other general approvals. These projects can represent a significant impact to water quality and beneficial uses, and it is important to address that impact as a part of considering the overall impacts of new and redevelopment projects.

The Co-permittees currently require that the plans for ministerial projects be checked and approved prior to construction.  In the three years after adoption until implementation of Group 2, the Co-permittees will have time to adopt any legal means required to accomplish construction of adequate stormwater treatment in new and significant redevelopment that requires only ministerial approval.  In addition, for projects near the 5000 square foot end of the size spectrum, relatively simple, landscape based treatment measures will emerge, that can be readily integrated into plans in a fairly standard fashion.


CCCWP 14.


The Program proposes the “Alternative Project Proposal” deadline be deleted. Information needed to support an alternative Group 2 definition, such as, information regarding development patterns and pollutant sources, may take more time than is provided in the proposed amendment (i.e., two and a half years). The Program sees no rationale for a deadline on this activity. Proposals with merit should be accepted for Regional Board approval at any time, such as is the case for the proposed “Waiver Based on Impracticability and Compensatory Mitigation” provision. Should this proposal be acceptable to the Regional Board, then additional language will be needed indicating the Group 2 definition may be changed at any time upon approval by the Regional Board of an “Alternative Project Proposal” submitted by dischargers.
Response:

We agree to your request that we remove the deadline for the “Alternative Project Proposal” for Group II projects, with the understanding that the 5,000 square feet requirement will be implemented as the default in the absence of an approved alternative project proposal. .


CCCWP 15.


Sizing Criteria – Add language in paragraph C.3.d. indicating the hydraulic sizing design criteria are intended to represent the “knee of the curve,” that is the recognized point where there is a reasonable relationship between the quantity of water needing to be treated and the amount of pollutants removed.

Response:

We do not believe it is appropriate to add this language to the TO, as the issue is already discussed in the TO’s Fact Sheet, on pages 9-12.  The Fact Sheet cites references supporting this type of sizing, including the paper by Urbonas, Guo, and Tucker, “Optimization of Stormwater Quality Capture Volume” (footnote 6), which is a source that explains the concept discussed by commenter.  Therefore, this information has been included in the record already.


CCCWP 16.


 Limitation on Increase of Peak Stormwater Runoff Discharge Rates – Paragraph 3.f.i. states:

“The Permittees shall manage increases in peak runoff flow and increased runoff volume…….where such increased flow and/or volume can cause increased erosion of creek beds and banks, silt pollutant generation, or other impacts to beneficial uses.”

The term “other impacts” is overly broad and should be eliminated or defined.

Response:

We have further defined the term “other impacts” by revising the TO at that point to read: “other waterbody impacts due to increased erosive force".


CCCWP 17.


Additionally, paragraph C.3.f.i may not be feasible in many areas in Contra Costa and needs to be revised:

“The HMP, once approved by the Regional Board, will be implemented so that post-project runoff shall not exceed estimated pre-project rates and/or durations, where the increased stormwater discharge rates and/or durations will result in increased potential for erosion or other adverse impacts to beneficial uses.”

Maintaining pre-project runoff peaks and durations will not be possible unless that water is infiltrated on-site. On-site infiltration will not work in most areas of Contra Costa County due to a high ground water table and clay soils located in slide prone areas, which would create a safety hazard. New language is needed confirming that runoff shall be managed to the MEP.

Response:

We do not believe the requested change to modify the language regarding HMP to clarify that the HMP requirements will only be applied to the MEP standard is necessary, because the TO already includes substantial flexibility regarding the referenced runoff peak and duration requirements.  The TO recognizes the limitations posed by the heavy clay soils that exist in much of Contra Costa County by allowing a number of potential solutions to erosion created by hydromodification impacts.  The options for flexibility are to be incorporated into the Hydrograph Modification Management Plan (HMP) that will be prepared by the Co-permittees for Board approval.

For example, Provision C.3.f.iii states  

“[t]he HMP may identify conditions under which some increases in runoff may not have a potential for increased erosion or other impacts to beneficial uses.  Reduced controls or no controls on peak stormwater runoff discharge rates and/or durations may be appropriate in those cases, subject to the conditions in the HMP.”

Similarly, Provision C.3.f.vii, “Equivalent limitation of peak flow impacts,” allows development of a protocol which 

“…may allow increases in peak flow and/or durations, subject to the implementation of specified BMPs and land planning practices that take into account expected stream change…resulting from changes in discharge rates and/or durations, while maintaining or improving beneficial uses of waters.”

Provision C.3.f.vi anticipates that many different measures could be implemented to address hydromodification impacts, including, but not limited to restoration-in-advance of floodplains, revegetation, use of less-impacting facilities at the point of discharge, on-site detention, and implementation of measures to minimize impervious surfaces. 

In conclusion, the TO already includes language addressing the requested change, and no further change is necessary. 


CCCWP 18.

Limitations on Use of Infiltration Treatment Measures – Paragraph 3.i.vi.: Revise this sentence to read “Infiltration devices shall be located a minimum of 100 feet horizontally from any known water supply wells.”

Response:

Change made as suggested in comment.


CCCWP 19.

Pesticide Reduction Measures – Paragraph 3.n: Delete references to other provisions in the Santa Clara permit including references to pesticide reduction measures.

Response:

Change made as suggested in comment.


CCCWP 20.

TO Strikeouts and Additions – Provided with these comments is a copy of the subject TO containing numerous needed edits and additional proposed changes for your consideration.

Response:
Editorial and typographical errors noted by the CCCWP have been corrected in the revised TO.  Our responses to the other suggested edits are as follows:

· Finding 17: we do not agree with the CCCWP characterization of the April 24, 2002 Board staff presentation, and have not made the suggested modification to the text;

· Provision C.3.a.ii:  we do not agree that the suggested text removal is warranted;

· Provision C.3.a.vi: we do not agree that the suggested addition to the text is warranted;

· Provision C.3.b: we do not agree that the suggested text modifications are warranted;

· Provision C.3.b.ii: we do not agree with the suggested change in wording;

· Provision C.3.i: we do not find the suggested additional wording to be necessary;

· Provision C.3.g, C.3.g.ii: we do not find the suggested additional wording to be necessary;

· Provision C.3.g.vi: we do not agree to the suggested removal;

· Provision C.3.i.vi: change has been made as suggested, see response to comment CCCWP 18;

· Provision C.3.n, C.3.n.iii: change has been made as suggested, see October 9, 2002 Response to Comments document.


iV.
City of San Pablo Comments

SP 1.


The City of San Pablo appreciates the opportunity to provide comments on the subject tentative order, which would impact the Permit for which we are a co-permittee.  We endorse the comments provided you by the Contra Costa Clean Water Program.  I am writing to point out that certain requirements of the Amendment will particularly affect San Pablo in an adverse manner, and to suggest a feature which would lessen the impact on our city.

Response:

Comment noted.


SP2.


[In relation to the inclusion of significant redevelopment projects under the Group 2 definition:] I suggest that the Board implement provisions to allow a mitigation bank concept so that cities such as ours, which have significant activities related to creek restoration and open space preservation, would receive credits for such efforts.  These efforts preserve open space, reduce impervious surface areas, and improve riparian habitat.  Such credits could then be used to help offset impacts of new development and redevelopment projects.  I'm not suggesting that if we build a park then we can build a new development project where there's no space for detention facilities or where some of the mitigation measures which the RWQCB may want to require may not be feasible.  This is especially important in built-out cities like San Pablo, which has numerous redevelopment projects.  This could be one way to not stifle redevelopment with NPDES requirements.  Also, a credit system would provide a very good incentive to preserve open space, reduce impervious surface areas and restore creeks.

Response:

We concur with the comment, and believe that the TO, as presently worded, includes the requested mechanism at two locations.  Therefore, no additional changes are necessary.  

First, Provision C.3.g, “Waiver Based on Impracticability and Compensatory Mitigation,” allows the Co-Permittees to “…establish a program under which a project proponent may request a waiver from the requirement to install treatment BMPs for a given project (…) with provision to treat an equivalent pollutant loading or quantity of stormwater runoff, or provide other equivalent water quality benefit.”   Under this Provision, the Co-Permittees could include projects such as those referenced by the Commenter, as long as they can demonstrate that the projects provide a water quality benefit equivalent to that of implementing treatment controls on new development and significant redevelopment sites.

Second, Provision C.3.f allows (see discussion in response to CCCWP 17, above) for activities such as restoration-in-advance of creeks, preservation of appropriate creek buffers, and similar activities, where those activities mitigate the hydromodification impacts of new development and significant redevelopment projects.  Projects such as those referenced by the commenter could be completed under this section, as long as the Co-Permittees can demonstrate that they appropriately mitigate hydromodification impacts.  This would be done, in part, during the development of the HMP that is scheduled in the TO.

V.
City of Walnut Creek Comments:

WC 1.


It is contrary to sound public policy, that at the same time that the Regional Board is facing a 20% cut in its own budget, its staff is asking the members of the Board to adopt new requirements that will, in effect, impose a 20% increase in Walnut Creek's ongoing costs.  This is neither equitable nor economically feasible or "practicable", as is required by both the State Water Code and the federal Clean Water Act.  You must understand that public agencies in Contra Costa County are subject to the same economic forces that are now hammering the Regional Board itself as well as the remainder of the State's government…. To add significant mandated costs with no understanding of the public service impacts resulting from the diversion of limited revenues is contrary to the public interests and constitutes bad public policy.

Response: 

This TO does not call for implementation for the largest or Group 1 sites for twenty-one months.  While training and preparation will be necessary during the intervening period, some of this preparation has already been accomplished by some of the Permittees.  With the exception of the Operation and Maintenance verification inspection program, major increases in Permittee workload in planning and public works review of additional aspects of new projects should not occur until the Group 2 implementation date, which is 3 years off, the current status of State and local budgets may be much different then, than now. Additionally, we note that the City of Walnut Creek continues to project an $8 million budget surplus for the period in which implementation will begin.

WC 2.



There is no legal requirement necessitating that the Contra Costa permit be reopened.

…The Regional Board intends to modify the permit language pursuant to Provision 12.A of the permit and 40 C.F.R. Section 122.62(a)(2).  These provisions generally provide that the permit may be modified based upon significant changed conditions or new information that was unknown or not available at the time of permit issuance.  However, the staff has failed to identify any such "information" or "significant changed conditions."  Rather, despite the fact that this permit was adopted only three years ago, the letter states that the current performance standards are insufficient to "elicit compliance with maximum extent practicable (MEP) post-construction treatment measures for new and redevelopment."

Regional Board staff has previously publicly explained that the true rationale for the amendment of the permit is related to the enhanced new and redevelopment requirements that were imposed on the Santa Clara County stormwater program last October.  In fact, it appears that the proposed amendment is identical (other than with respect to the identified compliance deadlines) to the adopted C.3 provisions of the Santa Clara permit.  Surely, this cannot be the way Congress or the EPA intended that the Clean Water Act's requirements be implemented.  Unless the Regional Board can give a better rationale for why this modification is necessary at this time, the Contra Costa program should be allowed to complete its five-year permit cycle.

Response:  

More correctly, the permit is being modified prior to its expiration pursuant to 40 CFR § 123.25(a) and Water Code § 13263(e).  40 CFR § 123.25 requires the Board to modify permits in accordance with 40 CFR § 122.62; it also allows the Board flexibility to deviate from the express requirements for modifications in 40 CFR § 122.62 so as to impose more stringent requirements.  Thus, the Board is authorized to modify permits prior to their expiration if any of the causes for modification set forth in 40 CFR § 122.62 exist or to impose more stringent requirements.  In this case, the C.3 provisions clearly impose more stringent requirements on the Contra Costa program than the existing permit such that the permit may be modified during its term.  As this is the case, the inquiry as to whether the causes for modification set forth in 40 CFR § 122.62 are met need not be made.  Finally, we note that under state law (specifically, Water Code § 13263(e)), the Board may review and revise waste discharge requirements – the vehicle through with which the Board implements the NPDES program – at any time.  

WC4.


At a minimum Reopening should not proceed until the Regional Board Considers the Santa Clara model waiver program.

…The [Regional Board] staff have previously publicly indicated that a key component of the proposed modification is Provision C.3.g: "Waiver Based on Impracticability and Compensatory Mitigation."  Pursuant to that Provision, the Program may propose a "model program" for approval by the Regional Board in order to provide at lease some flexibility to the cities in terms of implementing these new requirements.  We understand that such a model program is already well under development in Santa Clara County.  Given that the staff appears to consider the Santa Clara permit precedent setting for the balance of the Bay Area counties, it is likely that the Regional Board's action on the Santa Clara model mitigation-waiver program will have similar implications.  Therefore, it is essential that the Walnut Creek and other cities in the Region understand and have an opportunity to discuss the details of the Santa Clara model program and that the Regional Board approves it before any potential modification of the Contra Costa permit goes forward.  Otherwise, Walnut Creek and the other cities will not be able to determine the true impact of the proposed permit amendments on their budgets, staffing needs, and "smart growth" initiatives and other redevelopment projects that have benefits to the community but may otherwise be infeasible under the new requirements.

Response: 

The Model “Waiver” proposed by the Santa Clara Stormwater Program must be approved by the Regional Board, so it will be publicly noticed, with an appropriate comment period, and then will be on the agenda for Board consideration at a regular monthly Board Hearing.  Therefore, the Contra Costa Program Permittees will have ample opportunity to represent their concerns on this issue, even though this TO is considered by the Board now.


WC5.


The proposed deadlines do not make sense.  …Not only is current effort to amend the permit unjustified and premature, the compliance and implementation deadlines proposed in the modification are grossly unrealistic.  In fact, the proposed amendment gives the Contra Costa Program less time than the Santa Clara permit on the earliest key implementation date—the treatment requirements for "Group 1" projects.  As previously acknowledged publicly by the Regional Board staff, the modification will require cities to hire and re-train staff and to incorporate these permit requirements into their development approval proceses.  This will require time (which the deadlines do not give enough of), and money (which does not exist in the current economic and fiscal climate and was not previously planned or budgeted for given that the City expected, justifiably, to rely on a complete five-year permit cycle).  At the very least, if the permit is modified, members of the Contra Costa Program should be given more time (at least two additional years) to address each of the deadlines to be newly imposed.

Response:  

In order to afford the Contra Costa Clean Water Program Co-permittees an equal (or greater) amount of time to reach compliance as was granted to the Santa Clara Valley municipal stormwater program, the implementation period for Provision C.3.c.i. Group 1 projects is extended from 18 to 21 months. Given the year that has passed since the adoption of similar requirements for the Santa Clara Stormwater Program, and the fact that the Santa Clara Program will also be developing “first versions” of several key products required under this TO, a 21-month period prior to implementation for the Group 1 projects is adequate. 


VI.
Contra Costa Mosquito and Vector Control District Comments

CCMVCD1.


The Contra Costa Mosquito & Vector Control District (District) requests that the San Francisco Regional Water Quality Control Board (Regional Board) NOT adopt the TO Amending the Contra Costa Countywide NPDES Municipal Stormwater Permit as written at this time, due to the significant potential danger to public health and safety posed by some of the elements of the proposed amendments.  However, the probable imminent arrival of the West Nile Virus epidemic in California next year, and the close association between the mosquitoes that transmit this virus and some of the structural BMP’s (e.g. wet habitats) encouraged by the proposed amendments, have led the District to conclude that much of what is proposed in the TO is not practicable at this time, and that the proposed amendments could force the permittees into conflict with the California Health and Safety Code.  Unfortunately, no ideal solutions have yet been found to reconcile the high number of wet habitats created in residential or other populated areas by stormwater programs, and the challenges and high costs associated with designing, building, and maintaining these facilities so that they do not produce mosquitoes.  We do expect to learn much about the behavior of the virus in the state during the next two years, and in particular about the impacts of structural BMP’s already in place on mosquito populations and vector dynamics.  

See response to CCCWP Comment 3, above.


CCMVCD2.


District staff appreciate the opportunities you have provided over the last six months to discuss potential impacts of existing and proposed stormwater permit conditions on mosquito and other vector problems, and your willingness to incorporate some of our concerns into the proposed amendments (e.g. Finding 14).  

Response:  

Comment noted.


CCMVCD3.


Please note that the concern expressed here is not unique to Contra Costa County.  Last Thursday (October 10), the U.S. House Water Resources and Environment Subcommittee held hearings specifically on whether the Clean Water Act was contributing to the spread of West Nile Virus and “how the goals of protecting public health and improving water quality both can be advanced under our existing environmental laws” (www.house.gov/transportation/press/press2002/release370.html).
At that hearing, it was made clear that the concerns expressed by the District in this letter have national significance, and that the U.S. Congress and USEPA clearly do not intend that the Clean Water Act or its stormwater permit requirements should cause or exacerbate mosquito-borne threats to the public health and safety (Transportation & Infrastructure Committee website, 10/10/02).

Response:  

We are aware of this hearing, which appeared to focus primarily on the ability of local agencies to apply pesticides to water bodies to control mosquitoes.  A USEPA official at the hearing testified that there is no inherent conflict between protecting water quality and preventing mosquito-borne disease.  The USEPA also stated that well-managed stormwater efforts do not spur the spread of disease, and that the agency was working on additional guidance to ensure that stormwater retention ponds do not become (mosquito) breeding grounds. (Water Policy Report – Inside EPA – October 21, 2002, www.InsideEPA.com)


CCMVCD4.


The District does support some objectives of the proposed amendments which would allow for improved mosquito and other vector control.  Specifically, Finding 14 encourages permittees to consider mosquito and vector control in their design and maintenance; Provisions C.3.a.ii and C.3.e might lead to improved notification of new BMP’s to the District; Provision C.3.e might lead to improved maintenance of structural BMP’s; the increasing focus on numerical criteria might provide the precedent for mosquito-focused quantitative performance criteria for structural BMP’s in the future; and the increased requirement for plan review by permittees might lead to better mechanisms for evaluating the potential mosquito production of specific stormwater management plans.

Response:  

Comment noted.  We have made additional revisions to the TO which should also be helpful on this issue.  See Response to Comment CCCWP 3, above.


VII.
El Sobrante Valley Planning and Zoning Advisory Committee Comments

ESVPZAC1.


It is my understanding that the National Pollution Discharge Elimination system (NPDES) Municipal Stormwater Permits will be amended to require property owners to filter and to treat the run-off.  These new requirements will definitely benefit the creeks and wildlife.  

We are in support of the proposed amendments because we have been informed that one of the purposes of the amendments is to set up a workable framework to deal with the concerns listed.  

Response:

Comment noted.   Although the existing Contra Costa NPDES MS4 permit requires the Co-permittees to incorporate treatment controls into significant new development and redevelopment projects, implementation has been uneven, and dependent to some extent on project-by-project involvement by Board staff.  We believe the more detailed requirements in the TO will clarify expectations regarding incorporation of controls into projects, and result in more even and effective implementation of controls into projects.


ESVPZAC2.


My concerns are about:

1.
The establishment of the retention ponds of swales that will hold the runoff,

2.
The need for written directions on how to deal with the filtering, treatment, and eventual movement of the water into the storm drain system (our creeks),

3.
The responsibility for monitoring the ponds and the responsibility for the oversight.

This Committee sent you a letter regarding the creation of a "vernal pond" which became a year round, on-going, catch-basin for street run-off.  The homeowners were given no information on how to deal with the situation.  State Fish and Game said they don't provide information on maintenance, County staff stated that oversight and information on how to maintain the pond are not their responsibility.  Retention ponds and/or swales are now showing up on new housing plans.  There is an obvious hole in the information network.

…We would appreciate any comments from [Regional Board staff] to clarify what is going on.

Response:

We concur that the requirement in the existing Permit could benefit by providing additional direction on the operation, maintenance, and inspection responsibilities of entities responsible for those.  As such, a framework that better describes which activities must be completed, and which requires reporting to the Co-Permittees and the Board to ensure that these activities have been completed, has been included in the TO.  As Board staff deal with stormwater treatment controls for individual projects, we require the preparation of operation and maintenance plans for those controls.  While often quite simple, the plans describe the controls’ purpose, typical problems that could arise, needed maintenance, etc.  We believe these are the types of plans that will be prepared in response to the requirements in the TO.  Board staff will contact you separately regarding the vernal pond you mention.


viii.
WaterKeepers Response to Comments

WK 1a

C.3.c. Applicable Projects—New and Redevelopment Project Categories

We suggest that the Board do away with the tiered requirement and apply the new standards to all new development or redevelopment projects.  The new standards should apply to all projects creating over 5,000 or more square feet of impervious surface.   

Response:

The TO proposes to address control of stormwater for new development or redevelopment in two tiers.  Projects that create one acre or more of impervious surface will be required to incorporate stormwater treatment controls in 21 months.  A second tier of smaller projects, which create 5000 square feet or more of impervious surface, will be required to incorporate stormwater controls in 3 years.  We believe the approach and schedule in Provision C.3. achieve a balance between the need for prompt action and the Permittees’ needs to “gear up” to a new implementation level in managing stormwater runoff from new development and significant redevelopment projects.  


WK 1b

C.3.c. Applicable Projects—New and Redevelopment Project Categories

The standards should also apply to certain types of projects—auto repair shops and retail gasoline outlets—regardless of size. 

Response:

It is true that all new development projects, regardless of size, contribute to stormwater pollution and are encouraged to implement stormwater treatment or design controls.   However, there are fewer opportunities to implement controls on projects with under 5,000 square feet of impervious surface, and the potential pollution contribution from such projects is less.    We have taken the approach that all land uses of certain sizes require stormwater treatment controls, but encourage controls at all projects.   We have found no information indicating that new auto repair shops or retail gasoline outlets of less than 5,000 square feet of impervious surface should be approached differently than other new projects of that size.  If new information becomes available indicating that practicable treatment controls are both available and suitable for all small projects, Board staff will consider recommending changes in the size thresholds in the future.

It should be noted that the State Board, in declining to review the Western States 

Petroleum Association’s appeal of the new and redevelopment provisions the Regional Board adopted last year for the Santa Clara Valley stormwater permit, indicated that retail gasoline outlets should not be excluded from requirements that apply to similar land uses.   This validated our approach to treat all land uses similarly. 


WK 1c

C.3.c. Applicable Projects—New and Redevelopment Project Categories

Redevelopment projects should not be exempt from the new requirements. They offer one of the only opportunities in urbanized watersheds to try to remedy some of the impacts of past land-use practices that have caused such detrimental effects on water quality. 

Response:

Redevelopment projects are included in the new requirements.  The TO states that the definition of significant redevelopment follows the tiered Group 1 and Group 2 Project approach, so three years after Order adoption, significant redevelopment projects requiring controls would be lowered from the Group 1 size threshold of one acre of impervious surface to the Group 2 size threshold of 5000 square feet, or be otherwise described as part of any alternate Group 2 definition, which must be comparably effective, that the Program would propose.  


WK 1d

C.3.c. Applicable Projects—New and Redevelopment Project Categories

The exclusion of “pavement resurfacing” and “repaving” should be removed from this paragraph as there are many new permeable pavements and other surfaces that can and should be used to absorb and retain—and treat—stormwater instead of allowing it to flow, unmitigated, into the Bay and its tributaries.

Response:

The commenter suggests that all repaving of roads should be subject to the stormwater measures required in the permit.  Since most repaving is a minor maintenance activity, and does not involve the expense of resources that would make addition of stormwater treatment measures practical, it is not practical or cost effective to subject repaving projects of certain scales to the same requirements significant redevelopment would be subject to.  In order for the example cited, permeable pavements, to be effective, the road structural section needs be replaced entirely, a much more extensive project than surface repaving.   For this reason, after consultation with the Program and the Permittees, TO Provision C.3.c.i.3 excludes routine maintenance or repair including roof or exterior surface replacement and pavement resurfacing, repaving and road pavement structural section rehabilitation, where that rehabilitation does not exceed 50 percent of the original design depth, within the existing footprint.


WK 2

C.3.e. Operation and Maintenance of Treatment BMPs:

What defines a “subset of prioritized treatment measures?” What is “appropriate follow-up and correction?” This language needs to be more specific and to indicate that failure to maintain the BMPs is a violation of the permit conditions. Inspection on an annual basis is not adequate to ensure that BMPs are being maintained. Permittees should compile a list of projects, their addresses, contact information for the person(s) responsible for maintaining the BMPs, the required schedule of inspection, and the inspection results, which should be made available to the public upon request. BMPs should be maintained as often as necessary to ensure their proper function. 

Response:

While we believe that the TO language is sufficiently specific, in response to this comment, we have added the following (bolded) language to TO Provision C.3.e, to clarify the Permittees' responsibility to ensure maintenance of best management practice (BMP) features:

Provision C.3.e. Operation and Maintenance of Treatment BMPs:  “All treatment BMPs shall be adequately operated and maintained. Each Discharger shall…” 

We concur with the commenter’s statement that BMPs should be maintained as often as necessary to ensure their proper function.  We believe the TO already requires this, as Section C.3.e.i states, in part: 

“(…) In addition, the Permittees shall inspect a subset of prioritized treatment measures for appropriate operation and maintenance, on an annual basis, with appropriate follow-up and correction.”
This Section helps describe the operation and maintenance verification process to be undertaken by the Permittees.  It is likely that some number of BMPs will need to be inspected more frequently than annually.  Indeed, many landscape-based BMPs, such as vegetated swales, would be expected to receive maintenance (i.e., mowing) at the same frequency as the rest of a site’s landscaping.  A number of box-in-ground BMPs would be expected to receive relatively more frequent inspections initially, to determine pollutant accumulation rates and the associated required cleanout frequency.  The annual basis stated in the TO is for verification that this work is being completed.  That is, the TO is not finding that one annual visit to inspect and maintain a BMP would be sufficient, but is rather requiring that Permittees complete the verification at least annually.

The TO allows the implementation of a broad range of BMPs, from regional landscape-based facilities, such as stormwater wetlands, to small site-based facilities, such as “box-in-ground” treatment controls and small bioretention cells or vegetated swales.  Similarly, these BMPs will be implemented across a wide range of catchments, which will have relatively greater or lesser pollutant and hydraulic loadings to the BMPs.  As an example, some BMPs might be implemented in a strip mall corridor that has relatively high-volume loadings of trash, requiring more frequent cleanout, where others might be implemented in a residential watershed with lower loadings of trash, resulting in slower volumetric pollutant accumulation rates, and, therefore, lower frequencies for removal.  The variability inherent in these factors means that it is very difficult to specify appropriate maintenance frequencies in the TO.  Indeed, such specification could lead to substantial levels of wasted resources, with controls inspected pursuant to a fixed schedule regardless of need.  Further, given recognized limits to municipal budgets as expressed by other commenters, we believe it makes sense to allow inspections to be prioritized, so that areas with, for example, high pollutant loadings or BMPs that may be functioning poorly are inspected more frequently than those with few problems.  That is, we believe this portion of the TO incorporates appropriate flexibility to allow the most efficient use of limited money. 

We agree that some types of treatment BMPs require more frequent inspection, but we do not agree that the TO should specify the frequency of inspection.  Instead, the Permittees are required to ensure that treatment BMPs are “properly installed, operated, and maintained” (emphasis added).  We anticipate that the operation and maintenance reporting in C.3.e.iii would show if the necessary inspection interval is more frequent than once/year for certain types of treatment systems.  The Permittees will be responsible for defining the appropriate subset of facilities to inspect, the inspection frequency, as well as the method(s) of follow-up and correction. 

Provision C.3.e does require the maintenance of a list of sites with treatment measures, and inspection of a sub-set of total sites on an annual basis, with appropriate follow-up when problems, or lack of maintenance is discovered.  The Permittees are required to submit in their Annual Reports, the description, list of conducted inspections, and self-evaluation of their Treatment BMPs Operation and Maintenance Verification program. Submitted Annual Report information is always available for public review at the Board’s offices and is subject to review by the Board and general public.  


WK 3a

C.3.f.i. Limitation on Increase of Peak Stormwater Runoff Discharge Rates

The first sentence of this paragraph should be reworded to say that “permittees shall prohibit” (versus “manage”) increases in peak runoff flow and increased runoff volume. This language should apply to all projects, not just Group1 projects (again, we ask that the tiered system be eliminated). The latter part of that first sentence—“where such increased flow and/or volume are likely to cause increased erosion of creek beds and banks, silt pollutant generation, or other impacts to beneficial uses” (emphasis added)—should be deleted: any and all new development will cause increased flow and/or volume that will erode creek beds and banks, generate silt, and affect beneficial uses: urbanization is exactly why the Bay and its tributaries are impaired, and the process of increasing flows and volumes due to urbanization needs to be clearly prohibited. 

The third sentence of the paragraph should be abbreviated to read “The HMP, once approved by the Regional Board, shall be implemented so that post-project runoff shall not exceed estimated pre-project rates and/or durations.” The latter part of the original sentence—“where the increased stormwater discharge rates and/or durations will result in increased potential for erosion or other significant adverse impacts to beneficial uses, attributable to changes in the amount and timing of runoff” gives dischargers an inappropriate loophole. Increased stormwater discharge rates and/or durations will always result in the increased potential for erosion or other impacts on beneficial uses.

Response:

We believe that the Hydrograph Modification Management Plan (HMP) language, as presently worded, strikes a balance by appropriately taking into account the uncertainty associated with which measures to control hydromodification impacts will work best for a particular project or catchment.  In addition, we recognize that there is a broad range of opportunities and constraints that will be present for each project.  As such, while it may be very difficult for a particular project to appropriately manage hydromodification impacts on-site, that project may be able to appropriately address the issue using off-site measures elsewhere in its watershed.  Finally, we recognize that there are existing impacts to Bay Area creeks and watersheds that have resulted from overgrazing.  For this reason, simply implementing a pre-project equals post-project runoff requirement could result in substantial opportunities to reduce impacts and improve creek beneficial uses being missed, while imposing a relatively inflexible requirement on projects, which by itself may not achieve desired long-term goals on a watershed basis. 

An outright prohibition on any increase in flow and volume would be impracticable and unnecessary, as our concern is with increases that impact the beneficial uses of receiving waters and because we believe there are a variety of means to address hydromodification impacts, some of which may be more or less practicable for a particular project or in a particular watershed.  As recognized by references cited in the Fact Sheet and TO, streams are able to tolerate some increases in flow without damage, and this “tolerance” is one issue we hope to develop more information on through HMP Plan development.  At present, references suggest the tolerance is limited to impervious surface levels of about 10% or less of a watershed, which represents a very low level of development.  The HMP proposal requirements in the TO are designed so that the Permittees will incorporate lessons learned in other jurisdictions where hydromodification requirements are being implemented.  Experience from them suggests that at a minimum, purely on-site detention-based programs, which could be an outcome of the change the commenter is suggesting, can be space-intensive, without fully addressing watershed-wide hydromodification impacts.

We disagree that any or all new development will cause increased flow and/or volume that will erode creek beds and banks, generate silt, and affect beneficial uses, as some development will discharge to streams that have been unfortunately significantly hardened previously, down to their outlet to the Bay.  In addition, some development will be located in intensively developed watersheds, and will represent such a small change in the characteristics of an already developed watershed that a difference in runoff characteristics would be hard to detect.  We also disagree that all projects must necessarily be constructed such that post-project runoff shall not exceed estimated pre-project rates and/or durations.  Because there are common circumstances in which changes to runoff will not cause impacts, we have sought to appropriately condition this requirement pending the more thorough approach that is anticipated from the development of the HMP.

While a consensus exists that these impacts occur as the result of urbanization, including new and redevelopment projects, there is not consensus on a single solution that may be applied broadly to disparate watersheds.  Thus, the language proposed in the TO grants a reasonable amount of time for an evaluation framework to be prepared, for watersheds to be evaluated, and mitigation standards to be developed and implemented from the literature and site-specific work.  Also, we believe there are substantial opportunities to design projects in response to this Provision such that those projects will provide multiple benefits, including stream restoration that benefits the local community, which may see resulting higher property values and be better able to recreate at the stream; wildlife habitat; and water quality.  Because many creeks have been impacted by overgrazing or past changes to drainage patterns (e.g., creek straightening, the drainage of the seasonal inland lake in the Tri-Valley area in Alameda County, etc.), there may also be a substantial opportunity to benefit water quality and creeks by completing work in these impacted creeks.  Requiring solutions that are purely on-site could miss opportunities to achieve multiple benefits through implementation of measures that address watershed-wide hydromodification impacts.


WK 3b

C.3.f.i. Limitation on Increase of Peak Stormwater Runoff Discharge Rates

The language regarding duration and thresholds—“the term duration in this section is defined as the period that flows are above a threshold that causes significant sediment transport and may cause excessive erosion damage to creeks and streams”—is unclear.

How is this threshold determined? What exactly is the “threshold” above which flows cause significant sediment transport and “excessive erosion damage to creeks and streams?” Ironically, pre-project flows may already be causing excessive erosion. Again, we suggest that, at the very least, the permit simply mandate that post-project runoff not exceed estimated pre-project rates and/or durations.  

Response:  

This “threshold” is a term well established in hydrogeomorphic literature.  It is the velocity at which the shear stress at the creek/creek bed interface is sufficient to begin to cause significant movement of creek bed surface sediments.  Also, please see our response to WaterKeepers comment 3a.


WK 4

C.3.f.ii. Limitation on Increase of Peak Stormwater Runoff Discharge Rates

Excluding discharges into concrete-lined or hardened creeks from the HMP requirements is a mistake. Some of the greatest erosion and bank failure problems occur where creek banks have been hardened, or where culverts have collapsed, discharging sediment, rubble, and other pollutants into our waterways. Any increase in discharge could easily cause ailing culverts or riprapped banks to collapse, and should not be allowed. Excluding “hardened” or culverted creeks gives permittees an incentive to channelize natural streams—especially if their discharges will then be exempt. Likewise, re-introducing the applicability of the HMP controls when a creek is restored may act as a disincentive for restoration. We recommend removing the second and fourth sentences of this paragraph. 

Response:

In regard to the proposed HMP regulation potentially providing an incentive to harden and channelize natural streams, Provisions C.3.f.vi.5 and C.3.f.vii of the TO, which would allow stream restoration as a means of complying with the hydromodification requirements, require that such solutions maintain or improve beneficial uses of waters.  As such, channelization of creeks to address hydromodification issues would not be considered an acceptable control measure under the TO.

In addition, such projects are regulated under Sections 404 and 401 of the federal Clean Water Act (CWA), as well as Section 1600 of the California Fish and Game Code.  As such, proposals to harden and channelize existing streams would be reviewed by the Regional Board, and other regulatory and resource agencies, including the U.S. Army Corps of Engineers, and the California Department of Fish and Game.  The proposal to harden and channelize a natural stream for the purpose of simplifying compliance with the HMP would not be acceptable under the above-mentioned permitting programs.

We believe that the HMP actually provides an incentive for stream restoration, because restoration-in-advance is allowed as a potential mitigation measure for hydromodification impacts.  Such restoration would be most likely in creeks that already have been impacted by activities such as flood management activities (e.g., channelization or vegetation removal), ongoing urbanization, or overgrazing.  

We note that we do not have the authority to simply require that stretches of currently hardened or channelized streams be restored.  Where such projects are proposed, in order to be successful, they must take into account the existing and expected hydrologic conditions of their watersheds.  Streams that are currently hardened and are possible candidates for restoration are often located in largely built-out watersheds, such that any new development or significant redevelopment would be unlikely to greatly change the runoff characteristics of the already highly modified basin.  Those restoration projects would already take into account the altered hydrology of their watershed.  In addition, it makes sense for restoration projects in developing watersheds to take into account likely future conditions, and it is our understanding that this is standard practice. 

We concur that increased flows can cause structural failures of existing hardened features, but question commenter’s statement that “any increase in discharge could easily cause ailing culverts or riprapped banks to collapse,” as such structures are typically designed for very large flow events with large erosive forces.  A common observation by Board staff reviewing initial submittals of applications for CWA Section 401 Water Quality Certification for such structures is that they appear over-designed for the proposed flow conditions.  We also note that there are responsible entities with funding to accomplish repairs where failures occur.

In summary, we believe the TO’s present language effectively prohibits the use of channelization and hardening as HMP management measures, does not significantly alter the ways that restoration projects are presently planned, and includes language that would encourage stream restoration projects, by encouraging their implementation as an HMP mitigation measure. 


WK 5

C.3.f.iii. Limitation on Increase of Peak Stormwater Runoff Discharge Rates. We disagree with the dischargers’ attempt to automatically disallow flood-control channels from the HMP requirements, and support the Board’s omission of that language in the 8/21/02 tentative order. Excluding flood-control channels from the HMP requirements creates yet another incentive to create more flood-control channels, which have many negative impacts on water quality. Without natural banks and riparian vegetation (as is the case with most flood-control channels), none of the valuable biological or chemical filtration that ordinarily takes place along rivers and streams can take place. These processes are so important to water quality that the Board should not allow any exemptions in the permit that will create more incentives for hardening and channelizing creeks. The Board has already made a strong commitment to preserving these very values in Finding 56 by including “associated habitat” and should not allow any weakening of that commitment.

Response: Comment noted.


WK 6

C.3.f.vi. Limitation on Increase of Peak Stormwater Runoff Discharge Rates

The suggested HMP measures 1-4 are good, but dischargers should perform all of the measures, not just some of them.
Response:  The HMP will be developed with significant input from all interested parties, and must be adopted by the Board, in a public process, so there will be ample opportunity to ensure that it is sufficiently comprehensive, without attempting to be overly prescriptive.  The list provided in Provision C.3.f.vi does represent technical staff opinion  regarding the types of information that should be included in the HMP’s evaluation protocols, management measures, and other information.  However, we recognize that there may be other good ideas out there, and, as such, have provided flexibility regarding how the HMP framework is addressed by Permittees.  We believe the Permittees are committed to developing the HMP in an open and technically appropriate process.


WK 7

C.3.f.vi. Limitation on Increase of Peak Stormwater Runoff Discharge Rates While implementing land-use-planning measures—stream buffers and restoration activities—is a good idea, the whole point of restoration is restoring a degraded system to a healthy, functioning one. The permit, as written, allows for the potential destruction and modification of a functioning system, in the name of restoration. “Restoration-in-advance… to allow expected changes in stream channel cross sections, stream vegetation, and discharge rates, velocities, and/or durations” is putting the cart before the horse and may have unintended negative consequences: there are many environmental consultants who claim to understand how to restore streams but haven’t the slightest clue. Often, they take a fully intact, functioning stream and turn it into something else that can’t possibly begin to replace what they have destroyed—and that can hardly be called “restoration.” Who is going to evaluate these “restoration” plans? Does the Board have the time and staff to do this? There is no mention in this section of complying with CEQA and all other applicable environmental regulations. We are concerned that the “restoration” activities that may be proposed as a result of this language are not true restoration but simply geared toward accommodating development. Instead of allowing “restoration in advance,” the Board should require developers to respect stream buffers and setbacks—preferably of at least 100 feet—for each project.

Response:

Restoration serves multiple purposes, including mitigating for unavoidable impacts.  While the ultimate goal of restoration is to restore a stream system’s full and proper function, that is not necessarily the goal of individual restoration projects.  Please refer to our responses to WaterKeepers Comments No. 3a and 4, above.  

Applicable CEQA provisions must always be complied with, Board staff consider CEQA documents when reviewing applications for Section 401 Water Quality Certification,  and the HMP would include guidelines for projects that may consider the “restoration in advance” approach.  As discussed above, we believe such approaches would be taken with streams that are already significantly degraded by existing land uses.  

In listing “restoration-in-advance” among a variety of hydromodification management measures that could be implemented, the TO attempts to describe the universe of potential management measures that we anticipate could be available to the Permittees to address hydromodification impacts.  Implementation of such measures will be dependent on the preparation of the HMP, and associated subsequent evaluations and development in each watershed.  

We share commenter’s concern that “restoration” plans could be proposed that are geared not towards real restoration and improvement to beneficial uses, but rather towards simply facilitating development.  This is a common issue that is also addressed at the Board during a project’s CWA Section 401 Water Quality Certification application process.  Given the variation in projects and site- and watershed-specific opportunities and constraints, we do not believe it is appropriate at this time to specify a particular minimum creek buffer for every Bay Area project.  Additionally, Board staff review of available scientific information indicates that an adequate basis for establishing a single setback may not exist. 


WK 8

C.3.f.vii. Limitation on Increase of Peak Stormwater Runoff Discharge Rates

We fail to see the need for yet another “equivalent protocol,” since the HMP already provides the permittees with ample flexibility to manage peak flows and durations. If such a protocol is actually necessary, we request that the permit require the protocol to be approved by the full Board.

Response:

The equivalent limitation protocol allowed in Provision C.3.f.vii must be part of the HMP.  As such, it must be approved by the Board as a part of the broader HMP.  The references cited elsewhere in this record suggest that, depending on the situation, measures other than pure control of discharge rates and durations could be implemented to address impacts.  Because  the Permittees will prepare a literature review and HMP, and that HMP will be prepared with an opportunity for public comment and Board review, it is not appropriate at this time to limit the potential mitigation measures that could be implemented.

WK 9

C.3.g. Alternative Compliance Determination based on Impracticability and Compensatory Mitigation

Permittees should be required to mitigate on site—or they should not develop the site at all. WaterKeepers is aware that many mitigation projects permitted by the Board have not been completed as required—either on or offsite. This “alternative compliance” sets a dangerous precedent, and there is no language in the permit about the consequences of failure to perform the required mitigation. We are also concerned that proposed “offsite mitigation” could have unintended, unanticipated negative impacts: for example, there is an unfortunate trend to turn streams and riparian habitat into stormwater detention basins.

Stormwater detention basins do not provide equivalent habitat, and if built adjacent to a stream, can cause problems with the stream’s functions and habitat values.  What are the “set criteria” that will determine whether onsite mitigation is “excessively costly”? The “Regional Solution of allowing a project proponent to participate in a regional stormwater facility without a showing of impracticability on the individual project site” is unacceptable. Every impact to every individual site adds up, and this type of exception will allow developers and permittees to chip away at existing habitat—and degrade water quality values—bit by bit. At the very least, the Board must require a showing of impracticability. Also, in response to the dischargers’ earlier suggestion that mitigation might involve removal of fish passage barriers, we again point out that such activities do not necessarily achieve equivalent water quality benefits, which is supposed to be the goal of this section.

Response: 

We disagree that Permittees should be restricted to mitigate only on-site, as this would substantially reduce potentially appropriate opportunities to address impacts on a watershed basis.  The language provides flexibility that is a necessary component of maintaining the practicability of the proposed regulations.   

Further, we do not agree that for those projects where mitigation is impracticable on-site, ​no development should be allowed.  We believe this could raise a takings issue with respect to removing economically beneficial use from a property.  From the practical perspective of reducing stormwater pollution impacts to waters, it seems reasonable to allow such reductions to occur off-site, where on-site solutions are impracticable.  We believe that such solutions, which could include regional treatment facilities, can be effective.  

The comment incorrectly states that regional solutions would be allowed under the TO, even if there was not a finding of impracticability for a particular site.  In reality, the TO requires a finding of impracticability before a regional solution can be used.  Section C.3.g states:

“The Permittees may establish a program under which a project proponent may request an alternative compliance determination from the requirement to install treatment BMPs for a given project, upon an appropriate showing of impracticability (emphasis added), and with a provision to treat an equivalent pollutant loading or quantity of stormwater runoff, or provide other equivalent water quality benefit.”
Pursuant to Board Resolution No. 94-102, stormwater treatment controls should be constructed outside of creeks, wetlands, and other waters.  As manmade treatment controls constructed in upland, they are not considered jurisdictional waters, except in the very rare cases where a control might be constructed in an existing jurisdictional water.  As noted, this is discouraged by an existing Board resolution, as well as other Basin Plan language, including the Board’s wetland fill policy.  We share commenter’s concern that with many development projects, there is the potential for individually or cumulatively significant impacts to waters of the State, including habitat loss.  However, we believe existing language and policy are sufficient to ensure that streams and riparian habitat will not be “turned into stormwater detention basins.”  Such conversion would require separate CWA Section 404 permitting by the U.S. Army Corps of Engineers and CWA Section 401 Water Quality Certification by the Regional Board.  With very limited exceptions, approvals for such conversions would not be forthcoming from the Board, because we would view such impacts as resulting in losses of jurisdictional waters for uses that could be constructed outside of those waters.


WK 10

C.3.g.iv. Alternative Compliance Determination based on Impracticability and Compensatory Mitigation -  Reporting
There is no provision in this section that guarantees that the “alternative compliance” will actually be performed and completed on time. The Board is already understaffed and unable to follow up and evaluate or make sure that required mitigation is done. Allowing “alternative compliance” will only worsen the existing problem and lack of follow-up.
Response: 

Please see our response to WaterKeepers Comment 9.  Also, the commenter appears to have misunderstood the requirements of the TO.  Provision C.3.g.iv stipulates annual reporting requirements to the Board.  The entire stormwater program under this Order is implemented by the Permittees, including “alternative compliance,” and they are responsible for resolving all instances of non-compliance.


WK 11

C.3.g.v. Alternative Compliance Determination based on Impracticability and Compensatory Mitigation 

The concerns expressed in Section g above apply to section v, Interim Alternative Compliance, as well.

Response:

See Response to WaterKeepers Comment 9, above.


WK 12

C.3.h. Alternative Certification of Adherence of Design Criteria for Stormwater Treatment Measures: 

WaterKeepers objects to the language at Provision C(3)(h), which appears to allow dischargers to exempt themselves from proving compliance with each of the necessary elements of the Provision. This exemption implies that if a trained person claims that a project has addressed all of the provisions of the permit, a demonstration of compliance is not necessary. We question that assumption, and believe that, in contrast, a trained individual may be required to demonstrate compliance.  

Response: Provision C.3.h has been modified in response to these comments.  Specifically, the language has been narrowed to allow a trained professional to certify only that post-construction stormwater treatment control(s) have been properly sized, pursuant to Provision C.3.d.


WK 13

C.3.j.i. We suggest adding “to both new and redevelopment projects” in the first sentence after the word “revisions.”

Response: 

We do not find the proposed language changes to be necessary, or that they add any clarification to the existing language.  “Revisions” refers to “local design standards and guidance”, which clearly deals with development.


WK 14a

C.3.l. The Board could greatly strengthen this paragraph by changing the words "shall be designed to protect natural water bodies" to "must protect natural water bodies".

Response: 

The terms "shall" and "must," in this case, are legally equivalent; no language change is warranted.  


WK 14b

C.3.l.iii Update General Plans (iii) The use of conservation easements should also be encouraged and included here.

Response: 

In response to this comment, we have revised the second sentence of 3.l.iii. to read, “Encourage land acquisition and/or conservation easement acquisition of such areas.”


WK 15

C.3.m.vi. Water Quality Review Process

We strongly disagree with the language of this paragraph. It violates the Clean Water Act and is terrible policy. No new discharges can be allowed when a tributary is listed under Section 303(d) of the Clean Water Act. Any “increase in any pollutant for which the water body is already impaired” is unacceptable and violates the Clean Water Act. This paragraph should state that fact clearly.

The permit also fails to identify and implement new and redevelopment standards for projects that will impact environmentally sensitive areas. The recently adopted San Diego permit contains language that should be applied in the Bay Area. That language identifies environmentally sensitive areas as “All development and redevelopment located within or directly adjacent to or discharging directly to an environmentally sensitive area (where discharges from the development or redevelopment will enter receiving waters within the environmentally sensitive area), which either creates 2,500 square feet of impervious surface on a proposed project site or increases the area of imperviousness of a proposed project site to 10% or more of its naturally occurring condition. Environmentally sensitive areas include but are not limited to all Clean Water Act Section 303(d) impaired water bodies; areas designated as Areas of Special Biological Significance (ASBS) by the State Water Resources Control Board; water bodies designated with the RARE beneficial use by the State Water Resources Control Board; and any other equivalent environmentally sensitive areas which have been identified by the Permittees.”

Since the Bay and at least 35 of its tributary streams are listed as impaired under Section 303(d), we ask that the Board must insert the above language into the permit to protect all environmentally sensitive and important ecological areas from the harmful impacts of urban and stormwater runoff.

Response: 

The commenter fails to explain its basis for alleging that the Clean Water Act is being violated for continuing to allow stormwater discharges into impaired tributaries.  In any event, the Board disagrees that there is any violation of the Clean Water Act by allowing new discharges.  As long as pollutants in those discharges are reduced through appropriate implementation of best management practices (BMPs) to the maximum extent practicable (MEP), there is no violation of the Clean Water Act.  The TO requires BMPs be implemented at new development and redevelopment projects to control stormwater pollutants to the MEP, the standard required by the Clean Water Act and the regulations thereunder.  

Provision C.3 must be viewed as part of a larger municipal stormwater permit and part of the iterative process to attain water quality objectives in the receiving waters through improving BMPs to the MEP.  The Board recognizes that urban runoff is causing and contributing to impacts on receiving waters and impairing their beneficial uses.  It is thus requiring more than the mere application of technology-based standards for controlling discharges of pollutants to the MEP, as it may under Defenders of Wildlife v. Browner (9th Cir. 1999) 191 F.3d 1159.  Rather, as mentioned above, the Board is requiring through the iterative process set forth in the TO, improvements to BMPs to address exceedances of water quality standards.  Such approach is fully consistent with Clean Water Act Section 402(p) pertaining to municipal and industrial stormwater and cases interpreting it.


iX.
 Home Builders Association of Northern California (HBANC) Comments

HBANC 1

HBANC states that it was allowed only limited participation in discussions pertaining to the San Mateo permit amendment.  (Note that this comment applies only to the San Mateo Program).

Response:   HBANC has been afforded all legally required opportunites to participate in the proposed adoption of the permit amendment for the San Mateo program.  HBANC has been included on our mailing list for all San Mateo-related documents, as it has for items affecting all the Region’s stormwater programs.  Further, its comments frequently mirror comment wordings submitted by Program Permittees, indicating that it has been actively reviewing the TO in coordination with the Permittees.  Therefore, we believe that it has had an appropriate opportunity to be involved in the preparation of the TO (TO) for the San Mateo permit amendment.  


HBANC’s suggestions regarding changes to be made to the TO

HBANC 2

 “Revise the definition of ‘applicable projects’ including ‘significant redevelopment projects;’ and establish an iterative process for compliance consistent with the Clean Water Act’s Maximum Extent Practicable (“MEP”) requirement.”

Response:
The commenter suggests two changes that it believes would make the TO consistent with the MEP standard.  We believe that the TO already complies with MEP, and implements an iterative process for compliance; thus these changes are unnecessary.  This is because the TO correctly builds on the Permittees’ existing performance standards to require new development and significant redevelopment controls to treat stormwater runoff to MEP.
  As such, it is an appropriate outcome of the iterative process for stormwater permitting pursuant to relevant federal regulations.
  Also, the new and redevelopment stormwater control requirements in the TO will take affect gradually, because of the phased implementation schedule the TO provides the Permittees, and because of the relatively slow rate of development/redevelopment compared to the area of existing development in Contra Costa County.  In other words, the stormwater control requirements will be implemented both temporally and spatially over a long timeframe.  Thus, the TO represents the iterative process as compared with the performance standard in the Program’s present permit.  With respect to the recommendation that the definition of significant redevelopment be changed to allow increased impervious surface, we do not agree that such a change is warranted, as discussed further below (see responses to HBANC 3, 9, 10,12-15, 17, and 21).  

HBANC 3

Delete the inclusion of the smaller “Group 2” projects.

Response: The comment relates to the second phase of implementation in which stormwater treatment controls will be required for all new and redevelopment projects that increase impervious surface by 5,000 square feet or more - the size category defined as “Group 2”.  No change is warranted because “Group 2” projects contribute a significant level of pollution to stormwater runoff, because practicable controls to treat pollution exist for these sized projects, and because a substantal and increasing portion of new and redevelopment projects are expected to fall in the 5,000 square foot to one acre category of “Group 2” projects, especially as urban infill and “greenfields” sites are developed.  Thus, it will become more important for all projects of that increase impervious surface by 5,000 square feet or more be appropriately addressed.  See response to HBANC Comment 9 for further details.

Note that the TO allows the Permittees to propose an alternative “Group 2” definition for Board review and approval, as long as that definition in comparable in its ability to address stormwater pollution from new and redevelopment projects.

HBANC 4

Make the “interim” peak runoff standard a “backstop” provision to ensure completion of a regional Hydromodification Management Plan.

Response:  The TO does not include an “interim” peak runoff standard.  HBANC may have inadvertently carried over this comment from its 2001 comments on the TO for amendment of the Santa Clara Valley stormwater permit.  The interim standard initially proposed for Santa Clara Valley was removed prior to Board adoption of the amendment in October 2001.


HBANC 5

Ensure that regional solutions may be used for compensatory mitigation when waivers based on impracticably are granted.

Response:   Provision C.3.g of the TO already allows regional solutions to be used as requested by the commenter.  No change is needed in this regard.


HBANC 6  

The TO will further reduce our ability to provide adequate and affordable housing throughout the Bay Area.  If we run the same analysis using the public works estimate of cost of implementation, 10% of total project cost, the TO will increase home prices by $57,000 or $111,000 over a thirty-year loan at 6.5%, that adds an additional 20% to the price of a home.  This economic impact is far from insignificant in a region where median home prices are above half a million dollars, already out of reach for the average resident.

Response:  We understand HBANC’s concerns regarding the potential effect of the proposed requirements on the already high cost of housing in the Bay Area, but we disagree that the TO will have a major impact on housing costs.  Relative cost comparisons and stormwater treatment control cost calculations performed by Board staff and by a private consulting civil engineer hired by HBANC, combined with reviews of available literature, indicate that the costs of treatment controls at new and redevelopment sites are expected to be quite reasonable relative to the water quality benefits they will bring, with costs in the range of up to 1-2% of total project costs.
  However, these comparisons and calculations do not include the fact that treatment controls have been found to be project amenities that add project value and attractiveness to buyers.

The engineer’s estimate cited above was completed during a review of the proposed amendment to the Santa Clara Valley stormwater permit that the Board adopted in October 2001.  Because the treatment control sizing requirements and applicable project sizes are similar between that amendment as adopted and the TO—that is, because the assumptions for the estimate are the same in each case—the up to 1 to 2% figure applies to this TO, as well.

The Board staff analysis, cited in the TO’s draft Fact Sheet, included a nationwide literature review of treatment control costs, including their maintenance, to estimate overall costs of the new requirements on a project.  The numbers in the literature review were applied to a Bay Area site for which Board staff had received detailed cost information from a developer, and cost analyses for two treatment control solutions—detention basins and vegetated swales—were prepared.  The analyses were prepared with differing land costs to see how these costs changed treatment control costs as a percentage of total project cost.  Again, this analysis found that, in all cases, costs were in the range of 1-2% of up to total project costs for detention basins.   Not only were they less for vegetated swales, since such landscape-based controls reduce the need for underground storm sewer lines, implementation of treatment controls can actually reduce a project’s total cost. 

Indeed, the Amended Fact Sheet cites a number of references (particularly at footnote 6, although additional references are cited elsewhere in the Fact Sheet) that discuss projects where incorporation of treatment controls has reduced costs, increased project property values, or otherwise been cost-neutral or less than the Board staff and consulting engineers’ cost estimates cited above.  These references include references from the National Association of Homebuilders’ magazine and a detailed discussion of the Village Homes project in Davis, where the project’s extensive landscaping costs were paid for by the $800 per lot savings from using surface drainage (swales and detention basins) rather than underground pipes.  Based on these references and anecdotal experience with other projects, we believe that many projects will be able to incorporate controls in a cost-neutral way or otherwise such that the overall treatment control cost is less than the 1-2% estimate.

We are unfamiliar with the public works estimate cited by HBANC, and note that HBANC has not submitted any information to support this estimate or otherwise to explain how it was made.  The City of San Jose submitted such an estimate during consideration of the Santa Clara Valley permit amendment, but also failed to submit any supporting information such as calculations, estimates, or a specific project cost example/estimate.  As such, given the other information reviewed and estimated by Board staff and HBANC’s consultant, we believe the 10% estimate overstates the expected cost of treatment controls by approximately an order of magnitude.  We believe the costs to comply with the TO will not have a significant impact on the provision of housing in the Bay Area.


HBANC 7

For all the interest in encouraging housing in job centers, i.e. “smart growth,” the requirements of the TO would make it easier for land rich rural areas to comply but extremely difficult for urbanized areas.  The cost associated with these controls will inhibit infill development and reduce the production of affordable housing.

Response:   Note:  This response addresses both HBANC comments 7 and 12, which are related.  
We disagree that the TO will have a significant impact on “smart growth,” inhibit infill development, or reduce the production of affordable housing.  Commenter did not explain the basis for its assertion that these impacts would occur.  However, when the Board considered a similar approach for new and redevelopment stormwater treatment controls in the Santa Clara permit, commenters noted that they were concerned that their developments could be restricted based on additional cost to projects.  Although not discussed by HBANC, we also surmise that HBANC may be concerned that treatment controls are relatively more difficult to implement on higher-density sites, which are typically zoned in urbanized areas, but easier to do on lower-density sprawl sites, such as those typically built on existing farmland and ranchland.  This could be because they view higher-density sites as having a lack of available space to implement stormwater control measures.

We disagree that the TO’s requirements conflict with “smart growth” concepts, and that the TO would inhibit infill development or reduce the production of affordable housing. The cost of implementation of the TO’s requirements has been demonstrated to be in a range of up to 1 to 2% of total project costs, although many projects will have lower costs (see above response to HBANC Comment 6).  These amounts are reasonable, considering both the water quality benefits expected and the likely increase in project value and attractiveness once treatment controls are implemented.  Further, a project proponent may choose from a broad range of treatment controls under the TO, including controls that are very space-efficient.  Space-efficient controls might include manufactured “box-in-ground” controls that can be located underground and/or below parking or streets, thus requiring no additional area.  They also include vegetated swales and bioretention cells, which can be placed into a site’s planned landscaping.

In addition, there is a waiver/alternate compliance provision in the TO to handle situations in which on-site treatment is impractical.  Based on analyses conducted or reviewed by Board staff, the TO is expected to have a neutral effect on housing production, infill, affordable housing, transit-based housing and other aspects of smart growth (see Fact Sheet pages 9-12 and HBANC Comment 6).  The waiver or alternative compliance provision will provide relief for dense project situations, where treatment cannot even be placed below grade.  The management of peak runoff flows will rarely be called for in these situations, with a highly developed watershed, where the creeks were already modified or hardened decades ago, or where the redevelopment will not significantly alter runoff characteristics, in an already paved watershed.

Transit-related projects that demonstrate impracticability of stormwater treatment may be able to demonstrate that their transit-related environmental benefits meet the requirements of the waiver program, thus ameliorating the need to build treatment at another location.  Thus, the TO provides substantial and appropriate flexibility for projects to comply with its requirements at a reasonable cost.

Smart Growth Effects

The TO, draft Fact Sheet, and this Response to Comments include references that show that stormwater runoff controls are consistent with Smart Growth concepts that result in reduced water quality impacts, as compared to the maximum impacts that could occur from conventional development.  These include references discussing benefits from reductions in impervious surface and through clustering.  

In some cases, the application of Smart Growth concepts, as applied to redevelopment projects, have the potential to reduce existing water quality problems associated with the areas being redeveloped.  However, the rubric of “smart growth” comprises a very broad range of urban design concepts.
  Rather than hindering Smart Growth, the TO’s requirements assist Smart Growth efforts by better defining how Smart Growth relates to water quality impacts.
  For example, an important goal of “smart growth” is to substantially reduce the environmental impacts of development as compared to other types of development, and particularly the sprawling post-World War II model of development that has been implemented across much of the Bay Area.  By providing a framework for achieving reductions in water quality impacts, the Tentative Order assists the implementation of the Bay Area’s Smart Growth Strategy, transit villages, and similar initiatives, such as that highlighted in the Bay Area Alliance’s Compact for a Sustainable Bay Area that many Permittees have endorsed.

The TO does not control zoning, including specifying acceptable land uses, housing/building densities, parking amounts, or transportation network design.  These are all aspects of redevelopment projects that could be viewed as much more significant to the feasibility of growth control and smart growth efforts than the requirements of the TO.  The treatment control measures that could be included in projects to comply with the TO’s requirements can generally be designed into projects’ existing landscaping or incorporated into projects’ underground storm drain systems, thus resulting in little change to project designs.  Other measures that may be included (e.g., source controls, reductions in impervious surface, etc.) are a matter of changing more traditional project designs in ways that generally do not affect the space required for the design.  All of these types of controls are presently being designed into Bay Area projects, and staff’s analysis indicates that controls can be incorporated into projects at a reasonable cost.  

Finally, one could infer that commenter believes the TO will result in the development of presently undeveloped land outside of existing cities and suburbs that would otherwise remain open space, causing open infill sites within cities and suburbs to remain undeveloped.  We disagree.  There are a number of forces at work that determine when presently unbuilt lands are developed, including the economy, highway construction, local land use plans, and site opportunities and constraints on each site.  Our understanding, based on informal conversations with developers and wetland mitigation bank developers, is that most of the unbuilt land outside existing cities and suburbs, but within the Permittees’ area of jurisidiction, is already committed to development.  Thus, the TO will not increase the amount of unbuilt land outside cities and suburbs that is likely to be developed.  Rather, the TO will ensure that when that land is developed, projects will include appropriate measures to mitigate the water quality impacts from the development. 

In summary, the expected costs of the TO’s measures are low enough not to impact decisions to build infill projects; where costs and/or other issues would render controls impracticable for a particular project, the TO’s waiver provision allows controls with an equivalent benefit to be implemented elsewhere.  Finally, the TO will not increase the amount of unbuilt land outside of cities and suburbs that is likely to be developed, because the vast majority of that land is already planned for development anyway. 


HBANC 8

HBANC realizes that municipalities are increasingly reliant on their ability to charge users of the storm sewer system to manage stormwater discharges, and their ability to charge users is critical to the successful efforts in addressing urban stormwater pollution problems.  However, there are legal decisions that limit municipalities’ ability to impose stormwater fees.  In addition, the recent regulatory change will impose a disproportionately burdensome fee increase on the municipal stormwater dischargers compared with other NPDES permitted dischargers.

Response:  

Overall, the vast majority of updates to the new and redevelopment performance standard proposed in the Tentative Order, as compared with the language in the present permit, are incremental improvements to activities already required.  For example, the Program has been required to implement a program that would control pollution from new and redevelopment projects since 1993.  The Tentative Order includes additional requirements regarding treatment controls, source controls, and design measures for new development and redevelopment projects, consistent with requirements being implemented elsewhere in the Bay Region and the State.  While there are some more explicit work requirements for Program Permittees, such as a more specific requirement for an inspection program to ensure that new development treatment measures are adequately operated and maintained, many of the requirements are marginal modifications or updates of actions currently required and implemented by the Permittees.  For instance many Permittees already design and treatment measures for at least some new development projects.  

We recognize that, since the updated requirements are more specific and should lead to more consistent implementation of the performance standard Program-wide, the volume of review and oversight work, especially for the design and installation of stormwater treatment measures in new development and significant redevelopment, will increase for many Permittees.   To better allow for phasing-in implementation of the performance standard, especially to allow time for staff training, we have modified the Tentative Order to extend the date that Group 1 control measures are required to August 2004.  We anticipate that, during this phase-in period, Permittees will implement readily available means to streamline their internal design review procedures and to make their planning process more efficient. 

Proposition 218 requires that cities hold at least a mail ballot vote of the property owners who may be affected by a tax before establishing the tax.  This does not mean that cities may not establish or increase fees in order to fund municipal stormwater permit requirements, only that the fee must be voted on by property owners.  This means that property owners must be educated about stormwater issues, the value of stormwater programs, and the need to fund programs that protect waters such as the Bay.  For example, in October 2002, property owners in the City of San Clemente approved an Urban Runoff Management Fee to help fund the implementation of the City’s Urban Runoff Management Program.  The fee of around $4 per month for residential properties, and $50 per month for non-residential properties, will take effect in January 2003.  

Commenter is correct that the State Legislature, in light of the State budget mandated a fee increase.  It represents an effort initiated by the State to transfer a portion of the State’s cost to administer and implement water quality programs from the State’s General Fund to dischargers, and reflects the State’s overall trend to fund more programs through fees.  As noted above, and partially in response to this, we have extended the date that Group 1 control measures are required by three months.

Also, it is correct that, starting in 2003, countywide municipal stormwater dischargers will pay more, on a countywide basis, than individual NPDES-permitted dischargers.  However, the new fee structure provides for more consistency and fairness as the maximum any individual discharger pays, whether it is a municipality covered by a stormwater permit or a publicly-owned wastewater treatment plant, will now be the same.  In the past, a countywide stormwater program paid only as much as a wastewater treatment plant operated by a single municipality.


HBANC 9

It is inappropriate to include all new and redevelopment projects creating or replacing 5,000 – 43,560 (one acre) square ft. of impervious surface in the definition of Group 2 projects:  The primary reason to exclude many of these projects from the Group 2 definition is that stormwater treatment technology for small projects is still evolving.  Another reason to exclude many of these projects from the Group 2 definition is that the amount of time needed and the costs associated with operating and maintaining unproven treatment devices with questionable effectiveness is likely to be high, and will likely lead to ineffective BMPs that are poorly operated and maintained.

Response:  The comment requests a delay in the implementation of the TO’s requirements for Group 2 projects.
 We decline to delay implementation for Group 2, because we believe that there already are measures available that would be effective, and the 3-year phase-in period allowed by the TO until the Group 2 requirements go into effect will ensure that those measures become even more widely available.  We concur with the commenter that some controls, particularly manufactured treatment controls, have been shown to have limited pollutant removal capabilities, especially when not appropriately maintained.  Further, some small projects may need to use measures including manufactured controls.  However, some manufactured controls can show much higher pollutant removal capabilities, either for trash and larger particulates, or, for some vault-based media controls, across the range of pollutants found in urban storm water, including dissolved pollutants.  Overall, we believe there is an appropriate range of controls available that will allow compliance with TO requirements at a reasonable cost.  

Board staff have worked with permittees to help identify those controls that appear to provide very limited removal of pollutants, or which may have significant design or operational constraints that prevent them from operating effectively.  For example, we have worked with permittees to discourage the use of storm drain inlet filters, which require a high level of maintenance, and which appear to provide very limited pollutant removal.
  Board staff will continue to work with permittees to understand which controls function best, how they should be maintained, and generally to ensure the best appropriate implementation of practicable controls.  We note that permittees, through their review and approval of individual projects, are in a position to disallow use of those controls generally known to be ineffective, such as those described above.  Finally, we note that the implementation of on-site controls may be deemed impracticable for some projects pursuant to the waiver, or alternative compliance, program the TO allows the permittees to develop, and these projects may ultimately help develop regional facilities, or other alternate treatment measures. 

Excluding many of the smaller projects from the Group 2 definition, as commenter suggests, would allow a significant source of pollutants to discharge to waters of the State.  Because controls that would provide effective treatment are available and allowed within the TO, it does not make sense to allow these pollutants because some existing manufactured controls are not overly effective.

Many small projects may be able to take advantage of landscape-based measures, albeit implemented on a smaller scale than in larger projects.  These may include, for example, bioretention facilities, vegetated swales, and vegetated filter strips.  Some projects may take advantage of measures presently viewed as particularly innovative, such as green roofs or the use of cisterns to capture rainwater for later use as irrigation water.
  Many small projects may also take advantage of significant opportunities to minimize impervious surfaces, including, for example, use of pervious pavements instead of asphalt or concrete paving, and replacement of monolithic concrete slab driveways with wheelways, pervious pavers, or shared driveways.
  Therefore, the TO provides sufficient flexibility for many projects to implement measures other than the types of “box-in-ground” treatment controls referenced by the commenter.

In addition, the opportunity exists in the TO for the proposal of an alternative definition of Group 2, based on other than just the 5000 square foot of impervious surface threshold, with sufficient information presented that it will be “comparable in effectiveness (C.3.c.iii).  This proposal would be made for the Regional Board’s approval.

The commenter also expresses concerns that measures may be expensive to operate and maintain. The TO would require that installed controls be inspected for the life of the related project(s), and that Permittees verify that maintenance is occurring through the inspection of a prioritized subset of controls.  The TO provides 3 years for implementation of its requirements for the smaller Group 2 projects.  This time is meant to allow for the design and implementation of controls that can be efficient in treating runoff while minimizing associated costs, including inspections and maintenance.  Section C.3.e.i of the TO requires inspection of only a subset of installed treatment controls every year, rather than the much more substantial 50-100% that is inspected in other jurisdictions, such as in Puget Sound, and provides that private entities that maintain controls shall provide annual verification of maintenance (Section C.3.e.ii).  Thus, the TO includes measures to reduce the potential cost of inspections for Permittees.

Further, we believe that many controls, such as vegetated swales, require very simple inspection and maintenance, such as regular mowing and a periodic visual check to ensure the vegetation is still robust, the swale is not eroding, etc.  For other controls, such as some of the box-in-ground filters, an inspection may require lifting a metal grate, but the inspection to determine amount of accumulated sediment and/or whether it has been regularly removed, should be relatively straightforward, and could be combined with other inspections, such as the Permittees’ existing ongoing inspections of storm drain drop inlets.  We concur with the commenter that cumulatively, these types of inspections, while individually straightforward, will require time in addition to that presently required for storm drain and related inspections.  However, given the TO’s other requirements regarding Permittee assurance of operation and maintenance, we do not believe it will be so significant as to result in significant failures to operate and maintain installed controls.

In sum, many examples of successful implementation and maintenance of treatment controls are present in Contra Costa County.
  Stormwater treatment controls will continue to improve over time, just as other technologies continue to improve in effectiveness or cost-efficiency
.  Because stormwater treatment controls will improve in the future does not mean that they should not be implemented to the maximum extent practicable within the next three years.

HBANC 10

  It is inappropriate to include all new and redevelopment projects creating or replacing 5,000 – 43,560 (one acre) square ft. of impervious surface in the definition of Group 2 projects:  HBANC urges the Regional Board to exclude these projects from Group 2 definition due to the potential health risks involved in constructing stormwater retention ponds near businesses and homes.  “Public officials across the country are inadvertently creating vast breeding grounds for mosquitoes-including those that carry the West Nile virus-by installing stormwater retention ponds near businesses and homes in an effort to reduce the contaminants that collect in water.”

Response:  Please see response to comment CCCWP 3.


HBANC 11  

It is inappropriate to include all new and redevelopment projects creating or replacing 5,000 – 43,560 (one acre) square ft. of impervious surface in the definition of Group 2 projects:  The current definition of Group 2 creates a financial disincentive to undertake small redevelopment and infill projects.  HBANC specifically request the Board to modify the definition of “Applicable Projects” (Provision C.3.c) to exempt projects that provide affordable housing as defined by Section 33334.2 of the California Health and Safety Code, or are consistent with the State Transit Development Act of 1994.

Response:  Please also see response to HBANC 7.   Also, the “waiver for impracticability or alternate compliance” provision provided for in the TO can allow flexibility for projects based on economic and practicability considerations.  Furthermore, there is no regulatory basis for exempting affordable housing or transit area projects, and, as described earlier, the up to 1-2% cost of measures to comply with the TO will not significantly impact decisions to build affordable housing. 


HBANC 12

 HBANC argues that the provisions of Provision C.3 fail to establish a water quality related “nexus” or basis for inclusion in the requirements of significant redevelopment projects, as that inclusion is not sufficiently related to an increase in the amount of impervious surface created by the redevelopment project nor any other water quality related implications of such projects.  HBANC believes that this application to significant redevelopment as proposed in the TO requires controls that go beyond the MEP standard set forth in section 402(p)(3)(B)(iii) of the Clean Water Act.  Therefore, it requests that the language of Provision C.3 be modified to apply only to redevelopment projects which measurably increase the potential for water pollutant loading from the site through an increase in the amount of impervious surface, from other demonstrable detrimental water quality effects or materially change the use of the property.

Response: We believe that the commenter’s statement regarding “nexus” or basis is limited to the demonstrated connection between water quality and significant development.  Existing development will contribute stormwater runoff pollutants from existing paved surfaces and roof tops, therefore the addition of treatment measures during redevelopment, regardless of the increase or decrease of impervious surface, will reduce impacts to receiving waters and their beneficial uses.  However, because the term “nexus” has a particular legal meaning relating to the taking of property, we have also provided a discussion of that aspect of the word as it relates to the TO.  The technical water quality/significant development link is discussed below.

Nexus Standard Is Inapplicable:  The comment may be suggesting that the State’s Porter Cologne Act requires that the Board show that there is a ‘nexus’ between the TO’s requirements and water quality benefits.  The term ‘nexus’ does not appear in the Porter Cologne Act.  It is used in some circumstances—not applicable here—in analyzing whether there has been an unconstitutional taking of private property in violation of the Fifth Amendment of the U.S. Constitution.   It refers to a heightened level of scrutiny that the Supreme Court has held to be applicable to land use permit requirements that result in a taking of private property.  (Nollan v. California Coastal Commission (1987) 483 U.S. 825.)  

Connection Between Permit Requirements and Water Quality Benefits

Despite the fact that the neither the Board nor the Permittees need to demonstrate a “nexus” under applicable case takings law, the record includes substantial information to support the relationship between the requirements of the TO and the statutorily driven objective of avoiding water quality impacts due to new development and significant redevelopment projects.  The TO and Fact Sheet, including the further discussion in this Response, do explain the connection between the TO's requirements with respect to significant redevelopment and water quality benefits.  

There is extensive documentation that pollutants wash off of roofs, road pavement, parking lots, and other paved portions of new development particularly, and that all land use categories studied have been shown to contribute pollutants.
  That is, the record shows that existing impervious and non-impervious urban surfaces are a source of water quality impairment.  

The commenter requests to limit the TO’s requirements only to sites where pollutant loadings are measurably increased by an associated increase in impervious surfaces or changed land use, or where there is some other identified significant water quality impact. The TO’s requirements, following the federal regulatory language at 40 CFR 122.26(d)(2)(iv)(A)(2), apply to both new development and significant redevelopment projects.  The commenter’s rationale for requesting modification of the definition of redevelopment is that there is no water quality-related reason for including requiring certain projects to comply with the TO’s requirements.  This request is unwarranted for several reasons.  First, as noted above, it does not take into account the well-documented contribution of stormwater runoff pollution from existing development.  Also as noted above, the federal regulations include significant redevelopment in the new development category as an appropriate opportunity to include appropriate treatment measures, when it is both physically and economically practical.

Capturing only redevelopment projects that increase impervious surfaces would greatly limit the water quality improvement effectiveness of the TO over time.  Because a large portion of Contra Costa County is built-out, much of the County’s watersheds are comprised of impervious surface.  The TO’s requirements attempt to reduce the pollutants which stormwater mobilizes from these impervious surfaces as sites are redeveloped.  As stated above, the TO is supported by federal regulations that recognize this issue and require inclusion of significant redevelopment projects in the category of projects that must incorporate appropriate controls (40 CFR 122.26(d)(2)(iv)(A)(2)).  The federal regulations do not include the limitation being requested here.

The definition of Significant Redevelopment Projects in the TO has been developed based on facts specific to Contra Costa County.  The process of redevelopment provides an important opportunity, recognized in federal regulation, to economically implement stormwater treatment controls.  We do not agree that this opportunity should be limited to redevelopment projects that increase the amount of impervious surface, particularly because the initially constructed impervious surface can cover virtually the entire site for many potential redevelopment projects in Contra Costa County, and, as established in the record, represents a significant contribution of urban runoff-related water quality problems.

Also, the structural treatment measures proposed for new and redevelopment have been demonstrated to remove pollutants, when properly operated and maintained.
  Therefore, the record indicates that widespread implementation of treatment measures at new development and redevelopment projects will reduce pollutants in stormwater runoff in the area covered by the TO, pollutants that are known to cause or contribute to exceedance of water quality standards and impacts to beneficial uses.


The negative impacts to water quality of stormwater runoff from impervious surfaces associated with all types of urban development are well documented and understood.
  The record shows that all development, regardless of where it is located, contributes pollutants to receiving water bodies through stormwater runoff.
  The TO correctly builds on the Permittees’ existing performance standards to require new development and redevelopment to treat stormwater runoff to the maximum extent practicable (MEP).
 

The TO’s new/redevelopment stormwater control requirements will take effect gradually, both because of the relatively slow rate of development/redevelopment compared to the area of existing development in Contra Costa County and the phased implementation schedule the TO provides the Permittees.  In other words, the stormwater control requirements will be implemented both temporally and spatially over a long timeframe, and the effect of the TO on water quality will therefore be gradual.  The federal requirements for municipalities to control stormwater runoff from new and redevelopment to MEP cannot be set aside because an immediately quantifiable improvement in water quality will not be evident.

In short, there are numerous citations, including literature surveys that include local studies, showing that existing development causes and/or contributes to water quality impairment, and that implementation of the provisions in the TO will improve water quality.
  The TO’s measures represent the iterative approach envisioned under the Clean Water Act.  Therefore, we disagree that the TO should be changed as requested.


HBANC 13  

HBANC further requests that language be added to set a limit of economic impact the Provision C.3 can have on a given development, such that implementation of C.3 provisions cannot exceed 2% of the total project cost, per RWQCB staff example.

Response:   

The Board considered a request similar to this when it considered the amendment to the Santa Clara Valley permit in 2001, but did not accept it.  The record supports as reasonable costs ranging from 1-2% of total project costs

It is relatively difficult to determine overall construction costs and the costs of treatment controls in a particular project.  Developers consider many of these costs proprietary, and there may be other difficulties in determining accurate costs.  Setting cost as the sole standard of impracticability provides an incentive for developers to choose the most expensive treatment controls possible, in order to show that controls are too expensive and, thus, that a project must construct treatment controls elsewhere or contribute to a regional treatment system.  As such, this approach would be counter to the MEP standard.


HBANC 14

 The State Water Resources Control Board’s draft Phase II municipal stormwater general permit proposes to regulate only projects down to one acre in size, not to the 5,000 square foot level.  HBANC argues that it is not aware of any study that demonstrates the stormwater efficacy of regulating redevelopment projects that are smaller than one acre in size.

Response:   

The TO, draft Fact Sheet, and this Response contain numerous references demonstrating that projects increasing impervious surface of less than one acre or 43,560 square feet contribute pollutants to urban runoff.  As discussed above, this contribution is cumulatively significant.  Therefore, it is important that the TO cover projects smaller than one acre in size, and we do not believe that the threshold should be increased to one acre, as the comment may be read to imply.  

Regulations implementing CWA Section 402(p) specifically require municipalities to implement control measures to reduce the discharge of pollutants from their storm sewer systems that “receive discharges from areas of new development and significant redevelopment.”  Consistent with Section 402(p)(3)(B)(iii), the TO requires stormwater runoff controls to reduce the discharge of pollutants to MEP. Consistent with US EPA guidance, the scope of controls required by the TO is expanded from the Program’s first- and second-round municipal stormwater permits.
  The commenter’s main contention here appears to be that the TO exceeds MEP because it applies to “small” projects.  However, the commenter offers no data to support its contention or to establish an alternative proposal.
In determining the Group 2 threshold, we have evaluated information regarding current water quality conditions in Contra Costa County; water quality impacts from impervious surfaces; costs, effectiveness, and implementability of stormwater treatment measures; project size requirements in other regions, cities, and states; and other related information.  The Group 2 Project definition represents an appropriate expansion and tailoring of controls from the Program’s existing permit, and thus conforms to US EPA guidance for municipal stormwater permits.

One of the challenges of addressing non-point source pollution, including the pollution regulated by the TO, is that such pollution is diffuse and stems from numerous small sources spread widely across a landscape.  Unlike the large point-source discharges regulated by the NPDES point source program, the non-point source pollution coming from each very small project may appear to be minor or insignificant.  However, the cumulative impact from such projects can be very significant, as described in the studies of urban runoff pollutants we have cited, and the source of the impacts described elsewhere therein.  Thus, it remains important to regulate even relatively small sites.  Indeed, this is the foundation of the urban runoff program:  the regulation of polluting activities that, while they may individually have low impacts, are cumulatively a significant source of impairment to the nation’s waters.

Finally, the commenter appears to be confusing the Phase II Stormwater Program, scheduled for implementation in 2003 and applicable only to regulated entities serving populations of fewer than 100,000,
 with the federal regulations under Phase I that govern the Program’s permit.  The TO addresses an existing Phase I permit, and all Program Permittees are subject to regulations established under Phase I.  That the Phase II Program initially focuses on projects down to one acre reflects the fact that entities subject to the Phase II program have not had any previous requirement to oversee stormwater pollution from new and redevelopment projects.   Those permittees subject to Phase I regulation have been required to control stormwater pollution from new and redevelopment projects to the maximum extent practicable for approximately ten years.


HBANC 15

  It would be beneficial to evaluate the results of implementing the Provision C.3’s requirements on larger redevelopment sites prior to making a decision on the relative merits of expanding the Regional Board’s regulation to smaller sites.  Implementing additional stormwater treatment controls on small development and redevelopment sites is premature, and it would likely lead to wasteful use of natural resources, time, and resources of municipal staff, Regional Board staff and area builders while providing little or no water quality benefit and the possibility of increasing area health risks.  HBANC requests that the implementation of Group 2 projects postponed until at least the next permit reissuance.  HBANC  believes that the TO violates both the CWA’s MEP standard and corresponding provisions of the State Porter-Cologne Act.

Response:  

Please see Responses HBANC Comments 9-11 above.  We believe the approach taken in the Revised TO, which now allows 21 months for the Permittees to implement requirements for Group 1 projects, and three years for phase-in of implementation on projects as small as 5,000 sq. ft. of impervious area, allows adequate time for the Permittees to learn and apply lessons from large projects and prepare for implementing requirements on smaller projects.  The TO also allows the Program to propose an alternate size proposal for Group 2, and thus includes additional flexibility in this area to assist Permittees in addressing small projects.

As noted elsewhere, small projects are demonstrated causes and/or contributors to water quality impairment.  Appropriate controls are available now and have been implemented on smaller projects to reduce pollutant discharge.  That is, such controls fall within the definition of effective, practicable measures that is the heart of MEP.  Commenter’s proposal would redefine MEP to exclude implementation on sites where it has been successful, and thus would be counter to Clean Water Act requirements, while allowing a significant source of pollutants to discharge to waters.


HBANC 16 

Expand the permit determination regarding single-family homes being in substantial compliance with Provision C.3.  HBANC recommends that the same reasoning that was used to define substantial compliance for one single-family home should also be applied to multiple single-family home projects (Provision C.3.c.i.1).

Response:  

We disagree.  The TO includes a provision allowing that a determination be made regarding single-family homes being in substantial compliance with Provision C.3.  The purpose of that provision is to assist municipal planning staff by simplifying the review of single-family home projects that are not part of a larger development project, and where those projects have clearly incorporated all of the measures required by the TO.  The relevant portion of Provision C.3.c.i.1 states:


“Construction of one single-family home, which is not part of a larger common plan of development, with the incorporation of appropriate pollutant source control and design measures, and using landscaping to appropriately treat runoff from roof and house-associated impervious surfaces (e.g., runoff from roofs, patios, driveways, sidewalks, and similar surfaces), would be in substantial compliance with Provision C.3.”

Projects that involve multiple single-family homes require significant staff review, and thus are not consistent with the intent of this Provision.

HBANC 17 

 HBANC recommends exclusion of road maintenance and reconstruction from the definition of significant redevelopment (Provision C.3.c.i.3). 

Response:  

The change suggested by the commenter would cause road maintenance and reconstruction to be exempted from stormwater treatment controls.  We do not agree.  Streets, roads, and highways are included due to their potential to be a significant contributor of pollutants in urban runoff.  A Federal Highway Administration “Pollutant Loading and Impacts from Highway Stormwater Runoff, Volume 3; Analytical Investigation and Research Report” (1990) finds that concentrations of total suspended solids, nitrate + nitrite nitrogen, and zinc exceed USEPA benchmark values for concentrations of these pollutants in urban runoff.  USGS Open File Report 98-409, “A Review of Semivolatile and Volatile Organic Compounds in Highway Runoff and Urban Stormwater” reviews data on concentrations and sources of VOCs and SVOCs in highway and urban runoff.  “San Francisco Bay Area Stormwater Runoff Monitoring Data Analysis, 1988-1995,” BASMAA, in its review of land use-based data, found transportation land uses to contribute similar concentrations of pollutants as other land uses.  Streets, roads, and highways also comprise extensive impervious surfaces, which alter flow regimes and increase potential for downstream erosion.  For these reasons, we disagree with the commenter.

The same rationale exists for including the significant reconstruction of an existing road or city street, as exists for all significant redevelopment (please see response to HBANC Comment 12).  While it may occur frequently, we disagree that road reconstruction down to native soil qualifies in the same category as routine repaving of the top inches of road pavement.  

We have also provided the flexibility of allowing reconstruction of up to 50% of the structural section, an amount of rework that borders on the significant redevelopment definition in our judgement, as part of the routine repaving definition.  We note that, as is the case with other types of significant redevelopment projects, where roadway projects would be covered, where less than 50% of the existing cross-section of the roadway was being rebuilt, only runoff from that portion of the roadway would be required to be treated.  Only where more than 50% of the roadway cross-section was being rebuilt would runoff from the whole road be required to be treated.  Thus, for the subset of roadway projects required to provide treatment, only a portion would be required to treat all runoff.  Many instances of this work would have the described lesser requirement.   Also, if treatment is impracticable at a road or street reconstruction site, due to lack of existing storm drains for instance, the alternative compliance or waiver provision in the TO could be employed to provide treatment elsewhere at greater cost efficiency.


HBANC 18

 Provide additional assurance that agencies will not be punished for failing to maintain stormwater BMPs because of an inability to obtain necessary state and federal approvals.  Although HBANC is appreciative of the language in Finding [16], it believes this finding should be worded more clearly to state that if a permittee is working diligently and in good faith with the appropriate agencies to obtain any needed permits and approvals for maintenance, that this would be viewed by the Regional Board as being in substantial compliance with the requirements for maintenance contained in Provision C.3.e.

Response:  

Commenter is concerned that establishment of a special status species in or near a treatment control could result in permits being required to maintain the control.  This could delay needed maintenance work.  For this reason, we will revise the relevant Finding.


HBANC 19 

Does not apply to Contra Costa's proposed T.O.

HBANC 20:

Provide the same time schedules for collecting information as was provided in the Santa Clara Valley permit amendment.  In addition, HBANC requests that all of the other compliance dates specified in the TO be extended one month given that the NPDES permit is currently scheduled for reissuance one month later than was anticipated when the TO was drafted.
Response:  

Comment is appropriate, given that the original tentative order anticipated Board consideration in October 2002.   As noted earlier, we will extend the date for required implementation of Group 1 project controls by four months, and, as requested, extend all other dates by one month. 

Below are HBANC’s policy and legal nature comments;

HBANC 21:  

There has been little or no staff analysis of the direct and indirect economic impacts of the additional costs, and related environmental benefits, to the Contra CostaCounty municipalities for complying with the new requirements including resources that will be needed to implement, construct, monitor and maintain BMPS for public projects.  This is contrary to the requirements of Water Code Section 13241(d).

Response:   

We disagree that there has been “little” analysis showing a reasonable relationship between incurred costs and environmental benefits.  The Fact Sheet includes an evaluation of economic considerations that concluded that economic costs of the new and redevelopment requirements are not unreasonable and are estimated to be up to 1-2% of a project’s cost.
  

We note that our analysis of those economic costs is consistent with the State Board’s Bellflower Decision, Order WQ 2000-11.  The State Board held that “[I]t is clear that cost should be considered in determining MEP; this does not mean that the Regional Water Board must demonstrate that the water quality benefits outweigh the economic costs.  MEP requires permittees to choose effective BMPs, and to reject applicable BMPs only where other effective BMPs will serve the same purpose, the BMPs would not be technically feasible, or the cost would be prohibitive. Thus while cost is a factor, the Regional Water Board is not required to perform a cost-benefit analysis.” (p.20) 

Finally, the Board’s action was not subject to Section 13241 of the California Water Code.  That section requires consideration of certain factors when the Board establishes water quality objectives.  The TO does not establish water quality objectives and thus Section 13241 has no application.  Furthermore, to the extent the TO implements water quality objectives set forth in the Basin Plan, we note that such objectives have already undergone analyses under Section 13241 during their adoption.


HBANC 22 

HBANC believes that the level of planning, design and land use standards and programs described in the TO unlawfully prescribe the “design, location, type of construction or particular manner in which compliance may be had…” in violation of Water Code Section 13360.  It cites the specific design standards of Provision C.3.d.

Response:  

The TO does not violate Porter Cologne Section 13360 by specifying the manner in which compliance is obtained.  Rather than being prescriptive, the TO would allow the Permittees and project developers significant flexibility to choose from numerous types of treatment controls.  The TO requires only that selected controls be of adequate size to fulfill the goal of treating the stormwater runoff from the subject project.  The State Board in its Water Quality Order WQ-2000-011 held that the “…design standards … are objective criteria that developers must achieve in designing their BMPs (best management practices or “controls”).  The design standards are not separate BMPs.  The standards tell what magnitude of storm event the BMPs must be designed to treat or infiltrate.  They do not specify the BMPs that must be employed.”
  The State Board also stated that “[t]he addition of measurable standards for designing the BMPs provides additional guidance to developers and establishes a clear target for the development of the BMPs.”  

Also, we note that the TO is not prescriptive in specifying project size thresholds at which stormwater treatment BMPs must be implemented.  Without such thresholds, individual permittees could establish varying thresholds, or none at all.  The Program’s existing stormwater permit already require that projects with potential “significant stormwater impacts” be required to control stormwater runoff; the establishment of project size thresholds tailors the previous BMP requirements, as is suggested in US EPA permitting guidance.
  The TO allows the Permittees to develop an alternative Group 2 Project category, a waiver program, site design guidelines, source control guidelines, and a hydrograph modification management plan.  In addition, the TO provides for waivers where construction of treatment BMPs is impracticable, including cases of excessive cost.

The commenter states that “[m]andating very specific control measures on new and redevelopment projects is…a completely inappropriate impingement on local land use planning and regulation” (HBANC p.9).  However, the TO does not mandate specific control measures; Permittees and project proponents are free to choose the most appropriate BMPs for each particular site.  The commenter does not explain how providing the Permitees with criteria for stormwater measures would affect their authority to regulate land use.  The commenter does not provide any basis on which to conclude that the State may not establish water quality controls consistent with local governments’ exercise of local land use authority.

HBANC 23 

Provision C.3 constitutes an unfunded mandate in violation of Article 13B Section 6 of the California Constitution.  This section of the California Constitution requires the State to reimburse local governments for State mandated programs.  The State has exercised discretion beyond that required by the federal requirements and, thus, the provisions of C.3 have become a state mandate.  See especially C.3.c.ii (group 2 projects) and C.3.d.

Response: 

The requirements of the TO are not within the definition of “unfunded mandate” that would require reimbursement of costs under the California Constitution, because the inclusion of new development and redevelopment in the TO is consistent with CWA implementing regulations at 40 CFR 122.26(d)(2)(iv)(A)(2), which require that permittees, “implement and enforce controls to reduce the discharge of pollutants from [MS4s] which receive discharges from areas of new development and significant redevelopment.”  Thus, because the TO implements a federal requirement, rather than a State requirement, the Decision is not an “unfunded mandate” by the State.  The State Board has previously determined that regional board orders are exempt from the requirement for reimbursement under the California Constitution.  WQ Order 2000-11, citing WQ Order 90-3.

As noted in the Fact Sheet, TO, and herein, the TO appropriately implements the requirements of the CWA.  The TO addresses a mature municipal stormwater program, subject to a stormwater permit for approximately a decade.  More applicable and relevant US EPA guidance has been referenced elsewhere in this document and includes US EPA’s interpretation that second-round and later permits must expand BMPs as appropriate.  The requirements in the TO are an appropriate part of the continuous improvement process for a stormwater permit, and do not involve an exercise of discretion beyond that required by federal requirements.

In addition, the law allows state agencies to impose more stringent requirement than that what the federal law requirements, but not more lenient.  Therefore, HBANC’s argument is not appropriate.  Hence no change is to the TO is warranted. 


HBANC 24

Provision C.3.k lists four source control measures that call for directing discharges to the sanitary sewer system. The Permittees cannot require independent sanitary sewer agencies to accept these discharges; therefore, HBANC requests that these examples be deleted or that the language be modified.

Response: 

Provision C.3.k requires the Permittees to require implementation of appropriate source control measures for new development and significant redevelopment projects.  Part of the Provision consists of a list of source control measures that are provided as examples of the types of measures that could be implemented.  Immediately prior to that list, the Provision states:

“Examples of source control measures may include the following, which are offered as examples:”

Thus, the items in the list are not point-by-point requirements, but rather intended to provide examples that demonstrate the types of controls required by the Provision.  Several of the TO’s provisions include this type of example list.  These lists have been included to serve as a reference to facilitate easy understanding when Permittees, Board staff, or others review the Program’s permit in the future.  They have purposefully not been included as “required minimum source control measures” or something similar.  

However, we note that many of the measures listed in the Provision have already been incorporated by Permittees in their development review and approval processes.  We believe that those cited by the commenter are simple, but important means of reducing some of the very direct and potentially relatively more toxic discharges to waters of the state, including large volumes of chloraminated water; oil and grease; and, heavy metals.  Thus, it is important for them to be left in as examples.  In addition, it is possible that their presence as examples in the TO will assist the Permittees, independent sanitary sewer agencies, and Board staff to work together to identify means of implementing source controls such as those listed.  

In sum, we believe that it is appropriate for the cited language to be retained.  The cited measures are options for consideration by Permittees.  If they believe that they lack the authority to implement a measure, then it may be anticipated that they will not choose to implement it.  


HBANC 25

The TO violates California law by prescribing the manner in which dischargers must comply with its provisions.  Water Code § 13360 provides that “[n]o waste discharge requirement or other order of a regional board…shall specify the design, location, type of construction, or particular manner in which compliance with [a] requirement, order, or decree….”  The TO violates this prohibition by requiring that treatment BMP’s “shall be designed” and/or “shall be sized” in accordance with prescribed criteria. 

Response:  

Please also see our response to HBANC Comment 22. The TO does not violate Porter Cologne Section 13360 by specifying the manner in which compliance is obtained.  Rather than being prescriptive, the TO allows Permittees and project developers to choose from numerous types of treatment BMPs.  The TO requires only that selected BMPs be of adequate size to fulfill the goal of treating the stormwater runoff from the subject project.  

The TO is not prescriptive when it defines project size thresholds at which stormwater treatment BMPs must be implemented.  Without such thresholds, individual Permittees  subject to the TO could establish varying thresholds, or none at all.  The Program’s  permit already requires that projects with potential “significant stormwater impacts” be required to control stormwater runoff; the establishment of project size thresholds tailors the previous BMP requirements, as is suggested in US EPA permitting guidance.
  The TO allows the Permittees to develop an alternative Group 2 Project category, a waiver program, site design guidelines, source control guidelines, and a hydrograph modification management plan.  In addition, the TO provides for waivers where construction of treatment BMPs is impracticable, including cases of excessive cost.

HBANC 26:  

The effect of land use on storm water volume, velocity, rate, and duration is not subject to regulation under the NPDES program.  These effects on the flow regime occur irrespective of what pollutants are present in the storm water and indeed, whether or not any pollutants are added to storm water as it traverses the land.  The Regional Board is without authority to regulate these effects.  While such effects may constitute “pollution” as that term is defined in the federal Clean Water Act, they do not constitute the “discharge of pollutants” as that term is defined in the federal Clean Water Act.

Response:   

Under CWA Section 402(p), the Board has complete authority to “require controls to reduce the discharge of pollutants to the maximum extent practicable, including management practices, control techniques and system, design and engineering methods, and such other provisions as . . . [the Regional Board] determines is necessary for the control of such pollutants.”  Where, as here, altered flow regimes resulting from new development and significant redevelopment have the potential to increase storm water pollutants into receiving waters, the Board may properly require controls to limit such pollutant discharges.  Pursuant to the Clean Water Act and its implementing regulations, the State Board has already endorsed, in its Bellflower decision, the control of stormwater runoff flow as a means to reduce the delivery of more pollutants into receiving waters.  Furthermore, the Board has additional authority under State law to regulate land activities that may result in waste discharges (e.g., increased sedimentation and silt from erosion caused by hydromodification) into State waters.

We note that the hydromodification provision regulates unnatural erosion in much the same way as we regulate unnatural erosion from construction sites.  We know that there is some level of erosion from almost all land uses, but that this rate increases by orders of magnitude for land under construction.  Thus, the CWA requires controls on discharges from construction sites, including erosion.  Similarly, as described in the Fact Sheet and the TO’s Findings, hydromodification is a long-recognized problem associated with certain types of land use change, and urbanization particularly.  As such, while we know that creeks transport some sediment load regularly, the dramatic increases in creek erosion that we see as the result of urbanization represent a discharge of pollutants that is appropriately regulated by the TO.


HBANC 27

The TO impermissibly infringes on local land use authority by requiring the Dischargers to, among other things, amend their general plans and modify their project approval processes.  The federal Clean Water Act expressly provides that its programs, including the NPDES program, shall not infringe on state regulation of land use.

Response:  

Commenter asserts that the Board’s action unlawfully impinges on the exercise of local land use authority.   However, the TO does not require that Permittees amend their general plans. Permittees and project proponents are free to choose the most appropriate BMPs for each particular site.  Commenter does not explain how providing the Permitees with criteria for stormwater measures would affect their authority to regulate land use.  The commenter does not provide any basis on which to conclude that the State may not establish water quality controls consistent with local governments’ exercise of local land use authority.


HBANC 28  

The TO is subject to the California Environmental Quality Act (“CEQA”).  CEQA applies to permits issued by the Regional Board to the extent that the permit’s provisions are not required by the federal Clean Water Act.  As discussed above, the TO’s provisions concerning BMP’s for new and redevelopment projects go substantially beyond the federal Clean Water Act’s MEP requirement.  The TO’s provisions that exceed the MEP requirement therefore represent requirements imposed pursuant to state law.  Such state law requirements are not exempt from CEQA and the Regional Board should have fully complied with CEQA before adopting the TO.

Response:  

We disagree with these comments.  

The State Board, in a recent order on municipal separate storm sewer systems, has expressly rejected the contention that the CEQA exemption in Water Code Section 13389 only applies to federally mandated requirements in NPDES permits.  See In the Matter of the Petitions of Building Industry Assoc. of San Diego County and Western States Petroleum Assn., Order WQ 2001-15. 

The TO is proposed in order to implement the requirements of a federal statute that requires that the Board address stormwater impacts by imposing standards on new development.  The TO attempts to build on and enhance existing performance standards that require new development and redevelopment to treat stormwater runoff to MEP.  The TO proposes measures to meet MEP specific to the Program, but were based in part on the staff’s review of measures for treatment of stormwater runoff from new development and redevelopment being implemented in many parts of the country and the State.  Because many municipal stormwater permits throughout the State are in the process of requiring that measures be implemented to address stormwater for new development, the commenter concludes that the regional boards are involved in a statewide plan to impose requirements.  We disagree with this conclusion.  In drafting the TO staff has considered local conditions and concerns.  The TO reflects Board staff’s best professional judgment of what constitutes MEP for the Program.  While the various regional board staffs share information on effective approaches and our best professional judgment of what constitutes MEP, this is not underground rulemaking because it is based on the record before the Board.


HBANC 29

The TO must comply with the National Environmental Quality Act (“NEPA”) and the Endangered Species Act (“ESA”).

Response:  

The National Environmental Policy Act applies to federal agencies and is thus inapplicable to the Regional Board, as a State agency.  Both the federal and State Endangered Species Acts include various requirements concerning the listing and "take" of endangered species.  The commenter has not specified which provision of either statute the Board is required to comply with.  The Board is not authorized to list endangered species, so it is clear that those provisions are inapplicable.   The TO does not violate the "take" provisions of either statute because it will not result in a "take" of an endangered species.

HBANC 30  

The TO improperly attempts to regulate discharges “into” MS4’s (“municipally-separate storm sewer systems” or the local storm drain system).  The State Board in its Order reviewing the San Diego NPDES permit addressed this issue.

Response:  

The TO in no way attempts to regulate discharges into MS4s; furthermore, the commenter does not establish the basis of its comment.  Commenter may be referring to language in a permit issued to San Diego County, the cities within that County, and the San Diego Unified Port District, which contained specific language stating that “[d]ischarges into and from MS4s containing pollutants which have not been reduced to the [MEP] are prohibited.”
  The TO does not contain similar language.


x.
Friends of Five Creeks Comments

FFC1

As volunteers dedicated to protecting and restoring the creeks and watersheds surrounding San Francisco Bay, we urge approval of the Alameda and Contra Costa Counties’ reissued and revised NPDES Municipal Stormwater Permits as drafted. While concerns remain, we believe that these permits promise the following:

· consistent approaches throughout the Bay Area (as other permits are revised), and 

· reasonable first steps toward addressing effects of the flow and volume of urban runoff, and 

· reasonable requirements and schedules designed to eventually make Bay Area treatment of surface runoff consistent with approaches in other states, requirements of the federal Clean Water Act and Environmental Protection Agency, and State Board Order No. 2000-11, the “Cities of Bellflower, et al.” decision that led adoption of similar provisions in Southern California.

Response:  

Comment noted.


FFC2

In short, we think the Bay Area should give these permits a try without further weakening. There are ample, perhaps too ample, provisions for waivers and alternative approaches, to allow for adaptation as we learn. As implementation is worked out, and when revisions are considered, we hope you will address the following:

--Section C.3 aims at limiting peak runoff flows and volumes from large new developments and re-developments. However, Paragraph C.3.f.ii allows developed cities to be exempt from considering the effects of urban runoff volume and flow. It further creates an incentive for local governments to oppose creek restoration in developed areas, since restoration of a creek can re-impose requirements to deal with urban-runoff volumes for the entire creek. The Board will need to look closely at whether plans developed by cities use these provisions to escape the requirements of Section C.3.

Response:  

Paragraph C.3.f.ii does not allow developed cities to be exempt, but only exempts certain situations in which increases to runoff flow and duration are very unlikely to have adverse impacts on the waterbody due to existing hardening, or where development is so small or represents so little change in the runoff characteristics of the watershed, that impacts are very unlikely to occur.

xi.
Miscellaneous

The following entities requested that the Contra Costa Clean Water Program's entire set of comments be incorporated as their comments also:

· The City of San Pablo,

· The City of Walnut Creek,

· Contra Costa County Public Works Department, and

· The City of Lafayette.

� Caltrans is currently conducting a $50+ million dollar, multi-year effort to determine the cost-effectiveness and water quality benefits of treatment BMPs. As part of this effort, the California Department of Health Services, Vector-Borne Disease Division, has been providing technical expertise. BMPs were found to create a public health hazard by increasing habitat availability for mosquitoes.


� Excessive ponding is generally thought of as ponding that lasts 72 hours or longer, for those treatment controls that act as temporarily ponded features, such as bioretention cells, extended detention ponds, or vegetated swales.  Because 72 hours is thought to be the minimum time necessary for mosquitoes to breed, target ponding times for such facilities are usually set at a time such as 48 hours, which includes a safety factor to help ensure that incremental increases in ponding time that may occur between maintenance visits would not go beyond the 72-hour threshold.  Some treatment controls include permanent ponds of water (e.g., wet ponds and storm water wetlands).  As described in references cited elsewhere herein, such controls must include other types of design measures to reduce the potential for vector breeding, including mosquito breeding. 


� McLean, J., Summer 1995.  “Technical Note 51:  Mosquitos in Constructed Wetlands—A management bugaboo?”  Watershed Protection Techniques 1(4), pp. 203-207.�Greenway, Margaret, Dale, Pat, and Chapman, Heather, September 2002.  “Constructed Wetlands for Wastewater Treatment:  Macrophytes, macroinvertebrates, and mosquitoes.”  Proceedings, International Wetlands Association, 8th Intl. Conf. on Wetland Systems for Water Pollution Ctrl., Arusha, Tanzania.�Thullen, Joan S., Sartoris, James J., and Walton, William E., 2002. “Effects of vegetation management in constructed wetland treatment cells on water quality and mosquito production,” Ecological Engineering 18(2002) 441-457.�Keiper, J.B., Jiannino, J.A., Sanford, M.R., and Walton, W.E., 2002.  “Effect of Vegetation Management on the Abundance of Mosquitoes at a Constructed Treatment Wetland in Southern California.”  In press:  Proc. of the Mosquito and Vector Ctrl. Assoc. of Calif.�Keiper, J.B., Jiannino, J., Beehler, J., and Walton, W.E., January 1999.  “Distribution and Abundance of Culicidae and Chironomidae (Diptera) Following Storm Damage in a Southern California Constructed Wetlands.”  Proceedings and Papers of the Sixty-Seventh Annual Conference, pp. 47-54.�Walton, Wm. E., and Workman, Parker D., March 1998.  “Effect of marsh design on the abundance of mosquitoes in experimental constructed wetlands in Southern California.”  Jn. of the American Mosquito Ctrl. Assoc. 14(1), pp. 95-107.� 


� SF Bay Regional Water Quality Control Board Item 11, Transcript of Proceedings, July 18, 2001, 155:4-159:3.


� The cost estimate is discussed in further detail in the Fact Sheet for the Tentative Order.  Further references sited there include the following:





Bridging the Gap:  Developers Can See Green; Economic Benefits of Sustainable Site Design and Low-Impact Development, Ron Tyne.  Land Development:  Magazine of the National Association of Home Builders, Spring/Summer 2000, pp. 27-31. (article) 


Better Site Design:  Changing Development Rules to Protect the Environment, Thomas R. Schueler and Richard A. Claytor, Jr. Land Development, Spring/Summer 1999, pp. 16-18. (article)


Low-Impact Development:  A Builder-Friendly Approach to Stormwater Management, Neil Weinstein.  Land Development, Winter 2000, pp. 22-25. (article)


Costs of Urban Nonpoint Source Pollution Control Measures, 1991.  Waukesha:  Southeastern Wisconsin Regional Planning Commission. 109 pp. (bound report)


Guidance Specifying Management Measures for Sources of Nonpoint Pollution in Coastal Waters, 1993.  Washington, D.C.:  USEPA.  pp. 4-12 - 4-62. (bound report)


Economic Benefits of Runoff Controls, 1995.  Washington, D.C.:  USEPA.  Doc. No. EPA 841-S-95-002.  16 pp. (short paper/report)


Corbett, Judy, and Corbett, Michael.  Designing Sustainable Communities:  Learning from Village Homes.  Washington, D.C.:  Island Press. (book)


Regional Board staff analysis of a project using a detention-based treatment control and the same project using vegetated swales, "Staff Report (Attachment B)" of October 2001, for the Santa Clara Valley NPDES Municipal Storm Water Permit.





� SWRCB, October 5, 2000. Order WQ 2000-11, In the Matter of Petitions of the Cities of BellFlower, Et Al.


� SF Bay Regional Water Quality Control Board Item 11, Transcript of Proceedings, July 18, 2001, 155:4-159:3.


� Costs of Urban Nonpoint Source Pollution Control Measures, 1991.  Waukesha:  Southeastern Wisconsin Regional Planning Commission. 109 pp., pp.15-25.


� Economic and Planning Systems, Inc., September 1999.  “White Paper:  Economic Analysis in the Context of 404(b)1 Alternatives Analysis.”  Berkeley, California:  EPS.  This analysis was submitted as part of the Blue Rock Country Club, in Hayward, project’s application, and the Gale Ranch, in Contra Costa County/San Ramon, project’s application.  Discussion of this metric herein is not meant to imply Board approval and acceptance of the metric, bur rather provides a discussion using an alternate method of considering feasibility that was submitted by builders.


� This is about $90,000 below the year 2000 median home price of $537,550 in Santa Clara County, as reported by the California Association of Realtors.  In August 2002, the median price for Santa Clara County was reported to be $505,000, or approximately 12% ($55,000) higher than the estimate used in this estimate (San Jose Mercury News, September 21, 2002.  “Home Prices Fall In August,” Sue McAllister.).  Recent median home prices for Contra Costa County were $347,000 (August 2002), Alameda County, $410,000, and San Mateo County, $659,000.  (Alameda and Contra Cost numbers are from Contra Costa Times, “Homes hit plateau, but prices may rise,” Ellen Lee, September 21, 2002.  San Mateo median price is from San Mateo County Times, “A home in San Mateo is becoming ‘priceless,’” Tim Simmer, September 17, 2002.  If the 67-home project is used with the lowest present median price, $347,000 in Contra Costa, then its market value would be about $23.2 million, and an acceptable cost burden would be about $3.5 million.  This would still be well over the estimated $1.5 million calculated by Mr. Beaman, which suggests that even with the lower median price, even the relatively expensive controls used in the example would remain feasible from a cost perspective.


� Health & Safety Code, Section 33030.


� Heaney, J, Pitt, R, and Field, R., 1999.  “Innovative Wet Weather Flow Management Systems.”  Washington, D.C.:  USEPA.  Doc. No. EPA/600/R-99/029.  Chapter 4 summarizes research on pollutant loadings based on the broad category of land use (e.g., industrial, commercial, residential) and the specific type of land uses (e.g., roadways, parking lots, roofs, loading docks, etc.);


Tiefenthaler, Schiff, Bay, July 2001.  “Characteristics of Parking Lot Runoff Produced by Simulated Rainfall.”  Southern California Coastal Research Project.  discusses results measuring toxicity of parking lot runoff based on parking lot use, maintenance (street sweeping), and duration and intensity of rainfall;


Oltmann, R., and Shulters, M., 1987, “Rainfall and Runoff Quantity and Quality Characteristics of Four Urban Land-Use Catchments in Fresno, CA, Oct. 1981-April 1983,” USGS, discusses results of sampling for a variety of urban runoff and dry weather urban pollutants in Fresno generally and with respect to land use type;


Ebbert et al., 2000. “Water Quality in the Puget Sound Basin, Washington and British Columbia, 1996-98.”  USGS Circular 1216, and Ayers et al., 2000. “Water Quality in the Long Island-New Jersey Coastal Drainages, New Jersey and New York, 1996-98.”  USGS Circular 1201, summarize major findings about water quality based on broad land use categories; and,


USEPA, December 1983.  Final Report of the Nationwide Urban Runoff Program (NURP).


� USEPA, January 1993. Guidance Specifying Management Measures for Sources of Nonpoint Pollution in Coastal Waters.  Washington, D.C.:  USEPA.  Section 4 summarizes research on a wide variety of treatment controls;


Schueler, Tom, March 1992. A Current Assessment of Urban Best Management Practices: Techniques for reducing non-point source pollution in the coastal zone.  Metropolitan Washington Council of Governments; and


Lichten, Keith H., June 1997. Adapting Engineered Vegetated Swales to the San Francisco Bay Area's Mediterranean Climate:  Law, Design, and Pollutant Removal Effectiveness, Master’s Thesis.  Berkeley:  UCBerkeley, summarizes research on pollutant removal seen in vegetated swales.


� SF Bay RWQCB, October 2001.  Fact Sheet for Order 01-119. Amendment of Provision C.3 of Order No. 01-024.


SF Bay RWQCB, September 6, 2001, and October 2001.  Response to Comments on the proposed Amendment of Provision C.3 of Order No. 01-024.


US EPA, December 1983. Final Report of the Nationwide Urban Runoff Program.  Washington, D.C.:  USEPA.


R.Oltmann & M.Shulters, 1987.  “Rainfall and Runoff Quantity and Quality Characteristics of Four Urban Land-Use Catchments in Fresno, CA, Oct. 1981-April 1983.”  Washington, D.C.:  USGS.


Yousef, Y.A., et al., 1992.  “Potential Contaminating of Groundwater from Cu, Pb, & Zn in Wet Detention Ponds Receiving Highway Runoff.” J.Environ.Science & Health; A27(4), 1033-1044 (1992).


San Francisco Estuary Institute, August 1992.  “Effects of Land Use Change and Intensification on the S.F. Estuary.”  Oakland:  SFEI.


Woodward-Clyde Consultants/EOA, Inc., October 15, 1996.  “SF Bay Area Stormwater Runoff: Monitoring Data Analysis 1988-1995.”  Oakland:  WCC.


J. Davis, et al., Sept. 2000.  “Contaminant Loads from Stormwater to Coastal Waters in SF Bay Region.”  Oakland: SF Estuary Institute.


� ibid.


� Federal Register, Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water Permits, Vol. 61 No. 166, 43761.


� This discussion is reflected in similar discussion on the Association of Bay Area Government’s web page (October 2, 2002) “What is Smart Growth?” 


“Smart growth” means different things to different people. To parents, smart growth might mean living in a community with sidewalks, narrow, tree-lined streets and a good school to which their children can walk. A commuter who can catch a nearby train or bus directly to work might feel her community has grown smarter.  Smart growth to a CEO might mean the ability to attract employees because housing is plentiful and appropriately priced.  To someone living in a rundown section of an inner city, smart growth might mean new businesses and the creation of affordable housing.  Restored creeks and wetlands might be other signs of smart growth.


“In short, there is no single definition of smart growth: Its meaning depends on context, perspective and timeframe.”


� For example:  Center for Watershed Protection, October 2001. “Redevelopment Roundtable Consensus Agreement:  Smart Site Practices for Redevelopment and Infill Projects.”  Ellicott City, Maryland:  Ctr Wshed Prot.


� August 26, 1996 Federal Register (61(166)), p. 43761


� ibid. 40 CFR 122.44(k) requires implementation of BMPs to treat stormwater runoff.


� SF Bay Regional Water Quality Control Board Item 11, Transcript of Proceedings, July 18, 2001, 155:4-159:3.


� This discussion is reflected in similar discussion on the Association of Bay Area Government’s web page (October 2, 2002) “What is Smart Growth?”: 


“Smart growth” means different things to different people. To parents, smart growth might mean living in a community with sidewalks, narrow, tree-lined streets and a good school to which their children can walk. A commuter who can catch a nearby train or bus directly to work might feel her community has grown smarter.  Smart growth to a CEO might mean the ability to attract employees because housing is plentiful and appropriately priced.  To someone living in a rundown section of an inner city, smart growth might mean new businesses and the creation of affordable housing.  Restored creeks and wetlands might be other signs of smart growth.


“In short, there is no single definition of smart growth: Its meaning depends on context, perspective and timeframe.”


� For example: Center for Watershed Protection, October 2001. “Redevelopment Roundtable Consensus Agreement:  Smart Site Practices for Redevelopment and Infill Projects.”  Ellicott City, Maryland:  Ctr Wshed Prot.


� Bay Area Alliance for Sustainable Communities, “Compact for a Sustainable Bay Area,” November 2002.  Includes ten Commitments to Action,” of which 4, “Preserve and Restore the Region’s Natural Assets,” and 5, “Improve Resource and Energy Efficiency: Reduce Pollution and Waste” directly relate to the Programs’ new and redevelopment performance standard.


� Group 2 Projects are new and redevelopment projects that create, add, or replace 5,000 ft2. or more of impervious surface, while Group 1 Projects create, add, or replace one acre (43,560 sq.ft.) or more of impervious surface.


� Othmer Jr., Edward F. Friedman, Gary, Borroum, J. Steven, and Currier, Brian K., 2001.  “Performance Evaluation of Structural BMPs:  Drain Inlet Inserts (Fossil FilterTM and StreamGuardTM) and Oil/Water Separator.”  This study, completed in Southern California, found that hydrocarbon removal by inlet filters was typically on the order of 10% or less, while removal of other pollutants, including copper, zinc, and lead, exhibited a much wider range (0 – 46%), but was typically similarly low.  These removals were achieved with very high levels of maintenance, including inspections and maintenance prior to and during each storm event (p.5).  Regarding the tested oil/water separator, the report states “[w]ith the exception of Total Petroleum Hydrocarbon (Diesel), pollutant removal efficiency by the oil/water separator was generally poor.  In fact, there was a net export of total suspended solids over the wet season” (p.9).  


� Condon, Patrick, and Stacy Moriarty, eds., 1999.  Second Nature:  Adapting LA’s Landscape for Sustainable Living.  Beverly Hills:  Treepeople. 116 pp.  


� BASMAA/Tom Richman & Associates, 1999.  Start at the Source:  Design Guidance Manual for Stormwater Quality Protection.  Oakland:  BASMAA.  173 pp.  Sections 6.4 and 8.4 discuss driveway design options.


� Costs of Urban Nonpoint Source Pollution Control Measures, 1991.  Waukesha:  Southeastern Wisconsin Regional Planning Commission. 109 pp. ;





Schueler, Thomas, A Current Assessment of Urban Best Management Practices:  Techniques for reducing non-point source pollution in the coastal zone, 1992.  Washington, D.C.:  Metropolitan Washington Council of Governments. ;





Washington State Department of Ecology, August 2000.  Stormwater Management Manual for Western Washington (Final Draft), Publication 99-11. Volumes 1 and III. ;





Washington State Department of Ecology, 1992.  Stormwater Guidance Manual for the Puget Sound Basin, Volume I, Appendix A. ;





Guidance Specifying Management Measures for Sources of Nonpoint Pollution in Coastal Waters, 1993.  Washington, D.C.:  USEPA.  pp. 4-12 – 4-62.;





Lichten, K.H., June 1997. Compilation of New Development Stormwater Treatment Controls in the S.F. Bay Area.  Oakland:  BASMAA.;





Urban Runoff Quality Management, WEF Manual of Practice No. 23, ASCE Manual and Report on Engineering Practice No. 87.  WEF, Alexandria, VA; ASCE, Reston, VA. 259 pp. (1998);





City of San Jose, Dept. of Planning, Bldg., & Code Enforcement, May 28, 1998.  “Guidance Manual on Selection of Stormwater Quality Control Measures.”;





BASMAA, 1999.  “Start At the Source.”  Oakland, CA.;





R..Alsaigh, et al., March 1999.  “Rouge River National Wet Weather Demonstration Project.”;





Corbett, Judy, and Corbett, Michael.  Designing Sustainable Communities:  Learning from Village Homes.  Washington, D.C.:  Island Press. ;





Alameda Countywide Clean Water Program, August 1996.  "Draft Monitoring Report:  Grassed Swales at the ADVO Facility, Newark."  Hayward/Oakland:  Woodward-Clyde Consultants (now URS Corp.). ;





Fletcher, Peljo, Fielding, Wong, & Weber, Sept. 2002.  "The Performance of Vegetated Swales for Urban Stormwater Pollution Control," in Proceedings, 9th International Conference on Urban Drainage, Portland, Oregon.  Washington, D.C.:  ASCE. ;





Hunt, Stevens, and Mayes, Sept. 2002.  "Permeable Pavement Use and Research at Two Sites in Eastern North Carolina," in Proceedings, 9th International Conference on Urban Drainage, Portland, Oregon.  Washington, D.C.:  ASCE. ;





Whitaker, Elkin, Pearson, Mader, and Fraha, Sept. 2002.  "Integrating stormwater management and wetlands mitigation in the 'front yard' of the Intel Ronler Acres campus in Hillsboro, Oregon," in Proceedings, 9th International Conference on Urban Drainage, Portland, Oregon.  Washington, D.C.:  ASCE. ;





Wong, Tony H.F., Sept. 2002.  "Urban stormwater management and water sensitive urban design in Australia," in Proceedings, 9th International Conference on Urban Drainage, Portland, Oregon.  Washington, D.C.:  ASCE. ;





Rushton, Betty, Sept. 2002.  "Enhanced parking lot design for stormwater treatment," in Proceedings, 9th International Conference on Urban Drainage, Portland, Oregon.  Washington, D.C.:  ASCE.





� Research and on the ground experience continue to grow for stormwater treatment controls.  For example, recent papers from the 9th International Conference on Urban Drainage in Portland, Oregon, held September 8-13, 2002, included:


Wong and Breen, "Recent advances in Australian practice on the use of constructed wetlands for stormwater treatment."  Discusses constraining factors to increasing wetland pollutant removal and opportunities to overcome those challenges.


Newman, Coupe, Puehmeier, Morgan, Henderson, and Pratt, "Microbial ecology of oil degrading porous pavement structures."  Discusses initial results of work looking at how oil is degraded by the microbial community in and below a porous pavement, and strategies for completing further research.


Kloster, Leybold, and Wilson, "Green Streets:  Innovative solutions for stormwater and stream crossings," discussing methods of street design to reduce pollutant discharge and impacts to streams.





� “Clear Water vs. West Nile Risk,” Washington Post, Aug. 16, 2002


� Heaney, J, Pitt, R, and Field, R., 1999.  “Innovative Wet Weather Flow Management Systems.”  Washington, D.C.:  USEPA.  Doc. No. EPA/600/R-99/029.  Chapter 4 summarizes research on pollutant loadings based on the broad category of land use (e.g., industrial, commercial, residential) and the specific type of land uses (e.g., roadways, parking lots, roofs, loading docks, etc.);


Tiefenthaler, Schiff, Bay, July 2001.  “Characteristics of Parking Lot Runoff Produced by Simulated Rainfall.”  Southern California Coastal Research Project.  discusses results measuring toxicity of parking lot runoff based on parking lot use, maintenance (street sweeping), and duration and intensity of rainfall;


Oltmann, R., and Shulters, M., 1987, “Rainfall and Runoff Quantity and Quality Characteristics of Four Urban Land-Use Catchments in Fresno, CA, Oct. 1981-April 1983,” USGS, discusses results of sampling for a variety of urban runoff and dry weather urban pollutants in Fresno generally and with respect to land use type;


Ebbert et al., 2000. “Water Quality in the Puget Sound Basin, Washington and British Columbia, 1996-98.”  USGS Circular 1216, and Ayers et al., 2000. “Water Quality in the Long Island-New Jersey Coastal Drainages, New Jersey and New York, 1996-98.”  USGS Circular 1201, summarize major findings about water quality based on broad land use categories; and,


USEPA, December 1983.  Final Report of the Nationwide Urban Runoff Program (NURP).


� USEPA, January 1993. Guidance Specifying Management Measures for Sources of Nonpoint Pollution in Coastal Waters.  Washington, D.C.:  USEPA.  Section 4 summarizes research on a wide variety of treatment controls;


Schueler, Tom, March 1992. A Current Assessment of Urban Best Management Practices: Techniques for reducing non-point source pollution in the coastal zone.  Metropolitan Washington Council of Governments; and


Lichten, Keith H., June 1997. Adapting Engineered Vegetated Swales to the San Francisco Bay Area's Mediterranean Climate:  Law, Design, and Pollutant Removal Effectiveness, Master’s Thesis.  Berkeley:  UCBerkeley, summarizes research on pollutant removal seen in vegetated swales.


� SF Bay RWQCB, October 2001.  Fact Sheet for Order 01-119. Amendment of Provision C.3 of Order No. 01-024.


SF Bay RWQCB, September 6, 2001, and October 2001.  Response to Comments on the proposed Amendment of Provision C.3 of Order No. 01-024.
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