CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN FRANCISCO BAY REGION

Response to Comments

For Item No. 10

Public Hearing 

on

City and County of San Francisco

Southeast Water Pollution Control Plant,

North Point Wet Weather Facility, and

Bayside Wet Weather Facilities 

NPDES Permit Reissuance

Two comment letters have been received for the Tentative Order.  One is from the City and County of San Francisco (City), and the other is from Communities For A Better Environment (CBE).  The comments are responded to in the order they were received.  

1. Response to CBE Comment Letter dated May 31, 2002:

A. Absence of Water Quality-Based Effluent Limits on Toxic Substances

Comment #1:
“The TO must be revised to address the absence of water quality-based limits for mercury and dioxins and the reliance of interim limits only for those pollutants.  A similar approach was recently found to be invalid by the San Francisco Superior Court. ”

Response #1:
The San Francisco Superior Court’s decision is not final.  Even if it were, however, it does not have precedential effect and is not legally binding in this action.

B. Combined Sewer Overflow (CSO) Policy

Comment #2:
“CBE supports provision 5e which prohibits CSOs during dry weather.  However, CBE questions if the City is complying with the provision.  Residents throughout southeast San Francisco have registered complaints about sewer overflows in their neighborhood and even within their homes during dry weather. CBE is requesting a revised tentative order ensuring this provision is met.”

Response #2:
In general, sewer over flows inside a private home or lateral is outside of the City’s responsibility, unless the overflows were due to sewer backups from the main trunk line.  The proposed tentative order contains a provision (Provision 16) requiring the City to review and update its wastewater collection operation and maintenance procedures to ensure that all facilities are properly operated, maintained, repaired and upgraded.  The Tentative Order has been revised to include Provision 4, which requires a third party audit to determine if the City complies with the CSO requirements.  Non-compliance with Provision 16 can subject the City to Board’s enforcement actions.  Therefore, Staff believes that the revised Tentative Order addresses CBE’s concern.  

Comment #3:
“CBE supports provision ‘5f’, ‘control solids and floatable materials in CSOs prior to discharge to the receiving water.’  CBE does not believe the City is complying with the provision. …  CBE is requesting a revised tentative order ensuring the provision is met”.

Response #3:
The Tentative Order has been revised to include Provision 4, which requires a third party audit to determine if the City complies with the CSO requirements.  Non-compliance can subject the City to Board’s enforcement actions. 

Comment #4:
“Requirement ‘5h’ states the ‘discharger shall continue to implement a public notification plan to inform citizens of when and where overflows occur.’  …  CBE feels provision ‘5h’ not only needs to notify water contact recreational users but also notify residents about the CSO system and the southeast plant.  …  A revised tentative order should include language in this provision regarding public notification signage on the southeast plant with a phone number for residents to call about odor complaints and questions.”

Response #4:
The City already has an Odor Complaint hot line.  Although, the Regional Board does not have authority to mandate signage requirements pertaining to odor, the Tentative Order has been revised to require the City to submit an odor control plan with time schedules by September 1, 2002.

Comment #5:
“…discharges from the CSO system are causing and contributing to adverse impacts on water quality for beneficial uses of the Bay, the Regional Board should modify the City’s permit to reduce legal and illegal overflows and require a comprehensive wastewater planning.”

Response #5:
The current allowable CSO frequency and locations are specified by a long-term control plan which was developed by the City in compliance with the CSO Policy.  The allowable CSO frequency is “presumed” to protect beneficial uses.  Staff believes Provision 5.i, which requires the City to characterize the overflow impacts and efficacy of CSO controls, will assist in future improvement to the City’s wastewater collection system.

C. Limits

Comment #6:
“Unclear definition of “long-term” average annual limit for the number of overflow incidents for different portions of the system make it almost impossible to show potential violations….  To protect the health of our Bay and residents enforceable limits are needed”

Response #6:
The “long-term” average annual number of overflows was cited in the permit as design criteria and was not intended for compliance purposes.  The facility has been constructed in accordance with the design criteria.  Provision has been added to require a third party audit to ensure the City operates and maintains the system as well as complies with other Minimum Controls. 

Comment #7:
“In addition to limits, a definition for frequency of overflow is critical, as is a need for volume and duration limits of combined sewage overflow events.  San Francisco PUC needs to develop a verification and storm intensity/frequent limits.”

Response #7:
Due to the complex relationship between storm intensity, location and duration with CSO events, it is very difficult to define an acceptable CSO frequency, volume and duration.  Instead, staff’s approach was to identify acceptable long-term average annual allowable overflow frequency that would protect the beneficial uses of the receiving water near the CSO locations.  This permit also requires the Discharger to conduct a beneficial use impact analysis to verify that the beneficial uses are indeed protected.

Comment #8:
“The City needs a comprehensive City-wide wastewater planning.  Currently, the City is proceeding with separate unrelated planning for each new development project.”

Response #8:
The City does have a comprehensive City-wide wastewater computer model.  The model was used when a new development (ex. Mission Bay, PacBell Park) is proposed to determine the impacts of these new connections to the over-flow frequency.  Through CEQA, the City can require mitigation measures if the new connections have the potential to increase the overflow frequency.

D. Exemptions

Comment #9:
“CBE believes a revised tentative order should be issued stating a 10:1 dilution ratio and defining North Point a POTW.”

Response #9:
The CSO Policy specifies that by implementing the Nine Minimum Controls, the City is considered to be in compliance with water quality standards.  Therefore, wet weather discharge into Islais Creek is presumed to meet all water quality standards and does not need a 10:1 dilution ratio.  North Point Wet Weather Facility only operates in wet weather and is part of the overall CSO system.  Therefore, it does not meet the definition of a POTW as defined in 40 CFR 122.2.

E. Odor

Comment #10:
Air sample collected adjacent to the Southeast WPCP indicated that Southeast WPCP is improperly-operating and the facility is overloaded.  CBE is requesting the Regional Board investigate complaints of a severe odor problem and the operation of the facility.

Response #10:
Please see Response to Comment #4

F. General Comment:

Comment #11:
“The draft permit did not include Bayside Permit violations.  CBE is requesting Bayside permit violations for the past 5 years.  In addition please provide other violations for the past 5 years.”

Response #11:
The monthly and annual reports for Southeast WPCP, and North Point WPCP and Bayside CSO are available for review at the Board office.  

2. Response to City and County of San Francisco Comment Letter dated May 31, 2002:

A. General Comments:

Inappropriate discharge limitations for wet weather flows:

Comment #12:
The draft Fact Sheet and permit inappropriately apply effluent limitations to Southeast treatment plan during wet weather, and North Point Wet Weather Facility.  This may have negative environment results by forcing operators to decrease flow to treatment in order to comply with the numeric limits.”

Response #12:
Wet Weather Effluent Limitations have been removed from the Tentative Order as requested.  A provision to audit the maintenance and operation of the entire wet weather facilities has been added to ensure that the City complies with the Nine Minimum Controls. 

Inappropriate cap on dilution factor used to calculate limitations:

Comment #13:
“The draft permit uses a maximum assumed dilution of ten parts Bay Water to one part effluent for deep water discharges when calculating effluent limitations….  This approach conflicts with that in the State Implementation Plan (SIP) which allows the use of site-specific information….”

Response #13:
The assimilative capacity is highly variable due to the complex hydrology of the receiving water.  And there is uncertainty associated with the representative nature of the appropriate ambient background data to conclusively quantify the assimilative capacity of the receiving water.  Under the SIP, the Board has full discretion to deny or significantly limit a mixing zone and dilution credit.
Section 1.4.2.2.B of the SIP states:

“The RWQCB shall deny or significantly limit a mixing zone and dilution credit as necessary to protect beneficial uses, meet the conditions of this Policy, or to comply with other regulatory requirements.  Such situations may exist based upon the quality of the discharge, hydraulics of the water body, or the overall discharge environment (including water column chemistry, organism health, and potential for bioaccumulation).  For example, in determining the extent of or whether to allow a mixing zone and dilution credit, the RWQCB shall consider the presence of pollutants in the discharge that are carcinogenic, mutagenic, teratogenic, persistent, bioaccumulative, or attractive to organisms. In another example, the RWQCB shall consider, if necessary to protect beneficial uses, the level of flushing in water bodies in such lakes, reservoirs, enclosed bays, estuaries or other water bodies types where pollutants may not be readily flushed through the system.  In the case of multiple mixing zones, proximity to other outfalls shall be carefully considered to protect beneficial uses.”   

The SIP, in fact, serves only to limit, not expand, the circumstances under which a dilution credit should be granted.  The Fact Sheet has been revised to include a justification for the use of 10:1 to clarify this issue.

Interim Limits/Compliance Schedules/Final Limits:

Comment #14:
The proposed compliance schedules and final limits potentially will have a major financial impact on San Francisco.  The interim limits are inappropriate because the Regional Board does not have authority to adopt mass limit prior to completion of a total maximum daily load (TMDL), and the interim limits/compliance schedules/future final limits as proposed are not necessary if actual dilution ratio is used.

Response #14:
In regards to dilution ratio, please see response to comment#13.  Mass limit is imposed on mercury in this permit because mercury is  bioaccumulative and is  identified as causing impairment to the beneficial uses of lower and central San Francisco Bay due to fish tissue contamination and fish consumption advisory.  As stated in 40 CFR 122.45(f)(2), “pollutants limited in terms of mass additionally may be limited in terms of other units of measurement and the permit shall require the permittee to comply with both limitations.”  U.S. EPA has affirmed in guidance, that water quality criteria are to be converted to mass-based limitations in permits. (See pp. 110 and 111, Technical Support Document for Water Quality-Based Toxics Control, EPA/505/2-90-001, March 1991).  Mass limits are not only consistent with the Clean Water Act (CWA), mass-based limitations have long been mandated by the CWA, with limited, discretionary exceptions.  

Water Quality Standards consist of numeric criteria (expressed as concentration), designated beneficial uses, and anti-degradation policy.  In other words, the numeric criteria expressed in terms of concentration cannot be viewed in isolation from the beneficial uses.  For bioaccumulative pollutants impairing beneficial uses, it is therefore incorrect to conclude that the objectives are expressed only in terms of water column concentrations.  When impairment is involved, it is appropriate to try to ensure that mass loading of impairing pollutants, at the very least, does not increase.  Mass loading is the critical measurement for bioaccumulative impairing pollutants because the impairment is due to fish tissue exceedances, as opposed to water column concentration exceedances.  Therefore, controlling influxes from all sources, including POTWs, into the impaired water body is the important measurement.  It is true that standards are not being met; but TMDLs are in the process of being developed.  The interim performance-based (technology-based) limits, both concentration and mass, are a short-term measure designed to, at least, prevent further degradation of the water body during the process of TMDL development and implementation.  

Federal Anti-degradation policy “prohibits any action that would lower water quality below that necessary to maintain and protect existing uses…In cases where water quality is lower than necessary to support these uses, the requirement in Section 303(d) of the Clean Water Act, 40 CFR 131.10 and other pertinent regulations must be satisfied”. (Guidance on Implementing the Anti-degradation Provisions of 40 CFR 131.12, U.S. EPA, Region 9.)  Instituting mass limits in this permit was designed to comply with federal and State Anti-degradation policy.

Finally, nothing in the CWA suggests that mass limits and WQBELs are only appropriate after TMDL promulgation.  The State Board in Order 2001-16, has held that Regional Boards can issue WQBELs and interim mass limits prior to TMDLs.

Copper:  Interim Limit /5-year Compliance Schedule/Final Limit

Comment #15:
“Using real dilution in the calculation of a final limitation, as allowed by the SIP, will produce effluent limitations that are attainable by San Francisco” 

Response #15:
Please see response to Comment #13.

Mercury:  Interim Limit/Compliance Schedule/Final Limit

Comment #16:
“San Francisco’s exceedances of the proposed (interim and final) are at least partially the result of the fact that all dry and wet weather runoff is captured by the sewer system….  Treating all sewage and runoff should place San Francisco in a separate category, since the treatment burden is significantly greater.”

Response #16:
The proposed Tentative Order recognizes and accounts for the fact that San Francisco has a unique combined sewer system.  During wet weather, there are no effluent limitations for mercury.  In addition, no wet weather data were used in calculating the mercury mass limitation.

Comment #17:
“San Francisco is concerned that the upcoming mercury TMDL will not resolve the compliance problems.  Regional Board staff have suggested that the completion of the mercury TMDL will mean that the POTWs will not need to comply with the final limits identified in the permits.  Their belief is that the TMDL will identify relative high mass loadings for allocation to POTWs and this will result in less stringent limitations on mercury concentration.  We believe this outcome in unlikely.”

Response #17:
The City’s concern is noted.  However, as part of Board staff’s development of a mercury TMDL, staff has concluded that municipal wastewater point sources are not the most significant mercury loading to the estuary.  Therefore, it is highly unlikely that TMDL/WLA will require POTWs to further reduce mercury loads above and beyond what is already required by this Permit. In any case, staff believes that the TMDL will provide the City with a fair load allocation that is also protective of beneficial uses.

Comment #18:
“The proposed interim limits are predicated on attainment of a future effluent limit toward which the City must make reasonable progress.  Complying with the final limit may require the construction of substantial additional treatment to ensure compliance.”
Response #18:
As stated in the response to comment #17 and the permit findings, the final effluent limitation will be based on a TMDL, which in all likelihood will allocate a fair and protective load to the City and other POTWs.  We have every confident that the mercury TMDL will be completed before the SIP calculated WQBELs come into play.  The intent of the interim limitations is as a place holder and does not require the City to start constructing new treatment facilities.

Comment #19:
“The proposed interim monthly limit of 0.087 g/L was exceeded four times during last three years.  Consequently, the proposed limit places San Francisco in the position of probably non-compliance.   (Some periodic elevations of mercury concentrations may result from the mercury introduced into the collection by stormwater runoff.  This mercury may take several days to work its way through the system.”
Response #19:
Out of the four “exceedances” of the interim monthly limit, one occurred during dry weather (August 2000), one occurred 2 days after a wet weather event (February 14, 2001), and two occurred four days after a wet weather event (November 3, 1999 and December 9, 1999).  Even if the elevated mercury concentrations were due to residual stormwater and stormwater related solids in the collection system, the Southeast WPCP should have sufficient capacity to properly treat this waste.  This situation is common to other secondary treatment plants with high inflow/infiltration into their systems whose discharge data form part of the basis for the 0.087 ug/l performance limit.

Comment #20:
The mass-based limit is set using wet weather data (flow and apparently concentration).  This in effect, regulates the mercury carried by stormwater runoff.  This is an inappropriate regulation of wet weather flows.
Response #20:
The concentration and flow data used in calculating the mass based limit was provided by the City and does not include data from wet weather days (send via email on January 29, 2002).  Furthermore, the mass-based limit is not an attempt to regulate mercury carried by stormwater runoff.  In fact, the Tentative Order specifies that only dry weather mercury flow rate should be used to calculate mercury mass loading for compliance determination with the interim mass limit.

Comment #21:
The approach of basing mass limits on actual flow appears contrary to 40 CFR 122.45(b).
Response #21:
40 CFR 122.45(b) address the calculation of final effluent limitation and not interim effluent limit.  Therefore, 40 CFR 122.45(b) is not applicable for establishing interim effluent limitations.  The mass limit for mercury is a performance-based interim limit intended to hold Southeast WPCP’s mercury discharge at its current level based on actual flow and concentration data.  In addition, State Board’s Order 2001-06 concluded that “interim, performance-based mass limits for a pollutant under a compliance schedule to achieve the applicable water quality standard for the pollutant are authorized under the Clean Water Act and state law”.  Furthermore, “If a compliance schedule [which is discretionary] is allowed, it is entirely appropriate for the permit to include interim, performance-based mass limits to preserve the status quo and prevent further water quality degradation until the water quality standard is achieved”.

Comment #22:
“Even though mercury is a bioaccumulative substance dilution should be allowed.”

Response #22:
Please see response to Comment #13.

Comment #23:
“The permit inappropriately imposes both mass and concentration limitations with exposes San Francisco to double jeopardy since there are two possible ways for the discharge to be in violation for the same constituent….  San Francisco is at increased risk since it captures and treats stormwater, yet the limits were set using a data pool of agencies with separate systems.”

Response #23:
In regards to the appropriateness of mass and concentration limitations, please see response to Comment #14.  In regards to the increase risk of violating permit limits for the City because it captures and treats stormwater, the mercury effluent limitations only apply to Southeast WPCP during “dry weather.”  When Southeast WPCP operates in the dry weather mode, it functions as a secondary POTWs just like the agencies studied in the pool data calculation.

Alternatives to Interim Limits

Comment #24:
Several alternative options are available to the Board, rather than setting an interim limit, compliance schedule and identify a final limit as currently proposed.  They are as follows:

a. Evaluate costs and benefits in setting final limits as required by the Water Code and restated in City of Los Angeles v. State Water Resources Control Board, et al.,

b. Use real dilution

c. Use BACWA de minimis approach

d. Use “threshold approach”

Response #24.a:
The decision of City of Los Angeles v. State Water Resources Control Board does not apply to San Francisco Bay Region.  In addition, cost benefit analysis had been conducted during the development of the Basin Plan, CTR, and SIP.  The final limits referenced in this Tentative Order are based on these plans and policies.

b. Please see response to Comment #13.

c. Currently, the Clean Water Act does not recognize and allow for “de minimis” consideration.  On the other hand, if a pollutant does not have the “reasonable potential” to cause or contribute to an exceedance of a water quality standard, then there is no need to set an effluent limit in the permit.  This analysis is established by the SIP to address “de minimis” discharge.   

d. Please see response to Comment #14.

TCDD Equivalents (dioxins): Interim Limit/10-year Compliance Schedule/Final Limits

Comment #25:
Stormwater is a primary means by which dioxin enters the Bay.  San Francisco is being penalized because it treats stormwater.

Response #25:
The City is not being penalized.  Most major POTW permits reissued after the adoption of the CTR and SIP contain dioxin effluent limitations that apply year round.  These POTWs also have storm water related dioxins contribution through inflow and infiltration.  Even though these POTWS treat much smaller quantity of stormwater than the City, they have to comply with their permit dioxin limitation year round as opposed to the City’s limit that does not apply during wet weather events.    Treating stormwater is the function of a combined sewer system.  As a combined sewer facility, the City benefits by not having numeric effluent limitation during wet weather.  In exchange, the City is required to treat its stormwater.

Comment #26:
Board is inconsistent in acknowledging that providing more treatment for dioxin does not make sense, yet at the same time, setting a limit and compliance schedule.

Response #26:
As long as the Bay is listed as impaired by dioxins and furans, the Board is mandated to use available regulatory tools and resources to address the impairment to protect beneficial uses.  We also believe a solution that addresses air sources are necessary and have communicated this with the U.S. EPA and Cal EPA.  Until that solution is developed, we must do our part in regulating wastewater sources of these pollutants.  In regard to the City, Lower San Francisco Bay is listed as impaired by dioxins.  Board staff found reasonable potential for dioxins based on a weight of evidence approach that included other information, which is Step 7 in Section 1.3 of the SIP.  These other information includes literature information regarding sources of dioxins and furans in domestic wastes (ex. human feces, food wastes, toilet paper, laundry gray water), and data from Southeast WPCP showing dioxins in its influent.  

Comment #27:
The draft permit notes that the proposed interim limit for dioxin is based on the previous permit limit.  As noted in Finding #7, the previous permit limit for dioxin was appealed, remanded and never issued, and therefore this basis for the limit is invalid.

Response #27:
The interim limit for dioxin has been removed.  A provision has been added to require the City to investigate the feasibility of lowering the dioxin congener detection limits.  The provision also requires the City to conduct additional monitoring for the purpose of setting an interim limit at a later date.

Comment #28:
The positive RPA is incorrect since the Board should not have used the presence of dioxins in wet weather CSOs nor the presence of dioxins in influent (rather than effluent) as basis for its determination that reasonable potential exists. 

Response #28:
The positive RPA was not based only on the presence of dioxins in wet weather CSOs and influent.  The RPA is also based on literature information regarding sources of dioxin and furans in domestic wastes.

Comment #29:
Dilution should be allowed for dioxin.

Response #29:
Please see response to Comment #13.

Interim Limit/Compliance Schedule for Tributyltin

Comment #30:
“Interim limit for tributyltin is based on the previous permit using BPJ.  Since the previous permit limit for tributyltin was remanded and never reissued, this basis for the limit is incorrect.  We believe that the Board will have difficulty establishing an objective for tributyltin based on the EPA criterion…”

Response #30:
The interim limit for tributyltin has been removed.  A provision requiring the City to conduct additional monitoring for the purpose of interim limit calculation has been added.

Comment #31:
“On December 11, 1995, the California Department of Pesticide Regulation enacted a San Francisco Bay area prohibition on the sale and use of tributyltin containing cooling water additives….  Previous work by the Palo Alto RWQCP found that tributyltin containing discharge from cooling water systems was the most obvious sources in their service areas.  POTWs should become an increasingly minor source.”

Response #31:  Comments noted.

Comment #32:
Dilution should be allowed for Tributyltin.

Response #32:
Please see response to Comment #13. In addition, final limits for tributyltin cannot be calculated due to lack of ambient background data and therefore, dilution issue for tributyltin is irrelevant in this permit.  

Comment #33:
The Board has not completed the required assessment of costs and benefits.

Response #33:
Cost benefit analysis was conducted as part of the Basin Planning process.

Bis(2-ethylhexyl)phthalate:

Comment #34:
“This plasticizer is a common laboratory contaminant and we are concerned that the one reading of 7.9 ug/l may be an error.  (The constituent was only detected twice in three years.)  Additional monitoring is necessary to establish a valid basis for determining that the objective (5.9 ug/l) has been exceeded.  The California Water Environment Association, in its Baseline Monitoring Report, notes that exposure to plastics in the sampling process can lead to false positives.”

Response #34:
This issue has been raised by another discharger (EBMUD).  This Order has been revised to allow a data collection period during which time the City should further characterize its discharge and resolve QA issues.

Comment #35
“This contaminant is regulated due to human health concerns (as opposed to regulation due to toxicity to aquatic organisms).  The exposure pathway assumes bioaccumulation in fish and consumption of fish by humans.  If bio- accumulation in sport or commercial fish is not occurring then this pollutant does not present a risk and there is no environmental basis for it to be limited.  The RMP fish element will look at bis(2-ethylhexyl)phthalate in 2003; at that time we should have an idea if there is a potential problem.  (See the general comment regarding the proposed “threshold approach”.)”

Response #35:
Comment noted.

Comment #36:
“Finding #84 notes that the interim limit for bis (2-ethylhexyl) phthalate) was set equal to the highest measured data point (MEC) for the three year interval.  The draft states that this approach has been based on best professional judgment.  The Fact Sheet, however, contains no explanation on how the BPJ was determined.”

Response #36:
Finding #84, Provision #7, and the corresponding sections of the Fact Sheet have been revised to allow a data collection period in accordance with Section 2.2.2 of the SIP to defer setting an interim limit to a later date because there was not enough detected data to calculate a performance based interim limit, nor was there a previous permit limit.

Comment #37:
“Due to the limited data for this constituent, it is impossible to determine whether compliance with the proposed limit is likely or unlikely.  An assessment of benefits and costs has not been made and cannot be made due to the lack of data.”

Response #37:
See response to Comment #36.

Comment #38:
Use actual dilution ratio to calculate a final limit.

Response #38:
Finding #100 has been revised to provide additional justification for denying mixing zone and dilution credit for calculating final limits for bis-2. 

Use of Criteria/Objectives – Application of Action Levels

Comment #39:
For the human health-based objectives (mercury, dioxin, PAHs, etc.), San Francisco has previously proposed the use of “action levels.”.  This approach would comply with the provisions of Water Code § 13000 requiring assessment of environmental benefits and proposed costs for controls (see City of Los Angeles v. State Water Resources Control Board, et al., BS060957, filed April 4, 2001, Los Angeles Superior Court).  The action level approach would allow municipalities to spend public funds with confidence that the control efforts will resolve real problems, not hypothetical ones

Response #39:
The SIP does not provide for action levels in lieu of effluent limits.  For pollutants with reasonable potential to exceed water quality objectives, the SIP requires a water quality based effluent limit.  In the event that such a limit cannot be calculated, or the Discharger cannot comply, an interim limitation is required, not an action level.  Please see response to Comment #14 for more discussion on interim limitations and compliance schedule.

Final Limits for Legacy pesticides: 4,4-DDE, dieldrin

Comment #40:
“As noted in the Fact Sheet, 40 CFR 122.44(d)(1)(i) specifies that permits are required to include WQBELs for all pollutants “which the Director determines are or may be discharged at a level which will cause, have the reasonable potential to cause, or contribute to an excursion above any State water quality standard.”  These pollutants (4,4-DDE, dieldrin) have not been detected in the effluent; regardless, the draft permit has determined that these constituents cause, have the reasonable potential to cause, or contribute to an excursion above standards.  We understand that this positive RPA determination is based on the presence of these pesticides at background levels in the Bay above standards and an interpretation of the SIP.  However, this determination is simply inappropriate and inconsistent with RPA requirements.   There is no credible evidence that the pollutants are even present in the City’s effluent.”

Response #40:
As described in Finding 62 of the draft Tentative Order, reasonable potential were determined for the following reasons:  1) DDE and dieldrin were not detected in any of the Discharger’s effluent samples, however, all detection levels were above the lowest applicable WQO and 2)background concentrations were above the adjusted WQO (SIP, RPA trigger #2).
Daily Maximum, Instantaneous Maximum Effluent limitations

Comment #41:
“The federal regulations [40 CFR 122.45(d)(2)] require that limitations for POTWs be specified only in terms of weekly and monthly average (unlike limitations for industrial discharges which must include daily maximum limitations).  Consequently, the daily maximum and instantaneous maximum limitations are inappropriate….Recent court decisions support this interpretation:  By including daily maximum limits, the Respondents [SWRCB and LA Regional Board] proceeded in a manner contrary to law, particularly when the record contains no findings or evidence that the use of average weekly or average monthly limits was impractical.  

Response #41:
Maximum Daily Effluent Limits (MDEL) are used in this permit to protect against acute water quality effects.  It is impracticable to use weekly average limitations to guard against acute effects.   Weekly averages are effective for monitoring the performance of biological wastewater treatment plants, whereas the MDELs are necessary for preventing fish kills or mortality to aquatic organisms.  40 CFR 122.45(d) states:



“For continuous discharges all permit effluent limitations, standards, and prohibitions, including those necessary to achieve water quality standards, shall unless impracticable be stated as:

(1) Maximum daily and average monthly discharge limitations for all discharges other than publicly owned treatment works; and

(2) Average weekly and average monthly discharge limitations for “POTWs.” [ Emphasis added}

This approach is consistent with the SIP (Page 8, Section 1.4).  It is also in accordance with U.S. EPA’s guidance on writing water quality-based permits (TSD, Page 96, Section 5.2.3).

Pollution Prevention

Comment #42:
“The permit inappropriately applies pollution prevention requirements contrary to the provisions of Water Code section 13263.3(k).  The City is concerned with the continuing addition of pollution prevention requirements even though the City’s performance in this area is exemplary.  (See details in the accompanying Feasibility Analysis.)  In particular, the City achieves exceptional pollutant removal because it provides treatment to stormwater runoff.”

Response #42:
We disagree with the City’s interpretation of 13263.3(k).  This section prohibits the inclusion of a pollution prevention plan in the permit but does not prohibit preparation and continued development of an existing plan which is the requirement in the draft permit (F.5).  In addition, pollution prevention is one of the Nine Minimum Controls the City is required to implement by the CSO policy.

CEQA Compliance

Comment #43:
“The permit sets in place compliance schedules and the Fact Sheet identifies final limits which will potentially require the construction of additional new treatment facilities.  In addition, compliance with the interim limits may also require the construction of additional treatment.  Nevertheless, the permit claims exemption from CEQA.  Additionally the permit’s provisions (e.g., no dilution or capped dilution, stringent interim limits) may effect the financial viability of the reclamation alternative for the Potrero Power Plant.  At a minimum, the Board should comply with the non-exempted portions of CEQA and examine the environmental consequences and feasible alternatives of the permit requirements.  (Several of these alternative approaches are discussed in the preceding comments.)”

Response #43:
The NPDES permit is exempt from Chapter 3 of CEQA pertaining to preparation of environmental documents.  The permit implements the requirements of the CTR, SIP, and Basin Plan.  The environmental and economic consequences of these requirements were evaluated as part of the process for adoption of these regulations.  Additionally, it is not likely that compliance with the interim limits will force the City to build new facilities because the limits are based on past performance of the existing facilities and thus any analysis of environmental impacts associated with new construction of facilities is premature and unnecessary. 

Self Monitoring Program Requirements – 

Comment #44:
“The Fact Sheet does not provide the basis for requiring San Francisco to complete substantially more monitoring than other comparable POTWs.  We strongly object to an unsupported and unjustified sampling program which will cost San Francisco significantly more than the programs required of other POTWs.  Two legacy organic pollutants (DDE and dieldrin) are being requested at a frequency 10 times that required of other comparable dischargers in this area.  Additionally bis(2-ethylhexyl)pthalate which is a ubiquitous laboratory contaminant is required based on a paucity of data.”

Response #44:
While DDE and dieldrin are legacy pollutants, we have authority to require monitoring for them to ensure compliance with the requirements established in the permit.  For DDE and dieldrin, the twice a year sampling frequency is consistent with the other POTWs.  This is the sampling frequency all the major dischargers in the region are required to monitor by the Regional Board through a California Water Code Section 13267 letter dated August 6, 2001.

Comment #45:
“Monitoring should focus on pollutants of concern.  Pollutants or parameters which have virtually no possibility of adversely impacting San Francisco Bay or for which POTWs have been virtually eliminated as a source should not be intensely monitored (e.g., pH, BOD, settleable solids, DDE, dieldrin, dioxin).  There is no identifiable environmental benefit from such monitoring.”

Response #45:
We believe the proposed monitoring requirements are appropriate and necessary to determine compliance with effluent limits established in the permit or to establish interim limits at a later date for pollutant with RP.

New Toxicity Testing Protocol

Comment #46:
At the direction of the U.S. EPA, the Regional Board is requiring compliance with acute toxicity effluent limitations with the implementation of 4th Edition protocol using larval fish species.  At the same time, the Regional Board is not including the mixing zone allocation which is recommended nationally by the U.S. EPA.  The Regional Board explains that the State of California does not allow a mixing zone as a protective measure, and so is requiring implementation of the new protocol in adherence to existing limits on 100% effluent that were developed using juvenile fish species.  We question the appropriateness of applying the existing restrictive and protective toxicity requirements to the new additionally more protective toxicity protocol for larval fish.  There has been inadequate effluent testing under Region 2 requirements to determine whether the existing acute toxicity restrictions are appropriate and whether or not there is some inherent variability in the handling of larval fish under the required testing procedures (e.g., flow through testing).  We are concerned that compliance under these conditions may be questionable and we will be unreasonably vulnerable to mandatory penalties.  As there are no Bay wide acute toxicity issues associated with POTWs as identified under the dry weather toxicity studies of the Regional Monitoring Program, we recommend that the Regional Board evaluate acute toxicity results over a two year period to compare with current and past results using juvenile fish.

Response #46:
The implementation of the new protocols is not expected to cause widespread problem with compliance.  This is based on the fact that at least four dischargers have already switched to these protocols without problems.  Evaluation of data will be part of the continuing process of Basin Plan review. 

Chlorine Limitation

Comment #47:
“This Regional Board implements a chlorine limitation of 0.0 mg/L as an instantaneous maximum.  Although San Francisco recognizes the lethality associated with chlorinated discharges, we are compelled to raise the concern associated with the over-use of de-chlorination chemicals, which are known to contribute to the development of chlorinated by-products, compounds that are also environmentally destructive.  The existing chlorine limitation results in any exceedence (i.e., any measurement greater than 0.0 mg/L) being a violation based on the new enforcement requirements.  As a consequence POTWs will tend to overdose with de-chlorination chemicals to avoid penalties.  The Regional Board’s movement to change the effluent bacteria limitation from total coliform to fecal coliform provided a means for dischargers to reduce the input of unnecessary chemicals into the environment.  We propose that chlorine limits in Region 2 permits be consistent with those issued in other regions around the state, such that a single excursion from 0.0 mg/L will not result in a violation and dischargers can target an appropriate use rather than extreme use of de-chlorination chemicals.

Response #47:
The City’s concern is noted.  However, the chlorine limitation of 0.0 mg/L is specified in the Basin Plan to apply to all treatment facilities.  Staff has no authority to change the Basin Plan objectives without a Basin Plan amendment.  Staff encourages the City to raise these concerns as part of the Basin Plan amendment process.  During the interim, permit staff intends to allow grab sample for compliance determination and continuous for operational control.
B. Specific Comments:

Comment #48
“Fact Sheet, Attachment A.I.4., pg. 7– There is a need to clarify the treatment capacities at the Southeast Water Pollution Control Plant.  Sentence 4 of paragraph 2 should be changed to read:  “The Southeast WPCP provides about 68 MGD (avg.) of dry weather secondary-level treatment and up to 250 MGD of wet weather treatment of which 150 mgd receives full secondary.””

Response #48:
Changes have been incorporated in the revised Fact Sheet as requested.

Comment #49:
“Finding#6 – A statement discussing average flow is inappropriate for an intermittent facility.  The finding should state: “The Discharger presently discharges an average dry weather flow of 68 mgd from the Southeast Water Pollution Control Plant.  Wet weather flow is maximized at the Southeast Water Pollution Control Plant at 250 mgd and at 150 mgd from the North Point Wet Weather Facility.”  This statement should also be corrected in the Fact Sheet, section III.3.”

Response #49:
Changes have been incorporated in the revised Tentative Order and Fact Sheet as requested.

Comment #50:
“Finding #8 – This finding indicates all of San Francisco’s facilities (Southeast Water Pollution Control Plant, North Point Wet Weather Facility and Bayside Wet Weather Facilities) are ‘major discharges’.  It is our understanding that a major discharge must have a continuous discharge rate of 10 mgd.  Neither the North Point Wet Weather Facility nor the Bayside Wet Weather Facilities, which are operate intermittently should be considered ‘major discharges’, and should be deleted from the sentence.”

Response #50:
U.S. EPA defines San Francisco’s facilities as major discharge.

Comment #51:
“Finding #14 – This finding incorrectly describes the use of dewatered sludge.  The last sentence should read:  “The digested and dewatered sludge is beneficially re-used as alternative daily cover at permitted landfill sites or is used as land application at a permitted site.“”
Response #51:
Changes have been incorporated in the revised Tentative Order as requested.

Comment #52:
“Finding #30 – The second sentence should be replaced with: “During wet weather the discharge requirements are based on the CSO Control Policy: (1) the technology-based requirements require implementation of the nine minimum controls identified in the Policy; and (2) the water quality-based effluent limitations require implementation of the long-term control plan for capture and treatment of combined sewer flows.”  In addition, some discharge limits are based on limits in the previous permit (e.g., copper).”

Response #52:
Changes have been incorporated in the revised Tentative Order as requested.

Comment #53:
“Finding # 44.c – The last sentence states: “This conservative 10:1 [dilution] is necessary because of the use of less conservative ambient background concentrations from Yerba Buena Island and Richardson Bay.”  While this statement may be true for some dischargers, it is not true for San Francisco: Yerba Buena is the appropriate background sampling location for San Francisco and therefore is not “less conservative.”  In other words, there is no need for imposing a conservative dilution allowance in order to compensate for a “generous” background location.”

Response #53:
Near field studies “immediately” outside the mixing zone would be necessary to determine whether the YBI/RB stations are not less conservative.  In section 1.4.3, the SIP states that preference should be given to data “immediately” upstream or near the discharge.  The YBI station is 5 miles away.

Comment #54:
“Finding # 53 – This finding states:  The interim limits in this permit are in compliance with antidegradation and antibacksliding because (1) the interim limits hold the Discharger to current facility performance or current limitations; and (2) because the final limit is in compliance with anti-backsliding requirements.



Please explain.  Since the final limits are the basis for making this determination, does this statement mean that the final limits, although identified in the Fact Sheet, have the same regulatory force as if they were specified within the permit itself?”

Response #54:
No, final limits are identified in the Fact Sheet only as a point of reference and basis for not including a numeric final effluent in the permit.  It is for reference only.

Comment # 55:
“Finding # 57 – As discussed in the general comments, San Francisco disputes the positive RPA for bis(2-ethylhexyl)phthalate, DDE, dieldrin, tributyltin and dioxins.”

Response #55:
See previous responses to comments. 

Comment #56:
“Effluent Limitation B.1.b. and B.2.b. pgs.32 & 33 – It is understood that continuous pH monitoring is not required by POTWs, but an optional method of measurement.  It is also understood that the excursion is only allowed when the continuous method of monitoring is employed.”

Response #56:
Yes, that is staff’s intent.

Comment #57:
“Effluent Limitation B. 2.a., pg. 33, (wet weather discharge limits) – As discussed in the general comments, the effluent limitation of 20 mg/l oil and grease may have the effect of forcing more overflows.  An alternative to this limit would be to identify a target threshold (e.g., 40 mg/l, annual average) above which the discharger would be required to develop a corrective action plan and submit it to the Board for approval.”

Response #57:
The wet weather effluent limitation for Oil and Grease has been deleted from the tentative order.

Comment #58:
“Effluent Limitation B. 2.c., pg. 33, (wet weather discharge limits) – The intermittent discharge criteria as stated in Part A should be added to the fecal coliform bacteria limit.”

Response #58:
Changes have been incorporated in the revised Tentative Order as requested.

Comment #59:
“Effluent Limitation B. 3.b., pg. 34, (Toxic Pollutants) – The wet weather requirement for acute toxicity must only be applied to the Quint St. discharge (E-002).  The statement should be changed to read:



Requirements for Southeast Water Pollution Control Plant Quint Street Outfall (E-002):  Representative samples of the effluent (Waste E-002) shall not have more than one sample with less than 70% survival in a single wet weather season.  Acute toxicity testing shall be conducted on the next subsequent wet weather event if survival falls below 70%.”

Response #59:
Changes have been incorporated in the revised Tentative Order as requested.

Comment #60:
“We do not believe it is the intent of the Board to remove the single sample excursion from 70% survival, especially in light of the implementation of EPA 4th edition species testing.  The above statement indicates that only 1 sample can have a survival percentage of less than 70.  All other tests must have survival percentages greater or equal to 70.  This is the requirement allowed under dry weather conditions, and wet weather sampling should not have more strict requirements in light of the CSO policy.”  

Response #60:
Changes have been incorporated in the revised Tentative Order as requested.

Comment #61:
“Wet Weather Effluent Performance Criteria C., pg. 37 – Add the following sentence as the second to last sentence in the second paragraph of this section:



“Non-adherence to the following criteria will not constitute a violation of this permit when caused by an incident or event that was unavoidable and beyond the reasonable control of the discharger, or an action taken to prevent loss of life, personal injury, or severe property damage.“”

Response #61:
Changes have been incorporated in the revised Tentative Order as requested.

Comment #62:
“Wet Weather Effluent Performance Criteria C.1., pg. 37 – In a move toward conservation of resources, the first sentence should be changed to read:  “The Operations Plan must be filed during the first year of this permit re-issuance and approved by the Executive Officer, and then as modified during the life of the permit.””

Response #62:
Changes have been incorporated in the revised Tentative Order as requested.

Comment #63:
“Wet Weather Effluent Performance Criteria – Several of these criteria need to be clarified as follows:

C.2.a.ii.., pg. 37 – Change sentence to read:  “The NPF will be treating 135-145 mgd of combined in-flow within 60 minutes of a discharge through CSO 013 to CSO 017.”

C.2.b.i., pg. 38 – Change sentence to read:  “CHS will be pumping 80 mgd to the Southeast Water Pollution Control Plant (SEP) or SEP influent will be at 250 mgd (from CHS and Flynn Pump Station [FPS] and SEP Lift Station) before there are any storage/transport discharges to Mission Creek (CSO 022 to CSO 027).”

C.2.b.ii, pg. 38 – Change paragraph to read:  “Flows from CHS to SEP may be reduced to prevent discharge from the Southeast Drainage Basin storage/transport structures if the flow levels between the Central Drainage Basin structures and the Southeast Drainage Basin structures (Griffith Pump Station and/or FPS) become unbalanced, e.g., Griffith and/or Flynn storage levels continue to rise while SEP is at a maximum flow.  Backing down on CHS pumping will prevent a Southeast Drainage Basin discharge, maximizing storage in the Central Drainage Basin, and fully utilizing storage in the system to prevent discharges.”

C.2.3.i., pg. 38 – Change sentence to read:  “The Southeast Water Pollution Control Plant will have an influent flow rate of 240-250 mgd prior to discharge into Islais Creek from CSO 031 to CSO 035.”

Response #63:
Changes have been incorporated in the revised Tentative Order as requested.

Comment #64:
“Sludge Management Practices E.1., pg. 40 –  This statement incorrectly describes the use of dewatered sludge.  The first sentence should read: “The Discharge presently disposes of all stabilized, dewatered bio-solids (sewage sludge) from the Discharger’s wastewater treatment plant by beneficially re-using as alternative daily cover at a permitted landfill or by land application at a permitted site.”  

Response #64:
Changes have been incorporated in the revised Tentative Order as requested.

Comment #65:
“Self Monitoring Program – There are several inconsistencies with Table 1 (Scheduling of Sampling, Analyses and Observations) and the Footnotes.

The BOD frequency should be changed from 3/W in the E-001 effluent to W to match the influent sampling.  This is warranted because of the 5/W frequency of COD sampling.

The Oil and Grease sampling requirement from the A-002 influent should be deleted.  There is no reason to require oil and grease concentrations from the influent flow stream.

Footnote 3 currently only refers to dry weather sampling.  Include wet weather sampling.  Change to read:  During dry weather, each Oil & Grease sample event shall consist of a composite sample comprised of three grab samples taken at equal intervals during the sample date, with each grab sample being collected in a glass container.  During wet weather, each Oil & Grease sample event shall consist of a composite sample comprised of three grab samples taken at appropriate intervals during the sample date, with each grab sample being collected in a glass container.  The grab samples shall be mixed in proportion to……..

The frequency for Settleable Solids analysis for wet weather effluent monitoring shall be changed from E (each event) to footnote 13 to make it consistent with all other analyses.  

Footnote 5:  The last sentence shall be changed to read:  

If the fish survival in the effluent is less than 70% or if the control fish survival rate is less than 90%, a bioassay test shall be restarted with a new batch of fish and continued as soon a practicable until compliance is demonstrated.

It is understood that ‘as soon as practicable’ refers to test start up requirements, not staffing requirements.  It is also understood that a test need not be restarted if the control survival is less than 90%, but the effluent survival is 90% or greater.

Footnote 11:  Add the intermittent discharge criteria as stated in Part A to the end of this footnote:

For intermittent discharges, the daily value shall be considered to equal to zero for days on which no discharge occurred.

Section IV.B.12.b – change the number of Oil & Grease samples to “three grab samples, one every eight hours over a 24-hour period’, to be consistent with the rest of this permit.”
Response #65:  Changes have been incorporated in the revised Self Monitoring Program as requested.

Comment #66:
Typographical Errors/Omissions in the Tentative Order, Factsheet, and Self Monitoring Program.

Response #66:
Changes made as appropriate
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