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7.  PESTICIDE OVERSIGHT

Various parties are responsible for pesticide discharges to urban creeks, and various parties oversee these activities.  As illustrated on the left side of Figure 7.1, pesticide manufacturers supply pesticide users through product formulators, distributors, and retailers.  The activities of these parties result in the pesticide discharges to urban creeks.  As shown on the right side of Figure 7.1, an assortment of agencies and organizations oversee the diverse aspects of pesticide use.  Each of these entities has a role to play in implementing the diazinon and pesticide-related toxicity TMDL.  
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FIGURE 7.1

Oversight of Pesticide Dischargers

The agencies with the greatest implementation roles to play include the following: 

 U.S. Environmental Protection Agency (U.S. EPA), including its Office of Pesticide Programs and Office of Water; 

 California Environmental Protection Agency, including the San Francisco Bay Regional Water Quality Control Board (Regional Board), the State Water Resources Control Board (State Board), and the California Department of Pesticide Regulation (CDPR); and 

 Bay Area municipal storm water programs and the municipalities they represent.  

Others with implementation roles include County Agricultural Commissioners, the California Department of Consumer Affairs (i.e., the Structural Pest Control Board), and the University of California Statewide Integrated Pest Management Project.

U.S. ENVIRONMENTAL PROTECTION AGENCY

The U.S. EPA Office of Pesticide Programs is responsible for regulating all aspects of pesticide manufacture and use under the Federal Insecticide, Fungicide, and Rodenticide Act.  Pesticide manufacturers and formulators must register their products with U.S. EPA.  U.S. EPA requires that pesticide products be labeled with detailed instructions for their use.  The labels name active ingredients, specify application instructions, provide warnings and first aid information, and describe appropriate storage and disposal procedures.  Only U.S. EPA can approve pesticide label changes.

U.S. EPA evaluates the environmental fate and ecological effects of a pesticide when it is registered.  U.S. EPA typically studies how a pesticide moves in surface water and groundwater following an application scenario, which is typically an agricultural application.  U.S. EPA does not necessarily evaluate the fate and effects of pesticides as applied in urban areas, where applications on or near impervious surfaces are common.  

The U.S. EPA Office of Pesticide Programs and Office of Water evaluate water quality effects differently.  The differences stem from the Office of Pesticide Program’s mandate to implement the Federal Insecticide, Fungicide, and Rodenticide Act and the Office of Water’s mandate to implement the Federal Clean Water Act.  These laws do not address potential environmental effects in the same manner.  As a result, the Office of Pesticide Program’s review does not necessarily ensure compliance with the Federal Clean Water Act as interpreted by the Office of Water.  These offices have recently begun to work together to incorporate Federal Clean Water Act considerations into the registration process, beginning with the re‑registration of the herbicide atrazine.  

CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

The State Board, the Regional Board, and CDPR operate within the California Environmental Protection Agency.  The State Board and the Regional Board enforce California’s Porter-Cologne Water Quality Control Act and portions of the Federal Clean Water Act.  CDPR implements portions of California’s Food and Agriculture Code and the Federal Insecticide, Fungicide, and Rodenticide Act.  

California Department of Pesticide Regulation

CDPR regulates pesticide manufacture and use within California.  It has authority over manufacturers, formulators, distributors, retailers, and end users, including professionals and those who apply over-the-counter products.  CDPR regulations can be more stringent than U.S. EPA regulations.  Although CDPR cannot change a U.S. EPA-approved pesticide label, it can restrict pesticide use in California by requiring a permit to apply a particular pesticide.  The permit can include conditions, such as additional training requirements or special handling practices.  The authority to enforce such permits is generally delegated to County Agricultural Commissioners.  

CDPR has broad authority to regulate pesticides to protect water quality.  Section 12824 of the California Food and Agriculture Code states:

The director [of CDPR] shall endeavor to eliminate from use in the state any pesticide that endangers the agricultural or nonagricultural environment….  Appropriate restrictions may be placed upon [a pesticide’s] use including, but not limited to, limitations on quantity, area, and manner of application.

Section 14102 of the California Food and Agriculture Code states:

The director shall prohibit or regulate the use of environmentally harmful materials….

CDPR has broad discretion in what it considers environmental harm.  Section 6158 of the California Code of Regulations (Title 3) states:

During the review and evaluation of proposed pesticide labeling and data to support registration, the director shall give special attention…to each of the following factors, when applicable, in reaching a decision to register or not register the pesticide:…

(c)
Potential for environmental damage, including interference with the attainment of applicable environmental standards (e.g., air quality standards and water quality objectives).

(d)
Toxicity to aquatic biota or wildlife….

If any of these factors are anticipated to result in significant adverse impacts which cannot be avoided or adequately mitigated, registration will not be granted unless the director makes a written finding that anticipated benefits of registration clearly outweigh the risks.  

To the extent that U.S. EPA may not have accounted for water quality standards in its pesticide registration process, CDPR can ensure that pesticides registered in California do not result in discharges that exceed water quality objectives.  Any time CDPR receives evidence that a registered pesticide could adversely affect the environment, it can initiate a re-evaluation process.  During re-evaluation, CDPR is authorized to request relevant information or studies from pesticide registrants.  Based on the information it receives, it can restrict or ban pesticide applications in California.  Re‑evaluation and adoption of restrictions can take several years.  

Water Boards

The State Board and, in the Bay Area, the Regional Board retain responsibility for enforcing water quality standards.  The Water Quality Control Plan, San Francisco Bay Basin (Region 2) (Basin Plan) contains water quality objectives applicable to pesticide discharges and resultant aquatic toxicity (San Francisco Bay RWQCB 1995).  Numeric targets developed through the TMDL process may be incorporated within the Basin Plan.  The Porter-Cologne Water Quality Control Act (Water Code Section 13247) requires that all California agencies comply with the Basin Plan:

State offices, departments, and boards, in carrying out activities which may affect water quality, shall comply with water quality control plans approved or adopted by the state board unless otherwise directed or authorized by statute, in which case they shall indicate to the regional boards in writing their authority for not complying with such plans.

Pesticide-related impairment of Bay Area urban creeks pursuant to Federal Clean Water Act Section 303(d) demonstrates that pesticide levels are inconsistent with the Basin Plan.  Diazinon specifically endangers the environment by posing environmental hazards to creeks, interfering with the attainment of water quality objectives, and exposing aquatic biota to toxicity.  The TMDL process is a tool the Regional Board can use to ensure that urban creeks meet water quality standards.  

Water Code Section 13225 places responsibilities on the Regional Board to:

(a) Obtain coordinated action in water quality control, including the prevention and abatement of water pollution and nuisance….

(c) Require as necessary any state or local agency to investigate and report on any technical factors involved in water quality control or to obtain and submit analyses of water; provided that the burden, including costs, of such reports shall bear a reasonable relationship to the need for the report and the benefits to be obtained therefrom.

(d) Request enforcement by appropriate federal, state and local agencies of their respective water quality control laws….

The Regional Board has the authority to issue and enforce National Pollutant Discharge Elimination System (NPDES) permits for point-source discharges, including storm drains, pursuant to the Federal Clean Water Act.  The Porter-Cologne Water Quality Control Act authorizes the Regional Board to issue and enforce Waste Discharge Requirements for point and non-point source discharges.  The Regional Board can also waive Waste Discharge Requirements for certain discharges, while placing and enforcing conditions on such waivers.  Regional Board enforcement tools include compliance orders, cease and desist orders, and clean-up or abatement orders.  

MUNICIPAL STORM WATER PROGRAMS

Urban runoff flows through storm drain systems, which are point sources subject to NPDES permits.  Therefore, the Regional Board directly oversees municipal storm water programs through its NPDES permit program.  These permits require that discharges from storm drain systems not cause or contribute to violations of applicable water quality standards, including toxicity standards.  Permit holders are required to reduce pollutant discharges to the maximum extent practicable.  Section 122.26(d)(2)(iv) of the Code of Federal Regulations (Title 40) requires implementation of a program:

…to reduce, to the maximum extent practicable, pollutants in discharges from municipal separate storm sewers associated with the application of pesticides, herbicides and fertilizer which will include, as appropriate, control such as educational activities, permits, certifications and other measures for commercial applicators and distributors, and controls for application in public right-of-ways and at municipal facilities.

However, Section 11501.1 of the California Food and Agriculture Code significantly limits municipal authority to oversee pesticide applications by stating that most of these laws:

…are of statewide concern and occupy the whole field of regulation regarding the registration, sale, transportation, or use of pesticides to the exclusion of all local regulation.  Except as otherwise specifically provided in this code, no ordinance or regulation of local government, including, but not limited to, an action by a local governmental agency or department, a county board of supervisors or a city council, or a local regulation adopted by the use of an initiative measure, may prohibit or in any way attempt to regulate any matter relating to the registration, sale, transportation, or use of pesticides, and any of these ordinances, laws, or regulations are void and of no force or effect.

These restrictions pose significant compliance liability for municipalities with storm water permits, wherein the municipalities are accountable for the presence of pesticides in their discharges but do not have the authority to regulate pesticide applications.  

OTHERS WITH OVERSIGHT ROLES

Other organizations with oversight roles include County Agricultural Commissioners, the California Department of Consumer Affairs (i.e., Structural Pest Control Board), and the University of California Statewide Integrated Pest Management Project.  

 County Agricultural Commissioners.  CDPR delegates certain authorities to County Agricultural Commissioners, including enforcement authority for pesticides applied professionally and pesticides sold over-the-counter.  Bay Area counties with storm water permits may use the authorities vested in their County Agricultural Commissioners to minimize pesticide discharges.  

 Department of Consumer Affairs.  The Structural Pest Control Board, which is within the Department of Consumer Affairs, is responsible for licensing structural pest control operators.  The Structural Pest Control Board requires training and examinations to maintain a license to practice structural pest control.  

 University of California Statewide Integrated Pest Management Project.  The University of California Statewide Integrated Pest Management Project is responsible for pest management education and outreach throughout California.  Its advisors develop, demonstrate, and adapt effective pest management techniques and disseminate research-based pest management information.  The University of California conducts regional outreach through its Cooperative Extensions.  

KEY POINTS

The responsibility for protecting water quality lies with pesticide users and their suppliers (i.e., retailers, distributors, formulators, and manufacturers).  A diverse array of agencies and organizations oversee various aspects of pesticide use.  Each of these entities will play a role in implementing the diazinon and pesticide-related toxicity TMDL.  Those with the broadest authorities include the U.S. Environmental Protection Agency and the California Environmental Protection Agency (including the Department of Pesticide Regulation and the Regional Board).  Bay Area municipal storm water programs are responsible for storm drain discharges through NPDES permits, but they cannot prohibit or regulate the registration, sale, transportation, or use of pesticides.
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