
Multiple files are bound together in this PDF Package.

Adobe recommends using Adobe Reader or Adobe Acrobat version 8 or later to work with 
documents contained within a PDF Package. By updating to the latest version, you’ll enjoy 
the following benefits:  

•  Efficient, integrated PDF viewing 

•  Easy printing 

•  Quick searches 

Don’t have the latest version of Adobe Reader?  

Click here to download the latest version of Adobe Reader

If you already have Adobe Reader 8, 
click a file in this PDF Package to view it.

http://www.adobe.com/products/acrobat/readstep2.html




CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN FRANCISCO BAY REGION 


CLEANUP AND ABATEMENT ORDER NO. R2-2011-0034 


HYUNG KEUN SUN AND YEO NAM SUN 
 


 FOR THE PROPERTY LOCATED AT: 
400 EAST SANTA CLARA STREET 


SAN JOSE, SANTA CLARA COUNTY, CALIFORNIA 
 


This Cleanup and Abatement Order is issued to HYUNG KEUN SUN and YEO NAM SUN 
(hereafter “Dischargers”) based on provisions of California Water Code (“CWC”) sections 13304 
and 13267, which authorize the Executive Officer of the California Regional Water Quality Control 
Board, San Francisco Bay Region (“Regional Water Board”) to issue a Cleanup and Abatement 
Order (“Order”) where a discharger has caused or permitted waste to be discharged or deposited 
where it is or will likely be discharged into waters of the state and United States, and to require the 
submission of technical reports.    


1. Purpose of Order:  This Order requires the characterization and cleanup of petroleum and 
chlorinated hydrocarbon contamination at a dry cleaning facility, which was formerly an 
automotive sales facility, an automotive repair facility, and a retail gasoline station.    


 
2. Site Location and Description:  The Dischargers own the property at 400 East Santa Clara 


Street in the City of San Jose, Santa Clara County.  The property is approximately 4,500 square 
feet, on the corner of East Santa Clara Street and South 9th Street (see attached Figure 1).  The 
dry cleaning facility Art Cleaners operates at the Site.  The Site is located in a mixed residential 
and commercial area located within a block of San Jose State University, with residences and 
other sensitive receptors in the immediate vicinity.  Saint Patrick Elementary School is 0.1 mile 
northwest, and Horace Mann Elementary School is 0.2 mile west from the Site.  Coyote Creek is 
approximately 0.5 miles northeast.  The San Francisco Bay Basin Water Quality Control Plan 
(“Basin Plan”) designates groundwater in this area as having municipal, industrial 
process/service water supply, and agricultural beneficial uses.  There are eight active water 
supply wells within a one-mile radius of the Site. 


 
3. Responsible Parties: The Dischargers, Mr. HYUNG KEUN SUN and Mrs. YEO NAM SUN, 


own the Site, having purchased it in 1995.  Property records indicate they remain the current 
owners.  The Santa Clara Valley Water District identified the Dischargers as property owners 
and dischargers for investigation and cleanup of the Site during the District’s oversight of 
environmental activities from 2002 to 2005.  The Regional Water Board took over regulatory 
oversight in 2005 and has since named the Dischargers as the responsible parties in Order No. 
R2-2010-0003 after an evidentiary hearing before the Regional Water Board. 


 
4. Basis of Order:  Pollution from activities on the Site requires further investigation, cleanup and 


abatement.  The volatile organic compounds released on the Site are recalcitrant; they are not 
likely to diminish significantly due to the passage of time.  Regulatory agencies have directed 
the Dischargers to investigate and characterize the pollution reported at the Site since 2002 
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without success.  The pollutants on the Site are not yet characterized, require further 
investigation, and may require cleanup and abatement.   


 
a. A Phase I Environmental Site Assessment Report identified that the Site was used for auto 


service, auto sales and a gasoline station from 1932-1965, and dry cleaner operations from 
1967 to present. (Phase I Environmental Site Assessment Report, PIERS Environmental 
Service, Inc., September 11, 2002.)   


b. A Phase II Subsurface Investigation Report noted the presence of pollutant chemicals 
associated with the historic land use.  (Phase II Subsurface Investigation Report, PIERS 
Environmental Services, Inc., September 23, 2002).  In addition, the report identified the 
possible presence of a buried underground storage tank at the Site.   


(1) Petroleum hydrocarbons are chemicals known to be associated with service stations and 
are present at the Site above screening levels.  Gasoline, benzene, toluene, ethylbenzene 
and xylene were detected in groundwater samples collected from the Site at 
concentrations of 19,300 µg/L, 4.6 µg/L, 296 µg/L, 114 µg/L, 438 µg/L, respectively.  
These concentrations exceed (by up to two orders of magnitude) the Regional Water 
Board’s 2008 Environmental Screening Levels (ESLs)1 for groundwater in 
commercial/industrial settlings, and have the potential to threaten human health via an 
inhalation and/or ingestion exposure pathway.  


(2) Chlorinated hydrocarbons are known to be associated with dry cleaner operations and 
are present at the Site.  Methylene chloride and tetrachloroethylene (PCE) were detected 
in soil samples at concentrations of 0.4 mg/kg and 2.6 mg/kg, respectively. These 
concentrations exceed ESLs for soils in commercial/industrial settings.   


c. The burden, including costs, to the Dischargers to provide the technical reports required by 
this Order is substantially outweighed by the benefit the reports will provide in determining 
the nature and extent of pollution caused by the chemicals identified above, and in 
evaluating the risks to human and ecological health, and threats to water quality and the 
environment.  The technical reports are critical in developing a cleanup work plan to remove 
the pollutant chemicals.  The contents of this Order provide a written explanation and 
identifies the evidence for why the technical reports are necessary pursuant to CWC section 
13267(b)(1). 


5. Regulatory Status: The Santa Clara Valley Water District maintained oversight of the Site until 
June 2005, when oversight was transferred to the Regional Water Board.  Presently, the 
Dischargers remain subject to an investigative order issued in 2008, Administrative Civil 
Liability Order No. R2-2010-0003, and the Basin Plan. 


 
(1) The Santa Clara Valley Water District required the Dischargers to further investigate the 


Property in letters dated December 12, 2002, March 21, 2003, and March 25, 2004, 
based on data in the Phase II report.  The Dischargers never complied. 


                                                            


1“Screening for Environmental Concerns at Sites with Contaminated Soil and Groundwater,” San Francisco Bay 
Regional Water Quality Control Board, Interim Final, November 2007 (Revised May 2008).   
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(2) After informal requests, Regional Water Board staff issued a CWC section 13267 
investigative order to the Dischargers on February 21, 2008 requiring a Site 
Investigation Work Plan by March 31, 2008, and a Site Investigation Completion Report 
by June 15, 2008.  The investigative order was followed by a notice of violation on 
December 9, 2008, and Administrative Civil Liability Complaint No. R2-2009-0048 on 
October 15, 2009.  After the evidentiary hearing attended by the Dischargers on January 
13, 2010, the Regional Water Board issued Order No. R2-2010-0003 for $25,646 in 
administrative civil liability for failing to submit either report required in the 
investigative order.  As of the date this Cleanup and Abatement Order is being issued, 
the Dischargers have not submitted either report, nor have they paid any part of the 
$25,646.  The Dischargers continue to violate the investigative order and are now 
violating the Administrative Civil Liability Order.  


(3) Basin Plan Prohibition number 6 prohibits any discharge of “[a]ll conservative toxic and 
deleterious substances, above those levels which can be achieved by a program 
acceptable to the Regional Board, to waters of the Basin.”  Paragraph 4.b.(1) and (2) 
above identifies the toxic and deleterious substances that exceed the Regional Water 
Board’s 2008 Environmental Screening Levels (ESLs).  The Dischargers are likely 
violating this Basin Plan Prohibition since the nature of the substances found in 2002 are 
such that they will have remained in the ground at the Site or migrated off-site, even 
over the passage of more than eight years.  


(4) Basin Plan Prohibition number 13 prohibits any discharge of “[o]il or any residuary 
product of petroleum to the waters of the state, except in accordance with waste 
discharge requirements or other provisions of Division 7, California Water Code.”  The 
Dischargers are likely violating this Basin Plan Prohibition since the nature of the 
volatile organic compounds associated with petroleum hydrocarbons found at the Site in 
2002 are such that they will have remained in the ground at the Site or migrated off-site, 
even over the passage of more than eight years.   


6. Adverse Impacts:  Pollutant chemicals detected at the Site exceed ESLs, and thus the 
Dischargers need to determine the nature and extent of pollution caused by the chemicals 
identified in paragraph 4.b.(1) and (2) to determine the risks to human and ecological health, 
and threats to water quality and the environment.  Once these risks and threats are evaluated, 
then the Dischargers need to take corrective action, as appropriate.  At present and until 
additional information is provided, the Regional Water Board has identified threats to the 
following:   


 
a. Groundwater: Pollutant chemicals detected in soil and groundwater at the Property threaten 


groundwater beneficial uses as identified in the Basin Plan.   


b. Indoor Air: Pollutant chemicals detected in soil and groundwater may migrate in a gas phase 
into surrounding buildings and threaten air quality.  The buildings surrounding the Site are 
used for commercial businesses, residential housing, and schools.   


c. Surface Water: The pollutants may migrate to surface water, most notably Coyote Creek, 
located 0.5 miles to the northwest of the Property.    
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IT IS HEREBY ORDERED, pursuant to California Water Code sections 13267 and 13304, that 
the Dischargers, or their agents, successors, or assigns, shall submit technical reports and cleanup 
the waste discharges, abate its effects, and take other remedial corrective actions as follows.    
 
A.  PROHIBITIONS 


 1. The discharge of any wastes and/or hazardous substances in any manner that may degrade 
water quality or adversely affect beneficial uses of waters of the state is prohibited. 


  2. Migration of wastes and/or hazardous substances through subsurface transport to waters of 
the state is prohibited. 


  3.  Activities associated with the subsurface investigation and cleanup that may cause migration 
of wastes and/or hazardous substances are prohibited. 


4.   It is prohibited to store, handle, treat, or dispose of polluted soil or groundwater in any 
manner that creates a nuisance as defined in California Water Code section 13050(m). 


 B.  CLEANUP AND ABATEMENT TASKS 


For the following tasks, pending the establishment of site-specific cleanup standards, the 
Dischargers shall use the following preliminary cleanup levels to determine the necessary extent 
of remedial investigation, interim remedial action, and the draft remedial action plan. 


Groundwater: Applicable screening levels, such as those contained in the Regional Water 
Board’s ESLs document.  Groundwater screening levels shall incorporate at least groundwater 
ingestion and vapor intrusion to indoor air exposure pathways.  For groundwater ingestions, the 
Dischargers shall use applicable water quality objectives (e.g., lower of primary and secondary 
maximum contaminant levels (“MCLs”)) or, in the absence of a chemical-specific objective, 
equivalent drinking water levels based on toxicity, taste, and odor concerns. 


Soils: Applicable screening levels such as those contained in the Regional Water Board’s ESLs 
document.  Soil screening levels are intended to address a full range of exposure pathways, 
including direct exposure, nuisance, and leaching to groundwater.  The Dischargers shall 
assume that groundwater is a potential source of drinking water.   


Soil Gas: Applicable screening levels such as the Regional Water Board’s ESLs document.  Soil 
gas screening levels are intended to address the vapor intrusion to indoor air pathway. 


1. SOURCE IDENTIFICATION AND REMEDIAL INVESTIGATION WORK PLAN 


COMPLIANCE DATE: OCTOBER 1, 2011 


The Dischargers shall submit a work plan acceptable to the Executive Officer to: 


a. Inventory chemicals presently used on the Site (by name and volume). 


b. Identify all pollution sources on the Site, including chemical storage areas, sumps, 
underground tanks, utility lines, and related facilities. 
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c. Define the vertical and lateral extent of soil, soil gas, and groundwater pollution.  The 
work plan shall specify investigation methods and a proposed time schedule.  Work may 
be phased to allow the pollutant characterization to proceed efficiently.   


2. IMPLEMENT AND COMPLETE SOURCE IDENTIFICATION AND REMEDIAL 
INVESTIGATION WORK PLAN; SUBMIT TECHNICAL REPORT 


 COMPLIANCE DATE: JANUARY 31, 2012 


  The Dischargers shall submit a technical report acceptable to the Executive Officer 
documenting that they have completed the tasks identified in Source Identification and 
Remedial Investigation Work Plan.  The technical report shall identify confirmed and possible 
sources of pollution, and shall define the lateral extent of pollution down to concentrations at or 
below typical cleanup standards, such as ESLs, for soil, soil gas, and groundwater. 


3. INTERIM REMEDIAL ACTION WORK PLAN 


COMPLIANCE DATE: MARCH 31, 2012 


 The Dischargers shall submit a work plan acceptable to the Executive Officer to evaluate 
interim remedial action alternatives, and to recommend implementing one or more of the 
alternative plans.  The Interim Remedial Action Work Plan shall specify a proposed time 
schedule.  Work may be phased to allow the pollutant characterization to proceed efficiently.  If 
groundwater extraction is selected as an interim remedial action, then the Dischargers shall 
complete a National Pollutant Discharge Elimination System (“NPDES”) permit application to 
discharge extracted, treated groundwater to waters of the United States.  The application shall 
demonstrate that neither reclamation nor discharge to the sanitary sewer is technically or 
economically feasible pursuant to Regional Water Board Resolution No. 88-160.2 


4. IMPLEMENT AND COMPLETE INTERIM REMEDIAL ACTIONS; SUBMIT       
TECHNICAL REPORT 


COMPLIANCE DATE: SEPTEMBER 30, 2012 


The Dischargers shall submit a technical report acceptable to the Executive Officer 
documenting that they have completed the tasks identified in the Interim Remedial Action Work 
Plan.  For ongoing actions, such as soil vapor extraction or groundwater extraction, the report 
shall document when the actions were started, and that the actions are on-going.  


5. REMEDIAL ACTION PLAN INCLUDING CLEANUP STANDARDS 


 COMPLIANCE DATE: MARCH 31, 2013 


   The Dischargers shall submit a technical report acceptable to the Executive Officer containing: 


                                                            


2 Available at:  
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/programs/planningtmdls/basinplan/web/res/res_88‐
160.pdf 
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a. Summary of remedial investigation; 


b. Summary of risk assessment, if applicable; 


c. Evaluation of the installed interim remedial actions; 


d. Feasibility study evaluating alternative final remedial actions, including cost projections, 
effectiveness, benefits, and impact on public health, welfare, and the environment for 
each alternative action,;  


e. Recommended final remedial actions and cleanup standards, considering the preliminary 
cleanup goals for soil, soil gas, and groundwater identified in paragraph B. Cleanup and 
Abatement Tasks; and 


f. Implementation tasks and time schedule. 


Items a. through d. shall be consistent with the guidance provided by Subpart F of the National 
Oil and Hazardous Substances Pollution Contingency Plan (40 CFR Part 300); Comprehensive 
Environmental Response, Compensation, and Liability Act (“CERCLA”) guidance documents 
with respect to remedial investigations and feasibility studies; California Health and Safety 
Code section 25356.1(c); and State Water Resources Control Board (“State Water Board”) 
Resolution No. 92-49 as amended ("Policies and Procedures for Investigation and Cleanup and 
Abatement of Discharges Under Water Code Section 13304").3 


6. IMPLEMENT AND COMPLETE REMEDIAL ACTIONS; SUMBIT TECHNICAL 
REPORT 


 COMPLIANCE DATE: SEPTEMBER 30, 2013 


The Dischargers shall submit a technical report acceptable to the Executive Officer 
documenting that they have completed the tasks identified in the Remedial Action Work Plan.  
For ongoing actions, such as soil vapor extraction or groundwater extraction, the report shall 
document when the actions were started, and that the actions are on-going. 


C.  NOTIFICATIONS & PROVISIONS 
 


1. Cost Recovery: The Dischargers are and shall be liable, pursuant to California Water Code 
section 13304, to the Regional Water Board for all reasonable costs actually incurred by the 
Regional Water Board and associated agencies to investigate unauthorized discharges of waste 
and to oversee cleanup of such waste, abatement of the effects thereof, or other remedial action, 
required by this Order.  Such costs include, but are not limited to, staff time for investigation of 
the discharger, preparation of this Order, review of reports and correspondence submitted 
pursuant to this Order, work to complete the directives specified in this Order, and 
communications between Regional Water Board staff and parties associated with the cleanup 
and abatement of the discharges wastes, including the Dischargers, interested members of the 
public, and other regulatory agencies.  If the Site Order is enrolled in a State Water Board-
managed reimbursement program, reimbursement shall be made pursuant to this Order and 


                                                            


3 Available at: http://www.waterboards.ca.gov/water_issues/programs/land_disposal/resolution_92_49.shtml 
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according to the procedures established in that program.  Any disputes raised by the discharger 
over reimbursement amounts or methods used in that program shall be consistent with the 
dispute resolution procedures for that program. 


2. Contractor/Consultant Qualifications: The Dischargers’ reliance on qualified professionals 
promotes proper planning, implementation, and long-term cost-effectiveness of investigation, 
and cleanup and abatement activities.  Professionals shall be qualified, licensed where 
applicable, and competent and proficient in the fields pertinent to the required activities.  
California Business and Professions Code sections 6735, 7835, and 7835.1 require that 
engineering and geologic evaluations and judgment be performed by or under the direction of 
licensed professionals. 


3. Lab Qualifications: All samples shall be analyzed by state-certified laboratories or laboratories 
accepted by the Regional Water Board using approved U.S. Environmental Protection Agency 
methods for the type of analysis to be performed.  This provision does not apply to analyses that 
can only reasonably be performed on-site (e.g., temperature). 


4. Report Any Changes in Ownership or Occupancy: The Dischargers shall file a written report 
on any changes in the Site’s ownership or occupancy.  This report shall be filed with the 
Regional Water Board within 30 days following a change.   


5. Delayed Compliance: The Dischargers shall notify the Regional Water Board Executive 
Officer if they are delayed, interrupted, or prevented from meeting any of the compliance dates 
specified in this Order or a key milestone in their approved Corrective Action Plans.  The 
Dischargers may request in writing an extension for compliance dates, stating the basis for their 
request and what new compliance dates they are requesting.   


6. Good Operation and Maintenance (O&M):  The discharger shall maintain in good working 
order and operate as efficiently as possible any facility or control system installed to achieve 
compliance with the requirements of this Order. 


7. Electronic Reporting: In addition to print submittals, all reports submitted pursuant to this 
Order must be submitted as electronic files in PDF format pursuant to California Water Code 
section 13196. The Dischargers shall upload reports and submit groundwater analytical data, 
surveyed locations of monitoring wells, and other data to the State Water Board's GeoTracker 
database.4  


8. Reporting of Hazardous Substance Release: If any hazardous or toxic substance is discharged 
in or on any waters of the state, or discharged or deposited where it is, or probably will be, 
discharged in or on any waters of the state, the Dischargers shall report such discharge to the 
Regional Water Board (in addition to reporting to the California Emergency Management 
Agency, pursuant to the California Health and Safety Code). To report, call (510) 622-2369 
during regular office hours, and file a written report within five working days.   


9. California Environmental Quality Act (CEQA): This enforcement action is being undertaken 
by a regulatory agency to enforce a water quality law.  Such action is categorically exempt from 


                                                            


4 Information on how to submit electronic information may be found at http://geotracker.waterboards.ca.gov/ 
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provisions of the California Environmental Quality Act (“CEQA”) according to Guidelines 
section 15321 in Article 19, Division 3, Title 14 of the California Code of Regulations.  This 
Order requires the submittal of detailed work plans that address cleanup activities.  The 
proposed activities under the work plans are not yet known, but implementation of the work 
plans may result in significant physical impact to the environment that must be evaluated under 
CEQA.  The appropriate lead agency will address the CEQA requirements prior to 
implementing any work plan that may have a significant impact on the environment. 


10. Enforcement: If, in the opinion of the Executive Officer, the Dischargers fail to comply with 
the requirements of this Order, the Executive Officer may refer this matter to the Attorney 
General for judicial enforcement or may issue a complaint for administrative civil liability.  
Failure to comply with this Order may result in the assessment of administrative civil liability 
up to $1,000 per day for each day the report is not received under CWC section 13268 and up to 
$5,000 for each day of violation under CWC sections 13350. This Order does not supersede or 
alter the investigative order issued February 21, 2008, nor does it have any effect on 
Administrative Civil Liability Order No. R2-2010-0003. The Regional Water Board reserves its 
right to take any enforcement actions authorized by law. 


11. State Water Board Petition: Any person aggrieved by this action may petition the State Water 
Board to review the action in accordance with California Water Code section 13320 and Title 
23, California Code of Regulations, section 2050 et al. The State Water Board, Office of Chief 
Counsel, must receive the petition by 5:00 p.m. 30 days after the date this Order becomes final 
(if the thirtieth day falls on a weekend or State holiday, the petition must be received by the next 
business day).5 This Order is effective upon the date of signature.  


12. Periodic SCR Review: The Regional Water Board may review this Order periodically and may 
revise it when necessary. 


 
 
 
 


____________________________  
Bruce H. Wolfe    
Executive Officer  


 
Attachment: Figure 1: Site Plan 


                                                            


5 Instructions for petitioning will be provided upon request or you may view them at: 
www.waterboards.ca.gov/public_notices/petitions/water_quality/index.shtml 
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Figure 1: Site Plan 
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REIMBURSEMENT PROCESS FOR REGULATORY OVERSIGHT 
 
We have identified your facility or property as requiring regulatory cleanup oversight.  Pursuant 
to the Porter-Cologne Water Quality Control Act, reasonable costs for such oversight can be 
recovered by the Regional Water Quality Control Board (Regional Water Board) from the 
responsible party.  The purpose of this enclosure is to explain the oversight billing process 
structure. 
 
Introduction 
 
The Porter-Cologne Water Quality Control Act authorizes the State Water Resources Control 
Board (State Water Board) to set up Cost Recovery Programs.  The Budget Act of 1993 
authorized the State Water Board to establish a Cost Recovery Program for the Site Cleanup 
Program (SCP).  The program is set up so that reasonable expenses incurred by the State Water 
Board and Regional Water Boards in overseeing cleanup of illegal discharges, contaminated 
properties, and other unregulated releases adversely impacting the State's waters can be 
reimbursed by the responsible party.  Reasonable expenses will be billed to responsible parties 
and collected by the Fee Coordinator at the State Water Board in the Division of Financial 
Assistance. 
 
The Billing System 
 
Each cost recovery account has a unique charge number assigned to it.  Whenever any oversight 
work is done, the hours worked are charged to the account number on the employee's time sheet. 
The cost of the hours worked is calculated by the State Accounting System based on the 
employee's salary and benefit rate and the State Water Board overhead rate. 
 
State Water Board and Regional Water Board administrative charges for work such as 
accounting, billing preparation, general program meetings and program specific training cannot 
be charged directly to an account.  This work will be charged to administrative accounting codes. 
 The Accounting Office totals these administrative charges for the billing period and distributes 
them back to all of the accounts based on the number of hours charged to each account during 
that billing period.  These charges show as State Water Board Program Administrative Charges 
and Regional Water Board Program Administrative Charges on the Invoice. 
 
The Overhead Charges are based on the number of labor hours charged to the account.  The 
overhead charges consist of rent, utilities, travel, supplies, training, and personnel services.  If 
there is no labor charged to the account during the billing period, there will be no overhead 
charges for that billing period with the exception of the last month of each fiscal year.  This is 
due to the fact that the labor charges end June 30 for the current fiscal year.  However, several 
kinds of overhead charges such as supply orders and travel expenses are paid after the fiscal year 
ends.  The State Water Board Accounting Office keeps track of these charges and distributes 
them back to all of the accounts based on the number of hours charged to each account for the 
whole fiscal year that has just ended.  Therefore, the quarterly statements for the last month of 
the fiscal year could show no labor hours charged for the billing period, but some overhead 
charges could be charged to the account. 
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Invoices are issued quarterly, one quarter in arrears.  If a balance is owed, a check is to be 
remitted to the State Water Board with the invoice remittance stub within 30 days after receipt of 
the invoice.  The Accounting Office sends a report of payments to the Fee Coordinator on a 
quarterly basis. 
 
Copies of the invoices are sent to the appropriate Regional Water Boards so that they are aware 
of the oversight work invoiced.  Questions regarding the work performed should be directed 
toward your Regional Water Board project manager.  If the responsible party becomes 
delinquent in its quarterly payments, oversight work may cease immediately.  Work will not 
begin again unless the payments are brought up-to-date. 
 
Daily Logs 
 
A detailed description (daily log) of the actual work being done at each specific site is kept by 
each employee in the Regional Water Board who works on cleanup oversight at the property.  
This information is provided on the quarterly invoice using standardized work activity codes to 
describe the work performed. Upon request, a more detailed description of the work performed 
is available from the Regional Water Board staff. 
 
Removal From The Billing System 
 
After the cleanup is complete, the Regional Water Board will submit a closure form to the State 
Water Board to close the account.  If a balance is due, the Fee Coordinator will send a final 
billing for the balance owed.  The responsible party should then submit a check to the State 
Water Board to close the account.   
 
Agreement 
 
No cleanup oversight will be performed unless the responsible party of the property 
acknowledges that it agrees to reimburse the State for appropriate cleanup oversight costs. You 
may wish to consult an attorney in this matter.  As soon as the letter is received, the account will 
be added to the active SCP Cost Recovery billing list and oversight work will begin. 
 
Regional Water Board Dispute Resolution 
 
Based on the Regional Water Board's review and comment, the following section has been added 
as a San Francisco Bay Regional Water Board attachment to the SCP Cost Recovery Program's 
"Guide to the Billing Process" enclosure, "Reimbursement Process for Regulatory Oversight". 
 
The Regional Water Board staff proposes to provide each responsible party (upon request) with 
daily logs of actual oversight work done and supporting accounting information for the 
responsible party's site. If, upon the receipt of the billing statement, the responsible party 
disputes the amount due, the responsible party may follow the dispute resolution procedure 
described below. If the responsible party follows the procedure, the Regional Water Board will 
not initiate, except as noted, enforcement action for failure to reimburse the State Water Board.  
During this procedure, the responsible party is encouraged to confer with Regional Water Board 
staff at any time to discuss the areas in question and attempt to resolve the dispute. 
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1. The responsible party must notify the Regional Water Board in writing within 30 calendar 


days of receipt of the billing statement to indicate that it disputes the billing statement and 
requests a meeting with the Regional Water Board Assistant Executive Officer.  This 
notification must indicate the specific areas of dispute and provide all appropriate support 
documentation.  Upon completion of the meeting, the Assistant Executive Officer will 
provide a recommendation to the Regional Water Board Executive Officer on the dispute and 
recommend an amount due, based on documentation provided by both the responsible party 
and the Regional Water Board staff at the meeting.  The Executive Officer will submit a 
written decision and resultant amount due to the responsible party and specify the new due 
date by which the resultant amount due must be paid to avoid enforcement action.  This due 
date will be not less than ten working days from the date of the Executive Officer's written 
decision. 


 
2. If, upon receipt of the Executive Officer's written decision, the responsible party still disputes 


the amount due and so notifies the Executive Officer by the new due date, the Executive 
Officer will schedule an appeal hearing of the decision before the Regional Water Board at 
the next appropriate monthly meeting.  The Executive Officer may also consider 
recommending that the Regional Water Board take enforcement action for the responsible 
party's failure to pay the resultant amount due by the new due date if the Regional Water 
Board finds the responsible party's appeal without basis.  Any amount due and not appealed 
to the Regional Water Board will be considered a violation of the Regional Water Board's 
order. 


 
California Code of Regulations - Dispute Resolution 
 
If a dispute regarding oversight charges cannot be resolved with the Regional Water Board, 
Section 13320 of the California Water Code provides an appeal process to Regional Water Board 
decisions.  Regulations implementing Water Code Section 13320 are found in Title 23 of the 
California Code of Regulations, Section 2050. 
 







ATTACHMENT 2 – BILLING RATES 


 


    SITE CLEANUP PROGRAM (SCP) 
BILLING COST EXPLANATION     


 
Employee Salary and Benefits by Classification 1 ABR SALARY SCALE 


Associate Governmental Program Analyst AGPA  5,852 – 7,113 
Engineering Geologist EG  9,213 – 11,201 
Environmental Scientist  ES  4,092 – 7,596 
Office Assistant(G) OA  2,758 – 3,684 
Office Assistant(T) OA  2,850 – 3,759 
Office Technician (G) OT  3,509 – 4,268 
Office Technician (T) OT  3,572 – 4,341 
Principal Water Resources Control Engineer PWRCE 13,090 – 14,434  
Sanitary Engineering Associate SEA  6,597 – 8,016 
Sanitary Engineering Technician SET  4,543 – 6,339 
Senior Engineering, Water Resources  SWRCE  9,811 – 13,090 
Senior Engineering Geologist SEG  10,802 – 13,127 
Senior Environmental Scientist SRES  7,248 – 8,749 
Senior Water Resources Control Engineer SRWRCE  10,802 – 13,127 
Staff Counsel STCOUN  6,216 – 10,411 
Staff Counsel III STCOUNIII 10,217 – 12,606 
Staff Counsel IV STCOUNIV 11,286 – 13,934 
Staff Environmental Scientist SES  7,242 – 8,745 
Student Assistant SA  2,663 – 2,938 
Student Assistant Engineer SAE  2,663 – 3,985 
Supervising Engineering Geologist SUEG 10,769 – 13,090 
Supervising Water Resources Control Engineer SUWRCE 10,769 – 13,090 
Water Resources Control Engineer WRCE  7,883 – 11,144 


 
Operating Expenses and Equipment 2 (both Headquarters and Regional Board offices) 
 
Indirect Costs (Overhead – cost of doing business)  135% 
 
Billing Example 
 
Water Resources Control Engineer 
Salary:     $         11,144  
Overhead (indirect costs):  $         15,044 
Total Cost per month   $         26,188. 
 
 
Divided by 176 hours per month equals per hour: $ 148.80 
(Due to the various classifications that expend SCP resources, an average of $ 150 per hour can be used 
for projection purposes.)  


                     
1 The name and classification of employees performing oversight work will be listed on the invoice you receive. 


2 The examples are estimates based on recent billings.  Actual charges may be slightly higher or lower. 


 


                                                                                                                                                         Revised – 01-29-09 








CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN FRANCISCO BAY REGION 


 
TENTATIVE ORDER 


 
AMENDMENT OF CLEANUP AND ABATEMENT ORDER NO. R2-2011-0034 


ADDING DISCHARGERS  
 


CHARLES KIM, JEAN KIM, AND DAVID ROSENTHAL 
 
 


FOR THE PROPERTY LOCATED AT: 
400 EAST SANTA CLARA STREET 


SAN JOSE, SANTA CLARA COUNTY, CALIFORNIA 
 


The California Regional Water Quality Control Board, San Francisco Bay Region (hereinafter 
the Regional Water Board), finds that 
 
1. Regional Water Board Order: On August 30, 2011, the Executive Officer issued Cleanup 


and Abatement Order No. R2-2011-0034 on behalf of the Regional Water Board requiring 
the characterization and cleanup of petroleum and chlorinated hydrocarbon contamination at 
a dry cleaning facility at 400 East Santa Clara Street in San Jose.  The Order is attached 
hereto and incorporated herein by reference. 
 


2. Reason for Amendment: Further investigation has led to discovering additional dischargers 
who owned and/or leased the property while it was operated as a dry cleaner, and/or operated 
the dry cleaner on the property. 


 
a. David Rosenthal: Mr. Rosenthal operated a dry cleaner business on the property 


from 1965 to 1975 when the property was owned by his mother, Eve Rosenthal 
(deceased).  Mr. Rosenthal has stated to Regional Board staff that he used 
tetrachloroethylene (PCE) in his dry cleaning business.  Mr. Rosenthal sold the 
business in 1975 to Ekkehard Aumann (deceased).  Mr. Rosenthal owned the 
property from 1981, when he inherited it from his mother, to 1995, when he sold 
the property to Hyung Keun Sun and Yeo Nam Sun. 
 


b. Charles and Jean Kim: Mr. and Mrs. Kim leased the property from trustees 
David Rosenthal and Marion Rosenthal from August 15, 1983 through 
approximately August 21, 1992, when the lease was assigned to Hyung Keun Sun 
and Yoe Nam Sun.  Mr. and Mrs. Kim operated a dry cleaner business on it 
during the time they leased the property.  The Kim’s site history response to 
Investigative Order R2-2012-0082 issued December 10, 2012, states that Mr. and 
Mrs. Kim used PCE in their dry cleaning business. 
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c. Compliance Dates: All compliance dates are amended to provide the additional 
dischargers a reasonable opportunity to comply with Cleanup and Abatement 
Order No. R2-2011-0034. 


 
3. California Environmental Quality Act (CEQA): This action amends an Order to enforce 


the laws and regulations administered by the Regional Water Board. Amendment of the 
Order is not a project as defined in the California Environmental Quality Act (CEQA).  There 
is no possibility that the activity in question may have a significant effect on the 
environment.  (Cal. Code Regs., tit. 14 §§ 15378 and 15061, subd. (b) (3).) 


 
4. Notification: The Regional Water Board has notified the dischargers and the public of its 


intent under Water Code section 13304 to amend Cleanup and Abatement Order No. R2-
2011-0034, and has provided an opportunity to submit written comments.   


 
 


IT IS HEREBY ORDERED, pursuant to Water Code section 13304, that Cleanup and 
Abatement Order No. R2-2011-0034 shall be amended as follows: 
 
A. Cleanup and Abatement Order No. R2-2011-0034 is amended to add Mr. David Rosenthal as 


a discharger subject to the Order. 
 


B. Cleanup and Abatement Order No. R2-2011-0034 is amended to add Mr. Charles Kim and 
Mrs. Jean Kim as dischargers subject to the Order. 


 
C. Cleanup and Abatement Order No. R2-2011-0034 is amended to change the compliance date 


for Cleanup and Abatement Task 1. Source Identification and Remedial Investigation Work 
Plan from October 1, 2011 to July 12, 2013. 


 
D.  Cleanup and Abatement Order No. R2-2011-0034 is amended to change the compliance date 


for Task 2. Implement and Complete Source Identification and Remedial Investigation Work 
Plan; Submit Technical Report from January 31, 2012 to December 12, 2013. 
 


E. Cleanup and Abatement Order No. R2-2011-0034 is amended to change the compliance date 
for Cleanup and Abatement Task 3. Interim Remedial Action Work Plan from March 31, 
2012 to February 11, 2014. 
 


F. Cleanup and Abatement Order No. R2-2011-0034 is amended to change the compliance date 
for Cleanup and Abatement Task 4. Implement and Complete Interim Remedial Actions; 
Submit Technical Report from September 30, 2012 to August 11, 2014. 
 


G. Cleanup and Abatement Order No. R2-2011-0034 is amended to change the compliance date 
for Cleanup and Abatement Task 5. Remedial Action Plan Including Cleanup Standards from 
March 31, 2013 to February 10, 2015. 
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H. Cleanup and Abatement Order No. R2-2011-0034 is amended to change the compliance date 
for Cleanup and Abatement Task 6. Implement and Complete Remedial Actions; Submit 
Technical Report from September 30, 2013 to June 15, 2015. 


 
Provisions C through H are summarized in the table below: 
 
Task Old 


date 
New 
date 


1. Source Identification and Remedial Investigation Work Plan 10/1/11 7/12/13 
2. Implement and Complete Source Identification and Remedial 
Investigation Work Plan; Submit Technical Report 


1/31/12 12/12/13 


3. Interim Remedial Action Work Plan 3/31/12 2/11/14 
4. Implement and Complete Interim Remedial Actions; Submit Technical 
Report 


9/30/12 8/11/14 


5. Remedial Action Plan Including Cleanup Standards 3/31/13 2/10/15 
6. Implement and Complete Remedial Actions; Submit Technical Report 9/30/13 6/15/15 
 
 
 
 
 
 


_________________________ 
Bruce H. Wolfe 
Executive Officer 
 


Attachment: Cleanup and Abatement Order No. R2-2011-0034 
 
 








 
 
 


 


March 25, 2013 
File No. 43S1102 (NMK) 


 
 


Mr. Charles Kim 
Ms. Jean Kim 
3001 Cardinal Lake 
Duluth, GA 30096 
 
Mr. David Rosenthal 
552 Bean Creek Road #29 
Scotts Valley, CA 95066 
 


Certified Mail 
Return Receipt Requested 
 
 
 
Certified Mail 
Return Receipt Requested 
 
 


 
Subject: Transmittal of Tentative Amendment of Cleanup and Abatement Order No. R2-  
  2011-0034, 400 East Santa Clara Street in San Jose, Santa Clara County 
 
Dear Mr. and Mrs. Kim, and Mr. Rosenthal: 
 
Enclosed is the Tentative Amendment of Cleanup and Abatement Order No. R2-2011-0034 (Tentative 
Order) for the subject Site.  This Tentative Order seeks to add you as parties to the Cleanup and 
Abatement Order that requires the characterization and cleanup of petroleum and chlorinated hydrocarbon 
contamination at the Site.  If the Regional Water Board issues this order, you will be required to submit a 
number of technical reports including work plans for remedial investigation and action plans to 
investigate, delineate, cleanup and abate the effects of past discharges at the Site.   
 
Any written comments by you or interested persons must be submitted to the Regional Water Board 
offices by April 25, 2013.  Comments submitted after this date will not be considered by the Regional 
Water Board.  This Tentative Order is open for public comment for approximately 30 days.   
 
After April 25, 2013, the Regional Water Board Executive Officer will review all public comments 
received and may decide to issue the Tentative Order as it is presently written or with changes, to reject 
the Tentative Order, or to schedule an evidentiary hearing before the full Regional Water Board to decide 
whether to adopt, adopt with changes, or to reject the Tentative Order.   
 
Pursuant to section 2050(c) of Title 23 of the California Code of Regulations, any party that challenges 
the Regional Water Board’s action on this matter through a petition to the State Water Board under Water 
Code section 13320 will be limited to raising only those substantive issues or objections that were raised 
before the Regional Water Board at the public hearing or in timely submitted written correspondence 
delivered to the Regional Water Board (see above). 
 
Water Code section 13304 allows the Regional Water Board to recover its reasonable expenses for 
overseeing the investigation and cleanup of illegal discharges, contaminated properties, and other releases 
adversely affecting or threatening to adversely affect the state’s waters. The Site involved in this matter 
falls into the category for which the Regional Water Board may recover oversight costs. Our cost 







Mr. Charles Kim and 
Ms. Jean Kim, Mr. Rosenthal - 2 - March 25, 2013 
 
 


 


recovery program is more fully described in the enclosed “Reimbursement Process for Regulatory 
Oversight.” 
 
If you have any questions about this matter, please contact either Nathan King 
(NKing@waterboards.ca.gov) at (510) 622-3966, or Staff Counsel Laura Drabandt 
(LDrabandt@waterboards.ca.gov) at (916) 341-5180. 
 
       Sincerely, 
 
 
 
 
       Bruce H. Wolfe 
       Executive Officer 
 
 
 
Enclosures: Tentative Order for Amendment of Cleanup and Abatement Order  


     No. R2-2011-0034 
Cleanup and Abatement Order No. R2-2011-0034 
Reimbursement Process for Regulatory Oversight 
 


 
cc: Mailing List 
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Ms. Jean Kim, Mr. Rosenthal - 3 - March 25, 2013 
 
 


 


Mailing List 
 


 David Isola 
Isola Law Group 
disola@isolalaw.com 
 


George Cook 
Santa Clara Valley Water District 
gcook@valleywater.org 


 Hyung Sun and Yeo Nam Sun 
8603 Redstone Street 
Highlands Ranch, CO 80126 
 


Napp Fukuda 
City of San Jose 
Napp.fukuda@sanjoseca.gov 
 


 Nancy M. Battel 
Battel Law Firm 
Nancy@Battelaw.com 
 


 


 Douglas Kay and Christine Kay 
artcleaners@gmail.com 


 


  
Seung Woon Oh 
christineoh318@gmail.com 
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