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DearSir orMadam:

COMMENTS ON THE PROPOSEDRULEMAKING AND NOTICEOF INTERPRETIVE
STATEMENT ON APPLICATION OF PESTICIDESTO WATERS OF THE UNITED
STATES TN COMPLIANCEWITH FIFRA

OnbehalfoftheCaliforniaStateWaterResourcesControlBoard(StateWaterBoard),wehave
reviewedtheProposedRulemakingandNoticeofInterpretiveStatementonApplicationof
Pesticidesto WatersoftheUnitedStatesin Compliancewith FIFRA (ProposedRule)andnow
submitthefollowing comments.TheProposedRulewouldexcludefromthedefinitionof
“pollutant” thosepesticidesthat areappliedto, over,ornearwatersso long astheyareapplied
consistentwith the label instructionspursuantto theFederalInsecticide,Fungicide,and
RodenticideAct (FIFRA). Furthermore,theProposedRulewould exemptfrom thedefinition
anyresidualproductthatis aninherent,inextricableelementofthepesticideapplication”.

• First, weherebyincorporateby referenceourcommentssubmittedonOctober14, 2003(copy
enclosed),which largelyfocusedontheconflict betweentheInterim StatementandtheNinth
Circuit decisionin Headwaters,Inc. v. TalentIrrigation District (9th Cir. 2001)243 F.3d526.
Wedo nctbelievethattheexplanationincludedin theProposedRuleadequatelydistinguishes
theTalentdecision,andthereforewebelievetheProposedRuleshouldat leastexcludetheNinth
Circuit from its application.

Second,wewish to elucidateupononeofthe seriousbutapparentlyunintendedconsequences
theProposedRulewouldhaveonotherprograms,inparticular,theTotal MaximumDaily Load
(TMDL) program. Subparagraphs(1)(A) and(1)(B) ofsection303(d)ofthe CleanWaterAct
(33 U.S.C. § 1313(d))requirethestatesto createalist ofwatersthat fail to meetwaterquality
standards(“the 303(d)List”). Subparagraphs(1)(C) and(D) in turn requirethestatesto establish
the“total maximumdaily load” ofeach“pollutant” thatis impairingeachwaterbodyon the
303(d)List. OnthemostcurrentU.S. EnvironmentalProtectionAgency(USEPA)approved
303(d)list, Californiahasidentified359pollutant/waterbodycombinationsthatrequire
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pesticide-relatedTMDLs. Thataccountsfor 27%ofthewaterbodiesonthe California303(d)
List. Thesewatersareimpaired(i.e., waterqualitycriteriaareviolatedanddesignatedusesare
damaged)from thesechemicalorbiological constituentsirrespectiveofwhethertheparticular
constituentwasdischargedconsistentwith thelabel instructionsasrequiredby FIFRA.

We know ofno tracerorothermeansofdistinguishingbetweenthosepesticidemoleculesthat
weredischargedconsistentwith the label instructionsandthosethatwerenot, andthereforewe
haveno wayofknowing,undertheProposedRule,whetherfor instance,a copper-impaired
wateris impairedby “pollutants” (requiringaTMDL), orjustby appropriatelyusedproduct(not
requiringaTMDL). Evenassumingwecouldidentify thosewaterspollutedpartiallyby
non-pollutant”copperdischarges,wehavenowayofallocating,muchlessdetermining

compliancewith loadorwasteloadallocationsbasedon suchadistinction.

Third, wenotethatalthoughtheProposedRulepurportsto relyupontheexistenceofanother
federalregulatoryauthority,FIFRA, therationaleis notso limited. Theanalysisaccompanying
theProposedRulestatesthat:

“Pesticidesappliedconsistentwith FIFRA arenot suchwastes;onthecontrary,
theyareEPA-evaluatedproductsdesigned,purchasedandappliedto perform
their intendedpurposeofcontrollingtargetorganismsin theenvironment.”
(70Fed.Reg.5099(February1, 2005).)

“UnderEPA’s interpretation,whetherapesticideis apollutantundertheCWA
turns on whetherornot it is achemicalwasteorbiological materialwithin the
meaningofthestatute,andthis canonly bedeterminedby consideringthemanner
in whichthepesticideis used.Whereapesticideis usedforits intendedpurpose
andits usecomplieswith all relevantrequirementsi.mderFIFRA, EPAhas
determinedthatit is not achemicalwasteorbiological materialand,therefore,is
not apollutant....” (70 Fed.Reg.5099-5100.)

Thedefinition of“polli~tant” in thestatuteortheregulationsdoesnot turn on the existenceof
anotherapplicablefederalenvironmentalauthority. Rather,thecrux of theabovelanguageis
thatproperlyusedproductsarenotpollutants. However,suchadistinctionis defiedby theClean
WaterAct andUSEPA’sown regulations.For instance,intentionallyandproperlyplacedfill
materialneverthelessrequiresasection404 (33 U.S.C. § 1344)dredgeor fill permit. While “fill
material”is undoubtedlyapollutant,by definition it is materialthat hasbeenproperlyaddedto
thewaterfor, in this case,thepurposeofconstruction. (See40 C.F.R. § 232.2.) Properly
appliedfertilizersneverthelesscreatenutrientloading andacceleratedeutrophication.A more
direct exampleis chlorine(similar to apesticide),which is usedin wastewatertreatmentplantsto
kill organismsthatcouldpreventthereceivingwaterfrom beingusedfor domesticpurposes.
Eventhoughproperlyapplied,nationalpollutantdischargeeliminationsystem(NPDES)permits
for publicly ownedtreatmentworkshavelong containedeffluentlimitations for chlorine,but this
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newdefinitionof“pollutant” would call thatintoquestion. UndertherationaleoftheProposed
Rule,wemayhavenoauthorityoversuchchlorinedischargesor residualchlorine. Nothing
wouldprecludetherationaleusedfor this interpretationfrom beingappliedto everyother
constituentcurrentlydeemedto beapollutant.

TheCleanWaterAct’s mandateto “restoreandmaintainthechemical,physical,andbiological
integrityofthenation’swaters”is notqualifiedby the suffix: “unlesstheimpairedintegritywas
causedby properlyappliedproduct.” Californiabelievesthat if USEPAwishesto createan
exemptionforpesticideapplicationsconductedin compliancewith FIiFRA, it should seek
revisionsto FIFRA and/ortheCleanWaterAct, clarifying thatNIPDES permitsarenotrequired,
ratherthanattemptingto obtainthatresultthroughstrainedinterpretationsofexistinglaw.

If youhaveanyquestionsaboutthismatter,pleasecontactSeniorStaffCounselMichaelJ. Levy
in the Office ofChiefCounselat(916)341-5193.

ExecutiveDirector

Enclosure

cc: Ms. Alexis Strauss,Director
WaterDivision (WTR-1)
U.S. EnvironmentalProtection

Agency,Region9
75 HawthorneStreet
SanFrancisco,CA 94105

Mr. PaulHelliker, Director[via emailonly]
DepartmentofPesticideRegulation
1001 I Street,4thFloor
Sacramento,CA 95814

Ms. CatherineKuhlman[via email only]
ExecutiveOfficer
NorthCoastRegionalWater

Quality ControlBoard
5550SkylaneBoulevard,SuiteA
SantaRosa,CA 95403

Mr. BruceWolfe [via email only]
ExecutiveOfficer
SanFranciscoBayRegionalWater

Quality ControlBoard
1515 Clay Street,Suite 1400
Oakland,CA 94612
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cc: (Continued)

Mr. RogerBriggs [via email only]
ExecutiveOfficer
CentralCoastRegionalWater

Quality ControlBoard
895 AerovistaPlace,Suite101
SanLuis Obispo,CA 93401

Mr. JonathanBishop [via email only]
ExecutiveOfficer
Los AngelesRegionalWaterQuality

ControlBoard
320 West4th Street,Suite200
Los Angeles,CA 90013

Mr. ThomasR. Pinkos[via email only]
ExecutiveOfficer
CentralValleyRegionalWaterQuality

ControlBoard
11020SunCenterDrive, Suite200
RanchoCordova,CA 95670-6114

Mr. LorenHarlow[via emailonly]
AssistantExecutiveOfficer
CentralValleyRegionalWaterQuality

ControlBoard,FresnoOffice
1685E Street
Fresno,CA 93706-2020

Mr. JamesPedri [via emailonly]
AssistantExecutiveOfficer
CentralValleyRegionalWaterQuality

ControlBoard, ReddingOffice
415 KnollcrestDrive
Redding,CA 96002

-4- MAR 2 9 2005

Mr. HaroldJ.Singer[via ‘email only]
ExecutiveOfficer
LahontanRegionalWaterQuality

ControlBoard
2501 LakeTahoeBoulevard
SouthLakeTahoe,CA 96150

Mr. HisamBaqai [via emailonly]
SupervisingEngineer
LahontanRegionalWaterQuality

ControlBoard, Victorville Office
15428Civic Drive, Suite 100
Victorville, CA 92392-2359

Mr. RobertPerdue[via emailonly]
ExecutiveOfficer
ColoradoRiverBasinRegionalWater

Quality ControlBoard
73-720FredWaringDrive, Suite100
PalmDesert,CA 92260

Mr. GerardThibeault[via email only]
ExecutiveOfficer•
SantaAnaRegionalWaterQuality

ControlBoard
3737Main Street,Suite500
Riverside,CA 92501-3339

Mr. JohnRobertus[via email only]
ExecutiveOfficer
SanDiegoRegionalWaterQuality

ControlBoard
9174 Sky Park Court
San Diego, CA 92124-133 1
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