
                 
 

August 24, 2011 

 

Mr. Charlie Hoppin 

Chair, State Water Resources Control Board 

1001 I Street 

Sacramento, CA 95814 

 

Dear Chair Hoppin; 

 

The California Cattlemen’s Association (CCA) and California Farm Bureau (Farm Bureau) appreciate 

the opportunity to comment on the Waiver of Waste Discharge Requirements for Nonpoint Source 

Discharges Related to Certain Activities on National Forest System Lands in California. CCA and Farm 

Bureau represent ranchers and livestock producers who graze cattle on nearly 34 million acres of public 

and privately owned rangelands and encompass California’s $1.68 billion beef industry. 

 

Our organizations are very concerned with specific conditions in the waiver and would request the State 

Water Resources Control Board (State Water Board) effectively address these concerns prior to voting 

on the adoption of the waiver in October. California ranchers depend on both public and private 

rangelands to maintain a sustainable and productive beef cattle industry. Similar to other states in the 

West, the federal government owns over 50 percent of California and many rural counties are almost 

entirely owned by the United States Forest Service (USFS) or Bureau of Land Management (BLM). 

Rural residents depend on the responsible and lawful use of federal lands in conjunction with private 

lands and together serve as the foundation for healthy rural economies. 

 

Bluntly stated, California’s cattle industry and California ranchers could not produce food without the 

availability of federal lands for summer grazing as intended by Congress. California’s Mediterranean 

climate requires that livestock be rotated on winter and summer rangelands or pastures. Federal lands, 

specifically USFS grazing allotments, account for a large percentage of the summer forage available to 

livestock producers. Purchasing private lands to offset the use of public lands is also not an option for 

ranchers due to the rising cost of land and the ever growing pressure to develop productive agricultural 

lands for urban use. 
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While ranchers depend on and care for federal grazing allotments, there has been a drastic reduction in 

Animal Unit Months (AUMs) or forage made available to livestock on USFS and BLM lands. This trend 

is largely attributed to increasing regulatory pressures, originating from both Washington, D.C. and 

Sacramento, and the ever growing stack of lawsuits filed solely on procedural matters by well funded 

groups seeking to end the multiple uses of our nation’s public lands. Ranchers not only graze livestock 

but serve as the care takers for federal grazing allotments such as maintaining the intrusion of invasive 

species, providing in-kind labor and materials to repair roads and forest infrastructure, serve as an active 

presence to deter unlawful activities on public lands, etc. Grazing also is a documented land 

management tool essential to protecting meadows from encroachment woody species, controlling the 

production of invasive species, spurring plant growth, reducing fuel loads and maintaining the 

ecological health of wildlife habitat for various endangered and threatened species. 

 

As a result of the general decrease in grazing and other multiple uses, forest and BLM lands throughout 

the West have experienced more destructive wildfires, unhealthy meadows and watershed functions due 

to the growing rate of invasive species and a decline in family ranchers who have little option but to sell 

private lands for other uses.  

 

It is essential that both the state and federal governments work to reverse this trend but at the very least 

ensure that new regulatory policies like the proposed wavier do not adversely impact ranchers who have 

been grazing public lands in the West for over 100 years. 

 

It is also important to keep in mind that grazing on National Forests has a minimal impact on water 

quality. Although grazing has occurred on the National Forests for more than 100 years (before they 

were National Forests), current permitted livestock numbers are only a fraction of what they were. 

Additionally, research has shown that even if a water sample “spike” is found, it is diluted to an 

undetectable amount within less than a mile downstream.  This is an important consideration for grazing 

activities that occur in areas where there is very little, if any, human presence. 

 

Specifically, CCA and Farm Bureau urge the State Water Board to address the following areas of the 

waiver: 

 

Waiver Should be Narrowly Tailored  

The waiver should be drafted in a manner so that the only required conditions are those necessary to 

comply with the California Water Code. The purpose of this narrowing is to minimize regulatory 

overlap and the inevitable regulatory conflict.  

 

This general concern of regulatory overlap and conflict is based upon those parts of the waiver that 

make actions not explicitly required by the California Water Code a condition of the waiver. This means 

that if one of those conditions is violated, even though the “violation” is not contrary to state law, the 

USFS is in violation of the waiver. A good example of the challenges posed by the kind of interagency 

relationship proposed in the draft waiver is found in the difficulties associated with timber harvest on 



 

private lands. There, Cal Fire’s management of timber harvest has been made much more difficult by its 

interaction with the Regional Board. Since the Forest Service does not have the same sort of obligatory 

relationship with the regional board it should make every effort to minimize its obligations under the 

waiver. 

 

Regional Board Regulatory Jurisdiction 

The Regional Board oversteps their regulatory jurisdiction in many places throughout the document, 

specifically with regard to land use, management practices, and pesticide application.  The Regional 

Board can only require a water quality objective, not the management practices by which you might 

achieve that objective.  Specific areas of inappropriate jurisdiction include: 

 

 Land Use: 

Regulating land use is not within the purview of the Regional Board.  The Water Code and the 

Basin Plan focus on water quality and activities which may impair water quality.  While the 

Regional Board has authority to prohibit an act which may result in a discharge, the Board does 

not have authority to require an act which is unrelated to discharges to waters of the state (Wat. 

Code, § 13360).   

 Management Practices: 

The Regional Board does not have the statutory authority to mandate specific management 

practices.  (Wat. Code, § 13360(a).)  The Regional Board has the authority to adopt water quality 

control plans, water quality objectives to “ensure the reasonable protection of beneficial uses,” 

and waste discharge requirements.  (Wat. Code, §§ 13240, 13241, 13242.)  However, it cannot 

dictate the management and business practices undertaken by a landowner to reach the 

applicable discharge goal.  Specifically, Water Code §13360(a) provides: 

o No waste discharge requirement or other order of a regional board or the state board or 

decree of a court issued under this division shall specify the design, location, type of 

construction, or particular manner in which compliance may be had with that 

requirement, order, or decree, and the person so ordered shall be permitted to comply 

with the order in any lawful manner. 

o Several provisions of the waiver intrude upon the Forest Service’s management practices; 

these are noted in the attached document.  Because such provisions relating to 

management are contrary to the Water Code and will be detrimental to the efficient 

management of Forest Service lands, they should be removed. 

 Pesticides: 

Given the need for proper and effective oversight of pesticide use, pesticide regulation is a matter 

of “statewide concern” that must be regulated from the state level. (Food & Agr. Code, § 

11501.5(a).) The Legislature made this unmistakably clear by commencing the section with “this 

division and Division 7 (commencing with Section 12501) are of statewide concern and occupy 

the whole field of regulation.” The plain meaning of the words within this sentence illustrates the 

Legislature’s intent for state regulation of pesticides and such regulation to be conducted by the 



 

Department of Pesticide Regulation and not the Regional Water Quality Control Boards. Thus, 

the imposition of pesticide restrictions for ground and aerial application by the Regional Board is 

improper and exceeds statutory authority. 

 

Ongoing Role of USFS & Permittees–  

The USFS maintains a high protection for water quality based on the USFS Water Quality Management 

Plan (WQMP) that is routinely updated. Likewise, NEPA and individual permits, including grazing 

permits, prescribe best management practices (BMPs) to protect water quality and are implemented on 

the ground by ranchers who also depend on healthy watersheds. The USFS already adequately protects 

water quality through the BMPs that have been in place for years and with or without a waiver.  USFS’ 

Best Management Practices Evaluation Program (BMPEP) clearly indicates that the current WQMP and 

Best Management Practices (BMPs) currently prescribed are successfully monitoring and protecting 

water quality on California’s National Forest lands.  

 

The USFS maintains the sole authority to manage federal lands under their jurisdiction and conditions 

under the waiver should be consistent with the WQMP; the waiver should not add additional conditions 

or requirements. Not only was the plan recently updated and more specific measurement tools were 

added to gauge BMP effectiveness, but it more clearly prescribes on-the-ground activities that protect 

water quality. Various sections throughout the waiver require the USFS to adopt on-the-ground BMPs 

inferring that this would be a new procedure; however, this is already being done. Therefore, the best 

approach is to have the only condition of the waiver be continued implementation of the Forest Service’s 

existing protocols.  

 

Similarly, monitoring requirements should be consistent with ongoing programs already prescribed by 

NEPA, Allotment Management Plans or a permittees’ annual operating instructions provided by USFS 

range staff. USFS monitoring programs adhere to guidelines and protocols established at the national 

level and USFS Region 5 should not deviate from these protocols in order to maintain consistency 

throughout the USFS. 

 

In many places throughout the waiver and Attachment C, the Monitoring and Reporting Program, the 

State Board requires the USFS to submit various reports and summaries of monitoring data.  The USFS 

should be allowed to submit this information to the Board in any form in which it already exists, rather 

than being required to reformat or recalculate. The many new requirements will already consume 

additional USFS staff time which is already limited due to budget shortfalls. The goal should be to 

minimize unnecessary paperwork and staff time that would be better spent implementing projects on the 

ground. 

 

North Coast Regional Water Board Order R1-2010-0029 

It was the understanding of many of the stakeholders who participated in the initial CEQA review 

process that upon expiration, national forests within the jurisdiction of the North Coast Regional Water 



 

Quality Board would fall under the statewide waiver. Language in Section 40 of the proposed waiver’s 

general findings indicates that the adoption of the statewide wavier would not supersede the waiver 

adopted by the North Coast Regional Water Quality Control Board. We ask the State Water Board to 

clarify this issue in order to ensure consistency throughout the state. 

 

Protection of Designated Riparian Zones 

Clause 1 of the waiver’s general conditions requires the USFS to manage and maintain designated 

riparian zones as defined by the Northwest Forest Plan and the Sierra Nevada Forest Plan Amendments. 

The waiver should also include to clarify that manage does not require exclusion or the fencing of 

riparian areas. In some cases, livestock exclusion is necessary but in most cases BMPs can be employed 

to disperse cattle over large areas and prevent over grazing in riparian areas or excessive trampling. The 

notion that allowing cattle access to riparian areas equates to a discharge is also incorrect and 

unfounded. The ability to access riparian areas is critical to maintaining livestock on allotments to 

ensure livestock have an available source of fresh water and that riparian areas are properly managed. 

Likewise, BPMs can be employed to construct specific areas for livestock access to fresh water and 

stream crossings. The protection of riparian zones under the waiver should also remain consistent with 

forest regulations and guidelines. 

 

Modifications to the USFS Water Quality Management Plan 

We oppose the clause in Section 11(b) of the proposed waiver’s general findings that the State Water 

Board must approve any revisions made by the USFS to the Water Quality Management Plan or USFS 

guidance related to water quality. Not only is this unnecessary, but USFS regulations and guidance 

should remain consistent throughout the nation. It would be inappropriate for the state to refuse changes 

to a federal document that is under the sole discretion of the USFS. While the USFS may consult the 

State Water Board, the Water Quality Management Plan remains a national USFS document. 

 

USFS Authority 

CCA and Farm Bureau strongly support Section 12 of the proposed waiver’s general findings that 

specifies that the USFS have sole authority to determine if permittees are in compliance with permit or 

NEPA terms and conditions. The USFS remains the agency responsible for managing forest lands to 

accommodate multiple-uses as directed by Congress.  

 

Category B – Moderate Risk Activities & Requirements for Grazing Allotments 

We strongly support Section 11 that specifies that all grazing allotments are covered by the waiver 

unless specific action is taken by a Regional Board to remove an allotment. A finalized NEPA decision 

pertaining to a grazing allotment is required to be reviewed every 10 years at the expiration of the permit 

to determine and mitigate any significant on-the-ground changes that may have occurred over the life of 

the permit.  

 



 

Various revisions as allowed by law to the Recessions Act schedule that dictates NEPA completion have 

been made since the first schedule was adopted in 1995. These revisions reflect the real challenge of 

completing these NEPA reviews due to a lack of forest staff, inadequate resources provided to complete 

NEPA for grazing, and a general increase in litigation relative to NEPA.  

 

Many of the lawsuits surrounding NEPA are put forward simply to slow or stall the permitting process 

by groups wishing to end grazing on federal lands altogether. As an industry, we strongly support the 

completion of NEPA in a timely fashion, however at this time there are still a large list of allotments that 

have not received even a first review. The inability to finalize range NEPA according to the Recessions 

Act schedule is by no means the fault of permittees and likewise permittees should not be harmed 

because the USFS is unable to complete range NEPA.  

 

We believe providing regulatory coverage to allotments upon adoption of the waiver is 

critical. Although some have indicated grazing allotments will be “grandfathered” in, this is not true. 

When an allotment goes through NEPA the first time, that process will officially involve the Regional 

Board. For those allotments that have already had a NEPA document prepared and finalized, the 

regional board will be consulted during the NEPA review prior to issuing another 10 year permit. That is 

to say that any issues that the regional board might believe make the allotment ineligible for coverage 

can be addressed with the USFS at that time.  

 

Retaining the automatic enrollment of allotments upon adoption of the statewide waiver is important to 

ensure regulatory certainty for allotments that have not received a NEPA review. Under the waiver, the 

NEPA process triggers USFS, state and regional water board consultation and we are concerned 

permittees grazing on these allotments will be left in an ambiguous and dangerous legal and regulatory 

grey area. We believe it would be unacceptable if permittees do not have regulatory certainty or 

coverage under the waiver while they are awaiting NEPA review and could be left vulnerable to petty or 

procedural lawsuits by organizations wishing to end grazing on public lands.  

 

We are also specifically concerned about provision #10 on page 29, regarding USFS responsibility to 

report “areas…disturbed by grazing that may result in a discharge that threatens to violate water 

quality.”  It is unclear what qualifies as such an area and who makes that determination.  Certainly it 

would not be efficient to apply this responsibility to every alleged violation raised by a third party. 

 

Finally, the Waiver discusses in many places the need for legacy sites to be surveyed and addressed if 

they exist in a project area.  This requirement should also be subject to budgetary constraints, and should 

not delay the progress of an un-related project (i.e. grazing allotment NEPA). 

 

Human Waste 

Although human waste is not covered in the waiver, the waiver does acknowledge that human waste 

discharges area prohibited. While human waste discharges are prohibited, we remain concerned that this 



 

issue is not being addressed with the same intensity as activities specifically covered under the waiver. 

The ever-increasing recreational use of National Forest lands is certainly causing human waste 

discharges to streams, rivers and other waterbodies. Human waste impacts to water quality can be 

severe, and should be addressed in any comprehensive water quality regulation. 

 

 

Regional Board Review 

During the NEPA review, it is important to maintain a requirement in the waiver for the Regional Board 

to respond to the USFS within 30 days of review. The response should also be limited to approval or 

non-approval and not delay the USFS from completing action on the NEPA decision. Additionally, we 

support language in the original draft that considered the allotment enrolled unless the regional board 

contacted USFS within 30 days.  As stated above, there are many challenges that already have slowed 

down the completion of range NEPA and adding additional burden indirectly through the adoption of a 

statewide waiver is unacceptable.   

 

Unfortunately, our experience with implementation of the North Coast waiver thus far has confirmed 

many of our concerns about the regional board’s review significantly delaying the NEPA process.  

While we understand that there is a learning curve to any new program, the basis of this program is the 

USFS WQMP, which the USFS has been successfully implementing for many years.  It is simply 

unnecessary for the regional board to spend an inordinate amount of time reviewing and proposing 

revisions to the USFS documents.  In fact, we were assured this wouldn’t occur since the waiver was 

essentially a regulatory technicality for water quality protection that USFS was already successfully 

conducting.    

 

Monitoring & Compliance Review Programs 

Generally, we support the inclusion of the ongoing USFS and University of California Cooperative 

Extension water quality study as the method for monitoring grazing allotments under the waiver.  

However, the description of “Rangeland Monitoring” on page 4 of Attachment C should be updated to 

include the research being conducted this summer (2011), which has expanded to study a total of 192 

sites on five National Forests.  It would also be helpful for the section to more clearly state that the goal 

of the study is to evaluate the effectiveness of grazing BMPs. 

 

Requiring additional water quality monitoring either by the USFS or permittees would be overly 

expensive and certainly is not feasible within the limited budget of the USFS or tightening margins 

facing public lands ranchers. Should the State Water Board seek to deviate from the current research as 

the mode for monitoring water quality relative to grazing, we wish to be intimately involved with the 

development of any alternative proposals or monitoring methods. Not only is water quality monitoring 

extremely expensive but there are also limiting factors associated with sampling and testing waters in 

remote areas.  

 

Inclusion of Recessions Act Schedule 



 

Attachment F outlines the current Recessions Act schedule and when allotments that have not received a 

NEPA review are scheduled to begin. While the discussion of NEPA may be appropriate to include in 

the waiver, defining Attachment F as the firm or final schedule is in appropriate and unlawful. Congress 

has specifically granted the USFS the ability to revise the Recessions Act schedule based on actual 

results. It should be made extremely clear that the waiver only describes the current schedule and the 

schedule listed in the waiver may not be accurate in the future. Also, enrollment in the waiver should not 

be predicated on Attachment F or the current Recessions Act schedule. 

  

Use of Best Available Science 

We remain concerned that both the WQMP update and the development of this waiver have been based 

primarily on perceived concerns, rather than data and the best available science. The stakeholder group 

that was formed to provide comments on both the update to the USFS WQMP and the draft of the 

waiver was allowed to direct USFS and State Water Board staff focus simply on perceived water quality 

concerns in contrast with the BMPEP. Not only was this inappropriate but it completely disregarded the 

research that had taken years to complete to gauge BMP effectiveness. We have attached detailed 

bibliography of the most relevant studies regarding rangeland water quality that should be consulted as 

the State Board moves forward.  

 

CCA and Farm Bureau again appreciate the opportunity to comment. Should you have any questions, 

please do not hesitate to contact us directly. 

 

Sincerely, 

 

 
Justin Oldfield 

Director of Government Relations 

California Cattlemen’s Association 

 

 

 

 

Elisa Noble 

Director, National Affairs & Research 

California Farm Bureau Federation 

 

CC: Frances Spivy-Weber, Vice-Chair, State Water Resources Control Board 

 Tam Doduc, Board Member, State Water Resources Control Board 

 Tom Howard, Executive Director, State Water Resources Control Board 

 Gaylon Lee, Forest Activities Program Manager, State Water Resources Control Board 

 Randy Moore, Regional Forester, USFS Pacific Southwest Region 

 Daniel Jiron, Deputy Regional Forester, USFS Pacific Southwest Region 

 Barnie Gyant, Deputy Director Ecosystem Management, USFS Pacific Southwest Region 

Barry Hill, Regional Hydrologist, USFS Pacific Southwest Region 

 Anne Yost, Regional Range Program Manager, USFS Pacific Southwest Region 
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