- Q Pefors the Divigilon of Water Resources
Department of Fublioc Works
State of Californias

olo
In the ¥attsr of Application 873 of Taul Ziegelmaier
and 5, A, Hafler to Appropriste from an Unnamed Streoam
Tributary to Willow Creek, thence Middle Fork

of Feather ¥Fiver in Flumas County for
N¥iping and Domestis Purposes

000
Decision A, 9734 D- 4 7 (

Deoidea P ahred 3, /G

000

=

AFPPREARANCES Av TVHITIGATION COHDUCTEDR &% THER SQURCE OF THE rROTOS
ARPTROTVRTATION ON JTLY 51, 1840,

D

o

For Applicants

‘ Paul Ziegslmaier and &. k. iefler Ze ke Hofler

For *rotestsrts

Fo (e {ananer In propria persons
Ee I. lLaue in propria persona
Ce %y lLiymer

For ™Mvision of Yater EFesources

A, 3, Ghealer, Assistant iiydraulic Englresr, for iarold Conkling, Deputy
State Engineer in Charge of Water TFighta, DNivision of Vater Resources,
Department of tublic Works, State of Talifornis.

Goneral Deseription of Frojeset

spplication 9734, filed on Septewber 22, 1939 by Paul IZlegelmaier
and %, A, Hefler rroposes appropristions of 2 cudblo fest per second by direot
diversion and 9 aore-feet per anpnum by storage from an unnamed stream, tribu-

Q tary to Willow Creek thence ¥iddle Fork of Feather River.



Tiversion is proposed throughout the year for mining and domestie
purposes within the B% of S%; and Wi of SEZ of Section 15, T 23 ¥, R 7 E,
¥oDeBek H. after which the water used for mining purposes will be returned
to Fillow Gregk within the Sﬁi“af s of geid Seﬁtian 15

The points of diversion ere described as being located as follows:

(1) Viithin 51§ of SWy of Sews 15, T 23 X, T 7 B, W.leBa¥.

(2) within NEi of SWy of Sess 15, T 23 ¥, ¥ 7 T, MeDuBa¥,

Direct diversion will be made from either or both points of diver-
gion. Diversion to storage will be made at Diversion “oint (2),

frotests

Application 9734 was grotested by F. . Cansper and S, T. Laue,
Yr. Cansper 58 & claimant of the reserveir and the water which applicents
proposs to use snd lir. lane as one of the lessees of protestant's property
upon which it is rroposed to use weler under a right claimed by ¥r. Gansoer.

tr, Cansper olaims that the reservoir whioh the applicsnts pro-
pose to use was constructed by his predecessor in interest nrior to the affen=-
tive date of the Water Commission Act and that as a prior acvpropriator and
as an owner of property riparien to the siream he is entitled to the use of
the water which applicants propose to appropriate and that any watsr diverted
by the applieants would lnfringe upon his prior vested rightes. %r. lane
is dependent upon any rights which ¥r. Tansner may sleim for the operation
of the mining property whieh he has leased from Xr, GANBTAT .

Investigation

Tm July 31, 1940, an investigation of Application 9734 was con-
duoted in the fiald by ap engineer of this office. If this investigation
applicants and protestants were duly notified and urged to be present or to

be represented.




. _ Stipulated Heering

Stipulatione undsr Regulation 12B of the Yulss end Regulations
of the Division of Water Kesources signed by applicants and protestants were
recoived in this office on ¥arch 11 and ¥erch 20, respectively, and have
gen approved and sccepted by the Tivision of ¥ater Tesources.

The records relied upop in the determinetion of the matter are:

Applicatior 9734 and supporting maps Filed Sept, 22, 1939

Frotest of F. s Jansgner Filed Nov. 23, 193%
Tetter from FelG. GCansner Filed Deo. 11, 1939
Latter from 2, I. Lane Filed Jan. 2, 1O
Tatt~r from 2, I, lane Filed Jan. &, 1940
letter from Tue 7, Tansner Tiled Apr. 4, 1540
Raport of Investigation by

Ko S, Whealer Tated Tac.ld, 1940

& Copy of Hotive of Flacer Location hy
e L. Feflor sand Taul Ilegelmaler, ol al,
dated and recorded Saptember 1, 1538,

# Gopy of prool of labor recorded by < f.

. Hefler, Hovarber 23, 18939,
; # Copy of proof of labor by Vaul ilegelmaler
. dated Jume 28, 1340,

* Cory of notice of loeation of Tlacer Jlaim
by Z.1. Lase et al dated April 23, 10O and
recorded April 24, 1940,

tetier from V. 7. Vorest Supervisgor Filed Sept. 25,1040
Letter fronm I, 1. Tans Filed Zapt. £72,1940
Letter from F. 7. Carsner iled Zept. 37,1940

Stipulation under %agulation 128
by Faul Ziegelmaier and I.A. Defler Filed Yar. 11, 1341
Stipulation under Fezulation 128

by F. Gs Consrer Filed Yar. 20, 1941
Stipulstion under Fesulation 121
v £, . Lane viled Jar. 20, 1941

*» These ooples were ~ade of certified copios presespted to
the Division for inspection and relurned to applicantis
at their request.

Genoral Discussion

Fyom a carsful consideration of the records the essential fsots
. in the mtier a pear to be as followsi

{1} Trior to 1914 water was used by tne predscessor in intesrest

of protastant fansner for domestic and hydraullc mining
e
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(2)

{(3)

{4)

(5)

(8)

(7}

purposes. Bxtent of use not known.

From 13)4 to 1938 water has been used by protestant Gansner
and his predecessors at interest for domestic purposes and
at irregular intervale for ground slulcing. The extent of
this use hes probebly not exceedsd 7.0 oublic feot per second.
A gpecial ﬁse varmit zranted hy ths U, 5. Forest Service in
1909 to the predecessors in interest of protestant Cansper
for usa of the reserwir which applicants propese to use and
for the diversion system was eanoalled by the U, . Forest
Service in 1937 for non-use.

In 1933 a portimm of ¥r., fansner's diversi-n system was des-
troyed by floods and gines then no uaé of the water has been
made .

Applicants now have ar application for & speeisl vsa permit
pending befora the U, S. Forest Servise. This appliocation
has not yet been approved and aotion is being dalaved until
rore dafinite information concerning the contemplated use is
avallable., Thig iz the only application pending for the uae
of the aren involved.

Minin: claims have bean filed hy both aprlicants and protes-
tart &, I, Lane on the place of use end reservoir site named
in Applicetion 8734. Applicants'filing however is prigr to
protastants’ apnd proof of labor has heen filed.

Frotegtart lane's only interast is in obtaining the use of
water olsimed by protestant Cangmer for wining use on lands

leagad from Cansner.



(8) ¥r. Cansner admits that during & ysar of normsl runoff

thors is.watar in the creek in excess of rights olaired by
him from about April 1 to about July 1 of sach season,
{8} ¥r. Gansner owns land whioh lg riparizn to the oresk and

as suweh is entitlad to use water ss a riparisy owner even

though ha may not ave a walid appropriative right., As

a riparian owner howevar be is not entitlad to stors watar,

Conolusion

The wain controversy hetween applicants and protestants apparently
certers around the right claimed by both to utilize the sxisting reservoir,
& matter over whioh this office has no Jurisdietion. In cases where the
allegations of hoth rartias =8 to adverse possession ere suok that the lasuve
is squaraly joinesd and susosptible of determination orly by hearing of the
evidence it is the practice of the Division to wait & remsonable tima for the
parties to proceed with an sdjudication befors some court of compatent juris-
diction., In this oase however it appears that a speolsl vse parmit for the
use of the reservoir once granmted to the rredecessors in interest of rrotes-
tant Gansnar wes revaknd in 1337 by the U.5. Torest Service for non-use and
the only application now pending before the tForest Servisce for the use of
the reservolr is that filed by applicant iiegelmaior. while the special use
permit has not yet beer granted it is our understanding that action will
be favorable ;c the applicanis If and when Application 9734 is apyrroved by

the Division. Although yrotestant lLano snd his associates have endeavored

to obtain control of applicants' lands and proposed reservoir site by file

ing & mining elaim on the property, this olaim is subseguent to that of
applicants snd therefore it is not seen wherein it is valid as sgaluat the

prior claim of the applicants. Ve can therefors express the opinion that
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any doubts in the meatter are resolved in favor of the spplicante and there
iz apparently no necessity in delaying action in the mattsr needlessly.

#hile the record is not entirely clear ag to whether or not the
appropriet ive right initiated by protestent Gansner's prodecessors in in-
terest hag been lost by non-user, the faot remains that ¥r, Gansner and ¥r.

. Lare are nﬁt ina pu#ition to utilize. fha reservoir and use of water has not
“een made since 1938 and is not now being wmade., While it appears that ¥r,
Gansner owns land whish is riparian to the proposed socurce of appropriation
and &8 a riparian owner he may shere reasamably in the beneficial use of

the waters with other riparian owners on the oreek, he is not using the water
et the present time and riparian use which is yrospective only cannot be
urged as & basis upon which to deny an applicetion.

Furtterrore, protestant Jansner admits that duriryg a yoor of normal
runoff ther: is water in the creek in excess of rights elaimed by him from
about April 1 to about July 1 of sach sezasons. Should protastant Cansner cone-
tinus his use of water fram the orask the burden will be upon the appllesnts
to so regulate thelr diversions as not tp interfare with any rights ﬁhich
protestants may have but with no water now belug uvsed hy the protestants there

is no nooessity at this time in limitiog the season of diversiom.

h
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Arplication 2734 for a permit o eprropriate water having been
filed with the Tivision of Tnter Rssgources asg abowe stated, proteste having
hean filed, a flsld investigation by the Division of "eter Fesources having
ween made, and & sztipulated hearing having been held in aceordance with
Regulation 12B of the Rules and FRegulations of the Nivisior of Water Pe-
sources and the Divieion of Water Fesources now being fully informed in the

premises:
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IT I8 EER.BY ORDERED that Application 973% be aprroved and that
a psrmit be granted to the applicants subject to much of the usual terms

and conditions as may be approgriate.

WITHESE my hand and the seal of the Departmant of Tublie Works of
the State of falifornia, this /.24 day of‘W 1841,

EDWAED HYATT, State "ngineer

B HAROLD COUNRLING
¥y

Deputy

(Seat)

Telsm




