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OPINION

GENERAL DESCRIPTION OF THE PROPOSED DEVELOPMENT -

Application 11674 was filed on behalf of California Water and Tele-

phone Company by HARRY REINHARDT, Vice-President, on December 30, 1946e

The source named under this application is Carmel River, which dis-
charges into Pacific Ocean near the City of Carmel, .The amount of water
apﬁlied for was originally 25 cubic feet per second, year round, for immediate
utilization and 19,000 acre-feet per annum to be collected at any time during
the year,_for temporary storage and later utilization. The water.is wanted for
.dﬂnBstic,_industrial and municipal purposes. The points of diversion are two
in number: direct diversion from the natural flow (originally contemplated) and
re-diversion of waters.aécumnlated in storage afo proposed at'a_lpcation
described as being within the SWi SEf of Section 23, T 17 8, B 2 E, M.D,B. & M.;
and diversion under this application to storage is to be effected at a
location uzthin the NWt NEE of Section 8, T 18 S, R 3 E, M.D, B, & M, These

locations are at San Clemente Dam and Los Padres Damsite,_rdspectively. The

proposgd'condnit is a pipe line made up of sections of riveted and secticns of




‘welded steel pipe, It eitends'from-Sén Clemgnté Reservoir to Forest Laké

Reservolr, uhich is some 3 miles northerly of Carmel; its length is g;ven as
107,650 feet, and its total fall 252 feet. | |
- The Los.Pgdres Reservoir as contemplated will hold approximately
h,OOOlachafeet but, according to the application, is.a part, only; of.a.con-
: templated,'continuing-develoﬁment to be carried on as the needs of the
service area*requife; _Wﬁter released frum.Lds Padres-Résefvoir is to be
allowed to flow down the natural channel of~0anmél Riéer to the point of re-’
diversion at San Clemente.Dam, a distanéa of about 6 miles, The Los.P$d:es
1 Dam, as proposed for present dbvelopment, will be 140 feet'in.height (étreambed
to ovérflow level) and 500 feet'in top length; 1t is to be of.eérth, to have
a 13 foct freeboard, and to flodd an area of 80 acres. |
' Ahcording'to thé completion schedule written in the appliéation, the
| construction. of the presently proposed unit will be completed by the close of
1949 and the water will be fully utilized by 1975.
 The place of use designated in the application is Carmel ?alley in. |
.Mbnteray County, incluﬂing'the cities of Carmel, Pacific Grove and Monterey
and contiguous unincorporated areas, | | . | |
Estimates as to future diversions at San Clemente Dam comensurate
with growing demand, are;appended to the application.  According to these
catimates, demand for the 5 year perlod beginning in 1967 is expected to |
average 13,020 acre—feet per annum under one set of assumptions, 9,948 under
another and 9,264 under a third, The estimate of 13,020 acre-feet per annum
includes a special prov131on for anticipated requlremsnts follouing—the

o;tablishment of.; Navy Graduate School at Del Honte..-
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PROTESTS

The California State Fish and Ggme Gomm1351on protests upon the

‘grounds that the proposed appropriation will result in the destruction of
steelhéad, the property of the State of California; that such destruction is
threatened because the gquantity of water to be diverted {25 cubic feet per

second) is greater, at times, that the total flow of the stream, This protestant'

bases its claim of a”right_to the use of the water in question, upon Section 525

of the Fish and Game Code, which it quotes in part as follows:

"The owner of any dam shall allow sufficient
‘water to pass through a fishway or in the absence
of fishway allow sufficient water to pass over,
around or through the dam, to keep in good condition’

‘any fish that may be planted or exist below the dam . o + o"

Steelhead are alleged to be naturally present and to spawn in the stream under

'f consideration.'.The-protest, it is stated, may be dis}egarded and dismissed

~ if the following clause is‘inserted in such permit as may be issued:

"Permittee shall for protection of fish life at

all times release into natural stream channel immediately
below the point of appropriation and immediately below the
point of diversion (San Clemente Dam) the amcunt of water
‘flowing in the river above point of appropriation, up to a
maximum of 10 cubiec feet per second; and shall release frcm
storage at both points a minimum of 2 cubic feet per second
when natural flow is less than this amount."

‘Subsequently this protestant signified, by Inter-Departmental Caﬁmunicatioh
dated Harch 3, 1948 that the following modified clause ubuld'suffiea:

YPermittee shall for protection of fish 1life at
all times release into the natural stream channel immediately
below the point of appropriation and immediately below the
point of diversion ( San Clemente Dam} the amount of water
flouing in the river abtove the point of appropriatlon up to a
maximum of 10 cubic Teet. per second "




In ansﬁer to,the.California'state Fish and Game Conmission, the

-Applicanﬁ argues that the protest does not staﬁe how the alleged destruction .
~ of steelhead will result nor how the release of water in the amount demandéd will
'pravaht such destructiocn; that in furtherance of its projact based on righta

ﬁnitiated prior to July,_l?lh.the applicant has diverted waters of_Ca:nel
River to the extent of the summer flow thereof apd that the appropriation now.
prdposed will in no way affect the diversion of such summer flow; that the
current project épﬁlies ﬁo the utilizatiqn‘of flood waters and that the amount
of_water'available for steelhead will not be diminished thereby; that a suitable
fish ladder has been and will be maintaine&;.that the protestant®s proposal as
to réleases during.low étages is impracticable in view of the manylpumps in
operation downstiream at that season; that to provide storage enough to maintain
-hthe releases proposed would be prohibitively expensive; and that the cost
’thereof:would:deiolve upon the éppliﬁant's consumers instead of upon the
| sportsmsn:benefited.

- Edson Abei,’for and on béhalf of Reuben S, Tice and 15 o£har individ-
unis, protests that the domestic and irrigation water supplies of those
individuals are dependent upon the continuance of the flow of Carmel’Riier,
both sﬁrface and underground; that the.rights of the parties represented are
based on use begun prior'to.Deeember 19, 1914 and upon riparian'claimg; tﬁat
the usé has included the irrigation of 772 acres or more and corresponding
domestic use; aﬁd that diversions head at various points from 3% to 13 miles
upstream from the mouth of Carmel River. This protest was'aupplemented to
~ include 8 more names in the list of individuals represented, located on the
sams_fbach_of the river, their diversiéﬁa aggregating some 207,000,000 gallons

(635 acre-feet) annually.
o _ . -5 -



. Answering the Edson Abel protest, the applicant alleges that such

_ uitar :ights as these protestants may_have are subsequent'to and subordinate

to iﬁs-oun, by virtue of certain deeds executed by present or former landowners

“in favor of the aﬁplicant's predecessors in interest, The deeds referrﬁd to |
are said to have granted and released the riparian rights of the grantors, and
the right to apprbpriaté waters of Carmel River, The applicant alleges further

"that the flow of Carmsl.ﬁivar-is in excess of_the Protestants' reasonable re-
quirements, and that their rights therefore will not be injured by the épprOpria—
tion now proposed. _ 7 _

Ranché del_Honﬁe Water Company protests that the proposed aﬁprop:iation
will endsnger its water supply, impairing it both in quantity and in quality.
This protestant bases its claim to use of water upon riparian ownership and long
‘yﬁontinued.use. The protest mentiona a 12 inch well, 88 feet deep, drilled in
| 1929; having a capacity of 24,000 gallons per hour and serving with hcusehold
and irrigation:water a gfoup of 15 families located cn a tract in Carmel Valley
scme 12 miles easterly of the (ity of Carmel, It contends that the proposed
apprqpfiation will deplete the water content of the alluvial f£ill from which
this well is supplied. This protestant states that its objections may be dis-
regarded and dismissed if the proposed diversion is reduced to 6,000 acre~feet

per annum, It desires provision also for the release of such portion of the
natural flow a# will insure the maintenance of a satisfactory ground water lefel.
it'desires assurance also that the quality of the water available to it will
not deteriorate. _
. In ansﬁer to the Rancho del Monté Water Company protest, the
applicant asserts that such rights as this prbtestant may have in Carmel River
| | - 6w




waters are subsequent and subordinate to its owWnj; that water rights relating

to the lands which the applicant serves were conveyed by deed in 1882 to the
applicantt's predecessor in interest; and that rights covering the protestantts

. o |
present operations have not been acquired by the initiation of a more recent

appropriation or otherwise.

Robles del Rio Carmelo Water Company likewise protests that the pro=-

.posed appropriation will endanger its water supply, from the standpoxnts both
of surfciencv and of purity, Its claim to a water right is baged upon rlparian
ounership and long continued use. Continuous opefation is aaserted-since incor-
poration of the protestant company in 1932, The tract of land served is said
to comprise some 651 acres in and about Hobles del Rio (approximately 14 miles
above thz mouth of Carmel River), Water is derived through 2 unlla, offset
flbo feet and 90 feet, respectively, from Carmel River, and is used for domestic
B purposes and limited irrigation. The protestant placea probabletge;iveries
during 1947 at a total of 2,852,673 cubic feet (6545 acre-feet). This protest
may be disregarded aud.dismissed, it ia stated,'if the amount naméd in the
application is reduced to 6,000 acre-feet per annum, This amount, tha'proiestant
argues, is more_in keeping with the applicant®s reasonably prospective use, '
Thia protestant desires that provision be made for the release of such portion
of the natural flow_of.Carmgl River as will insure the maintenanc§ of a
satisfactory ground water level, and desires assurance that the quaiiﬁy of
the water will not deterlorate. |
The applicant answers Robles del Rio Carmelo Water Company bty
serting that all water rights attaching to lands now served by that protestant

were- conveyed by deed to a predecessor in interest to the applicant* that
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subsequent to such surrender of rights no appropriation rights have been
acquired, that there is a surplus rlou Carmel River over and above the

reasonable requirements of cwners of prior vested rights; and that the amount

‘'which it is-propoaed to divert under the application at issue is 3,200 acre-feet

per annum now and increasing quantities in future, as requirements grow,
FRED W. NASCN objects to the proposed appropriation because, he
alleges, it will interfere with the regular flow of water in Carmel River,

as it passes through his property, which fiow he considera_ngcessary to him for

~ domestic uée, stock water and irrigation. He claims riparian and prescriptive

rights, and asserts that he has land on both sides of Carmel River, below the

proposed point of diversion, for a distance of 600 feet, within which reach he

'has'been diverting water for over 20 years, He states that his protest may be
disregarded and dismissed it if is provided that enough water will be allowed to

" flow down-to his property, as it has in the past,

The appllcant answers the Fred‘W. Nason protest by stating that w1th
the exception o f not over hO acres, this protestant's land is non-riparian to
Carmel River and is not entltled to water diverted from that stream; denying

that injury will result from the propoesed appropriation; and asserting on the

-contrary that storage in the proposed reservoir and release therefirom to the

San Clemente Reservoir will assure this protestant a more'adequate and reliable

&supply than he has enjoyed heretofore,

Martin Girotti protests because of his alleged belief that the

préposed appropriation will prevent the regular flow of Carmel River through his

property, He claims that his property fronts on Carmel River for & distance

of some 375 feet, that he operates a resort known as the Princess Camp and



thaf. Carmel River is his sole source of water suppi-}. He c¢laims a riparia.n right
~and usage for apprcmimstely 12 years. He describes his diversicz point as
lying within Section 4 of T 18 S, R 3 E, M,D,B, & M, He desires assurance that
he will have sufficient-yater for his uses as he has had in the past; and Agrees
ﬁhat his protest may be disregarded and dismissed if it is provided that a
sufficient amount of water will be allowed to f1§w to him,
| The applicant answers Martin Girotti by admitting him to be the owner
6f approximately'9 aﬁras'or land riparian to Carmel.River;-denying that he will
be injured by thé proposgd_appropriation; denying that-he-posseases any rights
to Carmel River except by virtue of riparian ownership; and.aasérting that
its plan of operation which contemplates storage in the upper reserveir and
i . | release to. the lower reservcir during low water periods will assure this
| | . protestant a more dependable supply that that preﬁently_exist.i_ng.
o Martin Flavin protests that the proposed appropriation will diminish
the winter and spring flow of Carmel River and lessen the qﬁantities of water
. accumnlating in ground Stbrage at such times; also that the pfoposed'impounding
and subsequent release of water will cause irregular fluctuations Vdetrimental
to his accustomed use for agricultural and domestic purposes, with his installa-
' tions therefor and with the crossing and recrosﬁing of Carmel River and utiliz-_
ing his lands on both sides thereof dﬁring times of high water. He states
that some use of water has been made for many years for agricultural purposes;
that in past but not recent years such use has included .irriga,tion;- -that since
1930 use has been for danestj.c purposes, stﬁckw&tering and alfalfa irrigation,
. o He states that his protest may be disrega’rded'if ‘the natural _flow of the stream is
not affected by the use made, | o | _ _ |
. The applicant answers the Martin Flavin protest' by stating that of

this protestant's holdings, 240 acres but no more, are riparian; that the
_ -9 _ T




protest is nqt specific a.s to how, when or wﬁere' water has been used or what
injury would resﬁlt from the proposed appropriation; that rights arising from

" riparian ownership are an insufficient basis for the objecticns which this-pro-
testant has expressed; and that surplus waters exist in Carmel Hiver, over and

‘above the reasonable requirements of all holders of prior vested rightse

HEARINGS HELD IN ACCORDANCE WITH THE WATER CODE

Application 11674 was completed in accordance with the Water Céde
and the Rules and Regulations of the Division of Water Resources and being-
protested was set for public'hearing under the prﬁvisions of Artigle 13,
Seetion 733(s) of the California Administrative Code on Wednesday, April 14,
1948, at 10:00 o'clock AM, in the Board of Supervisors Auditorium in the County
Court House in'Salinaa, California, Of this hearing the applicants and the
_protestants of record were duly notified, ' |
: | GENERAL DISCUSSION

Avallable stream flow records are lmited to those acdumulated.by the
applicant dampany and.intrbduced,in eviden¢e, in the form of a summarized
tﬁbulation, as Applicantts Exhibit No. 3. That.tdbulation sets forth the dias-
charge in acre feet for each month from January, 1938 to Deeembér_l9k7, both
inclusive, The figures therein presented aﬁply to Carmel River at Carmel Dam,
the latter being situated, according to the transcript, one half mile below
San Clemente Dam, the poini of rediversion described in the application at issue, -
fhis location is upstream.from-the Rancho del Monte Water Company and Robles
del Riolﬂhter Company projects and from the. group of protestahts'representad
by Edson Abel; and downﬁtream from Protestanﬁs Nason, Girotti and Flavin, The

figures indicate that annual discharge has varied from a maximum of 199,044
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acre-feet in 1942 to a minimm of 5,049 acre-feet in 1947 and has averaged

- 81,68l acre-feat per annum. Of the latter amount only 1,963 acre-feet, or 2,4%

‘have been discharged, on average, during the 4 month pericds beginning Jnﬁe 1

and ending September'30 of each year. According to the rainfall data presented
in Applicant's Exhibit No. 5, the years 1938 to 1947 averaged some 12% watter
tban those (22 in all) during which rainfall was recorded at San Clemente Dam,

According to applicant's Exhibit No, 2, 126 square miles of watershed lle above

- San Clemente Dam, This watershed being more elevated is probably more productive;

however, 131 additional scuare miles of watershed drain into Carmel River

below San Clemente Dam and the bulk of this lower lying watershed also con~

tributes to the supply from which the lower protestants divert. Discharges

™

of Carmel River below the lowermost protestant are not of record, but in the

light of'such_information 48 has been presented, the inference suggests itself

-!flhat the abstracticn of 19,000 acre~feet, in aﬁ aierage year, as proposed in

'Application,1167h, will not result in insuificiency of supply to any lower user;

Quality of the water enters into this case as well as quantity, to the

~extent that both Rancho del Monﬁe Water Company and Robles del Rio Carmelo Water

Company have complained that the diversion proposed by the applicant will result
in deterioration in quality of the ground water from uhich.they dérive thei:
inpﬁly. At the hearing testimony was pfesented on ﬁheir-behalt, tbg?thér with
supporting data, to the effect that the alluvium from whicﬁ these protestants

pump is charged by waters contributed both by Carmel River and by its importaht

) tritutary, Tularcitos Creek; that water from the former source is satisfactory

in quality but Tularcitos Creek water is too hard for domestic consumption;

that the quality of the admixture deteriorates as the séason advances and also . -

varies according to the proportions contributed by the two streams;.and.that
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.

further reduction of the Carmel River supply will consequently cause further

deterioratlan of the protestants' supplies,.
.The applicant elected early in the hearlng to amend its application
hy-deieting Paragraph_2a thereof and by reducing the season of diversion to

storage to the mdnhhS'of October to-th inglusive. This amendment was accepted .

by the Examiner, Qn.béhalr of the Division, and the‘application now stands

hearing,

simply as an application to store 19,000 acre-feet of water per annum in Los :
Padres reservoir, such storage to be collected between October 1 and May 31 of
sach season. _ .

Two of the proteéts - those by Edson Abel on behalf of Réuben S. Tice
et al. and by Martin Flavin - were settled on the basis of stipulations filed
with the Division and those prctests accordingly were dismissed, prior to the

;

Considerable discussion was had at the hearing as to the justification

~of the aﬁplicant in initiating an appropriation of so large an amount as 19,000

acre«feét per annum, Arguments on behalf of the protestants were to the effect
that a much smaller amount would satisfy any logically predlctable demands. The
protestant water companies - Rancho del Monte and Robles del,Rio Carmelo - had
stated in their protests that their objections would be withdrawn if the amount
applied for shduld b§ reduced to 6000 acre-feet per annum, The applicant con-

tended thaﬁ the testimony and data submitted seemed reasbnably convineing to

‘them; thal prediction with certainty of iuture conditions was impossible;

and that'they felt it their duty to their customers to initiate an appropriation

_ sufficiently large to mest any possible conditions, including, for example,

fish industry exﬁansion and military development, that they might be obliged later

to_fuee. The cutcome of this difference of opinion was a stipulation, introduced
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at the hear1ng by the appllcant‘s counsel and agreed to by counsel for.

Rancho Del Monte Water Company, Robles del Ric Carmelo Water Company
Fred W. Nason, and Martin Girotti, providing jn effect that the application

be approved in the amount of 19,000 acre~feet per annum with the further

provisb that of these 19,000 acre-feet the applicant shall develop and store
" no more than 6,000 dcre-feet per annum until such time as the Division, after .

 a hearing, may authorize the use of an additional amount, such hearing to be

held at sny time, after due notice to all interested parties, at the desire

of the Division or upon request by any of the parties to the present proceed-

1ng.
In addition to appearances at the hearing by or on behalf of

. parties who had protested formally, certain other interested parties appeared

and were heard. These parties were Mabel Berwick Mason, represanted by

J Eﬁgens-Harrah; Clifford Le Neva, on hehalf of unattached fishermen; and one

S, McClurg. Mrs. Mason volunteered information relating to'early development -
on Carmel River and voiced a'general objection to diversicn of waters therecf

to the disadvantage of local users. Mr. Le Neva sought information as to the

.effect of the proposed apprepriation upon fishing. Mr, HcClurg raised:

questions as to how restrictions, embodied in a permit, may be enforced. Mrs,
Hhson‘s objections were in effect a re-expression of objectlons set forth |
in the protest by Reuben S, Tice, et al., of which Mrs., Mason was a signer—
a protest which had aiready-been adjusted by stipulation as menticned in
an earlier paragraph. The remarks of Messrs. Le Nevé and McClurg were not
deemed to constitute a protest against. tne appl‘cation at issue,

After dlsposal,in the manner outllned ~of the ohjectlons above

discussed, the protest by the California State Fish and Game Commisalon,
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i . - : event.ua.lly_isaued:..

_ only, fema.ined in opposition to the a_ppl_icat_ion. Differences between the

A_pfalicant and the Protestant were not composed at the Heai-ing, and p".r_.oce_dural.
and technical questions arose which appeared either _defiﬁitely without the
jurisdiction of the Division, or impfacti-cable. to settle without further
research. | It was thereupon agreed at the Hearing that the parties conceifne_d' -
th§ applicant and the Fish and Geme Commissien - ghould make cne more effort .
to reach a setilement by stipulat.idn-and then, should negqtiétioxié fail, submit,
the matter: by 'the | fiZ_Ling of 'briefs. Subseqﬁent to the Hearing, the Fish and |
Game cm.sign consented to the dismissal of its protest provided that a

clause, worded substantially as the following, be inserted in any permit

"Permittee shall maintain a flow of not less than
. . 5 cubic feet per second in the channel of Carmel River

A directly below the outlet structure of the Los Fadres

L Dam at all times during which water is being stored under
this permit, provided that said amount of 5 cubic ‘feet per
second may be reduced temporarily from time to time for
operating purposes upon and in accordance with a prior -
agreement between California Water and Telephone Company
and the Division of Fish and Game of the State of .
California; and provided further, that in case of operating
emergency requiring immediate action by the Company for
the prevention of, or repair of, damage or loss to its
system or to others, the Company may release less than the
aforesaid minimum flow during the period. of said emergency.

"Permittee shall install and maintain a rated weir
with a staff gage as part of the outlet structure or fish
ladder for the measurement of flow." : o :
The applicant having agreed to'the insertion of the clause above
quoted, in a permit, if issued, the protest of the California State Fish and

Game Comi;ssioh was digmissed, subject to ‘the ‘condition stated_.' ' ..
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SUMMARY AND CONCLUSIONS

VIThere'are_timws unappropriated waters in Carmel River at the
1ocaticné at which-the applicant proposes to appropriate, uhiﬁh‘maY_be takeﬁ'.
and used without injury.to the protestants or othar-veated.righta,- The
application, as amended, should be approved subject to the usual terma and.
conditions, and to the inclusion, in the permit, of clauses covering the
agreements entered into by the applicant and by varicus protestants with -
reference to a temporary limitation upon the amount of tha dzversion autnorlzed

and with reference to the protection of fish life,

\ . . o ORDER
- |  Application 1167) having been filed with the Department of Public

o o 1. Works, as above stated; 'protests_ having been received, a public hearing
l? . : _.a .having.béen held and the State Engineer now being fuily_informed in the
premises:l | |

| IT IS HEREBY ORDERED that Applicstion 11674, as mn&_ed, be
appfoved subject to such of the usual terms and'conditions.as.may-be appropriate
and subject also to the following terms and conditions to-wit: - |

{ Of the 19,000 acre-feet per annum hereinabove specified in
Paragraph 2(b) of the application, permittee shall develop and
store an amount of water not to exceed 6,000 acre-feel per annum
until such time as the Department acting througn the State Ingineer
' : may, after further hearing held either by the Departiment upon its _
t o n own initiative or upon the moticn uf any of the parties participating
- ' in the hearing of April 14, 1948, or their successors in interest,
and after due notice to the interested parties, authorize the
stcrage and use of an additional amount of water._ .'

. ' Permittee shall maintain a flow of not iess than 5 cuble

- S feet per second in the channel of Carmel River directly below the
outlet structure of the Los Padres Dam at all times during which
water is being stored under this permit, provided that said
amcant of 5 cubic feet per second may be reduced temporarily from
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time to time for operating purposes upon and in accordance with a
prior agreement between California Water and Telephcne Company and
the Division of Fish and Game of the State of California; and
provided further, that in case of operating emergency requiring
jimmediate action by the Company for the prevention of, or repair
of, damage or loss to its system or to others, the Company may
release less than the aforesaid minimum flow during the period of
said emergency. '

Permittee shall install and maintain & rated weir with a

staff gage as part of the outlet structure or fish ladder for the
. measurement of flow, ' _

" WITNESS my hand and the seal of the Department of Public Works

of the State of Californie this __7th  day of __ July __, 19i8,

< S

-“Edward Hyatt, State Engineer
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