TATE OF CALIFOHIIA
DEPARTIECT OF PUBLIC YWORKS
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In the datter of Application 1351 by Camilla Love 1o Apvnrooriate

‘Water from Yilson Creek Tritutary to lono Lake in kono County for
Domestic and !ining Purposes,

oo
Decision A, 13591 D. 731
Décided January 28, 1952
olo
IN ATTENDA C7 AT TIVESTIGATION SOWUCTED BRY THE DIVISION OF WATTR
RS0 w0Lh &0 Tow SI0W 09 48 FPz0bDs D APpooparall o o0 WOV SDE 2,
13508
Malvern E, Hughes Representing the Applicant
J. E. Bell Eepresenting the Protesient
J. J. Heacock Associate Hydraulic Engineer
Iivision of Yater Resources
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Depsrtuent or Fuolic YicTEs

Renresenting the Stale Engimeer
o0o
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General Descrivption of the Proiect

The applicant seeks to appropriate 0.5 cubic foot per second
from March 15 to Decezder 1 from YWilson Creek at a point within MWk
Section 31, T2NW R263X, iﬂB&M for domestic and mining purposes, The
proposed Giversion is to be effected by means of a stone and concrete
intake box 3 feet high and & feet long. The proposed conduit is a é-inch

seamless steel pipe line, 200 feet long. The place of use is described as

lying within the Wik of Section 31, T2N R26Z, MIBAM. The applicant states




that she nolds the place of use under unn2tented wining claims and that

a perait for right of access to the proposed point of diversicn has been

ol

reguested from the U, S. Forest Zervice. The applicant sitates furtker
that the mining nroperty to be served is the Goleonda srowp of claims, that
the natnre of the nines is gznld plocerand quartz lede, the! nmining use will

include washingz, milling and concentrating, that after use the water which

will then contein clay, sand and secinent will be discherged into an unnamed
gully tribatary %o ionn Leke, The application covers also a domestic sumoly
for some 10 to 20 persops at the same described ploce of use.
Praotest
‘Ruby H, Canningham protests the spplication. She claims that the

diversion proposed thereia will injure her inasmuch as all the water of
Wilson Creex has bveen used on her property for many years. ker property,
she states, includes the S53%: of Section 30 2nd Lots 1 and 2 and the
NELW: of Sectioa 31, T2¥ R24E, HDB& M. She cleims to have purchased that
property on January 26, 1933, frem E. 7. 2néd Jessie D. Billeb., She claims
a water right based uvcn an =ppropriation antedating Deceater 19, 1914, upon
rivarian ownership and upon Apnlications 7279, 7440 apd 74L1. She quotes
from a letter assertedly written dy Everett ¥, Bryan, Acting Deputy in Charge
of Yater Hishts, on September &, 1935, as follows:

" . .. an investig atiom of the orotests to

Applications 747G, 7440 end 744l by Rudy

E. Cunninghan wes mcua hv a renresentative

of this office., The report of this invest-

lgation indicates that the weters of UVilson

Springs which .rs. Cunninshaa seews o

appropriate contribute to the flow of “ilson

Creek, that ike waters of iiscen Creeir hove

been in use since prior to Iece:her 15, 1014,

on the lend of Z. %. Billeb, thereby affording
a basis for a claim of appropriative right;




that the normal summer flow of Wilson Creek is
wholly diverted 2nd nut to beneficial use for the
irrigation of lands on the s=2id property of E, W.
Billeb and that tre asonropriations sroposed by
irs. Cunninzhaz would decresse the aasunt =vailsble
- to Ur. nilleb end in fact nratadbly entirely prevent
use by him durinz the summer months froa ilson
Creelk, "

The protestant asseris that she now owns the 3illeb lands
referred {0 in the quoted passsge snd that che has continued the diversion
of all of the waters of Vilson Creek on that nroperty, previously exercised
by the Billebs,

Ansver

In answer to the protest Melvern 3. Hushes, on dehalf of the
applicant, states {by letter of July 14, 1950 that the protestentts reference
to an appropriation from Wilson Springs is imnaterizl, the waters sought

under Apnlication 13591 being westers of “ilson Creek; and that the protestent's

,assertion as to having continued the use of waters of “ilson Creek begun by

E. ¥. Bllleb upon the property which she murchoged from the 2illehs is not a
fact. According to the answer the protestant diverted the water which served

th Billeb lands to her propertv at Tioga Lodge, thereby diverting the waters

of Wilson Creek entirely out of 1lts watershed and into the watershed of indy

Thompson Creek ard discontinuing its use upon the Billeb lands. The ansver
argues that since the lands of Tioga Lodge are not riparian to Yilson Creek,
water cannot be diverted thereto from Yllson Creek under clsim of riparien right.

Field Investization

The applicant and the vrotestant having stipulated to an informal
hearing as vrovided for in Section 733(b) of the Cali‘ornia Adminiétrative_
Code, a field investization was 6onducted at the site of the proposed
appropriation on November 2, 1950, The applicant and the protestant were

represented at this investigation,

e ant



Records Relis=d Tnon

Application 7439, 7440, 7LL41 and 13591 snd 21l data and

information on file therewith.
| | Discuasion

Wilscn Creek according to the report of the investigation on
November 2, 1950, is a pereanisl strean, entering Yono Lake from the
west. Above the point where the applicant proposes to divert the %Wilson
Creek watershed is 1.5 square miles in extent. It is high and steeyp,
elevations ranginz froam sbout é419 feet at Mono Lake to 10 000 feet or more
at the Sierra Nevada sumuit. The watershed is described as hevine a medium
to light cover of tizber and brush. Rainfell is réported as upward of 30
inches. Some three-fourths mile south of and pafallel to Wilson Creek anocther
stream, Andy Thompson Creek, flows essterly into Mono Lake, Wilson Créek and
Andy Thorpson Creek zre senarated by aﬁbrog; , Trounded ridge and on that ridge
s situated the so-called ¥ilson Spring. '

During the investization of Woveuber 2, 1950 it was estimated
that over 0.6 cubic foot per second was reacting the protestant's point df
diversion on Yilson Creek and that ab-out one-balf of that amount or 150 gallons
per minute was c-ming from an 91d mining tunnel on the left slope of Wilson
Creekt Canyon. The investigating engineer gathered that the flow of “ilson
Creek is usually lowest in late summer but that the flow from the mine tunnel
is fairly constant., He reported that ¥Wilson Creek debouches from the canyon
onts a debris cone, about 2 half mile from ¥ono Lake, and that several nld
channels are evident in a distance of about a half mile alorg the lake shore,
the present flow channel heing in the soufh central pvart of the cone,

| Wilson Svring, the revort of investigation states, is a cienega

which In a state of nature would be tributary to both Wilson Creek and Andy

i




Thompson Creek but which at the time of the investigation was being diverted
{surface flow at least) info Andy Thompson Creek. According to the report

the flow of ¥Yilseon Spring can be diverted to either watershed with very little
effort,

As to the pfotestant's use of water, 1t appears that water is used
part time at a cabin, for domestic purposes, diversion therefor being by
means of a J-inch pive headins some 3 mile upstresm from the lake shore; and
for.the irrigation by flcoding of approximately =0 acres of native pasture.
According to the report, 5 acres of alfalfa were once irrigrted but daé to
alleged insufficiency of water the elfalfas irrigation was ciscontinued, The
report states that over one-half of the area irrizated lies dn a fairly steep
hillside and that the soil is of a loose texture requiring a ratrer large
irrigatinz heead,

The applicant's desire, 1t appears, is fo construct initially a
F0-ton mill and to enlarge it as circuasimnces warfant, in fature. %Vaste
wéter from the mill is to be discharzed intn the old, northerly creek channel,
so that silty water will not enter the protestant's domestic diversion. The
mill site is described as lying at the uvper end of the cone and as being
roughly bisected by the old northerly channel of V¥ilson Creek. The applicant
is said to own or control 47 stendard sized mining claims, contiguous to each
other, lying on both sides of VWilson Creex and foraing a2 block roughly 7500
by 6600 feet in size.

A porfion of the 30 acres, referred to in an earlier parszranh as
irrigated by the protéstant, may also be supplied from ¥Wilson Spring via Andy
Thompson'Creek. The oprotestent holds three approved applications to divert from
Wilson Spring. Thess are'Applicétion 7&39,'Pérmit 5183, covering the diversion

" of 2 cubic feet ver second vear round for power; Apvlication 74L0, Permit 5184,
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to divert 0.1:5 cubic foot”per secongd, yesar round for recreational and
domestic purposes at the town of lono Léke; and Application 7441, Fernmit
5185, for 0.25 cubic fcot per second from about April 1 to ebout Octcher 15
for the irrigation of 10 acres in Lot 1 and 2 acres in Lot £ of Section 31,
TN R26E, WIB&M, The three projects have been reported cotmlete, The
following statement appears in the 1948 progress report on spplicaticn 7479,

Permit 5183:

"I am the sole user of water frox both Wilson and
Andy Thompson creeks, Hater from Andy Thompson
Creek is used on Tinga Lodze vronerty for pover,
domestic end recreational uses, and for lrrization.
Yater from filson Creek is used for irrigation of
my properiy to the north of Tioza Lodge. During
the past two years the water in both creexs hes
been so very low that I could not divert these
springs to Andy Thompson Creek without serious
injury to my property located north of Tioga

. Lodge which is as siated above irrigated by the
waters of Wilson Creek.'

Some information as ta the {low of iiisoh and Andy Thommson Creeks
is set forth in a report of an investisation nade oy Engineer Kibbey of the
Division in connection with #pplication 7439 =nd related appiications on
August 22 and 23, 1935, That report states in nari:

"on “ilson Creek near the west line of the Billed
property, is a zood 2-foot weir at which Mr., Billed
Yas mede fairly frequent reacings since its in=-
stallation in DeceTher 1932, Trere is =2ls0 a 22-
Inch wooden gate on the Thozpson Creek ditch nesr
the south line of the Billeb vroperty at which
the denth of water has been taken at intervals
over the saze period . . . The readings as taken
by ¥r. Billeb were workec D DY the writer,
aversged for the various onins, and are shown on
the acc0mpany1n6 tabulation, !

The tapulation mentioned is as follows:




.' ' ) MAverage monthly field delivery as calculated from Mr. 3illebls

readings:
Wilson Creek Thomson Creek
1932 Decerher B8 cfs ' «31 cfs
1933 Jamuary o T4 1.15
Harch « 50
April « 50 A3
May ' .35 5
June .30 42
July .56 .21
fugust .36 .39
September «39 U6
October .38 .S
Noveaber .56 L2
Decether . L7 .75
1934 January . L7 77
Febriary A1 .65
¥arch .63 .48
April 65 .77
. June L5 .38
_ July .28 .38
. Angust .26 .38
: September 37 .58
October 37 .68
Hovemer .30 _ .58
Decenber 33 .58
1935 January WU1 58
April U5 .77
Moy .86 .95
June 1.14 : 1.05
July. .51 ' .85
August 31 .58

According to Englneer Kibtey's report a total of nine acres was
then 1rrigatéd on the Billeb property (now owned by Protestant Cunningham),
tﬁe supply coming in part from Wilson Creek and in part from "Andy" Thompson
Creek, The land irrigated was stated to be anade up of 5 fields, respectively

1.8, 1.0, 3.9, 1.3 and 1.0 acres. in exient, and was discussed in that report

—_—

as follows:




: . ¥rield (a) is watered entirely from Wilson Creel,
Abont holf of i1 supnaris s Fair stond ﬂf mlfelfa,
the other half a scettering of alfzlfa with native
grass,

"Fieid (b) is also irrizoted from Wilson Creek
T

suoplenented occasionslly with water Jrom
Thompson Creek. This fleld is coversd with a
green mai of clover =2nd zrass and coaioins a

pumher of shade and frait trescs, peraiticels
house =2nd a few rent cadins anc tent houses,
Doaestic vwater is supnlied 2y = 1Y pipe = - =,

"Field (c) is waiered almost antirely from the
Thompson Creekx cditch, This is in native zrass
with 2 scatterinz of #1lfelfa. It evidently
suffers from lack of water at tizes.

"Field (d) lies nelow the highwey = = = - =,
Yr. Billeh stoted thet when sufliclent water
is available the fi=ld is ovlanted to truck =nd
forase = = = = =,

_ "Field (&) is »mly irrisated = - — = when there
is =2 surplus of weter and then w2icly from Jilson
Creek via the dry walercourse, = — = =,

UATY1 water availeshle 1s uaszd throughout the year
bhoth for irrization and domestic purnoses, ™

With reference to Yilson Cree’s the Kibbey renart also stotes:

"easured just above the first soring in the creek
- = == the flov wrs 0,19 €. {,5.= = = =,

Opnosite the auine the flow nsd incressed to 0.5
c.f.s. Tear the west boundary of tre Hilled
property it had fallen to O ”ﬁ CeTes. And =t
Billeh's hizhest point of WIVETS1O {algo =oint

of distribution) the flow was 0.26 C.f.s.M

Qther pertinent extracts from the Kibbey'report are as follows:

"In the early nart of the year when weter is
plentiful soame of it is turned dovn a dry
watercourse from the west haoupdery io an
irrigeted patech on the north houndery — = -
othervise the flow passes down o the fields
bordering the creeir, Acrenzes irrizated by
: Mr. Billeb were estinated by pecing — — = -,
" The slope of the land is steep, varying from
. - 20% to something less. The soil is mainly
volcanic ash intersversed with Hrozen shale
and the cuty of water is extrenely low, It
is irrignted by small openings in the ditches
from which the sidehill is wetted."

58_




" » » * »

"In connection with !Mr. Billed's use of water

it may be stated that no eviderce of rumoff

from the fields wes seen. The land is said

to heve been irrisgated as =t nresent for =0

to L0 years wast. Staterent by ar uninterssied

varty who h2d farwed the plece for 3 years

was to the effect thet while he had raised

betiter creoos than Yr, Billeb Hv a sonewhat

more gcareful apnlication of the water he had

not heen ahle tn cover =ny more lend with the

same emount,. "
The information above set forth indicates that Protestant
Cunningham probably helds rights, bothr rirnarian and appropriative, to
divert waters of vilson {reek, for domestic purposes and for the irrigation
of 30 acres of pasture, It indicates that dilizence has been exercised,
that the full flow of ¥ilson Creek has been applied to the land and that
the protestant and her predecessor heve deewed that supply insufficient.

The tabulation of nonthly average field deliveries, calculated

from readings recorded by the protestant's predecessor (3ilieh) and set
forth in an earlier paragraph, indScetes that field deliveries during the
30 months of record averaged approxizately 0,49 second-foot and ranged from
a minimum of 0.28 second-foot to a maxinuz of 1.14 second-feet. In the
light of the information adduced it mey be assumed that these deliveries
represent all the water that it was practicable to obtain from Wilson Creek.
On the usual basls of 1 second-foot to 80 acres, 0,375 second=faot would appear
sufficient for the irrigation »f 30 acres and 0.49 second-foot obviously

exceeds that amount by some 31%. However FEn~ineer Fivoey's statement (in

1935) that #the duty of water is extrezely low® and Englneer Heacock's

statement (in 19%0) that "it is doubtful that there is sufficlent water during




the low pericd of the summer to sustain the 30 acres of irrigation®
would seem to justify a use in excess of such usual allowance, The
topograpny and porous soils of the irrigated area indicate a duty not
higher than 1 cublic foot per second to 5C acres and a requirement for
adeguate irrigation of the 30 acres of not less than 0.0 cubic foot per
second,

Subsequent to the investigation of Hovewber 2, 1950, the
apolicant requested that Application 13591 be reduced in amount from
0.5 to 0.25 cubic foot per second, contingent upon the withdrawal of
the protest. By letter dated December 15, 1950, the protestant's
reaétion to that proovosal was as follows:

"In reply I can only reiterate that my protest'

was hased on the fect that the natural flow

of ¥ilson Creek has alwavs been iradeguate for

the proper care of the irrisation needs of oy

property rivarian to that creek, I{ has been

necessary to turn some water from Andy Thompson

Creek to the north sectisn of my property, that

riparian to ¥ilson Creelr, vhen this could be

done, even to the disadvantege of the needs of

this property. I 4o not therefore wish to withe

draw protest.t
Since the protest was not withdrawn the application was 1ot amended.

In view of the circumstances surrounding the matter of
Application 13591 it is the opinion of this office that the efforts of
the protestent!s predecessor and the protestant, in turn, to exploit and
utilize the full flow of Wilson Creek warrant recognition both as due
diligence in keeping 2live an alleged ancient appropriative right and
as the active exercise of such riparian right as may attach to the
property, This office is of the opinion further that use by the
protestant extends substantially to the full flow of “ilson Creek, that

unapprobriated water thereon is non-existent and that Application 13591

should therefore be denigd.
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Application 13591 for a pernit to approvriate water having been
filed with the Division of Yater Resources as above stzted, a prolest having
been fiLed, 2 hearing having been held and the State Ingineer now being fully
informed in the premises:

| IT IS HEIEIT ORITRED that Application 13591 be rejected and

cancelled upon the records of the Divisisn of Yater Resources,

WITYESS my hend and the sesl of the Department of Public Works of

the State of California this 28th day of Januaéy 1952,

éi\h? 6;%”a»u##:i
A. D. ranonscon
Stete Engineer

-] ]




