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STATE OF CALIFORNIA . :
STATE WATER RESOURCES CONTROL BOARD T

In the Matter of Application 24804 )
and License 8199 (Application 19877) )
of Big Basin Water Company to Appro- )
priate from four Unnamed Streams and )
Hare Creek and of Application 24172 ) DECISION 1482
of Big Basin Water Company, Nag111uc, )
Lll\. THUIIIC[) \J bulllgd“, Uf [y d“u )
Kathleen Culligan to appropr1ate from )
Hare Creek all in Santa Cruz Cournty g

DECISION APPROVING APPLICATIONS
AND CHANGE PETITION

" BY BOARD MEMBER ADAMS: . ' .

B1g Basin Water Company and Boulder Creek Golf and Country Club,

301nt1y, and Big Basin Water Company having f1]ed Applications 24172 and 24804

respectively for‘perm1ts to appropriate unappropriated water; Big Basin Water

: Combany having filed a petition to add a purpose of use and to change the

place of use under License 8199; protests having been recéived; a public hearing‘
having been held before the Board on December 6 and 7, 1977; applicants and

protestants having appeared and presented evidence; the evidence received

. at the hearing havihg been duly considered, the Board finds as follows:

Substance of Applications and Change Petitions

1. Application 24172 is for a permit to cb11ect to storage 61.5 acre-
feet per annum (afa) in an existing reservoir on Hare Creek in Santa Cruz |
County from October 1 of each year to May 1 of the succeeding year for domestic
and irrigation purposes within the service area of the Big Basin Water Company
(Combany), being within Sections 2, 11, 12, 14, 15, 23, and 24, T9S, R34, MDB&M.

This reservoir is commonly known as Hare Reservoir No. 2. The point of diversion




is existing Hare'Dam No. 2 located within the NE% of NE% of said Section 15.

Application 24172 was filed by the Company and Boulder Creek Golf and Country

Club. Subsequently, the 1nterests of Boulder Creek Golf and Country Club have
been assigned to Nag111uc, Inc., Thomas J. Culligan, Jr., and Kathleen Cu111gan

et. al. intend to transfer their ownership in Hare Reservoir

=l 2l r [ ]

feet per second (cfs) by direct diversion from one or a combination of four
unhémed streams and to collect 10 afa to offstream storage in existing Jamison
Reservoir. The total amount of water to be diverted is not to exceed 335.25 afa
and the season of diversion for both the direct diversion and the diversion to
Stokage is from January 1 to December 31 of each year. The water is to be used

for fire protection and domestic purposes within the Company service area. The

po1nts of diversion are within: b h e

Remge e NW% of SW4, Section 14 (2 po1nts)
- ~ SWy of NEY, Section 23, and
 NE% of SE%, Section 23, all
within T9S, R3W, MDB&M.
?fiiﬁ{ ' 3. License 8199 is a license authorizing the diversion to storage
of 45 afa from Hare Creek behind Hare Dam No. 1 for the period from October 1
of each year to May 1 of the succeeding year. The point of diversion is within
the SWY% of NWk, Section‘14, T9S, R3W, MDB&M. The purpose of use is irrigétion

and the place of use is 65.5 acres of golf course within Section 14 of the same

-township. The petjtion requests two changes; the éddition of domestic use

as e purpose of use and an increase_in the place of use to the Big Basin later

Combany service area being within Sections 2, 11, 12, 14, 15, 23, and 24 -

of said township.
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Project»of Applicant and Petitioner

4. The Company is a private water purveyor supplying treated (chlorinated)
domestic wafer to 323 residential connections and 26 special connections (as of
early 1977). It also provides'untreated irrigation water to the Boulder Creek
Golf Course. On July 24, 1973 the County of Santa Cruz placed a moratorium on
new construction within the Company's service area to be in effect until the
‘Company secured an adequate supply of water for domestic and fire protection
services. The Company's objectives are to appropriate additional water to provide
service to new residential units within its service area and to secure a water
right entitlement to waters that it has historiéa11y used.
2ot 5. Hare Dam No. 1 was constructed in 1961 and No. 2 in 1972. .As
explained above,kLicense 8199 authorizeg diversion of water at Hare Dam No. 1. The

Company and Nagilluc, Inc., et. al. are not diverting water behind Hare Dam No. 2.

- In addition, the diversion facilities on the four unnamed streams and Jamison

Reservoir have been in use for many years.
S o ' - Protests

6. Protests against the approval of the two app1i¢ations and the

petition to change were filed as follows:

a. Application 24172 (Hare Reservoir No. 2): County of Santa
Cruz, Save San Lorenzo Rivef Association, Valley Citizens
for Clean Water, Home Front, Northern California Council of
Fly Fishing C]ubs;ldohn B. Denault and the California Depart-
‘ment of Fish énd Game (Department).

-

- b. Application 24804 (direct diversion and Jamison Reservoir):
_ . |
County of Santa Cruz, Save San lLorenzo River Association, -
Northern California Council of Fly Fishing Clubs, John B.

Denault and the Department.
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c.’ Petition to change License 8199 (to add domestic use and
enlargement of place of use): County of Santa Cruz, Save
San Lorenzo River Association and John B. Denault.

7. Al protestaﬁts protested on the ground of'advefse environmental
impact; the County of‘éanta Cruz and the Save San Lorenzo River Association
protested also on the ground that the approval of the applications and petition
were not in the public interest. John B. Denault also protested on the ground
of injury to his riparian right. _ - o

8. On October 23, 1975, the Department's protests to App]ications 24172
and 24804 were dismissed. The dismissal of the protest re1ative to Application
24172 was based on acceptance by the applicants of the following permit terms
and conditions: |
| "1. Appiicaqt égrees to pay for annual rep]acemeﬁt planting of

1,000 steelhead trout yearlings in the San Lorenzo River
‘drainage below the project area to mitigate for 1osse$ of
2. steelhead and habitat. This planting would be done by the
AT Department of Fish and Game and will be sdbjeéf to the approval
of the Fish and Game Commission under Section 5942 of the Fish
stats o and Game Code." |
an égg;‘,“z.,-App1icant agrees to release water from project réservoir for .
BURTES . maintenance of downstream fishlife and riparian habitat accord-
ing to the following schedule (to be measured at the confluence
_Qizi - .. of Hare Creek and Boulder Creek):
| - (a) From November 16 through April 30 bypass a minimum of
0.5 cubic foot p;r second; R R
The total streamflow shall be bypassed whenever it is
less than the designated amount for that period.
(b) From May 1 through November 15 bypass a minimum of 0.05

cubic foot per second."

..



"3.. No water shall be diverted under this permit until permittee
| . has installed a device satisfactory to the State Water
Resources Control Board which is capable of measuring the

flows required by clause 2{a) and 2(b) of this permit. Said

measnring devices shall be installed in Hare Creek (1) above
ol the Hare Reservoir, and (2) within 100 yards of the confluence
R - of Boulder Creek." |
N "4, In accordance with Section 6100 and/or Section 1602 of the
G % Fish and Game Code, no water shall be diverted under this
o permit until the Department of Fish and Game has determined
that measures necessary to protect fishlife have been incorpor-
ated into the plans and construction of snch diversion. The
construction, operation, or maintenance costs nf any facility.
- required pursuant to this provision shall be borne by the
. SR ~ permittee.” |
| ORI 19. On February 14, 1978 the County of Santa Cruz withdrew its pnotest
Ato Apphcatmn 24804. o |
¢.". " 10. 1In their answers to the protests, the applicants and licensee
;tate that the Department S bypass requirements will mitigate any adverse effects
on f1sh and wildlife in Hare Creek or on downstream r1par1an habitat. It was
po1nted out that releases from storage from Hare Reservoir No. 2 during the
sunmer to maintain the minimum flow will in fact be beneficial since water

”ﬁilf be available when the creek is normally dry. The measuring devices required

.,:.an,.

hy ‘said agreement to be installed in Hare Creek both upstream and downstream |

[}

of the reservoirs have been installed and are in operation. The other concerns

of the protestants and the position of the applicants' and licensee relative

' thereto are discussed.infra.
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: Existence of Unappropriated Water
st oE o For Application 24172

S:r. tere-d1o Hare Creek, the source under Application 24172, originates on the

eastern-slope- of Ben Lomond Mountain and flows in a genera11y easterly direction
for approximately 7,700 feet to its confluence with Boulder Creek. Boulder Creek

continues in a%g%ifheaster1y direction for approximately three miles to its con-

ch v

'?ﬁuéat’ with 1 the San Lorenzo River.
a cum

C‘

32 "Mean" annual precipitation is estimated to be 58 inches. Annual run-

a?f bath' ‘“Eraﬁétand median is estimated as follows:

. 17
sril A0 oF : . L
through Aprii MR Drainage Average Median
Hare Lrealk g puwnt:z Area Runoff ) Runoff
"TT Location (acres) (af) (af)
V& <3 o Lo 3 ¥ < NS N, ils.ll- - :
1582150 s i paservoir No. 2 525 800-900 530
;umm;r jwrﬂh?é'heservo1r No. 1 590 900-1000 600
of four gop (Ro0th 775 1200-1350 800
the ab0\613.‘;ﬁsg?iability of unappropriated water may be analyzed with the
AVA3iaBTe"daté Tn’this case as follows: first, the median annual runoff of
irraondl ya o 2/ ‘
ﬁ%%esh%%ekd%g§ B“Lcompared to the proposed annual demand ; second, the measured
am { 11
g%r% '131’1“J of the San Lorenzo River at the Big Trees gauge may be compared with
to supply the appli ’

- estimated that 293 .

3? ﬁ%a1an runo?f typ1ca11y equals 65 to 75 percent of average runoff. The figures
thepresented, in this column are the product of the fraction (2/3) and the lower
figure in the” average runoff column, These figures are also rounded off to

of %pe nearest, 10-af. Finally, in an area where rainfall varies greatly from year
ear, the use of a median rather than an average (mean) figure approximates

1p ggg,cgng1i1ons more likely to prevail most vears in the watershed. The fore-

going metHod was used because of the need to assure that availability of a
domest1c water supply is not overestimated.

2/ this approach is again conservative. It omits any inflows of the Hare Creek
watershed downstream of Hare Dam MNo. 1. However, this approach also assumes
"“"ﬁU'T@SSéS‘fFDm‘6vaporat1on or seepage of the releasas necessary to satisfy the
3/ bepartment's bvpass requirement for fish and wildlife. It is assumed that
thesestwo . factors will offset each other. :

5.3 miles north
-6
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. the known annua] demand downstream : then the measured month'ly ﬂow of the
San“ Lvor—enio R1ver at the B1g Trees gauge may be compared w1th the known month]y
of tnis sioviooo ITOLT vLInTE: oLTocicocalt LT A Ll LTIl L SoLviToEng
demand downstream.

Bouloer (nExc 1€ nCoufraEsc.  108: Lw, LTS 3o esenonon L onloTelo1onoatioct of

"ti"s% appTIRg, T Uicense ‘8199 -authorizes the Company ‘to :divert 45 afa from October 1
OFf \&dch year to May:‘F of thie' Succeeding 'year. - The  Department's ‘agreement requires
étcanm'ativé? flow 'of about 20 af “from May 1 through: November 15 of ‘edch year
’afffc&-%a Waximun cumulative £low ‘of about (165 af from-November 16 of ‘ach yearic
vfhrough tApril 30 of the succeeding year. The only other known diverter on
Hare Creek is protéstant ‘John B: DeNauTt? hiStatément:of Water Diversion cand Use
£($8215 % ubmitted forcdn apparent riparian vight indicates a possible max i 73
| ;S sUnmer-‘s'ilrr-igati-on Uses 0f 200,000 gallons: (0.6 af)..with a:di Versi"o.n'-*-caba'ci‘ty
of fourxrgbn%i(o gog! cf“s)*s“The total maxvnum »year]y“fﬂow necessary tosatisfigrall of |
‘ éhetabove'!°re’qui‘r‘"e'ments 1s 231 a.ﬁ. Sfrice, Apphcatmn ZAYZ2 requests ‘@n. apprg=y
prlatitir??tff“ 61 ‘5 afax to be'&"‘col»T-e”cited*‘.‘»’fr‘o”m‘LOctober 1 of each year to May 1 of
the~s62ceed1 ng yeaﬂ' hMar’é-;Cﬁe-eléaermcﬂ'lh-a"we‘- ‘o <upply 293 dfa.l S The medi an-ﬁcruno?ff at
Hare [f'anp I\foi @G sl @bout - 60@ afalsic thérfé'fdne Janappropriated water s availabTe
to supply lthe Yapphcants cif on1y.~the Hare. Creek “drainage is:congidered. It eis
est1 MR that 293 \aFalOE runof £ wlould e exceeded in'about ‘ei ghity per»cen-t ‘ofier
the yeakrs &H -Because Lth'lsm':\pp\roprma‘mon is- folr a mumc1pa1 supply and because
there wﬂ] be 1nsufﬁc1ent‘ water -fo¥ this appropr1at1 on in about 20 percent

: e - Novemder 1 to May 31 - 20 ¢is
bf the. years, apphcants will have to anticipate such permds and take appro-

- i, £ < A ! g o~ =
Y C. nf)\um" '1 t AT LE Y*Hin LT Y 1oWS L TR un TENRZL KOY —"" *
= B

prlate ‘measures to reduce the water demand during those pemods.
rettur, sn 14 also coaly downsire~n L0 tna Ccen and

(TR

A et e
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. 3/ The. Big- Trees gauge is that stream gauge station operated by - the United.
‘States: Geologic Survey on: the.San borenzo: R1ver at B g Trees which-is - -
5 31 mﬂes north 0f the City of Santa Cruz.e LoUTG NOT T GTL 300 YOO TID orave

N
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15. Since hydraulic continuity exists between Hare Creek, Boulder Creek
and the San Lorenzo River during portions of the year, an analysis of the effect
of this appropriation on rights downstream of the confluence of Hare Creek and

Boulder Creek is necessary. Ideally, this analysis would examine the affect of -

~‘the appropriation on vested rights in Boulder Creek and in the San Lorenzo
River. However, data for such a comprehensive analysis is not available. As
an alternative, the flow atvthe Big Trees gauge can be examined and compared

with the demands downstream to determine if unappropriated water is available

in the river.

[ .~ a. The City of Santa Cruz holds Licenses 1553 (Application 4017)

and 7200 (App11cat1on 5215), which author1ze a direct diversion of 6.2 cfs
and 6.0 cfs, respectively, from the San Lorenzo R1ver year- round for
municipal and industrial use. These diversions are the only known diver-
T sions,ddwnstream of the Big f?ees gauge. The licenses do not require any
. bypass for fish and wildlife purposes.

: t}_ , b, The City of Santa Cruz also ho]ds Perm1ts 16123 (App11cat1on
223i8) and 16601 (Application 23710) for diversion of 3,000 afa from the
San lLorenzo River near Felton, which is upstream of the Big Trees gauge.
"‘Permit 16601 requires the following minimum flows in the San Lorenzo River

at Felton for the protection of fish: A/

R - October - 25. cfs
mimimieee o November 1 to May 31 - 20 cfs

?:f?i_.gf. c.  Assuming that the minimum flows in the San Lorenzo River at
fﬁiFelton’should also apply downstream to the Ocean, and assuming extension
! [ 3

?i of the minimum bypass of 20 cfs for fish protection through the remaining

4/ Permit 16123 requires a minimum bypass of 10 c¢fs in the San Lorenzo River for
the month of September. However, during negotiations with protestants on
Application 23710, the City of Santa Cruz agreed not to divert from the river
in September.

-8-
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. 5/ | |
- months,™ analysis of the data from the Big Trees gauge results in the

following excess flows in acre-feet that would have been available for
appropriation during a representative six-year period from 1870-1975, 1961

(a2 moderately dry year), and a forty-year period of record.

o City Fish ' Excess per square ,

Year U.S.G.S.* Diversion Bypass Excess* mile of watershed
1970 134,900 2466 13,458 118,976 1120
1971 42,440 4259 11,811 26,370 250
1972 33,790 4193 10,260 19,337 180
1973 173,200 1227 13,883 158,090 1500
1974- 119,000 2297 14,604 102,099 960
1975 73,300 - 3216 13,619 56,555 530 )

Average 96,120 2943 12,940 80,200 755

- .40-year 98,080 - 8820 14,764 74,500 700

Average (max) (max) ‘

1961 17,990 8089 7,067 2,83 25
| ’ o (max | E
available)

* Does not account for the C1ty of Santa Cruz d1vers1ons at Fe]ton under Per-

l-,r'
A

mits ]6123 and 16601 (3,000 afa), which diversions did not begin until 1976.

B “d. The above table indicates a substantial excess amount of

water available for appropriation from the river during most years and

... further indicates a substantial excess of water per square mile of water-

W A 6 ) .
shed.—/ Accordingly, an analysis of the effect of the appropriation on

3/ Since the negotiated fish flows contained in Permit 16601 are more recent

* than .those contained in Permit 16123, it was assumed that the minimum 20 cfs
requirement should apply to the months of June through September There 1is
.no current requirement for minimuyn flows during these months in any permit
or license on the lower San Lorenzo River except the 10 cfs prev1ous]y -

B mentloned for September (see footnote 4).

The watershed of Hare Creek differs from the watershed of the majority of the .

San Lorenzo River, For example, the watershed of Hare Creek is both steeper

and possesses a heavier soil mantle than the rest of the watershed. Accord-

ingly, minor storms produce less runoff than normal -- a result of the moisture
holding properties of the soil mantle. As the soil mantle becomes saturated
during moderate storms, Hare Creek approaches or exceeds the regional runoff
average. For intense storms, the steeper slopes produce more runoff than normal.

-9-
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the entire San Lorenzo River watershed indicates that sufficient water is
available in an average year to satisfy the probosed‘appropriation. The
analysis also indicates that there may be insufficient water for this appro-
_lpriation in a dry year, éspecialiy if fhe full 3,000 afa diversion under
vz?ermits 16123 and 16601 of the City of Santa Cruz is taken into consideration.
o 16. The data from the Big Trees gauge for the six-year period from
715}6:1975 and for the moderately dry year wa§ also disaggregated to provide a
.fﬁgbretical analysis of monthly and daily flows in fhg San Lorenzo River. This
“;;éi};iétfs summérized in thé following tab1e:“ | » |
e R '

1970 through 1975 1961

, Av. Excess* Excess per Av. # days % of Exc?#dzig % of

- Month (af) sq. mi. {(af) w/o excess time | (af) exc. time
Jan - 20,000 188 0 o |13 28 75
Feb. ..~ 17,300 163 o °~  0.]73 8 29
Mar 19,300 182 2 6 | 1313 13 42
Apr - 7,900 74 3 10 o 24 80
May 2,200 . 20 5 16 |o 31 100
Jun  goO** 7.5 7 23 o 30 100
Jul T 240%* 2.2 19 61 |0 31 100

Aug - 55** | 0.5 - 26 - 84 |o 31 100
Sep v+ 77 01 0 30 100 Jo 30 100
ot - s0 o5 27 8 |o 31 100
Nov - . 4,800 2 . 8 27 |o 28 9
Dec 7,600 - .72 0 0 |773 25 @

% Does not consider the City of Santa Cruz diversions from the San Lorenzo
River at Felton under Permits 16123 and 16601 (3,000 afa October 1 through
June 1) which did not begin until,1976. v

** 1970-1975 average excess flow for June, July, August and September would

__ be 1840, 1250, 840, and 215 acre-feet respectively if the assumed 20 cfs

- fish bypass was not considered (see footnote 5)..

-10-
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. succeeding year.

17. The above table indicates that substantial excess flow exists -
in the lower San Lorenzo River during the months of November through April,
except in dry years. Flows drop off sharply in May. In June through September,
Tittle excess water is available if the minimum fish flow required the rest of
the year Iis a]so considered during those months. If no provision is madekfor
fish flows during the summer, significant amounts of water are available in the
river. The above table further indicates very 1ittle excess water in the Tower

San Lorenzo River. during October. The requested diversion season for Application
24172 on Hare Creek is from October 1 of each year to May 1 of the succeeding
year. S1nce cont1nu1ty of flow exists at t1mes between Hare Creek and the San

1/
Lorenzo River during October the diversion season under Application 24172

-

.should -be reduced.to the period November 1 of each year to Apr1] 30 of the 7

- -18.. -In. summary, f1nd1ngs 11 through 17 estab11sh that unappropr1ated

T T e A

qater is ava11ab]e to- supp]y the app11cants under App11cat1on 24172 but that

the d1vers1on season shoqu be reduced as found above

S -~ - - e ——— - " ”

#n~s := 19._ The intended.use is. beneficial. - .

. - -
R . - -

Cextiot 7 iy —-., Jurisdiction of the Board over the

“Sources of Water in App11cat10n 24804

o ’"‘*‘izbi“f‘ahbpn‘c‘én%“has Feglestad that the Board initially’ determine’whether

1t hasﬁahr1sd1ct1on over the sources of water for Application 24804. Heretofore,

he sources have beeﬂ—descrwbed-as "four unnamed~stneams The Company claims

(92}
4
b
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7/ Perm1t progress reports for Application 19877 1nd1cate that Hare Creek
does flow in October sometimes.
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that the sources-are springs located on property owned by the Company, that

they are not streams or other water sources with defined channels, that they

@

are true percolating waters, and that therefore they are owned outright by

- the Company. In the alternative, the Company contends that, if the Board *
determines}that it has‘jurisdiction with regard to these sources, the Company
ggnethe]ess possesses a riparian right to use some of the water from these springs.

Jg;any event, the Company agreed not to exercise its claimed existing rights

to the four unnamed streams so long as a permit or license remains in effect.

i e ... 21. Application 24804, as first submitted by the Company with a 7
cover 1etter dated April 15, 1975, identified the points og diversion as three
sprjngs: Jamison Spring, Corvin Spring, and Forest Spring . The map submitted
uith the application suggested that there may be two springs or points of diver-
sjpn at the 1ocatton identified as Jamison Spring. By a telephone contact with

7?7 the Company on April 29, 1975, this ambiguity was clarified. It was determined

. _that the points of diversion are not located at the springs but r_ather are
located some distance downstream and that there were four points of diversion.
IWé;Qf,the four unnamed streams are tributary to Jamison.Creek; the other
&yokuupamed streams are:tributary to Bou]der‘Creek.

i; oo o 22. The evidence at the hearing established that water flows out of

» the spr1ngs 1nto unnamed streams and at t1mes ma1nta1ns surface continuity |
with Jamison Creek or Boulder Creek and that th1s surface flow may be 1arge1y
attr1buted to the 1nsta]1at1on of a ]atera] pipe system in the springs by the

,JComgany. The evidence further establishes that subsurface waters not diverted
frpm the;spring percolate through tue debris deposits and the upper zones of

the underlying rock to emerge in the perennial seepage faces in the Bracken -

. g8/ Staff suggested the filing of Apphcatmn 24804 by the Company dumng the
~ qnpitiatl 1nvest1gat1on re]atlng to Application 24172.

-12-



Brae reach of Boulder Creek. If‘the springs had not been improved, much of
the water presené]y diverted would have continued as this subsurface seepage
to»Bou]der.CreeK— . |

23. The Board, under Water Code Sections 1200 and 1201, has jurisdic-
tion over a diversion or use of water from a surface body of water, or from
subterranean streams flowing through known and definite channels, which is
initiated after December 19, 1914, and which is not used under éxercise of a

riparian right. Here there is a diversion and use of water from the following

three separate classes of water: (1) surface runoff which is collected in the unnamed

streams during heavy rains; (2) flow from the springs to the unnamed streams
that would have occurred in a state of néture; (3) flow from the springs to
the unnamed streams that occurs solely from the man-made improvements. Since
there was no evidence submitted of a pre-1914 appropriative right to the use .

of water from the first two classes, the Board has jurisdiction, if the Company

does not possess a riparian right to the use of such water. Three general

requirements must be satisfied to establish a riparian right: (1) the right
attaches to land which abuts a stream, lake, or pond; (2) the right attaches
only to the smallest parcel held under one title in the chain of title; (3) the
place of use of water under a riparian right is limited to riparian lands withfn

the watershed of the particular stream. See Hudson v.West, 47 Cal 2d 823,306 P.

2d 807 (1957); Hudson v. Dailey, 156 Cal. 617, 106 P. 748 (1909). The first

requirement evidently is satisfied. "The second requirement can only be déter—
mined by a comprehensive feview of the chain of title, a review which neither
the Board nor the Company has undertaken. Thé third requirement may be easily
determined from a topographic map. Such a review indicates that the principal

area of use of the water from these unnamed streams is outside their watershed.

2/ During heavy rains the majority of the Water flowing in the unnamed streams
would be surface runoff collected in those streams. Little of this storm
“vunoff would be diverted for use.
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Accordingly, the'Board has jurisdiction over the diversion and use of water

from the first two classes, to the extent that such water is not used within
10/

the watershed of those streams .

24. In Churchill v. Rose,'136 Cal. 576, 69 Pac. 416 (1902) the

‘California Supreme Court concluded that an owner (the defendant) of land who

increases the flow of a spring on his property possesses the right to use thé

'fncreased flow of the spring even though said spring was in hydrauTic continuity

with a stream that flowed off the defendant's land. This is the situation here

Eon'CErning the third class of water indicated above. Churchill was decided
hrior to December 19, 1914 -- the effective date of the Vater Commission

Act (Stats. 1913, Ch. 586, page 1012). No appellate court has decided the
extent of the Boérd's Jurisdiction over.such waters. However, the Board in

Decision 1423 concluded that water made available by artificial work was then

: available for appropriation by the salvagor. The construction of a statute

by an administrative agency charged with its execution is entitled to great

we1ght Env1ronmenta1 Defense Fund v. California Air Resources Board, 30 Ca].

App 3d 832 (1973) F1na11y, the State has a substantial interest in assuring

"that the water resources of the state be. put to beneficial use to the fullest

'extent of wh1ch they are capab]e Th1s goa1 can best be accomp]1shed through

the adm1n1strat1on of water r1ghts as requ1red by Part 2, Division 2 of the

Nater Code

o Existehce of Unabpropriated Water for
e Application 24804

e

"25. The four unnamed streams originate on the eastern slope of Ben

iomond Mountain in drainages south &f Hare Creek. The combined tribdtary areé

-

19/ This statement assumes that the applicant could satisfy the second require-
ment, a matter of some doubt.

-14-
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- and bypass conduits for Hare Reservoir Ho

isiabout1240‘acress_ The only known diversion from the four unnamed streams
are those of the Company and of another water purveyor who shares water from
the unnamed stream whjch is fed by Forest Spring.  As earlier indicated, water

fxpntthese»unnamedwstreamsshas peen,used:for many years.. Although the records

A Rtk [ VR

of, these diversions. 1nd1cate,a,great variability in the flow of these four

ynnamed streams.the requested annual.yield of 335 acre-feet (average_ flow of

0:46. cfs) .appears reasonab]e and. the 1nstantaneous d1vers1on of 0. 52 cfs bl A

_wgqu he ava11ab1e dur1ng a, port1on of the year Nonethe]ess, the records

SLs

g&;her‘Jnd1qate that 1n 25 30 percent, of the years. the requested appropr1a7

P
Ve SR RRSFACIVE PR O O

tion"will not be available, Accord1ng1y,ﬂthe app11cant w111 have to anticipate

£ s P i it i

oo
LR Loao =

_such per1ods and take: appropraate.measures to reduce the water demand dur1ng

1‘ L’_~~’« . ) . .
those dry per1ods. : e
YQ ‘\1_,4‘““ oo 4,.‘ C, ‘_‘_:-1- '\ﬁ"‘l - "”r““ - s
B 26,7 Two factors ‘bear on the quest1on of the appropr1ate d1vers1on'
the nlace nf qe and ooorase s e T , ~ e
season td'be a11owed under App11cat1on 24804 " The first is the effect'on downl

Finde *het tha pshano " s - - B
stream conditions and the second s the effect of‘the Company s enhancement

"‘_.

water {runivynd The Crrnacw o notsideonss & - R PR
of the yield of the source. Our previous ana1ys1s ut111z1ng ‘the record of ‘the
the piace of use to the entire service area ¢f tha Cornany, ur oy Licensa 8163,
Big Trees gauge showed that there is substant1a1 excess flow 1n ‘the lower

Th]q Df‘tl*‘l AN WARS S ’T‘“"‘*‘ r{ r\v"ra(ﬁ’\; to :'i—a-—«wn—1 o mans S s nzrata ,‘.J.‘,\;

LR sl T ~ L5 UG U S

San Lorenzo River dur1ng the w1nter and spr1ng Some surplus water is present

VOoUpsTresn

at Big Trees in June through September (the mosc cr1t1ca1 month) even with

I Mich i3 drraciaian
R i

of Hare Reservoir No. 1; instead, water rvelenszd from the uosiiozin resarveir

al]owance for the minimum flows of 20 cfs, which are not presently required.

may be rediverted utiiizing the existing conduits from Hare Rocervoir M. 1.

The Board has held in past ‘decisions that an applicant who enhances the y1e1d

The Company rapresents that it intends to continuz %o use t-o . oioy under License
“of a system is entitled to use of the water so produced (see F1nd1ng 24, above).

8199 for irrigation of tha gol7 course; nevorinslass, watsry 00 Iro two &poro-

Buring critical dry months, it is likely that substant1a11y all the water avail-

priations will be comingled and licenssze wishes to aveid ary charge that water

able for d1vers1on from the unnamed streams is that which results from the appli-
is being usod Tor an unautiorized rsvaose,

cant's 1mprovement efforts at the upstream springs. If not d1verted such =

25, If said setition is granted, the vatey swored o - ro Reservoir !

©

T

water wou1d eventua]]y f]ow by subsurface means to Bou]der Creek thence down-
{w’w-?’ P ogimm

stream to the ocean. However, ngen the re]at1ve1y 1ong time frames requ1red
event, AT - ° U W ]‘r"""" TonoTT ot D STl

for subsurface perco]at1on, 1t is doubtful that water diverted by

the applicant during the dry season would improve

e

15
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downstream conditions prior to the winter rains, if it were allowed to continue
in its natural course. Some of the water diverted from the unnamed streams
by the applicant is consumptive]y used. Some runs off from lawns, etc. into

Hare and Boulder Creeks; part enters the waste treatment system which carries

- it to subsurface leaching fields or to the golf course for irrigation. Any

of the 1rr1gat1on water which runs off would flow directly to Hare Creek The

forego1ng cons1derat1ons taken together with the fact that the applicant shou]d

: be glven a preference to unappropr1ated water, (if avallab]e) for what is

essent1a11y a municipal use, indicate that an a]] year diversion season is proper

'27. The intended use is beneficial.

Effect of the Proposed Changes on any ' .
Legal User of the later Involved

28. Water Code Sections 1701 and 1702 allow any licensee to change

the place of use and purpose of use, if the licensee establishes and the Board
finds that the change will not operate to the injury of any legal user of the
water involved. The Company has petitioned to add domestic use and to enlarge
the place of use to the gentire service area of the Company, under License 8199.
This petition was submitted primari1y to eliminate the need for separate outlet
and bypass conduits for Hare Reserroir No. 2, which is immediately upstream
of Hare Reservoir No. 1; instead, water released from the upstream reservoir
may be rediverted utilizing thetexisting conduits from Hare Reservoir No. 1.
The Company represents that it 1ntends to continue to use the water under License
8199 for irrigation of the golf course; nevertheless, water from the two appro-
pr1at10ns will be comingled and licensee wishes to avoid any charge that water
is being used for an unauthorized purpose .

29. If sa1d petition is granted, the water stored in Hare Reservo1r‘No

could be used to supply existing or future residential connections. In that

event, any return flow from irrigation of the golf course would be decreased

-16-
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and the flow in Hare Creek may be diminished. However, since the water
would serve a domestic purpose, two principal uses may be made of it:. (1) lawns
and outside shrubbery may be irrigated; (2) water may be used inside dwellings,
which will result in an increased flow of sewage. The first such use would be
essentially equivalent to irrigation of the golf course. The second such use
would result in discharge to a leach field, which is in hydraulic continuity
with Boulder CreekJ' The net result will probably be either no change in the
‘return flow regimen or a slight increase in the flow of Boulder Créek; In any
event, the fish and wildlife terms to be included in the permit on Application
24172 assure an adequate flow in Hare Creek. Furthermore,-reuse of domestic
wéstewater for such purposes as irrigation is consistent with the Board';
reclamation policy and any change in operation which enhances the possibi]ity
of $uch reclamation should be considered favorably. The Board, therefore,
.céncludes that the broposed changes will not operate to the injury of any

legal user of the water involved.

\

11/ The Final EIR concludes that the irrigation water presently is completely .
consumed. The above paragraph assumes that some return flow occurs. If
there is no existing return flow, the proposed changes will not operate
to the injury of any legal user of the water.

-17-
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PUBLIC INTEREST CONSIDERATIONS RELATED
TO APPLICATION 24172

30. The major objections to Application 24172 are as follows:
a. Insufficient water is available in Hare Creek to provide for
both the appropr1at1on and the Department's minimum flow requirements;

“b. The approva] of Application 24172 will induce new deve]op-

T

ment 1n the area w1th its associated adverse impacts;

c. Hare Dam No. 1 and No. 2 present a seismic safety hazard
' 12/
durlng an earthquake H

W b
N

DeNau1t.

d. The appropr1at1on will injure the vested right of John B.

e. The Board should delay action on Application 24172 un£i]
comp]etion of the final waterway management plan for the San Lorenzo River as
requ1red by the State Protected Waterways Act (Ca11f Stats. 1971, c. 761,

p. 1508; amended by Ca11f Stats. ]975 c. 858, p. 1925).

ta c T . P o . - . - . N .
ampm e g s s ces . - o o o s e e Lo s P < N oo Py D g
Pt S EEEATER IR . L3 f P e -. Lt i P S I e LRI,

e

12/ The concerns expressed in subdtvisions (b) and (c) also apply to the petition
T~ to change License 8199. Our responses to these concerns will.not be separately
stated in the discussion regarding the petition to change License 8199. In

addition; these concerns also are interrelated with the Final EIR prepared by
the Board in this matter. Matter discussed in one section of this decision will
not be repeated elsewhere and other minor concerns are omitted here. These

are addressed in the Final EIR. :
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31. The Board's response to theée concerns is as follows:

a. The findings regarding the availability of unappropriated
water indicates that sufficient water is available in most years.
Lo b. The Final EIR discusses the impact of new development in
considerable detail and this discussion will not be repeated. The requested
appropriation could provide domestic water during normal years for between 60
and the intended 141 additional residential connections (without severe
rationing such as that practiced during 1977) depending on what unit supply
rate or method of calculation is used. .Although approval of this application
does not guarantee any specific deve]dpment, since additional envifonmenta]
clearances, approvals, and permits would be required by other public agencies,
the denial of this application might effectively prohibit the intended
deve]obment for ]éck ofau{adequate water supply. A denial by this Board
baséd ;o]e]y on the ground of growth inducement is not warranted. The appro-
priate level of growth in this area is principally a matter for local agencies

to'decide. Where, on the other hand, such growth may substantially adversely -

effect other areas within the Board's expertise, such as water quality, a

denial of an application may be appropriate.

B c: Dué‘to 5 1aék of infdrﬁét%én Sﬁ tﬁé dé;iéﬁ'aﬁd céﬁsf;uéfiéﬁ'
of Hare Dam No. 1, it may be that this dam présents a safety hazard. Records
concerning Hare Dam No. 2, however, indicate that a 5611 mechanics, foﬁndations,
and materials consulting engineer performed design studieé and prepared p]ace;
ment specifications for the foundation and fill material of the dam. 'During
construction, the consultant also performed materials testing and inspected all ,
foundation and embankment operation;. Upon completion, the consultant indicated

that the project was constructed in accordance with its recommendations. It

js apparent that neither dam is within the jurisdiction of the Division of
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Safety of Dams, Department of Water Resources. The Final EIR contains recom-
mendations mostly regarding the safety of Hare Dam No. 1. In addition, Hare

Dam No. 2 may require maintenance work to correct conditions that may have

~developed due to nonuse and minimum repair since construction in 1972. The

Board concludes that, in accordance with Section 781, Article 19, Subchapter 2,
Chapter 3 of T1t1e 23, Cal. Adm. Code the perm1t for Anp11cat1on 24172 and the |
Change Order for L1cense 8199 shou]d be withheld unt11 an engineer, reg1stered -
1n the State of Ca11forn1a, certifies that the recommendat1ons contained in -
@he;EIR have been completed and that any necessary maintenance work on Hare
ibanlNo. 2Jhas been accomplished.

d. The discussion of availability of unappropriated water

concludes that there is sufficient water in normal years for both this appro-

priation and satisfaction of protestant DeNault's alleged riparian right.
Furthermore, since the measuring point of the Department's minimum f]ow requirements
could be located downstream of protestant DeNault's diversion point, he

.can be assured of adequate water to supply his claimed riparian rlght.

fa o
% 26T wve T

e. The Flnal EIR conflrms that while it would be de51rable
to have the completed Waterway Management Plan, there is no good
reason to w1thhold action on this appllcatlon pendlng preparation

.of the_flnal Plan.

Liee e

ef wler T | PUBLIC TNTEREST CONSIDERATIONS RELATED
TO APPLICATION 24804

’ 32., There is no objection to Application 24804 insofar as it provides

for serv1ce to ex1st1ng connections in the Company s system. Other con-
vcerns are as follows: _ :
a. The approval of Application 24804 will allow increased

growth;
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b. There are no proposed fish and wildlife
minimum £low requirements as in Application 24172,
3. 33. The Board's response to these concerns is as follows:

For tne mziitizcs © a. The response in Finding 31 (b) applies.

s e

keld beicm2 the 0 b.  The four unnamed streams ultimately contribute to

| area and thws dir:

if¥owcinithat .portion of Boulder Creek downstream of the confluence of

1Bodlder Creck and Hare Creek. The Department's minimum flow require-

sments;d therefore, mitigate, at least in part, the adverse impact of

cthesei:divérsions as well.

information contal’ pyBLIC INTEREST CONSIDERATION RELATED
57 The TO LICENSE 8199

o, 34. There is no major obJect1on to the petition to change the purpose._
caused oy ine apgpi

and place of use, under License 8199, The two major concerns are the safety of

-

Hare Dam No. 1, awh1ch was discussed above, and, the app]icabi1ity of the

. -Department’ s, minimum flow requirements to the water stored under this Ticense.

geoi0gy but it nov

Since the Depa rt ent did not protest the change petition, the Department's

W‘

jn; fgo 1re9“ irements do not apply to it. Moreover, because Hare Reservoir

+'3
oW !lIl\'l

No. 2 could be mp]etely drained into Hare Reservoir No. 1, the permittee

could evade the Department s minimum flow requirements. To assure that the

anrﬂrm-z:e; M v‘n\:: i

minimum downstream flow is not circumvented in this manner, the first water

stored ;n Hare Reservo1r No. 2 could be reserved for downstream release purposes
summer oW

a spec1f1ed declining balance on the first of each month from May through
water trom the

November, The sixth provision in the order for Application 24172 implements
substantiaily rec.

the above cond1t1on.
L1cense 8199 does not presently contain several standard terms.

The third and fourth provision in the order for License 8199 adds these terms:

residential consty

-21-
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. FINDINGS CONCERNING THE CALIFORNIA
’ ENVIROMMENTAL QUALITY ACT

3

(2]
J
1]
(se]
(o]
[+Y)
]
- (.

for the pet1t1on to change L1cense 8199 A public hearing on the Draft EIR was

P m e  w m 2T P T R T

Ay
Trom inirass P LWL s

~held before fhe Board on December 6 1977 On May 18, 1978, the Board certified

"

N
B’

(&} A temporary

in Resolution No 78-32 that the Final EIR had been completed in compliance with

o, ooy T

from corstrustio SITIVILY S : .

the California Environmental Quality Act {Public Resources Code Section 21000 et.
{ h] I N
{5) A long ftorn ins

seq.) and the State EIR Guidelines (Chapter 3, Title 14 of the Cal. Adm. Code,

from increazes Lvoi7¥ic avsociziad

commencing with Section 15000) and that the Board had reviewed and considered the
{6) Increased erosi

information CCﬁtaTﬁéG therein.

following the residential censtiruction:

37 The Final EIR 1dent1f1ed the following impacts that could be
(7) Natural veceta:
caused by the approva] of App11cat1ons 24172 and 24804 and the pet1t1on to

will be renovaed or vestroyed by consiru

" change License 8199:

restr1et root penetration:
: a. The Final EIR indicated no s1gn1f1cant impacts relating to
‘ (8} Development o

dgeology but it noted that the project was in an area of geologic activity.
blepharophylla, a rare and endangersd ¢,

% ~ b. Increased turbidity of water in Hare Creek may occur due
no piants of this species;
to initial siltation dur1@g filling:

ol Trirwmmaseard | -~

17 inCyEased nuna
1 . Dissolved oxygen may be reduced and water temperature
ﬁf wi diife aﬁ' heir ndu«tdt,

o
ate summer in both reservoirs;
(10) Domestic dogs -

. Presently, golf course 1rr1gat1on during dry years dep1etes
dvcmre n‘—'-Fr\.—*-t on ;n".v#'lq’»{"- A .}.,! -

-l A J.e

§Unmer flows. Approva] of App11cat10n 24804 will continue the consumpt1ve use

(11) There wiil be ¢
of water from the four unnamed streams. Approva] of Application 24172 will
with increased residential growth;

-substantially reduce the underflow dra1nage to Boulder Creek.

(12) There will be :
e. Residential growth may occur w1th1n the Company's service
with increased growth;

area and this direct 1mpact may cause the following secondary impacts:

J! "K e ‘r”u" oe
(Hs temporary increase in erosion may occur from the
1 Fiad

--1 Al o sem a2 PR
ConNsump ntign because gf the vesidential

i
residen ial ¢ onstruction;
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fron 1ncreased traff1c assoc1ated w1th res1dent1a1 occupancy,
on th :

- ,"“_:»;:-v ‘, R R s e
in“the Final IR

' (2) A temporary degradat1on of air qua]1ty may occur from

dust em1ss1ons from construct1on equipment;

-rt....ﬁ‘.,\_ w5,

I A5 S Yo R

(3) A 1ong term degradat1on of a1r qua11ty may occur

ot i
fA ‘n - “ P

B oz o s cenyeR o P

(4)_ A temporary increase of amb1ent nowse 1eve1s may occur

oy
SEVITI vrn....-...c,,; 3 ‘,.,,i; Joyzer [ -

from construction act1v1ty,

-

As dndicoted in Fincing LC. Chove, ohio Boovd wilh oadthiold Gooazolnoor o2
i (5) A long term 1ncrease of amb1ent noise, 1evels may occur
p“‘.ﬂni On ‘p'l'“:u,')‘u. , 24172 wnd a Coonge Sy ot CLADETIE Ll SRR R
from increased traffic assoc1ated w1th res1dent1a1 occupancy; |
eng*ncer certifies that the vecornencitions huyve D2En SO 3idTad,
(6) Increased erosion may occur for two to three years
b, This impact, z3lthouuh advirse, is not signitizant.
following the residential construct1on, . , L o ,
e 'c. This impact is en upavoicable fapact of any small storage
o et (7) Natural vegetat1on around residential development sites
TESETVoiITh
will be removed or destroyed by construct1on act1v1ty and soil compact1on will
. The Department's mininum Tlow ragdivirsonis wWis, 25SUre
pgspricﬁ root penetration; N ; _'
mitigation and represents a beneficial Jeong-ferm dmpact. In fhosz yoars wnon

) (8) Development of Unit 7 may, destroy habitat, of Arabzs

izt o “'f\\" +hn 10"**-"‘4'-!'\n-'- TAINITUM *--ru{ o
i b _—iev 2 b

b

:k_ -t;.

:'h

£3
i

A OO :-,._.',

(@]

there is insu
blepharophylla, a rare and endangered p]ant‘spec1es, s1te 1nyesp1gat1on y1e1ded

L N s L R

the Tish resources and riparian habitat will be awverseiy effecie’, Lat T01s
no . plants of this species; o o ' o
j¥"an-unavoidable impact of the approval of these applications and the pztifion

-

o
13 (9) Increased human prese ce will have an adverse effect
to change.— In those years, Company alsc witl have insuf

on w11d11fe and their habitat;

i

. suppiy 1is customers and a stringent water CDHS%TVA*ﬁoh progran would have {o
(10) Domestic dogs and cats and feral house cats will hav
$e undertaken. The tenth yileb!QH ¢t the cvcer Tor ﬁgu:aoc;;cn Lrill TANUETES

n, advers effect on wildlife due to predat1on,
shtha program.

dGmDSL (11) There will be an increase. 1n solid waste assoc1ated

- with increased residential growth;

yeclar (12) There will be an increase in sewage flow associated

with increased growth;
[
(13) There will be an increase in electrical energy =
consumption because of the residential growth.

“ﬂ DNty urars ‘.,"'\n RARATEE AFTENRUG S B DR
VI <l -~

DEPuTTP“”"" nininum fiow vequiremonis P1oLoodnouh
water is available for appropriaticn under Appliication




S

38. The Board makes the following findings concerning the impacts

. indicated in Finding 37:

- mitigation and represents a beneficial long-term impact. In those years when

a. The geologic activity of the area was treated as a constraint

on the use of storage facilities on Hare Creek; The dam safety study included
in the Final EIR recommended several changes, mostly concerning Hare Dam No. 1.
As indicated in Finding 31.c. above, the Board will withhold issuance of a
permit on Application 24172 and a change order for License 8199 unti] a registered
éﬁginéer certifies that the recommendations have been completed.
o " b. This impact, although adverse; is not significaht.

c. This impact is an unavoidable impact of any sma1i storage
reservoir, S S

d. The Department's minimum flow requireménts will assure

there is insufficient water fof the Department's minimum flow requirements,

the fish resources and riparian habitat will be adversely effected, but this o
{é aﬁ'unavoidable impact of the approval of these applications and the petition

fo éhange.lé/ In those years, the Company also will have insufficient water to

supply its customers and a stringen{ water\conservation prégram would have to}

Bé undertaken: The tenth provision of the order for App]icafioh'24172 mandateé

such a program. '

Department's minimum flow requirements will be in those years when no
water is available for appropriation under Application 24172.

N - ) R
b 13/ The only years when there will be insufficient or no water for the
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&:7” (1) ‘The applicants indicate that this impact can be
ﬁfﬁ%gated by controlled construcfion practices. Any water quality problems

associated with said construction is within the jurisdiction of the-Catifornia

'Reg éna Water Quality Control Board, Central Coast Region; the: Regional:Board

~shall assure protect1on of water quality from said construction activities.

\n\JL.
dgo s o (2) - (7) The 1mpacts identified in subsections (2)
through (7)5" althoughtadverse,- are" not’ substantiall” TLoLgovevad and st
parmil be dssucs te the fppiicaots zubizst oo wasisd ool ond o tho Tuiioe

terms and 50”33t’?3?1_(8)335ince no-specimens of this rare and endangered plant

e 4 T qgamk £
spécies. were found‘in®the ident ied habwtat thistimpactyi:although.adverse,:
%r‘_\ L oo \ ad ,-!,,-\“‘\ e e A A /~1 - e i i - - 4 - - \A—_};,_'_
< no bétant"a.‘: na s ‘O‘I_'wv‘“»-' QXTI DiLo QorsT 2y annum to he ;v:: ‘:’*-_“

E \ e hay 3 t‘-,’.; axrd Yy A TS S T IS S P VP SO p 3 e N
from Hovembar 1 of 2aci{9)22aThis adverse'impact~is:an.unavoidable consequence =7z .- ..

bfjthe appreoval”ofi thesesapplications and the petiton to changéss =7 1,723

= adverserimpactiis-in part:an:uhavoidables <.
p €S

i"%ﬁc%ﬁo¥f%ﬁé?éﬁp?6Va7?éfcthéée?épb71cat1ons and® the.petitionito:changez’:The -~
%OUﬁ%y°o?”Séh%a”C?ﬁifhégfjﬁ?iEH etioh in this-areatand enforcement? of< leash
\
a3 would partialiysmitigate this-adverse” impacts - ©nd Game Code.

gl w1, 3= Water f(ll)h'Th1§"impact,falihough?aﬂverse,i;issnéti:sﬂbstamtja']i
for maintenance of doy(12)reThe Countye Servicer AreanNo.:7: treatment’ plant sz
FapEB1e o hahdlihg increased domestiC'sewage. Apprqx1mate]y 17% of historic

domestic water Use hasoBeen'veclai hedf&ﬁYdﬁghﬁmhe?séWagéiinéatmehmepiaﬁt;for

i gation use’ onvthe380u1déF‘Creek”Country Clubi Golf CourselchSimilar lez:z.

'" : “. Ao R g A~ 0 . ] : ' R Y T JERE T d - - . -
Feclamation of ﬁ%creased ISewage”‘can-be ‘expectedil, the downstream flow shall

be 0.05 cubic f“D*’~»KI3)”OT 13”1mpact’ alfhdugh“advese, Jsrmoti substantial.

as - { Lwram fmiemmlnme 5 o My T ot : .

;. : HANEI TR : Mmoo { b R L . [ |

R A From Novemhor 3 fo Dovemder 1B, 192 Zowmpsiream TIiow shoig
mini 1 £ n 5 -, + -

bg a-m imum o1 U 35 cuNIC ?COL :,c“:‘ :”:‘Cn’“d.

7 - X
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From the foregoing findings, the Board concludes that Applications

24172 and 24804 and the petition to change License 8199 should be approved and

that pefmits should be issued to the applicants and a change order to the licensee,

subject to the limitations and conditions set forth in the orders following:
e ORDER
¢+:- - - IT IS HEREBY ORDERED that Application 24172 be approved and that a

permit be issued to the applicants subject to vested rights and to the following

terms and conditions:

1. The water appropriated shall be limited to the quantity which can

be beneficially used and shall not exceed 61.5 acre-feet per annum to be-collected

from November 1 of each year to April 30 of the succeeding yéar.

2. Permittee shall pay for annual replacement planting of 1,000
steelhead trout yearlings in the San Lorenzo River drainage below the project
area to mitigate for losses of steelhead and habitat. This planting shall
be done by fhe Department of Fish and Game,.subject to the approval of the
Fish and Game Commissio; under Section 5942 of the Fish and Game Code.

R 3. Water from the reservoir shall be released in sufficient quantity

- for maintenance of downstream fishlife and riparian habitat according to the

fb]]oWing schedule: _ . ,
(1) From Novemb;r 16 through April 30, the downstream flow
shall be 0.5 cubic foot per second d? the natural inflow, whichever is less.
. (2) From May 1 through October 31, the downstream flow shall
be 0.05 cubic foot per second or the natural inflow, whichever is more.

(3) From November i to November 15, the downstream flow shall

be a minimum of 0.05 cubic foot per second.

-26~




4. No water shall be diverted under this permit until permittee has
installed devices satisfactoryvto the State Water Resources Control Board which
are capable of measuring the flows required by the_conditions of this permit.
Natural inflow shall mean the total streamflow in Hare Creek immediately

upstream of the project reservoir. Downstream flow shall mean the flow

~in-Hare Creek within 100 yards of the confluence of Boulder Creek, but in no

case upstream of the existing diversion facilities of John B. DeNault. Said
measuring devices shall be properly maintained.

... 5. Inaccordance with Section 1603 and/or Section 6100 of the Fish
and Game Code, no water shall be diverteq under this permit until the Department

of Fish and Game has determined that measures necessary to protect fishlife

have been incorporated into the plans and construction of such diversion. The

construction, operation, or maintenance costs of any facility required pursuant

, . to this provision shall be borne by the permittee.

6. MWater held in storage under this permit shall first be considered
reserved for necessary releases to satisfy the maintenance of downstream fish-
life and riparian habitat as required by the conditions of this permit. To

this end, 19.5 acre-feet of watér,-or the total amount in the reservoir if less,

" shall be retained in storage on May 1 of each year. On.the first day of each

succeeding month, a quantity determined by subtracting three acre-feet per
month from said 19.5 acre-feet, or the total amount in the reservoir on

such date,if less, shall be retained"inAstorage for releases during the period

.from May 1 through November 15 of each year.

7.  Permittee shall insta}] and maintain devices satisfactory to
the State Water Resources Control Board to measure the quantity of water held
in storage in the reservoir for maintenance of downstream fishlife and riparian

habitat.
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8. Permittee shall maintain records showing the gquantity of natural
y ii' ihf]ow into the reservoir, downstream flow in Hare Creek, reserved storage
| volume and releases from storage to satisfy the maintenance of downstream fish-
life and riparian habitat, withdraﬁa]s for domestic purposes, and withdrawals
for irrigatfon purposeé. Said records shall be compiled no less frequently
than weekly. Copies of such records shall be forwarded to the State Water
Resources Control Board no less frequently than bimonthly.
e 9. Permittee shall assure that all connections to its water system
are metered.
10. If precipitation for the months of October through
April of any water year is less than 50 percent of the median preci-
)pitati_.on for those months (as measured at the precipitation station
hearest Bouldéx" Creek with a minimum period of record of ten years),
.a the permittee sha.ll', by May 15, submii; a wéter cénservation program
to the Board for review in accordance with the continuing authority
| ép'e'ciified in paragraph 16 next below. |
! 11. This permit does not authorize collection of water to storage
"_' outside of the specified season to offset evaporation and seepage losses
| - or for any other purpose.. »
zpile-12, The amount authorized for approbriation.may be feduced in the
%‘_' ~ license if investigation warrants.
. i .- .13. Complete application of the water to the proposed use shall be
:m;de on or beforeDecember 1, 1982.
.1v o 14. Progress reports sha]] be submitted promptly by permittee when
requestediby'the State Water Resources Control Board unti1'1icense is issued.
15. Permittee shall allow representatives of the State Hater

‘l" Resources Control Board and other parties, as may be authorized from time
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for hearing, the-Board finds that such modffication is necessary to meet water
ii’ quality objectives in water quality control plans which have been or hereafter

may be established or modified pursuant to Division 7 of the Water Code. No

action will be taken pursuant to this paragraph unless the Board finds that (1)

adequate waste discharée requirements have been prescribed and are in effect

© With respect to all waste discharges which have ény substantial effect upon

water quality in the area involved, and (2) the water quality objectives

cannot be achievedvso1e]y througﬁ the control of waste dischargés.

LT IS'HEREBY FURTHER ORDERED that the Executive Director shall not
issue a permit on Application 24172 until an engineer, registered jn the Stéte
of California, has certified that the following actions have been completed:

1. A'éoi]s and geotechnic investigation sha11 be cérried out to
determine the adequacy of the Hare Dam No. 1 émbankment and foundation, and
' ‘ any necessary remedial work shall be completed.
2. Spillways of Hare Dam No. 1 shall be reconstructed to pass a ‘
1,000 year flood safely with 1% feet of freeboard. | SRR we?
a 3. Roadway br1dge supports shall be removed from the sp111ways of
~‘Hare Dam No. 1.
4, Debris barrier§ shall be installed upstream of the Hare Dam No. 1
spillways. |
SR 5. Repair work shall be undertaken on the spillway of Hare Dam No. 2
to prevent further erosion and damagé to the structure.
6. Wooden boards shall be removed from the spillway of Hare Dam No. 2.
- 7. Maintenance work necefsary for'initiation of storage behind Hare Dam
"No. 2, such as removal of brush and repair of surface eros{on of the embankment,

P

shall be completed.
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IT IS HEREBY FURTHER ORDERED that Application 24804 be approved and
that a permit be issued to the applicant subject to vested rights and to the

fo]]ow1ng terms and cond1t1ons

1. The water appropriated shall be 11m1ted to the quantity which can

be beneficially used and shall not exceed 0.52 cubic foot per second by direct

-diversion and 10 acre-feet per annum by storage from January 1 to December 31

of each year.
.The total amount of water to be taken from the sources shall not

exceed 335.25 acre-feet per water year of October 1 to September 30.

RSN 2. The amount authorized for appropriation may be reduced in the-

11cense if investigation warrants.

3. Comp]ete application of the water to the proposed use shall be

“made on or before December 1, 1982.

4. Progress reports shall be submitted promptly by permittee when
requested by the State Water Resources Control Board until license is issued.
5. Permittee shall allow representatives of the State Water Resources

Control Board and other parties, as may be authorized from time to time by

-said Board, reasonable access to project works to determine compliance with

the terms of this permit.

6. Pursuant to California Water Code Section 100, all rights and
pbivi]egesvunder this permit and under any license isseed pursuant thereto,
including method of diversion, method of use, and quantity of water diverted,
are subject to the continuing authority of the State Water Resources Control

Board in accordance with law and in the interest of the public welfare to

.

~ prevent waste, unreasonable use, unreasonab]e method of use, or unreasonable .

method of d1vers1on of said water.
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This continuing authority of the Board may be exercised by
imposing specific requirements over and above those contained in this permit
with a view to minimizing waste of water and to meeting the reasonable water
requirements of permittee without unreasonable draft on the source. Permittee

may be required to implement such programs as (1) reusing or reclaiming the

water allocated; (2) réstricting diversions so as to eliminate agricultural

tailwater or to reduce return flow (3) suppressing evaporation losses from

water surfaces; (4) controlling phreatophytic growth; and (5) insfa]]ing,
maintaining, and operating efficient water measuring deviées to assure compliance
with the quantity limitations of this permit and to determine accurately |
water ‘use as against reasonable water réquirehents for the authorized praoject.

No action will be taken pursuant to thi§ paragraph unless the Board determines,

after notice to affected parties and opportunity fof hearing, that such

. .specific requirements are physcially and financially feasible and are‘appropriate

to the particular situation.
vivbioo 7. The quantity of water diverted under this permit and under any

license issued pursuant thereto is subject to modification by the State Water

Resources Control Board if, after notice to the permittee and an opportunity

'fqrqhéaring, the Board finds that such modification is necessary to meet water

qQaJity objectives in water quality control p1ans which have been or hereafter
may tbe established or modified pursuant to Division f of the Water Code. No
action will be taken pursuant to thié,paragraph unless the Board finds that (l)v
6deqdate,waste discharge requirements have been prescribed'and are in effect
with respect to all waste discharges which have any substantial effect upon
water quality in the area invb1ved,‘and (2) the water quality objectives cannot

be achieved solely through the control of waste discharges.
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211 8. Permittee shall not exercise any other existing right to the use
of water named herein so long as this permit or any license issued pursuant

thereto remains in effect. =~ = ' =%

IT I%“HEREBY FURTHER}ORDERED“that the petition to change License 8199
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(2) the water quality objectiVes cannot be achieved solely through the control

6 of waste &iscﬁafgieé." e
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determinz 147 Fhe' foHowmg ‘term ‘shall be added as follows:
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compliance with the quantity’ 'hm1tat1ons of this license and to determne

accurate]y water use as against reasonable water requn‘ements for the
/S/ ADAMS fi‘f il

‘ﬁutﬁer":izedbprogeeét?f No action will be takenvp'ursuant ~t0~th1s”paragraph unless

the Board determines, after notice to affected parties and opportunity for
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feasible and are appropriate to the part1cu1ar s1tuat1on

IT 1S HEREBY FURTHER ORDERED that the Executwe Director_shall not-

- jssue a change order for License 8199 until an engmeer registered in the

‘ State of Cahforma has cert1f1ed that the foHowmg actions have been completed:
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1. A soils and geotechnic investigation shall be carried out to
determine the adequacy of the Hare Dam No. 1 embankment and foundation, and
any necessary remedial work shall be completed.

2. Spi11ways of Hare Dam No. 1 shall be reconstructed to pass a

],000 year flood safely with 1% feet of freeboard.
' 3. Roadway bridge supports shall be removed from the spillways of
Hare Dam No. 1. R - | |
| 4._,Debris barriers shall be installed upstream of the Hare Dam No. 1
'spillways. . |
. 5. Repair work shall be undertaken on the spillway of Hare Dam No. 2

.

to prevent‘further erosion and damage to the structure.. -
- 6. .Wooden boards shall be removed from the spillway of Hare Dam No. 2.

q_ R P Maintenance work necessary for irﬁ*ti_ation of étorége behlnd Hare

R Dam No. 2, such as removal of brush and repair of surface erosion of the embaﬁk—

ment, sha]]vbe completed.

Dated: June 15, 1978

WE CONCUR:
/s/ W. W. ADAMS 4 /s/ JOHN E. BRYSOM
W. W. Adams, Member . Jdohn. E. Bryson, Chairman

/s/ W. DON MAUGHAN
W. Don Maughan, Vice Chairman
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