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Citing the Record

The following format and abbreviations will be used when citing

‘evidence in the hearing record:

I. - Abbreviations For Information Source

American River Canyon Assoc. -
American River Recreation Assoc.
Calif. Dept. of Boating & Waterways
Calif. Dept. of Fish

Cameron, Sharon

Concerned Citizens for Rural Resources

Deposition :

" E1 Dorado Caunty Water Agency/El Dorado Irrigation District

El Dorado Wine Grape Growers AssoC.

Environmental Planning & Information Council of Western
El Dorado Co.

Friends of the River

Gwynn, John & Florence

Hall, Arden

Hearing Transcript

Hensley, Charlene

.Langley, Russell & Cheryl

Maidu Group, Mother Lode Chapter, Sierra Club

"Northern Sierra Summer Home Assoc.

Pacific Gas and Electric Co.

" Sacramento Municipal Utility District

SOFAR Cauncil
SWRCB
U.S. Bureau of Reclamation

IT Citing Format

Information source Format

Hearing transcript T, Iv, 20,3 - 23,18

B&W
F&G

CCRR

EID
WINE
EPIC

CABIN
PG&E

. SMUD

. STAFF

BUREAU

ending page and line no.
(may be omitted if single
line reference is used.)

transcript volume no. {(in roman mumerals)

Deposition - . i
' _ beginning page and line no.

info. source identifying abbreviation

Written testimony EID, C, 12-14

iii

beginning to ehding page of
referenced material.

exhibit letter of written testimony.

info. source (party) identifying abbreviation




Exhibit

EID, 21, 50

< page no., or table or graph no.,.
or application no. if a file.

exhibit nunber.

info. source (party) identifying abbreviation
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DECISION APPROVING WATER RIGHT APPLICATIONS

FOR THE SOUTH FORK AMERICAN RIVER PRQJECT

BY THE BOARD:

'E1 Dorado Irrigation District and El Dorado County Water Agency (El

Dorado or applicant) having filed applications 26375 and 26376 and having

'petitioned for assignment and release from priority of state-held applications;

numerous protests having been filed; 25 days of public hearing having been held
by the State Water Resources Control Board (Board); El Dorado, protestants and
interested parties having appeared and presented evidence; closing briefs

having been submitted; the evidence and closing briefs having been received and

duly considered, the Board finds as follows:

2.0 Subject Of Decision

On May 21, 1980, El Dorado filed applicatior_ls for water right permits
for the proposea South Fork American River (SOFAR) project. The project
involves diversions of water fram the South Fork American River and numerous '
tributaries to that river in E1 Dorado County. Diversiohs requested for power
generation are up to 600 cubic fee£ per second, (cfs), and 200, 368 acre-feet
anmually, (afa) and for consumptive use purposes are up to 150 cfs and 225,36é
afa. In support of the proposal, El Dorado has filed water right applications
26375 and 26376; petitions for assignment of state-held applications (sametimes

called state filings) 5645, 7938 and 18063 through 18070; release of priority



of state-held application 7939 in favor of application 18063 through 18070,

26375 and 26376; and, to the extent the requested assignments are not granted,

a release of priority of applications 5645, 7938 and 18063 through 18070 in

favor of applications 26375 and 26376.

- 3.0 Relationships Among Applications

Appliéations 26375, 7938, 18064, 18066, 18068 and 18070 propose
appr_oériation of water for use of producing power. The petition for assignment
of ‘applications 7938, et' al. indicates E1 Dorado would use the water for the
same project described in application 26375. To the extent the petition for
assignment is granted, the permits issued for the state applications wwid.
reduce the quantity of water needed under application 26375. Application 26375
wauld be used only to the exteht neéded to cover the entire power portioﬁ of
the pfoject. " In no e\}ent would the sum of all permitted amounts exceed that
described under application 26375. |

Applications 26376, 5645, 18063, 18065, 18067 and 18069 propose

‘appropriation of water for consumptive uses. The petition for assigrment of

appiications 5645, et al. indicates El Dorado would use the wéter for the same
project described in application 26376 . To the extent the petition for
assignment is granted, .the perrﬁits issued for the state applications would be
used in lieu of any Water" sought under application 26375.

BApplication 7939 is for storége of 1,050,000 afa of water for
cénsumptivé use on‘ the floor of the Sacramento and San Joaquin Valleys and .
delta. The applicant .petitioned for a releaée fram ﬁriority of this |

application in favor of applications 18063 through 18070, 26375 and 26376. To
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the extent the requestéd assignments are not granted, the'appl.icant further
asked for a release fram priority of applications 5645, 7938, and 18063 throuch
18070 in favor of applications 26375 and 26376.

Applicatidns 26375 (power), 26376 (consumptive use) and related state
filings would, in general, use the same physical works for diverting, conveying

toring water. Application 26376 has additional physical works,

principally the Texas Hill Reservoir.

4.0 Protests to Applications

On February 13, 1981, notice was given of the applications to
appropriate water and the petition for assignment and release fram priority of
state-held applications to appropriate water for the"project. Twenty eight
protests were filed in response to the notice. Additionaliy, three persons
failing to meet the noticed time for filing protests were recognized as |
interested ip}arties.. During ﬂae hearing the mmber of participating parties was

reduced due to withdrawals and the failure of some parties .to appear or to

' camply with procedural requirements.

In addition to applicant E1 Dorado, the following persons are
protestants or interested parties in this proceeding: Sharon Cameron; Charlene
Hensley; Amevrican River Recreation Association, Incorporated; Friends of the

River; U. S. Bureau of Reclamation; John A. and Florence S. Gwynn; Russell D.

‘and Cheryl L. Langley; California Department of Boating and Waterways; Arden -

H. Hall; American River Canyon Association; California Department of ‘Fi‘sh and

«

Game; Emvirommental Planning and Information Cauncil of Western El Dorado

County; Pacific Gas and Electric Campany; California Regional Water Quality
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Control Board, Central Valley Region; SOFAR Council; El Dorado Wine Grape

Growers Association; the Northern Sierra Summer Hames Association; and the

4.1 = withdrawals and Dismissals’

Dmglés W. Baty and Mary I. Freeman withdrew their protests by letter

dated January 25 and Feburary 3, 1982, respectively. On July 8, 1982, the
Environmental Cauncil of Sacramento was dismissed as a party, after having
failed. to apéear and testify on two separate occasions (T, XXI, 56, 25-57, 6).
Hearing instructions issued on December 9 and 31, 1980, and January 14, 1981,
required the parties to submit exhibits and testimony in writing in advance of
tﬁe hearing. The instructions further indicated persons failing to camply
could lose their standing as parties. During the second day of hearing, on
February 16,. 1982, nine persons who failed to camply with submittalrequirements
V-Jere.dismissed from the proceeding (f, 1I, 167, 14). The persons dismissed
weré interested party Mr. and Mrs. Harold R. Constable and protest;ants' Clifford
O. and Ruth S. Boggess, Sierra Kayak School, Bobby L. and Margaret I. Curtis,
Earl ana Francis _'Olive, Paul F. and Shéron G. Dauer, CSUS Environmental Union,

Cecilia M. Minard and Edward B. and Adine E. Eldred.
4.2 Agreements Between Applicant and Protestants
Several protestants have entered into agreements with E1 Dorado. In

general, such protestants neither support nor oppose the project but rather

request the Board, if the water right applications are approved, to include

b




agreed upon conditions in any permits issued. The protestants who have entered

42 memmn A e e ~ o i, M

- am ot e 1T man 2 £ LI
TOr conaitionea approval are: the California

Department of Fish and Game; American River Recreation Association, Inc; El

Dorado Wine Grape Growers Association; and the California Department of Boating

1 e A AUl LAl

and Waterways. These agreements are the subject of additional findings later

in the decision.

4.3 Interested Parties

One interested party, the SOFAR Council, supports the project and
another -interested party, the California Regional Water Quality Control Board,

is neutral. Finally, the Northern Sierra Summer Hames Association (Hames

‘Association), an interested party, opposes the project on the basis of injury

to prior water rights and public interest. The Hames Assocation's concerns

" will be discussed in more detail later in this decision.

4.4 Basis of Protests

The remaining protestants either oppose the project or ask the Board
to impose conditions upon project approval. Table 1, "Protestants and Basis of
Protest", identifies these protestants and indicates generally the basis of

each protest.




TARLE 1

PROTESTANTS AND BASIS OF PROTEST

PROTESTANT BASIS OF PROTEST

1. U. S. Bureau of Reclamation(Bureau) Injury to prior water rights ~
2. Pacific Gas and Electric Campany(PG&E) Injury to prior water rights.

3; American River Canyon Association Public interest and environmental

4. C_onc;erned Citizens for Rural Resources Public interest and environmental

5. Environmental Planning and |

Information Cauncil of El1 Dorado

County Inc.{EPIC) , Public interest and environmental
6. Friends of the River(FOR) Public interest and envirormental
7. Sharon Cameron Public interest and environmental
8. 'Arden H. Hall | Injury to prior water rights,

public interest and environmental

9. Russell D. and Cheryl L. Langley Public interest and environmental
10. John A. and Florence S. Gwynn Public interest and envirommental
11. ‘Charlene Hensley Public interest and environmental
5.0 Substance of Applications

The substance of each application, including the state-held
applications petitioned for assignment or release from priorty, is described in -

Table 2, “Substance of Applications."
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TARLE 2

SUBSTANCE OF APPLICATIONS

DIVERSION AMOUNTS DIVERSION POIRT
ey, | oaTE - SURCE LT PURPOSE PLACE OF USE..
. | e ORECT | szasom STORAGE | sensom [oct [T0P R
26375 |5/21/804 (1} S.F American 600 |1/1-12/31 48 [9/1-7/31] 24 |11N J6E | Power & Recrestion  Plder Reservoir -
River trib, Amer- (Forni - ‘ : : ' recreation 1400 acres
ican River Dam) in Sect. 8, 9, 15, 1§
(2) Stlver fork Amer-] 600 320 21 10w hee 17, 18, 19, 20, 21,
fcan Riv, trib. (Sherman 22, & 28 in TION-RISE
S.F. American Riv| . Dam) }
(3) Forni Cr. trib. 30 24 {1IN R6E Plum Cr. Powerhouse
S.F. Amer, - ) Sect. 10, T1ON-R14E
(8) Station Cr. trib.}] 30 25 [1IN [I6E
S.F. Amer,
(5) Long Cyn. Cr. 30 4 |10N R6E
trib. S.F. Amer, :
(6) Mule Cr. trib, 60 16 [LON [16E Park Cr. Powerhouse
"~ S1lver Fork : Sect. 7, T1ON-R14E
(7) Martin Cr. trib. 40 21 |10N fI6E
Silver Fork ) '
(8) Bark Shanty Cr. 40 16 |10N R6E [E1 Dorado Powerhouse
trib. Silver Fork No. 2 Sect. 22, T11N-
(9) Girard Cr. trib. 20 18 |10N 6E R12E
Silver Fork
[10) Alder Cr. trib. 600 200,000 8 |10N I5€
. S.F. American (Alder
[11) Plum ¢r. trib. 70 Dam) 10 |10N fi4€
S.F. American .
[12) Unnamed Str, tribl 20 10 {10N BAE
Plum Cr.
Total Diversion | 600 200,368 Rediyersipn P{s. '
' 8 |10N DSE j(Alder dam)
25]11N 12E [{(E1 Dorado Forebay)
7938 |5/21/34| South Fork Amer. Riv.| 2,500 |1/1-12/31[1,050,000{10/1-7/15 28 |11N} 9€ | Power ' At powerhouse\located1
State trib. American Riv. (7 mi. downstream|of Colomd) ‘ 2000 feet below stor-
held }ige dam
18064 |3/27/58| Si1ver Fork American | 195 Jt/1-12/31} 70,000 |1/1-12/3] 22 [10N |16 | Power ' t following power-
State Riv. trib. S.F. Amer. . ouses:
held . )
Rediyersibn Pis. ‘Rider Cr. Sec. 35,
11N-R14E
8 [1oN | 15€ | (A1der Cr.) ly Pk. Cr. Sec. 18,
‘ 10N-R13E
26 {11N | 14E | (S.F. Amer. Riv) mino Sec. 7, TION-
’ 126 _
18 10N | 13€ ] (Sly Pk. Dam enlarged)eber Cr. Sec. 17,
‘ T10N-R12E
18 |10N { 13E§ (S1y Pk. Aftevébay) Placerville Sec. 18,
' TION-RI1E -
18 110N | 12E | {Weber Reservoir en-
. larged) :
18 |10N | 12€ | (Weber Afterbay)
180661 3/27/58 Alder Creek. trib, 195 {1/1-12/31] 30,000 |1/1-12/3} 8 {108} 15€{ Power At following power-
Stat S.F. Amer, Riv, ' houses:
held L :
bedivérsian Ptd. Alder Cr. Sec. 35,
T1IN-R14E
26 |1INf18E| (S.F. Amer. Riv.)  ISly Pk. Sec. 18, Ttow|
T -R13E
18 |1on | 13] (s1y PK. Dam tmargedigzr;éno. Sec. .7, TION-
7 ‘18 |1oN] 13€] (Sly Pk. Afterbay) [Weber Sec. 17, TION-
: : R12E
18 10N | 126 | (Weber Reservdir en- [Placerville Sec. 18
7 larged) T1ON-R11E
18 {108 | 12E | (Weber Afterbay)




TAEBLE 2, cont.

L : IIVERSION ANOUNTS DIVERSION POINT
AP, | DATE SouRcE : i PuRPOSE PLACE OF UsE
L FLED DIRECTY STORAGE - ’
. o SEASON e SEANN | sact [TWOP Rage
180683/27/58{ S.F. Amer. Riv. trib. n- 112/3] 2 -
188 Racrican Rty. 400 N/1-12/31 31,000 |1/1-12/3f 26 [11N | 14€ | Power t following power- -
held uses:
Rediyersibn Pts. 1y Pk. Sec. 18, nopﬁ
: -R13 E
18 {10N {13E | (Sly Pk. Dam. enlarged) amino Sec. 7, TlON-
12¢€
18 10N 13€ | (S1y PK. Afterbay) eber Sec, 17, TION-
o L : 12 |
18 [10n | 126 | (Weber Reservoir en- Placerville Sec. 14,
larged) [T10N-R11E
18 110N | 12E | (Weber Afterpay)
18070(3/27/58{S.F. Amer. Riv. trib.| 100 1/1-12/31] 11,000 {1/1-12/3] 21 |11N | 16E | Power Silver Fork power-
Statej} _{ American Riv. house Sec. 28, TIIN-
held Redifersibn Pd, 1s€
35 1IN | 15€] (China Flat Reservoirr
263765/21/804 (1) S.F& Amer. Riv. 150 1/1-12/31 48. 9/1-7/31} 24 {11N | 16E | Domestic, mﬁicipal. nshore recreation
trib, Amer. Riv. égr)-ni :_ndustrial. irrigatforffacilities at Alder
. rost protection, HeatRes .
(2) ?llleﬁﬁ"'ér T:er- 150 (sn 320 21 J1on ] 16€ Conu‘og.kecreatian s ervolr o
. . erman :
S.F. American Riv Do) Fish enhancement 1 .or portions of
(3) gogni A;:'r trib. 30 24 1IN | 16E TBN-RBE thru R10E
. e ' TOIN-RBE thru R12E
(4) S;a’trloxmgr._ trib. 30 -25 111N | 16E T10N-RBE thru R13E
(5) Long Cyn "érR"- 30 A T1IN-RBE thru R13E
trib. S.F. Amer. [12N-RIE & R10E
(6) Mule Cr. trib, 60 - 16 [10n | 16E
Silver Fork :
{7) Martin Cr. trib. 40 21 110N | 16E
Silver Fork
(8) Bark Shanty Cr. kL 40 16 [10n | 16€
trib. Silver Fork] -
(9) Girard Cr. trib. 20 18 |10N | 16E
Silver Fork :
[10) Alder Cr, trib. 150 200,000 : 8 J10N ] 15E
S.F. American (Alder
(11) Plum Cr. trib. 70 Dam) 10 J10N | 14€
S.F. American
12) Unnamed Str. trﬂ*.. 20 10 [10N | 14€
Plua Cr.
(13) Weber Cr. trib. - 25,000 19 JI1ON ] 11E
S.F erican (Texas
: Hi11 Dam) qL
ledivgrsi Pty.
Total Diversion 150 225,368 8 110N ] 15€] (Alder Dam)‘ .
lotal combined per yea}r 30,000 25 {1IN{ 12E| (E) Dorado Forebay)
. - 17 110N | 13E} (Jenkinson Lk.-Sly Pk
Dam
19 |10N] 11E| (Weber Cr.)
18 |10N| 12E} (Weber Reser‘voir)
5645 |7/30724 (1) Sly Pk, Cr. teib- 50 |[1/1-12/31] 30,000 1/1-12/3# 17 [10N] 13€| Irrigation § Domestic [210,000 acres within
State| Camp Cr. T8N to T11M, inclu-
held (2) N.F. Consumnes - 10,000 10 | 9N] 14€ sive RBE to RI13E, fn-
Riv. trib. Cons : clusive
nes Riv, !
(3) N.F. Consumnes 50 - 7] 98] 13E
v. .
(4) Camp Cr. trib. ~. 10,000 25 110N} 14E
N.F. Consumnes . .
25) Camp Cr, 50 - 26 J10N] 126
6) N F Consumnes 200 30,000 8 71 98] 12€
(7) Consumnes River 600 60,000 14 | 8N} 10E
(8) S.F: Awer. Riv. | 700 " 70,000 15 {1n] o€
trib. Amer. Riv. -
(9) S.F. Amer, Riv. 60 - 28 {11N ] 15€
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TABLE 2, cont.
DIVERNON ANDUNTS DIVERSION POINT
APPL. | DATE ource nOBLs rurrosE PLACE OF USE
. e DIRECT SEASON STORAGE SEAR '
s o Suct. | TWP |{Rmagn
-1806313/27/58 Stlver Fork Amer. RIWL 300 |1/1-12/31)  70,00011/1-12/3) 22 |10 | 16E Domestic, Irrigation, [T8N to T1IN, inclu-
State trib, Amer. Riv. Municipal, Industrial [sive R8E to R13E, in~
held & Recreation, clusive (calc. total
' : lof 552,960 ac.)
Rediyersibn P{s. ’ :
8 11081 15€] (Alder Cr.) -
26 [1IN| 14E| (S.F. Amer. Riv.)
18 [10N | 13E Sly Pk Dam enlarged
18 110N 13E} {Siy Pk. Afterbay)
18 |108 | 126 Zweber Reservoir en-
' larged)
18 10N | 12 ?leber Afterbay)
7 J1ON| 11E| (Hangtown Cr.-Placer-
ville Afterbay)
18065, 3/27/5* Alder Creek trib. S.F. 195 {1/1-12/31 30,0008 1/1-12/3) 8 {10N| 15| Domestic, Irrigation, [TBN to T1IN, inclu-
State? fmerican Riy, Municipal, Industrial|sive R8E to R13E, in4
held & Recreation clusive (calc. tota)
of 552,960 ac.)
Reditersfon P{s .
26 1IN} 14E| (S.F. Amer. Riv.)
18 (10N { 13E] (S1y Pk. Dam' enlarged
18 |10N] 13} (S1y Pk, Afterbay)
18 |10N| 12E| (Weber Reservoir en-
. larged)
18 |10N] 12E} (Weber Afterbay)
7 |10N] 11E| (Hangtown Cr.-Placer-
ville Afterbay)
18067 3/27/594 S.F. Amer River trib. 400 |[1/1-12/31]. 31,000 1/1-12/3h-26 1IN} 14€ Domestic. Irrigation T8N to T1IN, inclu-.
Statg . . Municipal, Industrial]sive RSE to RI3E, in-|
held & Recreation, clusive (calc. total
of 552,960 ac.)
Redi\lershn PJS.
18 10N |13E | (Sly Pk Dam Bn'laroed)
18 10N |13E | (S1y Pk. Afterbay)
18 (10N [12€ | (Weber Reservoir en-
Targed)
18 10N |12€ (Heber Afterbay)
7 110N | 11E | (Hangtown Cr.-Placer-
© | ville Afterbay)
18069 3/27/58HS F. Amer, Riv. trib.} 100 J1/1-12/31 11,000]1/1-12/3] 21 {11N | 16E | Domestic, Irrigatfon [TBN to T1IN, inclu-
State hnerican Riv, Municipal, Industﬂal.sive RBE to R13E, in-
held : & Recreation' lusive {calc, total
. pf 552,960 ac.)
Rediyersibn P4, .
35 {11N | 15E | (China Flat Reservoir)
. = .
7939 |5/21/34]|S.F. Amer. Riv. trib. 1,050,000}10/1-7/1% 28 |1IN] 9E | Irrigation, Domestic [2,500,000 acres with-
State American River (7 n1 d<nmstream f Coloma Saline Control, Flood [in the floor of the
held : Control & Navigation [Sacramento aid San
Hoaquin Valleys and
the delta area of the
two rivers,




6.0 Project Description

Forni Dam will be built on the South Fork of the American River near

the community of Sciots Camp (1). (Points of diversion shown on map 1 and S

described in the following paragraphs are correlated with thé nunbers sﬁown on
| Map 1 and in Table 2.) The dam will be 54 feet high‘and have a capacity of 48
ag:re:—féet. Water collected at Forni Dam on the South Fork American River will
be comb:med with water diverted fram Forni Creek, (3) via a pipeline laid |
parallel ﬁo Highwail 50. The canbined flow will then be routed through a tunnel
crossing beneath the Silver Fork via a siphon, to Alder Reservoir. The tunnel
will receive diQersicns of water from Station Creek (4), Long Canyon Creek ('5),
Siiver Fork (2), Muie Creek (6), Ma;'tin Creek (7), Bark Shanty Creek (8) and
Girard Creek (9).. Sherman Reservoir (2) will be located on the'Sil.vAer Fork

American River about seven miles upstream from the South Fork American River

and two miles above the siphon. The reservoir will be formed by a dam about .65 .

feet high and will have a capacity of 320 acre-feet.

10
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Alder Dam (10) will be built on Alder Creek at a point about four miles
upstream fram the South Fork American River. This dam will be 343 feet high
and the reservoir will have a capacity of approximateiy 200,000 acre-feet.
Water will be diverted fram Alder Reservpir to the Plum Creek Powerhouse
through anotﬁer tunnel, a pipeline, and a penstock. The powerhouse will be on
Plum'Cfeek about three miles upstream from the South Fork Arerican River.
Water leaving this powerhouse will be augmented by diversions fram Plum Creek
(11) (12) and routed through a tunnel to the Park Creek Powerhouse. A release
of water will be made to Sly Park Creek below the powerhouse for fishery
erhancement and for consumptive use purposes. This water will flow down Sly
Park Creek into existing Jerkinson Lake (Sly park Dam) and tﬁen be diverted
into the existing Camino Conduit. The water in the Camino Conduit may be
rele;sed ini_:o Weber .C.reek for conveyance to Texas Hill Reéervoir or may
continue to existing R&eﬁoir No. 2 near the town of Camino for distribqtion.

The balance of the water from the Park Creek Powerhouse will pass
through several tunnels and pipelines to the existing El Dorado Forebay. There
will be a means of releasing water where this pipeline crosses North Fork Weber
Creek. Release will be made at ﬁhis point for fish mitigation in North Fork
Weber Creek and for routing to Texas Hill Reservoir for consumptive use (13).
At the existing El Dorado Forebay, near Pollock Pines, water will enter a
penstock for generation of power at El1 Dorado Powerhouse No. 2, near PGSE'Ss
existing powerhouse. After power is generated, the water will be discharged
into the South Fork American River. The total capacity of the three
pdnerhouses is 110 megawatts.

Water released into North Fork Weber Creek will pass throudh the

existing Weber Reservoir and thence downstream to Texas Hill Reservoir. The

12




dam for Texas Hill Reservoir (13) will be located on Weber Creek, about two
miles south of Placerville and will be 157 feet high. The reservoir will have
a capacity of approximately 25,000 acre-feet. Water will be used for

recreational purposes at the reservoir and released into a distribution system

to be constructed later for agricultural and municipal purposes. Except for

Texas Hill Reservoir, El Dorado has not developed plans for the facilities

needed to make actual use of the water to be appropriated for consumptive

purposes.
7.0 Petition For Assignment Or Release Of Priority Of State Filings
7.1 -  State Filings

The législature authorized the filing of applications to appropriate'
water which "...is or may be required in the development and campletion of the
whole or any part of a general or coordinated plan loocking toward the
developmept, utilizatioh, or conservation of the water resoufces of the
state". (Water Code Section 10500; Stats. 1927, ch. 286, p. 508; Stats. 1933,
ch. 537, p. 1425“.) Such applications are held by this Board, and any portion
of .an application may be assigned or released fram priority When”" ...the
release or assignment is for a purpose of develbpment not in conflict with such
general of coordinated plan or with water quality objectives established
pursuant to law.” (Water Code Section 10504.) Release or assignment of the
priority of any state-held application is prohibited, however, when the cd;nty
in which the water originates would be deprived of water necessary for

development. (Water Code Section 10505.)
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An assignment or partial assignment is a transfer of ownership of all

or part of the right initiated by the state filing. The recipient of an
assigm;\ent receives a right to develop water having the priority of the
filihg. A release from priority is a waiver of the priority of the state
application in favor of an application filed by the reqipient of the waiver.

Table 2 shows the substance of the state held applications involved in this

proceeding.
7.2 Applicant’s Petitions

The applicant requests assignment of 150 cfs of the 700 cfs direct
diversion filed for in application 5645 for consumptive use purposes.  The
request for the right to divert water directly for consumptive use could be

satisfied from several state filings involved in this proceeding; however, El

Dorado would prefer assignment of application 5645 because it has the earliest
pfiority évailable. (See paragraph 9.5 for the discussions of this issue as it
relates to the Bureau's Folsam Reservoir Unit of the Central Valley Project.)
}.?‘or’ consumptive use storage, El Dbrado requests assigmment of the 70,000 afa
filed for in application' 5645 (at the diversion rate to offstream storage set
forth in application 26376), the release of priority of applications 7939 in
favor of applications 18063, 18065, | 18667 and 18069 and the assignment of
l42b,000 afa filed for in applications 18063, 18065, 18067 ard 18069. Since the
project requires an additional 13,368 afa, El Dorado requests that the.
additional storage be granted under its original application 26376. The
applicant fﬁrther requests that it.be authorized to divert water to stérage at‘ -
a maximum rate of 800 cfs (the sum of the rates in applications 18063, 18065 |

* and 18069).
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For power purposes El Dorado reguests:
“...partial assignment of application 7938, and a release from
priority for the balance of that application. | If this cannot be
accamplished, El Dorado requests camplete assignment of applications
18062, 18064, i8068, and 18070; and épproval of application 26375 for
‘ the balance ;>f the storage and to make up any deficiencies in the

diversion rates to offstream storage." (EID, O. Brief, 51, 13-19).
The applicant's project has been previously described in paragraph
6.0. This description is also reflected in the description of the substance of

applications 26375 and 26376.

7.3 State Water Plan - American River Basin

On January 1, 1927, the first state water plan was submitted to the

Legislature (Summary Report on the Water Resocurces of California and a

Coordinated plan for the Development, Bulletin No. 12). The plan envisioned a

reservoir on the American River near Folsom, California as part of a
coordinated plan for the Sacramento Valley. The puiposes of the coordinated
plan included: reduction of flood flows, restraint of mining debris, supply of
water for navigation, salt water control in the Delta, supply of water
forirrigation, and power (pages 28 through 33). Application 5645 was filed on
July 30, 1927. The application includes diversion to storage of 70,000 afa of
water for irrigation and domestic use at a point above the existing FolSGn.

Reservoir not far below the City of Coloma (see Table 2).

15




Anocther water plan was prepared for the 1931 Legislature. (Report to

Legislature of 1931 on State Water Plan , Bulletin No. 25.) This plan

envisioned reservoirs at or near the cities of Folsam, Coloma and Auburn

‘(p. él) . The plan proposed that these reservoir be used for the purposes of |
flood control, navigation and salinity control in the lower Delta, and to make
water available for irrigation and damestic use during seasons and at locations
where water was not available. Power was identified as an incidental benefit

that could be used to pay for project costs (pp. 90-94). Applications 7938 and

7939 were filed on May 21, 1934. The applications propose a diversion to '

storége of 1,050,000 afa of water at a point above the existing Folsam
Reservoir and below the City of Colama for the purposes previously identified.
The pléce of use of the water is 2,500,000 acres on the Sacramento and San

Joaquin Valley floors (see Table 2).

The most recent water plan was transmitted to the Legislature in May 6,
1957 (staff, 6, 0). This plan:

"eee... 1s a master plan for the control, conservation, protection, and
distribution of the waters of California, to meet present and future
needs for all beneficial uses and purposes in all areas of the State
to the maximum feasible extent."

(staff, 6, 37)

Great emphasis is placed on the tentative nature of the plah. For example:
"“The water development works described in this chapter and shown on
the plates 'aclconpanying this bulletin demonstrate one means believed

practicable of accamplishing the objectives of The California Water

_Plan in each area of the State, based on présently available

16
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knowledge. As knowledge increases, as technology improves, as

conditions change through the years, and as future pattems of

development became more easily discernible, more suitable alternatives
to any feature or features herein discussed are likely to be found.

It is the intention that as the time approaches for construction in

aﬁy given area further studies will be made to determine the most

feasible. solution in the lidnt of conditions then obtaining. That
sol_ution may depart considerably from the Plan as now conceived."

(staff, 6, 37)

The objectives of the plan for the American River include development
of land, wéter, power, fish, wildlife and recreation resources to the highest
practicéble extent (p. 11_3) . The plan identifies numerous works that could be
used to develop the water of the South Fork American River for beneficial uses

(see pages 112-116, and sheet 8A of 26).

7.4 Project Not in Conflict With General or Coordinated Plan

Applications 18063 through 18070 were filed by the Department of Water
Resources on March 27, 1958 (see Table 2). While these applications do not
replicate the works described in the plan, they do have cammon features. These
state filings propose use of water for domestic, irrigation, municipal,
irﬁustrial, recreation, and power uses; these applications and application 5645
propose use of water for consumptive purposes within 864 square miles mostly
situated in western El Dorado County (see map 2). As can be noted from the
map, with one exception, the place of use identified by the applicant for its

project lies within that 864 square mile area (EID, 1, 1,). The exception lies
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to the northwest of the City of Colama and includes portions of Sections '35 and

36, TI2N, ROE and Section 31, T12N, RIOE.

Applications 5645, 7938 and 7939 propose storage of water near
Coloma. The legislature has subsequently prohibited the Board from issuing a ' T
permit for any applicatién to appropriate water for a project that would flood
any portion of the Gold Discovery Site Park at Colama. (Water Codé Section -
10001.5.) :Although earlier state water plans have been superseded by the 1957
plan, the state-held applications initiated in earlier years remain in effect.

(Water Code Section 10007.) _ |
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The place for consumptive use for the SOFAR project is for all
practical purposes identical with the state—ﬁeld filings except application
?939 which would put water to beﬁeficial use on the Sacramento and San Joaquin
Valley floors. Application 7939 would divert‘the water of the South Fork of
the American River at Coloma. The South Fork is situated wholly within El
Dorado County. The county is entitled to any water covered by the application
that is necessary for its develcément. (Water Code Section 10505.) The |
applic;ant proposes poyerhouses at same loéations that are different from those‘
set .fo‘rth in the si:ate filings; however, such powerhouse are foOor the same use
and wiﬂﬁn the same watershed as those encampassed by the state plan and staté~
held appl'ications.

| The pfoposed uses of project water include all those uses set forth in
the state-held applicétions. However, same new categories of uses, not defined
~when the state-held applications were filed, are also included in the proposed
uses. These uses include frost protection, heat control, and fish

enhancement. -Ffost protection and heat control are special beneficial uses
anciilary to agricultu;_e production and may be viewed as an extension of
traditional irrigétion. uses. Similarly,fish enhancement is a beneficial use
that is a specialized dutgrqm;h of recreational use. The definition of
recreational use includes the use of stored or released water for fish. (23
Cal. Admin. Code 667.) |

Applications to appropriate water may be amended to includev additional
uses pmviéed (a) the proposed change is not an initiation of a new right and
(b) no injury will occur to another lawful user of water. (23 Cal. Admin.' Code
738.) The applicant's project has some points of diversion, places of storage

and powerhouse locations that differ fram those set forth in the state-held
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applications. (The changes proposed for the points of diversion and storage
will be discussed, infra). No injury to other legal users will occur as a
result of the proposed additional uses. As has already been explained, these
new uses were already encompassed in the broader meaning of irrigation and
recreational beneficial uses. Most importantly, such uses must occur within -
the face amount of water already reserved for use by state-held applications.
Clearly the changes in the purposes of use are not the initiation of a new
right.

On the basis of the foregoing discussion we find that the project
proposed by thé épplicént is not in conflict with a general or coordinated plan

for the development of the South Fork American River.
7.5 Project Will Not Deprive County of Water

As previously discussed, the project will develop the water of the
South Fork American River for use in the county in which the water originates.
We find, accordingly, that the project will not deprive the county of water

necessary for its development.
7.6 Conditions Required To Protect Water Quality

The Board may not release from priority or assign 4state—_hel‘d
applications that conflict with water quality objectives. (Water Code Section
10504.) The Board has established water quality objectives for the Delta and
determined that water should not be exported fram the Delta unless the water
quality objectives are satisfied (Decision 1485). Large in-basin consumptive

use water projects also have an effect on water quality in the Delta. Althoudgh
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the effect of'an individual project may not be measurable, such projects taken
qnmulativély will aavérsly affect water quality in the Delta. In addition, the
California Regional Water Quality Control Board, Central Valley Region, has
adopted waste discharge requirements (EID, 91,1) on project construction and
cpe;ation. The Regional Board has determined that itsl waste discharge

requirements will mitigate adverse water quality impacts (EID, 91,2).

We conclude, therefore, that any release fram priorty or assignment of

state-held applications should include conditions to protect Delta water
quality objectives and insure campliance with waste discharge requirements

(see conditions 3.7 and 3.8).
7.7 amending Points of Diversion in State Filings

As previously discussed, the applicant's project has scme points of
divérsion and storage that differ fraom those set forth in the state held
applications. The points of diversion and places of storage may be changed
proyided (a) thé proposed change does not initiate é new right and (b) no -
ihjury will occur to another lawful user of water (23 Cal. Admin. Code 738).

The changes proposed do not increase the quantity of water to be
diverted as specified in the State filing and the sources remain the same. We
conclude,. therefore, that assignment of the state held applications will not

initiate a new right. This holding is confirmed by Johnson Rancho County

Water District v; State Water Resources Control Board, (1965) 235 Cal.App.2d
863, 45 Cal.Rptr. 585.

The proposed changes to the state-held applications will move points
of diversion upstream on the South Fork of the American River. The applicant

acknowledges that such changes could interfere with existing water rights and
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suggests that assignment be made subject to a condition to protect existing
water rights (EID, O. Brief, 56, 10-23).

| Based on the foregoing discussion, we conclude that subject to
conditions to protect water quality and lawful users of water, El Dorado's
petition for assigrnment of state-held applications may be granted with

appropriate changes in place of use, purposes of use, and points of diversion

and stdrage .

8.0 Need For Project

The Water Code reguires that an appropriation of water be for some
useful or beneficial purpose. (Water Code Section 1240.) The applicant seeks

to appropriate water for ‘the generation of electricity and for consumptive uses.

8.1 Use of Water for Power

The applicant proposes to divert water through three powerhouses with

‘a combined installed capacity of 110 megawatts (MWN), to generate an annual '

avérag‘e of 461 million kilowatt hours (kwh) of electrical energy. The power
will not be used by El Dorado directly. Instead, El Dorado proposes to sell
the power to electric utilities which will retail the @er to its cu.stomers.
The épplicant seeks to have the utility pay all debt service and other annual
project costs. The project cost includes the cost of a 25‘,000 acre—-foot
reservoir at Texas Hill for local consumptive uses. No agreement has been

executed with any utility for the purchase of power. In the absence of a
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contracting utility, the Board must determine whether the power that could be

produced by the project is marketable.

8.1.1 Future Power Need

The California Energy Commission (CEC) has concluded that the average
annual rate in the growth of energy demand will be 1.63 percent on a statewiée
basis and 1.93 percent in the PG&E planning area. The SOFAR project is within
the PG&E plamning area. The CEC also forecasts that by 1992 utilities must add
13,705 MW of additional generating capacity and 96,432 gigawatthours (Gwh) of
energy to meet projected statewide needs. Of that total, 7,524 MW of ‘
additional generating capacity and 28,478 GWwh of energy is required to meet
future needs within the PG&E plamning area (EID, H, 5).

The CEC also determines what resources (means of producing power)

should supply the additional energy énd capacity requirements. (EID, H, 30). a
This is accamwplished by reviewing utility resource plans which, by law, must be
submitted to the CEC. The applicant revised the CEC demand and supply ‘
foreéasts to take more recent iﬁfornation into consideraﬁion. With its
revision EL Dorado concluded:

"...1f demand increases to the exact extent projected in

Electricity Tamorrow , if all the conservation reasonable likely to

occur does occur, and if all the projects shown in the resource plan
are constructed, there would be 562 MW of excess capacity in 1992.
This would be 562 MW out of a total demand of over 19,200 MW or

approximately three percent. Statewide, there would be excess supply
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(plus reserves) of 3050 MW out of a total demand between 43000 and

46000 MW, or between 6 and 7 percent." (EID, H, 38)
8.1.2 Project Relationship to Future Power Need

If constructed, the project would add 110 MV of generating capacity to
the existing installed capacity of over 16,000 MW in northern California, an
ipcrease of 0.7 percent (Staff, 13, 327). Campared to a statewide installed
generating capacity of 40,000 MW, the project would add 0.3 percent (Staff, 13,
310). The 461,500,000 kwh the project would generate in an average year would
be an increase of 0.7 percent over the current 66 billion kwh in northern
California and an increase of 0.3 percent over the 146 billion kwh generated
statewide (Staff, 13, 312). 1In this scale, the project is rather small;
however, depending on the utility which may buy the outpﬁt of the project, the
contribution could be quite significaht.

N The applicant's showing that the power produced would be marketable
rests on four points:

a) Negotiations are under way with utilities interested in the output

of the project. |

b) The esf.inated cost of the power to be produced by the project is

within the range of costs of other new projects being actively
pursued by utilif.ies in California and of continued production of
electricity in existing oil and gas-fired steam boiler power
plants.

c) Utilities may prefer the project to other alternatives because it

uses an established low risk technology, its costs will remain
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stable once the project is constructed, and its major
environmental problems will have been resolved.

d) Wwhile utilities plan to build more facilities than are needed to
meet future requirements for power, unexpected changes in demand
or -difficulties in bringing other projects into operation may
‘make the project more attractive. l |

These points are discussed in the following sections.
8.1.3  Power Purchase Negotiations

The applicant has contaéted eighteen organizations regarding the sale
of power from the project (EID, XIX, 94, 22-95, 5). The utilities expressing
' the most interest are Sacramento Muhicipal Utility District (SMUD), PG&El and
the Northern California Power Agency. Another four or five utilities may be
somewhat interested (T, XIX, 138, 11-138, 21). It appears that the only
meaningful negdtiations regarding the sale of power have been with SMUD which
is cé)nsidering using as much as seventy-five percent of the power from the
project (EID', XVIII, 115, 15-115, 16). |

The project is potentially desirable for SMUD becaﬁse: (a) The on;
line date fits SMUD's needs; (b) the project provides needed fim peakiﬁg
capacity; ‘and (c) the project is convenie'nt. to existing SMUD transmission lines
(lEID, XVIII, 100, 6-100, 22). Notwithstanding the project's compatability with
needs and facilities’, SMID has not entered into a contract for the power
becéuse the anticipated cost of power is too high due to high interest rates
and the rate at which construction costs are escalating (SMUD, A, 16; SMUD, 5;

see paragraph 10.0 for additional findings concerning project costs).
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8.1.4 _ Power Cost Camparison

Many technologies, both conventional and innovative, may produce power
at a lower cost then the SOFAR project depe_nding on future events. However,
power fram the project is within the range of costs of other means of producing
electricity. Adjustments in project features or changes in the assumptions A
used in the cést analysis, such as a change in future condition_s, could render
the project more attractive. The project is in the range of costs campetitive
with other means of producing power. Significantly, however, no utility has
entered into an agreement to buy this power.

Numerous reasons were presented why a utility should find the project
attractive. However, the applicant has not persuaded a utility to sign é
preliminary sales agregment even though negotiations have been underway for at
least a year. Based on the applicant's estimates of power costs the power fram
the project is only rrarcjinally marketable. Much of the reason for the high
cost of power from the project is the effect of current high' interest rates on
project »financing. Were interest rates to fall, the project would be more

attractive to potential power purchasers (see also Section 10.0, "Project

Econamics") .
8.1.5 Attractiveness Of Non-—econamic Factors

The applicant contended the project is superior to alternatives on a
nurber of grounds. First, the applicant indicated the project uses a proven

low-risk technology. However, the applicant did not offer evidence to support

its contention regarding the reliability of available technologies. The value
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of using proven technology has merit when this project is contrasted with such
technologies as nuclear, biamss, wind, geothermal and solar; however, there
are other reliable technologies, not disposed of by this contentioq, e.g.,
coal, oil and gas. |

Second, the applicant conténds the project is preferable if it has no
major unresolved environmental problems. Coal, oil and gas technologies are
associated with an array of environmental problems, but that is also trué of
the SOFAR project. I£ should also be noted that this contention gives no
consideration to the rélative envirommental attractiveness of potential power
‘ savi‘ngs. that may result from investments in conservation. | .

Third, the applicant contends the project is attractive because the
cosﬁ of power will be stable over time, relatively unaffected by inflation.

This is true of projects with a high initial cost but with small annual costs.
8.1.6 Increased Attractiveness Due To Uncertainty

~ - The applicant contends ﬁhat unexpected changes in demand or
difficulties_ experienced by utilities in putting other projects into operation
may make the project more attractive to utilities. Resocurce plans are very -
dynamic and 'projec(-.s are added or dropped by utilities frequently. Demand
projections change frequently. - However, accerding to the applicant's
calculations, utilities are already pianning for substantial amount of supply

in excess of demand (EID, 61 and 62).
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8.1.7 Conclusions Regarding Power

We cannot conclude the power is clearly marketable and that water
appropriated for power would be put to beneficial use. By the same token, we
cannot conclude the power from the project is unmarketable. Within a wide
range of uncertainties, the applicant has shown the cost of power from the
project is camwparable to other options. Furthermore, utilities will need to
acquire thousands of megawatts of new generating resources in the next ten
years. Utility resource plans have became so dynamic that, utilities
disappointed by other projects, could quickly incréase their interest in this
project. Therefore, we conclude the applicaht should be grantéd a water right
permit with a condition that a power purchase contract be signed within a given

time period (see condition 1.2).
8.2 Use of Water For Consumptive Purposes

The applicant provides water service to a large portion of El Dorado
‘County‘ including the City of Placerville (EID, 15, 1-15, 2; T, 1; 39, 20-39,
24; see Map 2). The population currently served by El Dorado is about 47,000
(T, I, 38, 24-38, 26). About 42,000 acre—feet is available to El Dorado to '
supply water users. Included in this total is water obtained from Folsom
Reservoir through contracts with the Bureau. Not all the water that could be l
usea through those contracts is considered available because it is 'not feasible
to distribute thé water to the service area. (T, I1I, 177, 7-177, .26; EID, D, 13)

The amount of water diverted by El Dorado and consumed by its users is

illustrated in Table 3 (EID, 15, Table 6-3).
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TABLE 3
COMPARTSON OF DIVERSION TO CONSUMPTION

FOR THE SOFAR SERVICE AREA

Unaccounted for

» Water

: ‘Diversions Consumption Percent of
Year Ac-Ft(l) Ac-Ft(2) Ac-Ft Diversions
1975 36,400 22,019 . 14,383 40
1976 38,545 22,576 15,969 a1
1977 . 20,974 12,237 8,737 a2
1978 25,188 - - -
1979 34,853 18,689 16,164 46
1980 '34,063 - - -

The "'Unaccam'ted for Watér" in Table 3 represents, by and large, the amount of
water lost in E1 Dorado's water delivery system (ditch, pipelines, etc.). The
losses afe substantial. Pre-drought water use was approximately 1.00 afa per
connection (EID, 19, 7).

The applicant has filed applications or seeks state-held applications
to provide 30,000 afa for future consumptive _uses; Several brotestants contend
El Dorado does not need this water. These protestants include the Friends of
the ﬁiver, Sharon Cameron and the Langleys (see protests and briefs). 1In
general, ﬁhe protestants assert that with appropriate efforts to cohser(re water
and improvements to existing ditches and pipelines to minimize water losses, El

Dorado could postpone or forego the need for water from the proposed project.

8.2.1 Future Consumptive Demand

The estimated future demand for water was based on assumptions

regarding (a) future rates of water consumption; (b) population trends; and (c)
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land use development patterns. The applicant has established a series of
objectives foxf future watér consumption. El Dorado's objective is to reduce
consilmption per coml'lection fram 1.00 afa to 0.62 afa (EID, 19, 7). Water
consumption is a function of type of land use and elevation. Water consurrptiori
objectives prepared by El Dorado considered -these variables (EID, 15, Table 6~
4).

To estimate population trends E1l Dorado relied upon'the E-150

" population projection for El Dorado County prepared by the State of California,

Department of Finance (EID, D, 18). Adjustments were made to the E-150

projection by El Dorado because the projection was for the entire county and

not just E1 Dorado's service area. Local planning agencies were consulted

regarding growth estimates for 20 county planning areas. (EID, 15, 3-7). The

ranges in the rate of growth and projected populations for the planning areas

showed significant variance (EID, 15, Tables 3-4 amd 3-5). Population figures
which were actually used by El Dorado in estimating future county growth are
not clear. However, it was testified that the figures used by El Dorado were
eighﬁ pércent higher than the E-150 projection for housing ﬁnits (T, XX,l 7, 17
7, 24). The E-150 projection may be characterized as a mid-range growth
projectiop (Staff, 14, wW-4-24).

Forecasts of the nature and location of development were based on the
long range land use plan. Local planners made estimates of the rate at which
development would occur (T, II, 179, 9-179, 15; EID, 15, 3-1; T, III, 8, 13-8,

21). Table 4 summarizes the quantity of water that must be diverted to meet

"consumptive needs resulting fram the canbined projections (EID, 15, Table 6-9).
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TABLE 4 '

SUMMARY OF 1982 THROUGH ULTIMATE

ANNUAL DIVERSION REQUIREMENTS IN ACRE~FEET

Service X - ) [
Area 1982 1983 1984 1985 1986 2020 Ultimate *
" SOFAR '
Domestic 20,044 21,013 22,269 24,199 26,582 40,427 67,601 -
lreigation 19,010 19,010 19,010 19,010 19,010 51,740 73,903
SOFAR Totals 39,504 " 40,023 41,279 43,209 45,592 92,167 141,504

Non-Contiguous '

Domastic - 590 666 % 855 972 3,750 8,027
Golt Course 449 449 449 449 449 1,910 1,910
District Totals 40,093 41,138 42,479 44,513 47,013 97,827 llSl,({l

Table 4 indicates El Dorado will need additonal water by 1984 (the
year inv which dive;'sion requirements will exceed available supply, including
that fram Folsom Reservoir). The addition of the 30,000 afa sought by the

applicant for consurrptive purposes would satisfy estimated future demand until

about 2005 (EID, 15, Fig. 6-2).
8.2.2 Water Conservation

Substantial water savings are possible through water conservation. The

two camponents are sYstem improvements to reduce unaccounted for losses and
reduction of consunptivé demand. The applicant plans to reduce average annual
consumption per connection fram 1.00 afa to 0.62 afa. It is planned that
annual consumption per connection be reduced to: (a) 0.81 afa by 1984; (b) 0.65
afa by 1988 and (c) 0.62 by 2005 (EID, 19, 7-8). About 7,000 afa of water

currently diverted for consumption can be saved if this goal is accamplished

(gID, 19, 13; T, v, 31, 22-32, 3). -
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Approximately 46 percent of the water currently diverted is lost for
consumptive use due to unaccounted for losses (see Table 3). BAbout 40 percent
of such losses occur in the older ditches, pipelines and reservoirs used for
cdnveyi.ng water (EID, 19, 8). The applicant has the goal of reducing losses in
storacje and open ditches to 25 percent and losses in closed conveyance systems
to 10 percent. It is planned that annual losses in open ditches be reduced to:
(a) 32.5 percent by 1994 and (b) 25 percent by 2005. Annual losses in closed
conveyanée systems would be reduced to: (a) 25 percent by 1994 and (b) 10
percent by 2005 (EID, 19, 8). By reducing losses in open ditches ‘to 25 |
percent., 1,800 afa of water could be saved. The reduction of losses in closed

systems to 10 percent will save about 9,000 afa.

| Taken together, improvements to ditches and pipelines could save about
10,800 afa of water currentiy diverted but lost. It is estimated, however,
that about 3,000 afa of such savings are recoverable losses only if
unauthorized takings are terminated (T, V, 53, 11-54, 19 and 20, 2-20, 18).

If water savings through conservation (7,000 afa) is added to system
improvement water savings (7,800 afa), then 14,800 afa of existing water 1osSe
could be saved for use by El Dorado.

Article 10, Section 2, of California's Constitution provides thét "the
cjeneral welfare requires that the water resources of the State be put to
beneficial ~use to the fullest extent of which they are capable, and that the
waste or unreasonable use or unreasonable method of use of water be prevented."
This section also provides that the right to water does not extend to water
that is wasted. .In Section 100 of the Water‘C_o_de, the Legislature has declared

that it is the policy of the State that the waste of water be prevented. This

Board has been directed to take appropriate action to prevent the waste of
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water (Water Code Section 275). That the Board has responsibility and

authority to take appropriate action to prevent waste has been upheld in State

of California v. Forni, (1976) 5 Cal.App.3d 243, 126 Cal.Rptr. 851. It

was further held in this case that in order to assﬁre that water is not wasted | :
but is put to reasonable beneficial use, water users may be required to endure
some inconvenience and expense.-
Potential water savings from El Dorado's proposed conservation and
~ system i;ruprovement program are approximately 14,800 afa.  Water lost tQ other
bé“ffic‘:ial uses through an unreasonably high rate of consumption is not a
reasonable use of water. Similarly, unreasonably higﬁ water losses from
ditches and pipelines is not a reasonable method of use or method of diversion
of water. Given the circumstances present in this matter, the Board must
féquire the appiicant to initiate a water conservation and system improvement
program. The program should require the applicant to achieve specified
conservation amounts over -time in coordination with consumptive use of water - ‘

pursuant to permits issued in accordance with this decision. Achieving only 80

percent of El Dorado's stated goals would save about 12,000 afa of water.

- 8.2.3 Additional Considerations

Estimates of the future demand for water were reduced by agricultural
growth assumptions. No additional agriculture demand for water through 1986
was assumed A(EID, 15, Table 6-9). Testimony indicates this asumption is
unrealistic (T, XIX, 76, 5-77, 2; T, V, 34, 20-35, 8).

Similarly, estimates for the future supply of water were overstated.

A portion of El Dorado's existing water supply is obtained from Sly Park
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Reservoir. The safe yield for Sly Park Reservoir was estimated to be 23,000
afa by the applicant; however, during the 1976-77 drought the reservoir
yielded only about 16,000 acre feet (EID, 15, 7-11 and 10-6; T, II, 177, 1-177,
3). It appears prudent, therefore, for El Dorado to estimate again the firm

yield available.
8.2.4 Cost Of Saving Water

As stated previously, achieving only 80 percént of E1 Dorado'é ‘
conservation goals would save about 12,000 afa of water. If that savings were
spread over the period of time required’to develop the full beneficial use of
the 30,000 afa of water developed with the project, then an annual savings of
480 afa should be attained. Stated in other. terms, for each 5,000 afa of "new"
@tef developed'over a 4—year‘ period to meet the increased consumptive demand,
2,000 afa of savings should be attained.

The cost of saving water through the system improvement camponent of
the applicant's éonsewation plan is approximately $46 million-—#39 million to
renovate the ditch system, $2.4 million to renovate portions of the reservoir
system, and $4 million to repair high priority mains. The applicant eétimates
that the annual cost, on a "straight-line" basis, of savihg 5,400 afa (50%) is

more than $2.4 million (EID, 19, p. 14). If, however, the applicant's list of

© system improvements were prioritized on the basis of the least cost for the

water saved, approximately 2,400 acre-feet of water could be saved in four

_years at a cost of $5.3 million (EID, 95). This would involve five ditch

improvement projects and two main renovation projects. That magnitute of

expenditure would represent about 74% of the 1982 EID General Operating Budget
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water operation expenses if it were projected to remain constant over four

years ($7.2 million).

Although El Dorado testified that limited funds are available for
system improvements, édditional revenues could be raised in several ways.Those
were ‘through a revision in the rate structure with a systemimprovement set
asidg allocated from.the new revenues generated; capital connection fees for'
new hookups; creation of special assessment districts; and revermes from the

SOFAR project proceeds (T, V, 26, 11-27, 13). Obviously,increased user fees is

In addition to the systém improvement savings, 5,000 afa could‘ be
: : ' _
saved through reduction of cons'umptii/e demand. Ninety percent of that goal, or
approximately 6,300 afa, is to be attained by 1988 (EID, 19, 7-8). The program
to acganplish this includes metering tﬁe remaining 1,000 connections 1n the EID

service area, education of consumers with regard to conservation measures and

water saving devices, revised rate structures, and new building ordinances
requiring water saving dévices in new construction (T, V, 16, 7-19, 4). No
cost of implementing this component of the conservation program was given.
Except for installation of rﬁeters, the cost should be mininal.

| It should be notéd, however, that EID is mandated to expend $19
million to improve yva{:er quality to meet State Health Department standards for
drinking water. That expenditure would not conserve water but merely improve
its quality. The possibil-ity of obtaininé bond funds for those improvements
appears remote (T, XXv, 101, 20-102, iO‘). fhis indicates that some of the
revenue needed fof conservation measures would have to be diverted for water

quality improvements.

e,
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However, it does not appear unreasonable to require the applicant to
adequately finance conservation measures that would save 2,000 acre-feet of

water every four years.
8.2.5 Conclusions Regérding Consumptive Need

El Dorado's projected demand for water could have been postponed by a
water conservation and system improvement program such as currently planned.Ilf
water conservation and system improvements could be made rapidly, the need for
additional water could be deferred only until about 1988 ( T, VvV, 33, 10-33,
17). Even so, deferral of demand to 1988 is questionable if a reduction in
safe yield from Sly Park Reservoir and realistic agricultural growth
projections are considered. We conclude, therefore, that El1 Dorado has
demonstrated a need for the consumptive use of water and that such water can be
put to beneficial use. We further conclude that any approval of the project
should include a condition to require the applicant to implement conservation
and system improvement measures to conserve a total of 12,000 afa. A staged ’
amount. of 2,000 afa should be saved before each 5,000 afa of consumpitve watef

use is allowed (see condition 2.5).

9.0 Availability of Unappropriated Water

A prerequisite to the issuance of a permit to appropriate water is

that unappropriated water be available to supply the applicant. (Water Code

Section 1375.) Uriapprqxiated water does not include water being used by

others under a prior right (23 Cal. Admin. Code 653(a)) or the amounts of water
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;‘equired in the public interest for recreation, the preservation and
enhancement of fish and wildlife resources, and uses specified to be protected
in any relevant water quality control plan. (Water Code Sections 1243,
1243.5.) Accordingly, three questions must be answered regarding the

availability of water for El Dorado's applications to appropriate water:

1. Is water physicaliy available in quantity and season in the South Fork
American River to satisfy El Dorado's’ applications?

2. 1Is sufficieht'unappropriated water available in quantity and season to"
satisfy El Dorado's applications if one considefs the water right
claims asserted by PG&E, the Bureau and the Hames Association?

3. | How much water is required in the public interest for recreaf;ion, fish
and wildlife, and uses specified in relevant water quality control

plans?
9.1 The Project

. Appli_cations and petitions for assignment of state applications have
been fiied proposing the appropriation of 600 cfs by direct diversion and
?00,368 afa by storage of water for the generation of power and 150 cfs and
' 225,368 afa of water for consumptive uses via diversion of water from the South
Fork American River and its tributaries. Total diversion proposed for
consumptive use purposes is limited to 30,000 afa. Substance of these

applications is shown in Table 2.
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9.2 Seasonal Availability of Water

The applicant has requested a year round season of direct diversion of
water for both power generation and consumptive use purposes and a season from
September through July to collect water to storage (see Table 2). Prior
decisions by this Board have found that unappropriated water is not *yailable '
in the Sauth Fork American River by direct diversion for consumptive use

pui:poses and by storage for any purposes during the months of July through

October (Decision 893 and 1045). We conclude, therefore, that any approval of
El Dorédo's applications must include a condition limiting the season of .
diversion to November through June except for direct diversion for power

purposes that may remain as a year round diversion (see conditions 1.1 ard 2.1).
2.3 Water Physically Available

The applicant presented a model demonstrating that on an average

" annual basis, minus the months of July through October, the quantity (afa) of

water requested by El Dorado is présent in the watershed. The model does not
show, however, that the maximum rates requested for direct diversion are
present on an average annual or monthly basis. It is possible, nevertheless,

that the rate of diversion may be reached on a daily or weekly basis (EID, F,

EID, 52).

Given the relationship between the requested rate of diversion and the

water available on an average monthly basis, it is readily apparent that ‘the .

full approval of El Dorado's project could mean that no additional water would

be available for future appropriation from the South Fork American River above
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Placerville. We find, accordingly, that any approval of El Dorado's
“applications should include a condition that will assure that same water will '

be av_éilabie within the watershed for future development (see condition 1.7).
9.4 PG&E Protest

The protest of PGSE was made on the basis that tllqe. applicatibns would
injgre vésted rights. ‘Whi;le_ PG&E identified thirteen vested right claims in
its i)rotest only eight could be affected by El Dorado's application. 1In
general, water rights initiated earlier in time have priority overl rights
subsequentiy initiated. With one exception the eight claims have an earlier
p:iority date than El Dorado's applications or the state-held applications for
which assignment is sought by El Dorado. The applicant did not contest the
claims asserted by PG&E.

o PG&E dJrrently uses the water 'it‘ap'propriates t0O generate power nea.r
Po‘llqck Pines. The applicant's operational studies are based on the asumption
that it would be able to use a substantial portion of the waté: currently
diverted by PG&E (EiD,' 51). After.usi‘r;g the‘water,l El Dorado would return the
water to PG&E at Pollock Pines for the generétion of power (EID, C,. 17). The
'operation of El Dorado's project in conjunction with PG&E's projectwill
generate mofe; power frqn‘a given quantity of water than will PG&E's project
when operated alone. |

Even‘ though PGS&E has prior rights to water necessary for El Dorado's
pfoject, it may be'compelled to enter into an agreement to make the waterA
~ available to El Dorado. Arfticle 10, Section 2 of California's Constitution

provides that it is state policy that water resources be put to the fullest.
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~ beneficial use of which they are capable and that the right to the use of water

shall be limited to the amount required for the beneficial use to be served.
Exercise of a claimed water ricght in a manner that would deny a subsequent
appropriation the reasonable and beneficial ﬁse of water, where the claimant's
beneficial use is not reduced by the subsequent appropriation, would result ‘in

waste of water. This Board has 'the responsibility and authority to prevent the

- waste of water. (Water'Coae Section 275.)

Fartunately, PG&E has indicated that its protest can be resolved if E1
Dorado will enter into an agreement whereby PG&E is assured that its rights
will be kept whole (PG&E, Protest 04/10/81; PG&E, A, 4). El Dorado has
indicated a willingness to enter into such an agreement (T, XXII, 69, 8—70, 26;
T, II, 58, 17-60, 6). We conclude that any approval of El Dorado's
applications should include a condition requiring El Dorado. to reach an .

agreement with PGS&E prior to cammencing project construction (see condition

. 1.6).

9.5 Bureau of Reclamation Protest

The protest of the Bureau is based on the allegation that El Dorado's
épplication, if approved, would impair the rights to appropriate water held by
the Bureau at Folsam and Nimbus reservoirs near Folsom, California. (see Map

1; see Table 5, for Bureau water rights.) Such impairment, it is claimed,

wauld be caused by reductions in the amount of water reaching the reservoirs

due to system losses and consumptive uses occasioned by the proposed project.
Further reduction of flow, it is alleged, could be caused by El Dorado's use of

South Fork American River water in another watershed.
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TABLE 5

SUBSTANCE OF USBR RIGHTS AT FOLSOM DAM

v

A—ﬁ__‘-
| P CIVERUON AMOUNTS DIVERSION POINT :
APPL, | DATE . SOURCE - : N0BLM PURFPOSE PLACE OF USE
w. | FILED DIRECT .| season | STORAGE 1 season ["er 7w [Ronpe
5618. 7/23/21 1) Echo Lake, Truckeﬁ. 2,000 [1/1-12/3% t NN |N7E Power Folsom Power Plant
River; ’
2) Medley Lake (Lake 5,900 [1/1-12/3Y 30 fi2N |17E
Aloha) So. Fork
American River )
3) Twin Lakes (Caple 28,000 [1/1-12/31 18 hON 18E
Lake) So. Fork
American
4) Silver Lake, So.
Fork American 10,000 [1/1-12/3% 32 [ION }V7€
42,900
13370 10/1749) American River at 8,000 §1/1-8/1 }1,000,00Q11/1-7/1} 2¢ NON |7E |lIrrigation, Salinity |Within 500,000 acres
Folsom Reservolir ] & Flood Control
13371 10/1/49] American River at 700 31/1-8/1 {300,000 [¥1/1-7/1] 24 NON [7E |Municipal, tndustrial,[Vicinity of City of
: Folsom Reservolir domestic & recreation | Sacramento.
13372 10/1/49} American River at 8,000 §/V-1273111,000,00q11/1-7/7 | 28 hown {76 [power Folsom and Nimbus
Folsom Reservoir : 16 J9N |7E Powerhouse
14662 [1/29/82 American River at 300,000 11/1-7/1] 24 ION {7E |Power Folsom and Nimbus
Folsom Reservoir 16 19N J7E Powerhouse

The Bureau presented evidence that the project will reduce the inflow to Folsom

Reservoir by 33,000 afa on an average arinual basis (T, XXI, 17, 9-17, 19). The

Bureau also indicated the project will have a greater effect on its Folsam

rights ifAuburn Reservoir is built because there will be fewer spills at

Folsam Reservoir (Bureau, A, 3). Reduced.inflow to Folsom, it is contended,
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will interfere during the three and one-half year critical period with the

Bureau's ability to deliver water during June 28 through Octcber 31 when stored

 waters are reduced to minimum levels to satisfy contractual obligations (T,

I, 18_, 2-19, 16). Reduced inflow would also reduce Foisom reverues to the
Bureau fram the sale of &ater and from power generation at Folsbm and Ninbus
dams. Finally the Bureau contends that as a matter of law, the Board cannot
diminish the inflow to Folsam Reservoir by any approval given to El Dorado to

appropriate the water of the Sauth Fork American River.

2.5.1 Priority of Bureau Rights

Licensed application 5618 for 42,900 afa is held by the Bureau and has

a priority date of July 23, 1927. Licensed applications 13370, 13371 and 13372

have an Octcber 1, 1949 priority date Licensed application 14662 has a January.

29, 1952 priority date (see Table 5). On February 27, 1958, the Department of
Water Resources released the priority of state-held applications 7936 7937,
7938, and 7939 in favor of permitted applications 13370, 13371 13372 and 14662
held by the Bureau for the Folsam Reservoir.

Licensed application 5618 is earlier in time and has priority over any
application held by El Dorado or any state-held appllcatlon that may be
assigned to El1 Dprado. This priority does not 1nvolve enough water (42,900
afa) to affect the feasibility of the project.

State-held Application 5645 has the next eafliest priority of the
applications under consideration. E1 quado seeks assignment of that
application. Appropriation of 70,000 afa under application 5645 could supply

about one-third of the appropriation needed to meet the consumptive use
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requiremenrs of the project (see Table 2). Application 5645 has priority over
any of the remaining Bureau water rights. That the project would divert some
cbnsunpti:‘{e use water fram the watershed of the South Fork American River and
thereby diminish return flows to Folsom Reservoir is not a valid Bureau protest
if appli'cation 5645 is assigned to E1 Dorado.

Permitted appiications- 13370, 13371, 13372 and 14662 held by the
~Bureau have a junior prlorlty to state-held applications 7938 and 7939.
Applications 7938 and 7939 authorize the diversion and storage of 1,050,000 afa
for , power and consumptive use purposes (see Tables 1 and 2); however on
February 27, 1958 the Department of Water Resources released the priority of
applications 7938 and 7939 in favor of appllcatlon,l3370, 13371, 13372 and
14662. The effect of the release is that a person who subsequently
approprlates water under this state—held appllcatlon will not be able to assert
the priority of appllcatlons 7938 and 7939 against applications 13370, 13371,
13372 and 14462, with the following exceptions.

State-held applications may not be released from priority if the
county in which the water originates would be deprived of water necessary for
its development. (Water Code Section 10505.) The operative language in the
1958 release from priority provided, in part:

"The Depertment of Water Resources... does hereby release fmﬁ

priority to fhe United States of America all ‘prior rights existing

under Applications Nos... 7938, and 7939...in favor of Applications

Nos. 13370, 13371, 13372, and 14662 of the United States; SUBJECI‘, _

HOWEVER, TO the prior rights of any county in which the water sought

to be appropriated originates to use such water as ney be necessary

for the development of the county..."
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The Board implemented this provision by including the following term issued
onapplications 13370, 13371, 13372 and 14462 for the Folsam unit of the Central_

Valley Project (CVP):
“The amounts which may be diverted under rights acquired or to be

acyuired under this permit are and shall remain subject to reduction

by future appropriation of water for reasonable, beneficial use within

the watershed tributary to Folsom Reservoir." (Emphasis added)
Moreover, units of the CVP identified in the California Water Code are subject
to the requirements of Water Code Sections 11460 and 11128, the watershed
protection statutes. These statutes also have the effect of reserving water
for local development. The applicant's project will supply water neceséary for

development of the county, watershed and area wherein the water originates.

9.5.2 Application of Area of Origin Law is Neither

Retrospective Nor Unconstitutional

The Bureau contends that diminishing its permitted amounts is
unconstitutional beéause Congress authorized the Folsam Project in 1949 and the
aforementioned provisions‘ of the Water Code providing protection to counties
and watersheds of origin were not enacted until 1951 (Bureau, Statement, 11).

This contention is factually erroneocus. The statutory antecedent of
Water Coae Section 10505 -- the present codification of the ‘county of origin
protection principle — was first enacted in 1931, as an amendment to the 1927
legislative act which created the state filing system. (Stats. 1981, ch. 720,
p. 1513.) With minor amendments, which are not relevant to the application of
the principle in this proceeding, that statute has remained in force to this

day. The statute had been a part of California's water law for eighteen years
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when the Folsom project was authorized by Congress. Since 1931 the Statute has

providgd that the priority' of a state-held application shall not be released if
the coﬁnty in which the water originates would be deprived of water necessary
for its deve.lopment. The a'forementionéd reservation on the release fram : A o
prio;'ity by the Department of Water Resources was based on Water Code Section
1050'5.. Clearly, this reservation is not a retrospective application of a
statute. |

Moreover, the State Central Valley Project Act was approved by the
Legislature and the vaer%nor in 1933. (Stats, 1933, ch. 1042, p. 2643.)
Through the réferendum process, that Act was‘approved by vote of the peopie at
a special election on December 19, 1933. The statUtory antecedent of present
Wat;er Code Section 11460 was a provision of that Act (Stats. 1933, ch. 1042,
sec. 11, pp. 2650-2651.) and_ﬁith minor amendment has remained in force to this

day. Water Code Section 11460 provides that in the construction and operation

. of tﬁe projeét, no watershed or area wherein water originates, or an
immediately adjacént afea which can conveniently be supplied with water
therefram, shall be deprived of the prior right to all water reasonably
required to serve the beheficial' needs of its irhabitants. In 1951 Water Code

-Section 11128 was enacted. It expressly applied the requirements of Water Code
Section 11460 to units identified in the State Central Valley Project ‘Actwhen
constructed or operated by the Féderal Government; Folsam Reservoir is such a
unit. when enacting the American ﬁive;: Basin Develpmént Act (P.L. 356, 8lst
Congress; 63 Stét. 853) in 1949 Congress provided, in part:

' "Nothing contained in this Act shall be construed by implication or
otherwise as an allocation of water and in the studies. for the : ‘ “

purposes of developing plans for disposal of water as herein
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authorized the Secretary of the Interior shall make recammendations

for the use of water in accord with State water laws including but

not limited to such laws giving priority to the counties and areas of

origin for present and future needs." (Emphasis added)

‘The application of Water Code Sections 11128 and 11460, through conditions on -

"Bureau appropriations, to protect counties and watershed of orgin is not a

retrospective application of a statute to the Bureau's permiﬁs. Congress was
fully aware of 'and recognized the necessity of Bureau campliance with these .
statdtes.

We further find that over the long period dur‘ing which it has been
constructing or operating water projects in California, the Bureau has sought
and obtained many appropriative permits under California's water right laws.
In addition to its Folsom Project permits, tﬁe Bureau has obtained permits for

other units of the Central Valley Project and for other projects. Virtually

"~ all of these permits contain conditions protecting the prior rights of the

areas of the waters' origin. The Bureau has accepted these water -right

entitlements issued under 'the laws of this State. It has availed itself of tho )

authority and benefits conferred by these entitlements in constructing or

operating works for the appropriation of the waters of this State. The hour is

very late for the Bureau's assertion that it need not respect the entitlement
conditions protecting the interests of the areas in which the water
originates. These conditions -~ no less than the authority and benefits — are

part and parcel of the entitlements.
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9.5.3 Applicatioh Of State Law Reducing Bureau Water Is Not Inconsistent

With Congressional Directives -

The Bureau also contends that any diminishment of the water the Bureau
nuy approériete under its permlts is inconsistent with Congressional
auﬂmoriiatidn of the project because Congress intended that a specific quantity
of water would be a'vailable for .consulrptive use and power purposes once ‘the
project was constructed (Bureau, Statement. 7) .

When enactmg the Reclamatlon Act of 1902 (32 Stat. 390, as codified,

43 U.S.C. Secs. 372 383) authorlz:mg constructlon of water projects by the’

Department of the Interior, Congress provided that the Secretary should proceed .

in conform].ty with state water law. The United States Supreme Court has held
that the Uru.ted States government must ccmply with the form and substance of

state wate: law that is not directly inconsistent with congressional

directives. (California v. United States, (1978) 438 U.S. 645, 57 L.EA.2d
1018, 98 S.Ct. 2985.) Finally the American River Basin Development Act of 1949

provided that the Secretary of the Interior should plan a project in accord

with California water law including laws giving priority to the counties and

areas ef origin for present and future needs. In view of the specific mandate
in tﬁe Act of 1949, we are unable to comprehend any basis for the Bureau's
assertion that the reservation provisions of California law for the counties
and areas of origin are in conflict with a Congressionai directive authorizing
the Folscm Unit of CVP. The Bureau's reading of the Act of 1949 contradicts

Sectlon 8 of the Reclanatlon Act of 1902, California v. United States and the

Act of 1949.

‘Accordingly, based on all of the evidence and legal materials before

[




¥
us, we find that California area of origin laws, as applied in this dec’is’ion,'

are not inconsistent with any Congressional directive.

9.5.4 Reduction of Bureau Water Does Not Violate Article X,

Section 2, of the California Constitution

The Bureau contends that the Board's implementation of Water Code

Sections 10505, 11128 and 11460, violates Article X, Section 2, of the

California Constitution (Bureau, Statement, 10). This Constitutional provision

mandates that the general welfare requires that the water resources of the

_state be put to beneficial use to the fullest extent of which they are capable

and that the waste of water be prevented. The Bureau apparently alleges that -

approval of the appllcatlons would prevent water from being. fully put to
_vbenef1c1a1 use. . Beyond thlS sketchy contentlon the Bureau does not develop

- facts that mght be related to it. Callfornla dec1s1onal law has repeatedly

held that a determmatlon of whether water is wasted 1nvolves ‘consideration of

all relevant facts anc'i circumstances. (In re Waters of- I_ong Valley Creek

Stream Systan, (1979) 25 Cal. 3d 339, 158 Cal Rptr. 350 599 P 24 .656.) We find

that the uses prcposed by appllcant s pnoject are beneflclal and that they are -

non—wasteful reasonable, and to be rrade under reasonable methods of use and

i

‘ dJ.vers:Lon- the Bureau has subm].tted no substantlal ev1dence whlch would suggest "

a contrary flndlng.

Water that would be used by the. pro:ject is already used by PG&E to

generate electrlc pmer. The appl].carrt s project is based on the assumptlon

a that it Wlll be able to use a substantlal portlon of the water currently

diverted by PG&E (EID, 51). After us_lng the water, El Dorado would return ‘the

49



o ‘_operatlon of El Dorado s pro;;ect 1n conjunctlon w1th PG&E w111 generate more

- water to PG&E for the generatlon of power at Pollock Plnes (EID, C, 17) The- .

5

(l-',power from a gJ.ven quantlty of water than w111 PG&E s progect when operated

"-"alone. We conclude, therefore, the progect is in furtherance of the : :-: "- S B ‘
» .v‘-requlrement that waters be put to beneflclal use to the fullest extent of whlch B

they are. capable and does not V101ate Artlcle 10, Sectlon 2.

. 955 ‘;‘ If Reservatlon Is V01d

'I'he Release of Prlorlty Is Also V01d

" 'I‘he releases of prlorn.ty of state—held appllcatlons 7938 and 7939 m .
R favor of perrmtted appllcatlons 133’70, 13371 13372 and 14662 were subject to -
the reservatlon in favor of the county of or:LgJ.n. I‘f thls Board concurred w1th

Aany of the Bureau s contentlons 1ntended to frustrate the ccunty and watershed

B of orlgln reservatlons, we would be forced to conclude as a. matter of law that

- ,the release of prlorlty 1n favor of the Bureau must also be set as1de. , That

’

Pt 1s, as'a’ matter of law, ass:.grment could be made under CalJ.forru.a Law only lf

',_the county of or:LgJ.n was protected. (Water Code Sectlon 10505 )

96 S Northern Slerra SmrmerHomesAssoclatlon Protest
'I'he pro:;ect w111 reduce flows 1n the Souﬂ'\ Fork Amerlcan Rlver between
the Forni dlversmn dam and PG&E s dlver51on dam near Kyburz. : Several

protestants were concemed that the reduced flms in thls reach would nort be e

sufflclent to meet the consumptive needs of cabin owners. These protestants .
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1)

include Arden Hall and the Homes Association. The Homes Association is an
interested party representing 154 summer hame owners using Forest Service land
in the vicinity of the upper reaches of South Fork American River (Cabin, C, 1).

Hydrologic calculations by the applicant indicated that if a use of

. 200 gallons per day is assumed for 150 cabins, the total daily demand would be

30,000 gallons per day. This figure is less than 0.05 cfs and is about 0.2
percent of flows that must be bypassed in accord with mitigation flows for

fisheries as proposed in the vicinity of the cabins (T, VIII, 85, 25-86, 21).

9]
]
<
2
1]
v

roject will bypass sufficient f1

satisfy the cabin owners
consumptive need for water.

The Riversidg Tract is one of several tracts represented by the Homes
Associat;idn. Evidence presented during the hearing indicates that the thirteen
parcels in the Riverside Tract may be riparian to the South Fork American Rivér
(T, XX1Iv, 45, 8-46, 19; Cabin 5). Additional evidence in the record indicates
that a substantial number of the cabins are situated on sites. that might be |
rif:arian to the river. No evidence was presented to indicate whether sﬁch
sites physically join the river so that they might be considered as having

riparian status. Even assuming that such cabin sites do join the river,

‘whether the sites are entitled to riparian status under the law is doubtful.

_(McKinley Brothers v. McCauley, (1932) 215 Cal. 229, 9 P.2d 298; California

Oregon Power Co. v. Beaver Portland Cement, (1935) 295 U.S. 142, 55 S.Ct.

725; Federal Power Cammission v. Oregon, (1955) 349 U.S. 435, 75 S.Ct. 345.)
Given the doubtful nature of the cabin owners claimed riparian status
and the fact that El Dorado proposes to bypass flows at its diversion dams in

excess of the domestic needs of the cabin owners, the Homes Association claims
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need not be considered when determining the availability of unappropriated
water. Addi'tiopal concerns of the cabin owners will be addressed under

subsequent headings.
9.7 Conclusions Regarding Availability of Water

The Bureau testified that the project would reduce the inflow to
Folsom Reservoir by 33,000 afa on an average annual basis. However, the Bureau
did ﬁot present eﬁdence that it had a prior legal right to such inflow (T,
xXxxa, 334, 11-34, 20). Further, the Bureau does not contend there is no-
unappibpriated water in the South Fork American River above Folsam Reservoir
(T, XXI, 45, 3-45, 13). No testimony was introduced by either the applicant of
thé Bufeau tending to show how much water the Bureau has actually put to use at
Folsam Reservoir or how much water it has spilled while carrying out its flood
coﬁtrol operations.

Analysis of streamA gaging data indicates that on an average annual
basis there is a.boﬁt 2,406,000 afa in the American River at the Fair Oaks
gage. About 45 percent of this flow originates in the South Fork of the
American River. After subtracting water rights that may be asserted by ‘t‘ne
Bureau, the City of Sacramento and users dwnétream of Folscm Reservoir, and
considering the amounts of water required in the public interest for recreation
and for fish and wildlife, it appeafs there is an amount in excess of 60,000
acre feet available for appropriation on an average annual basis from the Soqth
Fork American River. |

In conclusion, it appears that there is sufficient unappropriated

water for the project. Further if applications 5645, 7938 and 7939 are
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assigned or released .to El Dorado, the applicant will have sufficient water fof
the project although some small portion of the right reqﬁested would be junior
to the Bureau rights. As a practical matter, the Bureau woald be erititled to
appropriate. by direct diversion for power purposes all return flow from the
proposed project.

The Bureau would not be entitled to store for any purpose, or divert

directly for consumptive use purposes, return flows reaching Folsam Reservoir

‘during August, September and October. However, these flows, which the Bureau

must bypaés through its reservoirs, would help meet requirements for flows
downstream from Nimbus Dam.and meet Delta water quality standards. Thus the
Folsam Unit ‘of the CVP would be substantially unimpaired.

The Buréau's own testimony indicated that inflow to Folsom Reservoir
would be reduced by about 33,000 afa from the project;s proposed operations, - an
amount that is insignificant when examining the 1,050,000 afa that can be
assigned to El Dorado under Applications 7938 and 7939. Finally, the Bureau
did not contend that it was legally entitled to all or part of the 33,000 afa

reductions in inflow to Folsom Reservoir.

10.0 Project Econamics

Large hydroelectric projects are capital intensive_,- that is, such
projects require a large initial capital investment before benefits fram the
sale of power begin. Such projects becane campetitive with other a1£erna’tives
for producing power over an extended period of time because operating éxpens,es
are lower. Operating costs tend to be lower and subject to lower cost |

escalation when compared to other conventional technologies because water is

53



: usually a free renewable resourse. By way of contrast, oil, gas and coal are

nonrenewable resources that a.re expected to become much more costly over t:.me
10.1  Project Costs ..

Pro:ject costs can'be separated mto two major categorles-—costs
assoclated w1th constructlon and costs associated w1th flnancmg Constructlon
costs 1nclude such 1tems as englneerlng, plannlng, des:.gn and rranagement, land
: aqu151t10n for roads, :dams reservour and plpes, supplles for oonstmctloh, and
‘ generators. - It 1s Jmportant to note that constructlon costs also. 1nclude
capltallzed costs assoclated w1th mltlgatlon measures for recreation and the

envlromrent . (EID, 9).

10.1.1 Construction Costs

The applicant has .estitrated what final constroction costs wouid be if
constructlon were campleted by 1986 and 1987 (EID, 11 and 12). These two dates
assume that four years w111 be requlred for fmal des1gn ‘and construction
(EID, 10 and 11 and 12). The 1986 completion date assumes that all reqolred
goverment' approvals would be obtained on or about Novem‘oer 1981 (T, II, 105, 5
105, 25). Required app‘rovals include those by this Board and the 'F‘eceral . -
Fnergy Regulatory Cammission (FERC). Campletion of construction by 1986 is now
out of the question. Further, given the necessity of finding a power
purchaser, negotiating a power contract, and obtaining approval from‘ the FERC,

completion of construction before 1987 appears highly optimistic. :
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AEstinated final construction costs for project campletion by 1986 and
1987. are $365 and $400 millions of dollars, respectively. The difference -
between the 1986 and 1987 estimated construction costs is inflation. 'I'he
applicant has estimated that the ‘escalation rate for projects of this type is
around 10 percent (EID, C, 23; T, 1I, 93, 16-99,6) and that a change of one
percent in the escalation rate would alter project costs by about 5 percent (T,
II, 94, 20-95, 8). It was further estimated that the range of accuracy for the
estimated cost of construction forecasts was in the 5-10 percent range (T, II,
97, 7-102, 5).

In 1978 dollars, capitalized mitigation costs amount to about five
percent of project construction costs, or two percent of the fotal'cost
which includes finance charges. To same extent this figure understates the
actual contribution El Dorado is making for project mitigation measures. For
example E1l Dorado has entered into agreements with the Californa Department of
Fish and Gan'e,vvthe California Department of Boating and Wa,terQaiys, and the
American River Recreation Association to release water to mitigaté the
project's impact on fisheries, rafting and kayaking. Although these mitigation
measures are not capitalizedvthey nevertheless represent a reduction in project

power benefits. Similarly, capitalized mitigation costs do not include anmual

operation and maintenance costs associated with proposed mitigation measures.

10.1.2 Financing Costs

Financing costs are primarily interest charges associated with
borrowing money through the sale of bonds to pay construction costs (EID,

57B). El Dorado evaluated the size of the bond issue required to fund
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opnstruction (EID, G, 1). The bond issue was sized at two different rates of
interest - 12 percent and 13 percent (T, VIII, 100, 14- 100, 20). It was also
assumed that the face value of the bonds would be discounted up to 5 pércent at
sale. This has the effect of raising the net borrowing rate by about 0.25
percent (EID, G, 2).

Using the $400 mi.llién estimated cost of construction for project
canpietion by 1987, it was estimated that the size of the bond i.ssue»would have
to be $591 million at 12 percent and $604 million at 13 percent (T, VIII, 146, |
17-146, 26). The large increase in the size of the bond issue above actual
construction costs is the result of borrowing (sale of bonds) to pay interest
on borfowed principal during the three and one-half years the project is being
constructed and before project revenues cammence (EID, G, 3, and EID,' G, 5).

Ccmputatidn of the annual. debt service payments for the project at the
12 and 13 percent interests levels shows that each one percent decline in the
interest rate will lower amual debt service payments by approximately $7%
million (EID, 57; T, VIII, 146, 17-147, 4). Spread éver the expected average
output of the 461.5 million kwh, this cost reduction represents a drop of about
10 percent in the calculated cost of pbwer fram the project for every one
percent drop in the interest rate on the bonds to finance the project.
Consequently, the economic attractiveness_of the project is very sensitive to
the cost of financing.

Waiting for interest rates to decline, however, will create other
oomplicatiohs. Every month the start of construction is delayed, the cost of
constructing the project escalates due to inflation in the costs of material,
labor, and equipment (EID, C, 25). The escalation in consﬁruction
cost translates into a larger financing requirement. A decision to wait for

interest rates to decline, and thus reduce financing costs, must be weighed
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against the increase in construction costs due to escalation (T, XVIII, 167, 6-

169, 15).
10.2 . Size of Bond Issue

The applicant's electorate has approved a $560 million bond issue(T,
VIII, 100, 21-100, 23). The maximum legal interest that may be paid on the

bond issue is 12 percent (T, VIII, 101, 18-100, 24). The bond issue is not

. large enough to cover the cost of construction for the optimistic schedule

calling for campletion of construction by 1987 if interest rates are between lé
ard 13 éercent. Testimony showed that it is possible to supplement the $560
million bond issue by borrowing fram other sources (T, VIII, 103-104, 11-104,
14); however, it was also testified that if more than $30 million were needed
to augment the $560 million bond issue same other means of financing would
probably be sought (T, VIII, 149, 12-149, 18). It appears that the means of

/

financing the project is in doubt and that another vote by the electorate on a

larger bond issue is not out of the question.
10.3 Conclusions Regarding Econamics

To summarize, this project is capital intensive with the cbst of
project construction increasing due to inflation. More time will be needed to
commence and camplete construction of the project than indicated by El Dorado's
planning. Similarly, the cost of project financing is interest sensitive.
Escalation of project costs and interest rates make project financing

changeable. The cost of financing project construction has already exceeded
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the $560 million bond approval and use of the original bond authorization in

.this amount is in doubt. Finally, the total cost of financing the project's

construction must be paid for by utility companies. No utility has entered
into a contract to purchase the power.

Given these circumstances, we have reservations whether the project is

ecork:mically feasible and we are concerned whether the project will be

constructed within the foreseeable future.l We conclude, therefore that any
Qﬁ)pr_oval of tl;li‘s pmjéct must include conditions to assure that due d_iligence
is exercised in constructing this pfoject and putting water to beneficial use.
Without such provisions this project could languish for years in search of a
power purchaser while other feasible projects for using South Fork American
River water are foreclosed (see conditioﬁs 1.2 through 1.5).

i

11.0 Due Diligence

A person issued a permit to appropriate water is required to construct
the works hecessary for appropriation and to put the water to.beneficial use
with due diligence (Water Code Sections 1396 and 1397.) An application may be
denled if it does not appear that the applicant will be able to proceed within
a resacnable time due to the absence of required financial resources. (23 Cal.
Admin. Code 776.) Protestant Friends of the River contends that El
Dorado'sappl.i-cations should be denied because there has been no showing that _
the project can be pursued with due diligence (0. Brief, 2-4).

This Board is required to adopt permit conditions that will assure

" that the works to appropriate and put water to beneficial use will be

constructed with due diligence. (Water Code Section 1397.) At a minimum such
conditions provide dates by which the permittee shall begin construction,

camplete construction and put water to full beneficiul use.
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As previously discussed El Dorado proposes to finance the project
through the sale of power to an electric utility. However, El Dorado, £hus
far, haé been unable to find a utility to puréhase the power. It was also
found tﬁat El Dorado had shown that the cost of power fram the project, within
a wide range of uncertainties, was comparable with other options under .
consideration by utilities for producing pwerr. Ard finally, it was concluded
that utilities would need to acquire thousands of megawatts of new generating
resources in the next ten years.

In cur consideration of the project economic feasibility (see Section
10.1), we found that the project was becaming more expensivé with the pas‘sage_
of tﬁrve and that El1 Dorado's 1987 date for campleting construction was
optimistic. Further, even though the cost of the project is sensitive to

interest rates, the project costs have already exceeded .availa'ble financing and

. the method of project financing is uncertain.

Although we have reservations concerning.the projects feasibility,
consideration must be given to the fact that the project would, if constructéd,
put unappropriated water to reasonable beneficial use and would increase the
total quantity of powér being generated by the more efficient use of water
appropriated by PG&E. We are especially impressed by the significant
agreements E1l Dorado has negotiated with protestants to miticate project
éffects (see paragraph 12.0). In view of these factors, it is concluded that
El Dorado should be given a reasonable period of time in which to cammence

construction of the project (see conditions 1.2 and 1.3).
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11.1 Time Control Factors

Whether E1 Dorado can reach an 'agreement with buyers for the sale of

_power is in large measure dependent on interest rates. The record suggests ’
that if interest rates on municipal bonds decreased to 10% or less and appeared -
to be stable or declining, then SMUD woﬁld find the project more attractive
(sMID, 5). Since this factor is outside the control of the applicant, a simple
time limit for signing a sales agreement or for cammencing construction is
unrealistic. - Witnesses have indicated the following steps (other than a water

righﬁ permit) must be campleted before construction can commence (T, VIII, 148,
18-149, 11; T, XIX, 95, 19-96, 7):

1. Sign agreement(s) with purchasers for power sale.

2. FERC license proceeding.

3. FERC license cbtained.

4. Final engineering ciesign and specification of project éanponents. |
5. Construction out for bids.

6. Construction bids received.

7. Winning bid . chosen.

8. Bond amount established.

9. Approval of bond by District Securitiés Diviéion, State Treasurer's

Offiée

10. Bond offering printed and placed on market.
11. Bond bid received. o

12. Winning bid' chosen. . .




11.2 Time Span

Steps 2 and 3 require 90 to 180 days (T, XIX, 148, 18-149, 2). Steps
7 through 12 require 60-90 days (T, VII, 95, 19-96,7). Step 4 requires about
11 months and steps 5 and 6 approximately 3-4 months (EID, 11). Altogether
thén, stéps 2 through 12 will require 19 to 24 mhths. The signing of a lpcwer
sales agreement is the event which will set these other steps into motion. We
conclude, therefore, that a minimm of 24 months be allowed after signing a

power sales contract to start construction (see condition 1.3).

12.0 Mgreements Mitigating Project Impacts

The Board is required to allow the appropriation o.f water under suchv
conditions as will in its judgment best conserve ‘the public interest. (Water
Code Section 1253.) The Board may reject an application which does not ‘best
serve the public interest. (Water Code Section 1255.) Numerous requests for
conditions were made to the Board during the hearing.

The applicant has entered into agreements with four profestants to
mitigate project impacts and to resolve objections to the projécf.. These
protestants include: DFG, The California Department of Boating and Waterways
(BsW), The American River Recreation Association (ARRA) and The E1 Dorado Wine
Grape Growers (Association). 1In addition to the agreemenﬁs with prvotestanﬁs,
El Dorado has entered into anagreement with the United States Forest Service
(USFS). Excluding the USFS, the applicant asks the Board to approve the
proposed project subject to conditions agreed upon in the agreements. The

protestants ask the Board to include the agreed upon conditions in any project
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approval although they do not necessarily support approval of the project. In

general terms these agreements deal with the subject of mitigation measures for
fisheries and wildlife, recreation boating flows and the resevation of project

water for ‘agriculture.
12,1 Fishery and Wildlife Mitigation Agreements

The South Fork American River and its tributaries are a significaht
fishir}g resource (F&G, A, 10-23). The lands surrounding the project are valued
for wildlife habitat including deer ﬁabitat (F&G, A, 26-34). Extensive public
use is made of South Fork American River and its tributaries for fishing
(staff, 14, Vol 2, 5-12). Similarly the lands surréﬁndings the project are
used for camping and hunting (Staff, 15, 3-6). The project and its operation,

including development within El Dorado's service area, will directly and

indirectly affect fiéhexy ard wildlife resources (F&G, A, 4).

The épplicant hés entered into an agreement with DFG to mitigate the
impacts of the project on 'fiéh and wildlife. The objective of the mitigation
measures is to maintain fhe ability of the region to support fishery and
wildlife camunities at preproject levels (Staff, 14, 3-7:; EID, 8 and 9; T,
XXI, 57, 4-56, 6). The agreements include the following mitigation measures:

I. Fishery Mitigation
a) Suffi'cient water to sustain aquatic life in streams during
60nstruction;
b) The objective that the project would be operated to assure no

net fishery loss;
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d)

e)

a)

b)

c)

a)

b)

c)

Specification of minimum flows and maximum temperatures on
various streams;.

The management of fisheries in Alder and Texas Hill
Reservoirs; and

Conduct of post project studies to determine if proposed

fishery mitigation measures are effective and if not

effective what additional’ measures might be implemented.

II Recreational Mitigation
Public fishing corridors along portions of Sly Park and North
Fork Weber Creek; | A
Recreation management plan for Alder Reservoir; and
An attempt to control second home development on private
timber lands within the Alder Resrvoir viewshed.

III Wildlife Mitigation

Clearing plan for Alder Reservoir site and an attempt to
est;ablish raptor nesting;
Amuisition (easements or fee) of 1500 acres of winter deer
range and 480 acres of summer range for deer;

Acyuisition, development and maintenance of 66 acres of

wetlands and 10 acres of ponds,
Preproject study to determine the need for a fence to divert
deer around Alder Reservoir to prevent drowning and, if

necessary, construction of the fence.

The applicant has entered into an agreement with the USFS to mitigate

. the impacts of the project and for management of project facilites on federal

lands. This agreement is allied with the DFG agreement and closely supports
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it. The agreement includes the following measures:

a)

b)

c)

d)

e)

Operation or funding of operation of recreation facilities in
the vicinity of Forni and Sherman diversion dams and at the
Alder Reservoir; |

Minimum drawdown of Alder Reservoir:

Reduction of project visual impacts associated with
pipélines, dams, siphons and borrow areas,

Erosion control, spoil storage and stabilization and
revegetation of abandoned spoil

USFS effort to acquire by exchange certain private lards

immediately adjoining Alder Reservoir

12.1.1 Fisheries Mitigation

The South Fork American River and its tributaries are an important

fishery resource. Preproject studies were conducted to assess existing fishery

resources and to estimate the impact of the project on fishery resources.

Based on estimated impacts, mitigation measures were negotiated between E1

Dorado and DFG (F&G, C). The objective of the mitigation measures is to

prevent any net fishery loss (F&G, C, II, 6). Postproject fishery studies and

consideration of additional mitigation measures is part of the agreement (F&G,

C, II, 6). The Board has been requested to include the agreement in any

approval of the project (T, XI, 5, 10-5, 16).

While this is a sound épproach to evaluate project effects and to

develop mitigation measures, it will be successful only if the preproject

evaluation of fishery studies is reasonably accurate. For reasons which we

will subsequently discuss, we have not been able to conclude that the

preproject fishery studies are adequate.
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12.1.2 Study Evaluation

Tﬁe preproject fishery evaluation was made in the summer of 1978
following the 1976-77 drought in Northern California (T, X, 116, 8). Evidence
in the record indicates that the drought adversely affected trout populations,
-especially adult populations (USFS memo dated August 26, 1982). Estimates of
fishery population were based, in part, on actual counts of adult sized fish in
representative stream reaches (T, X, 18, 12-19, 16; T, X, 22, 21-23, 6). The
appli_cant's owm study assumes that low flows represent a 1imiting condition on
trout populations (T, X, 13, 5-14, 9). These assumptions implicity recognize
the adverse effect of the droudght on fish populations. An additional problem
with the preproject studies is the lack of cbjective data Fish counts in some
stream segments were estimated by merely having sameone with experience lock at
the stream (T, X, 24, 3-24, 16). Another problem with the studies is that no
Consistent single method was used in evaluating preproject fish populations.

Finally, fish populations were assumed to be proportional to the cover
available in the stream at a given level of flow. Cover includes rocks, logs,
ledges, etc. that provide a resting and hiding place for trout. Evaluations of
cover were made by walking along or in the stream. This is necessarily a
subjective procedure. To keep the results of this method as consistent as
possible, the same person should conduct such evaluations both before and after
the project is constructed.

In this instance, more then one person conducted preproject
Ae.valuations and it i‘s not known who would conduct postproject evaluations.
Postproject releases of water for boating flows below Kyburz on the South Fork

American River may affect trout populations (see paragraph 12.2). It does not
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appear that preproject fishery studies evaluated the project's effect on trout

population below Kyburz. For the foregoing reasons, we have not been able to
conclude that the prepmjéct fishery evaluations were adequate. We also find
that if the mitigation goal of no net fishery loss is to be given a reasonable
chance of success; then an additional preproject fishery evaluation should be
Eondpgted. Any permits issued by this Board should .require the applicant to
conduct a study to evaluate preproject fish populations in all waterways
affécted by the project. Such studies should evaluate the effects of water

quantity changes for all trout life history stages and associated habitat needs
for the different life stages (see condition 3.14).

12.1.3 - wildlife Habitat Mitigation

The proposed project will result in the loss of about 103 acres of

riparian and wet meadow habitat (F&G, A, 4). Riparian and wet meadow habitat
are among ﬁlie least alundant types of California habitats. Such habitat
ccmpfised about 710 acres or 0.1 percent of El Dorado County in 1963. 'fhe
applicant"s witness indicated that any loss of this habitat would be
significant to wildlife (T, IX, 25, 10-25, 22; Staff, 14, 5-88).

The applicant has agreed to mitigate such losses by attempting to
create additional riparian and wet meadow habitat (F&G, C, S). Unfortunately,
experience in the creétion of wet meadow and riparian habitat is limited and
the likelihood of success is unknown (T, XI, 63, 13-64, 15; T, IX, 137, 13-137,
19). The mitigation measures do not require a second effort at habitat
creation if the first attempt is unsuccessful. Given the limited Quantity and

the importance of riparian and wet meadow habitat to wildlife, we conclude that
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a second effort to create such habitat should be required and if that effort is
not successful, the applicant should acquire existing similiar habitat for the

benefit of wildlife (see condition 3.25). ©
12.1.4 Rare and Endangered Plant Mitigation

The épplicant pr@sés to construct a largel reservoir on North Fork
Weber Creek near Texas Hill. Laynes Butterweed (Senecio layneae) is a plant
identified as being in the area of the reservoir site (Staff, 14, W—6—1:38) . A
small portion of this populatioﬁ would be destroyed by the reservoir. This
plant has been identified as "rare" by the California Department of Fish and

Game, State Endangered Plant Program . As a state-designated rare plant,

Laynes Butterweed is afforded legal protective status under the Native Plant
Protection Act. Based upon requirements contained in that Act, we expect the

applicant to mitigate the projects impact on Laynes Butterweed.

12.1.5 Alder Reservoir Mitigation

12.1.5.1 Deer Mitigation

The proposed large reservoir on Alder Creek would cover a migratory
route for the Grizzly Flat Deer Herd (r, X, 33, 13-33, 18). About 10 tol 15
percent. of the herd use this route (T, XII, 16, 8-16, 10). Based on past
experience, it is anticipated that the deer would attempt to cross the
reservoir. Crossing would occur at the time when the iake could be frozen and
the water would be very cold (F&G, B, 1 and 2). Deer mortality is |
anticipated. This could have a significant impact on the popluation of the

herd (T' Ix' 34' 12—34, 13; T, XII, 19, 15_19, 17). ’
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Mitigation measures have been agreed upon (F&G, C, V). The applicant

has agreed with DFG to conduct a study to determine if the deer can be diverted
around the lake and whether a fence will be necessary for that purpose. The
reservoir would be constructed on federal lands managed by the USFS. The USFS
has expressed.reluctahce to construction of a fence because in the ISES's view
the vfence could interfere w1t.h usé of the reservoir for other purposes. -
However, the USFS idas indicated construction of the fence would be permitted if

necesséry' (USFS .'memo dated 08/05/82). Any permits issued by the Board should

include these proposed_mitigat'ion measures (see condition 3.27).
12.1.5.2 Raptor Mitigation

In addition to 'other_mitigation measures, El Dorado has agreed to .

" attempt to establish raptors at Alder Reservoir (F&G, C, IV, C, 3; EID, 71,

IX), While raptors include all birds of préy, the proposed mitigation is
conce%'ned with Bald Eaglés or Osprey. To facilitate this effort, El Dorado has
aéreed to limit recreation uses at the reservoir to less intrusive activities
(EID, 71,.I; F&G, C, IV, 3). |

The agreement with the USFS provideg that El Dorado will opera*t;.e and
maintain recreation facilities at the reservoir (EID, 71, I). It is further
provided that once every five years the need for additional recreation
facilities will be evaluéted (EID, 71, I). Too expansive recreation activities
at the reservoir could iﬁterfere with establishing nesting raptors and with
deer movement (T, XII, 20, 25-21, 11). For these reasons DFG ha_s fecomnended
that recreation use be limited for 10 years after filling the reservoir (T, XI,
187, 4-187, 6).

We conclude that recreation activity should be kept at a low level for
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10 years. If raptor introduction is unsuccessful and if DFG determines that
expansion will not adversely affect other wildlife including deer, recreation
may be expanded in accordance with the USFS agreement. Any pérmits issued to
the applicant for this project should prohibit expansion of recreation

activities by the applicant for a period of 10 years (see condition 3.21).

'12.1.5.3 Viewshed Mitigation

Within the viewshed of Alder Reservoir 2,200 acres of private land has

‘been identified that could be subject to summer home development (T, XI, 151,

16-151, 23; T, XI, 184, 5-184, 8). The viewshed is what would be seen when
standing at the reservoir. The private land is camposed of large holdings by
timber harvesting concerns. Cammercial or residential development of these

lands could adversely affect the raptor mitigation effort and the deer herd.

The area is particularly important to deer because it serves as a holding area

along the migration route (T, IX, 23, 21-23, 26; F&G, A, 7).

The private lands are currently zoned as a timber protection zone.
The zoning and timber harvesting is not inconsistent with wildlife management
(T, XTI, 184, 14-184, 19). The applicant's agreement with DFG requires that the
applicant request the County Board of Supervisors to continue the current
zoning (F&G, C, III, 4). The applicant inclﬁdes the E1 Dorado County Water
Agency. The governing menbers of the agency are the same pefsons who serve és
mexbers of the ccuﬁty board of supervisors. This creates the strange
circumstance that the applicant is composed, in part, of members of the County
Board of Supervisors petitioning the Board of Supervisors not to change the '
zoning. It appears, nevertheless, that the members sitting as the board @ld

change the zoning.
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We find that a change in zoning could have an adverse effect on the
deer herd and that any approval of this project should include conditions to

assure preservation of habitat in the viewshed (see condition 3.23).

12.2 Recreation Boating Flows

Extensive use is made of the South Fork American River for non-
motorized boating recreation. This type of boating recreation includes
canoeing, kayaking and rafting (T, XV, 18, 12-18, 13). Diversion of water fram
the river and its tributaries by the project will reduce the flows. available .
for x;xon—notorized river boating (boating) by about 50 percent (Staff, 15, Table
3-7). The American River Recreation Assocition (ARRA) and the California
Department of Boating and Waterways (B&W) filed protests based, in part, on the
project's impact on boating recreation. »

Testimony presented to the Board indicates that boating recreation is
expériencing ektraordinary growth (T, XV, 25, 20-26/2). The record also
_indicates that the water resources suitable for boating recreation (exclusive
of vflatA water) are limited and being diminished by water development projects
(T, XV, 28, 25-29, 12). Ten streams used for boating in California are so
intensively used that the activity must be regulated (T, XV, 20, 15-21, 12).
The South Fork of t_hé American River is one of the regulated streams.

The South Fork American River, a major recreatioh waterway, is Perhaps
the most'heavily used vvlqitewater waterway in the western United States (T, XV,
21, 14-22, 1). The Chili Bar to Salmon Falls segment of the river is
conservatively estimated to have 100,000 boating user days each year (T, XV,
21, 14-22, 6; ARRA, B, 6). The river also supports a mumber of cannérical

rafting businesses (ARRA, B, 6).
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The applicant has entered into agreements with ARRA and B&W to
mitigate the impact of the project on boating recreation.A The agreements are
substaritially similiar. In general terms, the agreements provide that between .
April 15 to June 30, on Fridays, Saturdays, Sundays and holidays, .frcm 10:30 am
to 3:30 pm, El Dorado will pperate its diversion works to bypass all flows when
the bypass amount plus accretions, as measured at the Kyburz gage, is at least
1,056 cfs but not greater than 1,356 cfs (Bs&W, 23, 2-3; ARRA, 1, 4-5). The
nunber of days tﬁat El Dorado is required to operate its diversion works in
this naﬁner varies with the runoff each water year as projected by the
California Department of Water Resources. The mmber of days range from zero, .
when runoff is less than 50 percent of average, to 30 days, when runoff is
greater than 149 percent of normal (ARRA, 1, 5-6; BsW, 23, 4). In a normal
year El1 ﬁorado would be required to facilitate 20 days of boating recreation, a
nunber which approximates Friday, Saturday, Sunday, and holiday usage in the
Aéril 15 to June 30 period during an average water year (ARRA, 5-6; B&W, 24, 4,
T, XV, 89, 8-89, 15). - |

Further, both PG&E and SMUD have facilities for generating power on
the South Fork American River and its tributaries. The applicant's agreement
w1th ARRA and SMUD require El Dorado to operate the project in conjunction wih
t'he' PGSE and SMUD facilities in a manner that will assure a minimum daily |

inflow to Slab Creek Reservoir of 1100 acre feet on Fridays, Saturdays, Sundays

and holidays between April 1 and September 30 (BS&W, 23, 6-7, ARRA, 1, 7-8).

‘In addition, the cumilative effects of the operation of the project
with existing and future projects for the development and use of water may have
adverse affect on recreational boating flows. The applicant, ARRA and B&W
request the anrd ’to resérve jurisdiction over any permits issued to El Dorado

for the purpose of coordinating the operations of the project with the-

" operations of other projects to protect recreational boating flows (Bsw, 23, 7).
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The proposed recreation flows may have an adverse effect on fish in

the Silver Fork and South Fork of the Amerlcan River. The applicant, B&W and
the DFG pm'opose that studles be conducted followmg construction of the project
to determine the effect of boating flows on fish and to determine how project
opgrations could be n‘odified to campensate for .unmit;igated' fishery losses (B&W,
25, 5; F&G, 6, 5-6; T, XI, 40, 2-41, 10). | |

Finally a mitigating condition included in the ARRA agreement was the
adoption of AB 1354. (Sta£s. 1982, ch. 122.) The passage of AB 1354 was a
conditioh prerequisité to the ARRA and El Dorado agreement becaming effectivé
(ARRA, B, 26). ,!i‘his bill places limitations on water development projects on
ﬁ;xe Sauth Fork American River between Chili Bar Reservoir and Salmon Falls
Bridge which could intérfefe with boating recreation. The provisions of this
tin'.l]; becarme effective only if the Board issues a water right éermit with -

conditions acceptable to E1 Dorado. This decision should contain an order

paragra};h which 1ntegrates penm.t issuance with permit acceptablllty for the

purposes of AB 1354.

The river representé a boating resource that requires protection.

While the agreements preserve recreation boating flows on those days when mst'
re_creation o@rs (Friday, Satufday, Sundays and holidays), boating recreation
flows during weekdays will be sharply reduced by the project. We are favorébly’ |
impressed w1th the applicant's agreemehts to mitigate the effects of the |
project on boating recreation on the South Fork American River. We cbnclude,
accordingly, that any permits issued by this Board should include conditions
that, at a minimum, will provide the agreed upon measures for protecting

boating recreation and fisheries on the river (see conditions 3.30 to 3.35). ¥

L]
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12.3 Reservation of Water For Agriculture

The applicant based the projected need for water, in part, on the

- forecasted demand from agriculture (EID, D, 10). In 1980, about one-half of El

Dorado's water sales were for agricultural purposes (EID, D, 10). One of the
objectives of the county land use plan is to preserve the rural character of = - -
the county (EID, B, 4 and 5). The feasibility of this objective is predicated
upon water being available for agriculture development at a cost that will
support camiefcial agriculture (EID, B, 6). Application 26376 includes
irrigation as one of the consunmptive use purposes. |

The E1 Dorado Wine Grape Growers Association (Growers) filed a protest
to the project on the grounds that persons engaged in agriculture had no
assurances from the applicant that one-half of the water from the project would
be used for agriculture. The allegations indicated that there was not a plaﬁ
for‘ the distribution of project water to agriculture at affordable water rates
(Wine, protest). Similiar concerns were raised by protestants Envirommental
Plénning and Information Council (EPIC) and Charlene Hensley.

'I'he‘applicént has placed great emphasis on the importanceof providir~
égriculture with water for the future. For instance, one of the dbjectives of
the county land use plan is to preserve the rural character of the county (EID,
B, 4 and 5). The féasibility of this objective is predicated upon water being
available at a cost that would support cammercial agricultui‘é (EID, B6). It is
.indicated that the applicant hopes that the proposed project will pmvidé water
for future agricultural needs at a price that agriculture can afford (T, I, 85,
26-86, 5). The land use plan is, of course, subject to changing political and
econamic conditions that make all such plans tentative. Realistically, the

Growers and other protestants must look to their local political institutions
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to ultimately resolve question concerning future land use develcixnent and water
allocation.

The appliéant and the Growers jointly approved a policy statement to
resolve the Growers protest (Wine, 3). The policy statement includes the
following provisions: |

a) The applicant will make all reasonable efforts to seek funding

for the extension of water facilities for agriculture;

b) The applicant will develop facilities to serve agriculture fram

~ the net proceeds of the project; and
c) The applicant will all@te funds for the constructioh of
| facilities so that approximately one-half of the water from the -
project will be made available for agriculture.

The language of the policy statement lacks the specificity neceséary to make it
enforceable as a water right condition (T, XIV, 218, 13—218, 24; T, XIV, 222, 3~
223, >26).' Nevertheless, the applicant seeks approval of water right
applications that would provide 30,000 afa for consumptive uses and one-half of
that amount is requested based on El Dorado's forecasted demand for water from '
agriculture (EID, D, 10). Aboixt one-half of current water sales are to
agriculturél users. It appears, therefore, that the projected need for water
is an éxtgnsion of the current division of water between agricultural and |
nonagricultural uses.

Given the importance of supplyihg water for future agricultural growth
to El Dorado, we conclude that any permits issued by tlr‘xis Board should
recognize the allocation of water forcasted by El Dorado at..the hearing. We
note, hdvever, that the applicaht may in the future petition fhe Board to
change the purpose of use fram agriculture to same other use. (23 Cal. Admin.

t

Code 738; see condition 2.1.)
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13.0 Other Matters Raised By Protestants

Sewveral additional matters deserve camment. These include the water

quality, fire safety and campensation for loss of cabins.

The project'will reduce flows in the South Fork American River between

the Forni diversion dam and PG&E's diversion dam near Kyburz. Several

protestants have expressed concern that the reduced flows in this reach could
result in poor water quality for consumptive use purposes. These protestants
included ‘Arden Hall. It was speculated that the poorer water quality could
occur due to lower flows and increased growth of aquatic plants such as alcjaé
(T, XXII, 118, 17-118, 31). No technically campetent testimony was introduced
in regard to this issue. |

As previously discussed, El Dorado's agreement with DFG requires

minimum bypasses of water at Forni to protect fish populations and this water

will be sufficient for the cabin owners. Based on the Board's experience in l

such matters, increased algae growth in the river is not out of the question;
however, there is no evidence that any such growth wouAld be' at a

significant level. | Finally, we find that duangipg_ these applications ér
requiring a gl_'eater,bypass of water merely to prevent a cabih owner from having
to provide some measure of water filtration and treatment of water withdrawn

from the river is not in the public interest. We conclude that no conditions

. should now be included in the water right permits by reason of this concern.

' However, this concern is related to public health and a period of actual

operation will be needed to determine whether the project will cause any
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significant deleterious water quality impacts on the cabin owners. Therefore,
jurisdiction should be reserved to add a condition including the requirement of
a physical solution to mitigate such impacts should they occur (see condition

3.28).
13.2 Fire Protection

The Homes Association represent cabin owners along the upper reach of
the South Fork Americaﬁ River between Forni and Kyburz. Several major fires
have occured in the vicinity of the cablns since 1950 (Cabin, C, 7, 20-7, 24).

. The American River Canyon Fire Protection District has been organized tb fight
structural fires (cabin, eﬁc) in the vicinity. Ilarger forest fires are foudht
with ‘eqvuipment from the state and federal government. The District is manned
by volunteer firemen (Cabin, C, 2). Whén fighting fires, equipment is taken to
the river and water is pumped fr'dn the river. The concern has been expressed
that there will be insufficient flows in the river to service pumping equipment
| used to fight fires.

The capacity of the enunerated pumping equipment used for structural
fires is about 3,150 gallons per minute (Cabin, C, 3). Post project minimum
flows 'belcw Forni approach 11,000 gallons per minute. Post project flows will
provide an adequaté supply of water to fight structural fires. The applicant
has recognized, however, that water may be needed to fight forest fires and has
volunteered to release water for the purpose of fighting such fires (EID, |
opening brief, 48, 24-49). We conclude that any permits issued should require
El Dorado to arrange commnications with the federal and state goverrment

offices responsible for fighting forest fires and to provide a method of
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quickly releasing stored water and bypassing flows at Forni and on Silver Fork

to fight forest fires (see condition 3.33).
13.3 Campensation For Loss Of Cabins

The project would construct the Forni diversion dam in the vicinity of
Sciots Camp. About 11 to 13 cabins would be affected by water impounded or
backed up by the dam during high flow conditions. The American River Caryon
Association represents cabin owners using Federal land at Sciots Camp. The
Board has been requested to adopt conditions that will assure that tﬁe cabin A
owners are fully compensated for the loss of their cabins by reason of flooding
6r danagé by high water (ARCA, opening brief, ).

Public agencies, such as the applicani;, are required by law to
carpensate persons for any interests in property taken or damaged for public
use. Cdrpehsation is arrived at by negotiation, arbitration, or judicial
proceedings. California law séts forth how publié agencies must proceed in
such matters. The Board has no power to involve itself in such matters. We
find that no condition should be included in water right penﬁts by reason of

this protested issue.

14.0 Qultural Resources

Qultural resources are properties which contain scientific, historic,
prehistoric and archaeological data or which have significant value to Native

Americans. The applicant conducted cultural resource studies for the project.

The studies were designed td: (1) locate and identify all cultural resources in
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the project area; and (2) collect and analyze the necessary data to determine

whether identified resocurces are eligible for inclusion in the National
Register of Historic Places.
| ~ Seventy nine cultural resources were identified by the investigations.
Forty-three are of historic origin attributable to Eurcpean, American, or Asian
occupation and 36 are of Native American origin. Only 18 of these 79 sites are
located on federal land. The remaining 61 sites are on private property, with
the ma;jority (43 sites) located at Texas Hill Reservoir (Staff, 22, 23, 24 and
25). Additional data is needed to evaluate fully historic sites (T,XXV, 90, 3-
%0, 20). ’ |

The reports of iﬁvestigatidn will be reviewed by FERC, USFS, the State
Historic Preservation Office, Célifornia Department of Parks and Recreation,
and tﬁe Interagency Arcﬁaeological Services (National Park Service) undér

procedures established to camply with federal laws. The USFS is the lead

“agency for all of the cultural resource investigations, inciuding those
invqlving lands not within the national forest (T, XXV, 124, 1-124, 23). The
USFS has a tentative '-agreement with El Dorado for campiling the ‘.additional data
needed to fully évaluate historic sites |

After campilation, the data will be. submitted by the USFS to the

Keeper of the National'liegister (T, XXV, 118, 14-118, 25). If the Keeper of
the Nati_onal Register determines that cultural resources require protection, a
mer'norandﬁm of agreemént will be made between E1 Dorado, the USFS and the State
Historic Preservation Office. ' This memorandum will: (1) define all of the
poteﬁtial impacts, (25 determine which impacts can be.mitigated, and (3)
formulate a mitigation plan (T, XXV, 125, 21-126, 26 & 128, 14-128, 21). The

mitigation measures that will be outlined in the cultural resource plan will be
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implemented prior to project construction.
Based on our review of the evidence concerning cultural resources we
conclude that any approval of the project should include a condition to assure

protection of cultural resources (see condition 3.29).

Two separate envirommental documents were pfepared for the i)mject. "
An Environmental Impact Repoft (EIR) was prepared by El Dorado and an
Envi;onmental Impact Statement (EIS) was prepared by the Federal Ehergy
Regulatory Ccmnission. The applicant circulated the EIR through the State
Clearinghousé in accordance with California Environmental Quality .Act (CEQA)
requirements, and filed a "Notice of Determination" for the Final EIR with the
State Secretary for Resources on February 3, 1981. |

The Act provides that when an action is commenced which ‘alleges that

an EIR does not camply with the provisions of CEQA, responsible agencies (this

~ Board) shall assume that the EIR camplies with the provisions of CEQA. (Public

Resources Code Section 21167.3.) About March 3, 1981, such an action was filed _

_in the Superior Caurt in El Dorado County (American River Recreation

Association, Inc. v. El Dorado.County Water Agency, et al., No. 37633).

For the purpose of this proceeding the Board will assume the E]R camplies with
the provisions of CEQA. CBQA further provides that when an action alleges an

EIR does not camply with the prbvisions of Act, that responsible agenies shall
approve or disapprove the project in accord with the law. An approval allows

an applicant to proceed at his own risk pending determination of the action.

(Public Resources Code Section 21167.3(b).)
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The applicant has made an agreement with ARRA to resolve the aei:ion. .
Resolution of tﬁe_ action ‘is. predicated in part, upon this Board iseuing a
permit .t‘o a?prOpriate water that includes conditions jointly sought by the
applicant and ARRA (T, XVI, 118-8, 119-20). Approval of this permit includes
such condJ.tJ.ons as will in our judgement, best conserve the public 1nterest.
(Water Code. Section 1253.) Whether these conditions w:Lll resolve the CEQA |
action is a matter ﬁxat must be determined by the litigants.

The Final Enviromméntal Impact Report circulated through the State
Clearinghouse identified signifieant;_ impacts on the folloning resources |
resulting from fhe project. '

1- Fishe.ryv resources on waterways affected by the project.

2- 103 acres of critical riparian meadow i'\abitat ‘.

3- 2,000 acres of conifer, pine-ocak, oak-brush and oak~grass wildlife

habitat.

4~ Blockage of a migration route and holding areas of a poftioh of

i the Grizzly Flat deer herd.

5~ Rare and Endangered plants

6~ Qxltural Resources
p)

~ 'The Board has considered these impacts and has adopted conditions in
the decision to mitigate the impacts. Consideration of the Noﬁice of |
‘Determination. and Final Envirommental Impact Report a_nd adoption of mitigation
measures will satisfy the Board s responsibilities under the provision of the

California Environmental Qual:Lty Act..
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16.0

D.

Conclusions

From the foregoing findings, the Board makes the following conclusions:

Application 7938 held in the name of the State Water Resoﬁrces Control |
Board for power purposes should be partially assigned andl a pen_nit
issued to the applicant subject to the special conditions in the order
following. .

Application 7939 held in the name of the State Water Resources Control

Board should be released from priority in favor of applica{:ions 18063,

18065, 18067, 18069 and 26376.

. Applications 5645 (insofar as it pertains to the South Fork American

River), 18063, 18065, 18067 and 18069 heid in the name of the State

Water Resources Control Board for consumptive use purposes should be

partially assigned and a permit issued to the applicant subject to the

spécial conditions in the order following.

Application 26376 should be approved insofar as is required to satisf:
the balénce of the amounts diverted to storage and a permit issued
subject to the special conditions in the order following.

All permits issued should be subject to the camoﬂ conditions in the
order following. |

Ipplication 26375 should be cancelled and the petitions for assigrment
of applications 18064, 18066, 18068, and 18070, all held in the name

of the State Water Resources Control Board, should be denied.
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ORDER

iT IS HEREBY ORDERED that application 7938 held in the name of the State Water

Resources Control Board be partially assigned and a permit issued to the

applicant subject to vested rights.

The permit shall contain standard permit

terms 5i, 6, 10, 11, 12 and 13 (this Board maintains a list of standard pemit

- terms, copies of which may be obtained upon request) and the common terms

contained herein in addition to the following special conditions:

1.1 The water appropriated for power and recreational purposes shall be

limited to the quantity which can be beneficially used and shall not

.exceed 600 cubic feet per second by direct diversion to be diverted

fram Jamary 1 through Decenber 31 of each year and 200,368 acre-feet

-per annum by storage to be collected fram Novermber 1 of each year

through June 30 of the succeeding year as follows:

(a) By direét diversion:

(1)
(2)

(3)

(4)
(5)
(6)
(7)
(8)
(9)

600 cubic feet per second fram South Fork American River

600 cubic feet per second from Silver Fork American River

30 aubic
30 cubic
30 cubic
60 cubic
40 cubic
40 cubic

20 cubic

feet per

feet per

feet per'

feet per
feet per
feet per

feet per

second from Forni Creek
second from Station Creek
sécond fram Long Canyon Creek
second from Mule Creek

second fraom Martin Creek |
second fram Bark Shahty Creek

second fram Girard Creek
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. (10) 600 cubic feet per second fram Alder Creek
(11) 70 cubic feet per second fram Plum Creek
(12) 20 cubic feet per second from an unnamed stream tributary to

Plum Creek

(b) By storage:
/ (1) 48 acre—feet per annum in Forni Reservoir on the Sd:th Fork
American River
(2) 320 acre-feet per annum in Sherman Reservoir on the Silver
Fork Amefican River

(3) 200,000 acre-feet per annum in Alder Reservoir on Alder Creek

(c) The maximum rate of diversion to offstream storage shall not
exceed the following:
(1) 600 cubic feet per second from South Fork American River
(2) 700 cubic feet per second fram Silver Fork American River |
(3) 30 .cubic feet per second from Forni Creek
(4) 30 cubic feet per second fram Station Creek
(5) 30 cubic feet per second fram Long Canyon Creek
(6) 60 cubic feet per second fram Mule Creek
(7) 40 cubic feet per second fram Martin Creek
(8) 40 cubic feet per second from Bark Shanty Creek
(9) 20 cubic feet per second from Girard Creek
The conbined maximum rate of diversion to offstream storage from

. all sources shall not exceed 1,550 cubic feet per second.

83



1.2

1.3

1.4

1.5

1.6

(d) The total quantity of water diverted to storage under permits
issued pUrsuant to application 7938 and applications 5645, 18063,
18065, 18067, 18069 and 26376 shall not exceed 225,368 acre-feet per

water year of October 1 through September 30.

The permittee shéll secure a pcwef purchaser or purchasers throuch a
4contract signed by both 'parties within 18 months of 1;_he date of this.
permit. If such a contract is not signed within the 18-month pe;iod','
this permit is revcked unless the Board finds good cauée for a time
extension.. | |

Construction work shall begin within thirty-six months of securi'ng a

. power purchaser. If construction does not begin within this period,

this permit is revcked unless the Board finds good cause for a time
extension. Once begun, if construction is not prosecuted with

reasonable diligence this permit may be revcked.

Construction work shall be campleted by December 1 of the fourth year

following the year in which construction begins.

Camplete application of the water to the authorized use shall be made
by Deceﬁber 1 of the seventh year following the year in which
constructioq work-is canpleted.

Before construction work is begun, permittee shall execute an
operating agreement with f.he Pacific Gas and Electric Campany. That
agreement shall provide that permittee's project will be operated in
such a manner that all affected Pacific Gas and Electric Campany

vested water rights will be fully protected and can be exercised and

.bene‘ficially used in the joint operation of facilities of Pacific Gas




and Electric Campany and permittee. Any such agreement shall include.
a provision that Pacific Gas and Electric Company will agree to bypass -
at the El Dorado Canal diversion point any mitigation flows to which
Pacific Gas and Electric Campany has no water right that permittee

may be required to release to implement the no net fishing loss

objective.

1.7

1.8

1.9

1.10

The amounts which may be diverted under this permit shall be subject to
reduction by future upstream appropriation of water for reasonable and
beneficial consumptive use purposes within the South Fork American River

watershed up to a maximum total depletion of 3,000 acre-feet per anmum.

‘The maximum total depletion limit of 3,000 acre-~feet per annum shall

remain in effect until profject capital costs are fully amortized, and
may be increased thereafter by the Board after notice to affected
parties and opportunity for hearing.

Water diverted under this permit is for nonconéunptive uses and is to
be released to the South Fork American River within the NE% of the ﬁEla
of Section 22, Township 11 North, Range 12 East, Mount Diablo Base and
Meridan. | |
No construction shall beéin and no water shall be used under this
permit until all necessary federal, state and local approvals have
been obtainéd, including campliance with. any applicable Federal Energy
Regulatory Commission requirements.

No diversion of water shall be made under this permit until permittee
demonstrates to the satisfaction of the Board that from the date of
this permit permittee has reduced its annﬁal loss of water by 2,000 )
acre-feet. The annual loss may be reduced through system

improvements, reduction in demand, or both. The 2,000 acre—-feet
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savings is the same as that required to be saved in the permits issued

pursuant to applications 5645, 18063, 18065, 18067, 18069 and 26376.

IT IS FURTHER ORDERED that applications 5645, 18063, 18065, 18067, and 18069 ’
held in the name of the State Water Resources Control Board be paxftially
.ass'igned and application 26376 be approved in part as follows, and permits,
subject to vested rights be issued to the applicant for damestic, municipal,
industrial, irrigation, frost protection, heat control, recreational and fish
érﬂ”nancemént purposes. The permits shall contain standard permit terms 5i, 6,
10, 11, 12, 13 and the common terms cantained herein in addition to the
foll@ving special conditions: |

2.1 The water appropriatéd shall be limited to the quantity which can be

beneficially used in the amounts indicated for each of the following

applications:

(a) Under the permit issued pursuant to the partial assignment of
application 5645, the water appropriated shall not exceed 150 cubic
feet per second by direct diversion and 70,000 acre-feet per annum by
storage fram November 1 of each year through June 30 of succéeding
year aé follows: |

By direct diversion: |

(1) 150 cubic feet per second f_rdn South Fork American River

(2) 150 cubic feet per second from Silver Fork American River

(3). 30 aubic feet per second fram Forni Creek

(4) 30 cubic feet per second fram Station Creek 4

(5) 30 cubic feet per second from ILong Canyon Creek ' . i

(6) 60 cubic feet per second fram Mule Creek
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(7 40 cubic feet per second from Martin Creek

(8) 40 cubic feet per second fram Bark Shanty Creek

(9) 20 cubic feet per second from Girard Creek

(10) 150 cubic feet per second fram Alder Creek

(11) 70 cubic feet per second fram Plum Creek

(12) 20 cubic feet per second from an unnamed stream tributary to Plum Creek.

By Storage:

' (1) 48 acre-feet per annum in Forni Reservoir on the Scuth Fork

American River.
(2) 44,952 acre-feet per annum in Alder Reservoir on Alder Creek

(3) 25,000 acre-feet per anmum in Texas Hill Reservoir on Weber Creek

.(b) Under the ‘permit issued pursuant to the partial assigrment of

application 18063, the water appropriated shall not exceed a
total of 70,000 acre-feet per annum to be collected fram
~ November 1 of each year through June 30 of the succeeding year
as follows:
(1) 69,680 acre-feet per anhum in Alder Reservoir on Alder Creek
(2) 320 acre-feet per anmum in Sherman Reservoir on the
Silver Fork American River

(c) Under the permit issued pursuant to the partial assignment of
application 18065, the water apprdpriéted shall not exceed 30,000
acre-feet per annum to be collected fram Novembef 1 of each
year through June 30 of the succeeding yéar in Alde_r Reservoir
on Alder Creek.

(d) Under the permit issued pursuant to the partial assignment of

87



(e)

(£)

(9)

&

application 18067, the water approp;‘iated shall not exceed 31,QOO
acre-feet per annum to be collected fram November 1 of each year
through June 30 of the succeeding year in Alder Reservoir on
Alder Creek.

Under the permit issued pursuant to the partial assignment of
application 18069, the water appropriated éhall not exceed 11,000
écre—-feet per annum to be collected from Novenber 1 of each year
through June 30 of the succeeding year in Alder Reservoir on
Alder Creek.

Under the permit issued pursuant to the appfoval in part -of
application 26376, the water appropriated shall not exceed 13.368.
acre~feet per annum to be collected fram November 1 of each year
through June 30 of the succeeding year in Alder Reservoir on

Alder Creek.

The maximum rate of diversion to offstream storage in all permits

' shall not exceed the follwing:

(1) 600 cubic feet per second fram South Fork American River

(2). 700 cubic feet per second fram Silver Fork American River
(3) 30 cubic feet per second fram Forni Creek

(4) 30 cubic feet per second from Station Creek

(5) 30 cubic feet per second fram Long Canyon Creek

(6) 60 cubic feet per second fram Mule Creek

" (7) 40 cubic feet per second fram Martin Creek

 (8) 40 cubic feet per second fram Bark Shanty Creek

(9) 20 cubic feet per second from Girard Creek
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2.2

2.3

2.4

2.5

The combined maximum rate of diversion to offstream storage from all

. sources shall not exceed 1,550 cubic feet per second.

(h) The total quantity of water diverted to storage in Alder
Reservoir under pérmi.ts issued pursuant to app_lications 5645,
18063, 18065, 18067, 18069 and 26376 and application 7938 shall
not exceed 200,000 acre-feet per wate;r year of October 1 through

Septenber 30.

(1) The total quantlty of water diverted to storage under permits

issued pursuant to applications 5645, 18063, 18065, 18067, 18069
and 26376 and application 7938 shall not exceed 225,368 acre-feet
per water year of Octcber 1 through September 30.

(3) The maximum amount of water used for consumptive purposes shall
not exceed 15,000 acre~feet per anmum for agricultural purposes
and 15,000 acre-feet per annum for other consunptive purposes.

Construction work shall begin within fifty-four months of the date of

this permit and shall thereafter be prosecuted with reasonable

‘diligence, ‘and if not so begun and prosecuted, this permit may be

" revdked.

Const;‘uction work shall be campleted by December 1 of the fourth year
following the year in which construction begins. , .
Canplete application of fhe water to be authorized use shall be made
by Decermber 1 of the twenty-fifth year following. the year in which

construction work is campleted.

"Prior to any consumptive use under this permit, permittee shall

demonstrate to the satisfaction of the Board that from the date of

this permit permittee has reduced its annual loss of water by 2,000
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2.6

acre-feet. The annual loss may be reduced through syétem
improvements, reduction in consumptive demand, or both. No water may
be used for consumptive purposes until the foregoing has been done.
After using 5,000 acre-feet per annum of water developed for
consumptive use under‘ this permit permittee shall again demonstrate to
the satisfaction of the Board that an additional 2,000 acre-feet per
annum has been conserved through conservation efforts before ‘any part
of the next 5,000 acre~feet per annum is consumptively used.

Permittee shall continue conservation efforts in a like manner for
each subsequent 5,000 acre~feet per annum. Water conserved in excess
of 2,000 acre-feet per anmum may be applied as a credit when computing
the amount of water conserved in the second and subsequent phases of |
development. That credit xﬂay also include water conserved prior to
the date of this permit through reduction of consunptive demand (based
on a starting rate of 1.0 acre-foot per anmm per mn;agricultural
connection). Prior to licensing the permit, permittee shall
demonstrate to the satisfaction of the Board that a total of 12,000
acre-feet or more of water has been conserved through conservation
efforts. The initial 2,000 acre-feet savings is the same as that
required to be saved in the permit issued pursuant to application 7938.
Thé State Water Resources Control.Board reserves jurisdiction over
this permit to impose any appropriate conditions at some future date
to conform the permit to Board policy on use of water for frost

protection. Action by the Board will be taken only after notice to

_interested parties and opportunity for hearing.
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IT IS FURTHER ORDERED that all permits issued permittee contain the following

camon terms:

3.1

3.2

3.3

Before n'aking_any change in the project determined by the State Water
Resources Control anrd to be substantial, permittee shall submit such
change to the Board for its approval in campliance w1th Water Code
Section 10504.5(a).

If the storage dams will be of such size as to be within the
jtirisdiction of the Department of Water Resources as to safety,
construction shall not be cammenced until the Department has approved
plans énd specifications. '

In adcordance with the requirements of Water Code Section 1393,
permittee shall clear the sites of the proposed reservoirs. Before
clearing the sites, a clearing plan matually accéptable to the
permittee and the California Department of Fish and Game shall be

developed.

3.4(a) No water shall be diverted under this permit until permittee has

3.4

installed devices, satisfactory to the State Water Resources
Control Board, which are capable of measuring the flows required by
the conditions of this permit. Said measuring device shall be

properly maintained.

(b) The devices required to measure bypass flows specifiéd in terms

3.10(a), 3.10(b), 3.10(f) and 3.10(g) shall be a continucus
recording device capable of measuring daily flov}s.
In accordance with Section 1601, 1603 and Section 6100 of the Flsh and

Game Code, no work shall be started on the diversion works and no

water shall be diverted until permittee has entered into a stream or
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3.5

3.6

3.7

lake alteration agreement with the Department of Fish and Game and/or .

the Department has determined that measures to protect fishlife have
been incorporated into the plans for construction of such diversion
works. Construction, operation, and maintenance costs of any required
facility are the responsibility of permittee.

In campliance with Fish arxi Game Code Section 5943, if storage of
water authorized by this permit is on a stream naturally frequented by
fish, permittee shall accord to the public, for the purpose of
fishing, reasonable right of access to the waters itrpou_nded by Forni,‘
Sherman, Alder and Texas Hill Dams during the open season for the
taking of fish, subject to the regulations of the Fish and Game
Cammission and for damestic water supply reservoirs, subject to public
health requirements of Sections 7623 to 7630, Title 17, California .‘

Administrative Code.

The State Water Resources Control Board reserves jurisdiction over
this permit to change the season of diversion to conform to the
results of. a ccxrprehehsive analysis of the availability of
unappropriated water in the Sacramento River Basin. Action to change

the season of diversion will be taken only after notice to interested

‘parties and opportunity for hearing.

No diversion is authorized by this permit when satisfaction of inbasin

entitlements requires releése of supplemental Project water by the

Central Vallgy Project or the State Water Project.

(a) Inbasin entitlements are defined as all rights to divert water
from streams tributary to the Sacramento-San Joaquin Delta or the

Delta for use within the respective basins of origin or the Legal '
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3.8

3.9

Delta, unavoidable natural requirements for riparian habitat and

 conveyance losses, and flows required by the Board for maintenance
of water quality and fish and wildlife. Export diversions and
Project carriage water are specifically excluded from the

definition of inbasin entitlements.

(b) Supplemental Project water is defined as water imported to the

basin by the projects, and water released fram Project storage,
which is in -excess of export diversions, Project carriage water,
and Project inbasin deliveries. |
The Board shall notify the permittee of curtailment of diversion under
this term after it finds that s;uppleneﬁtal, Project water has been

released or will be released. The Board will advise the permittee of

the probability of imminent curtailment of diversion as far in advance

as practicable based on anticipated requirements for supplemental

Project water provided by the Project operators.

In order to prevent degr"adation of the quality of water during and
after construction of the project, prior to carmencement of
construction the permittee shall file a report pursuant to Water Code
Section 13260 and shall camply with any waéte dischargeA requirem,énts
imposed by .the California Regional Water Quality Cohtrol Boa;‘d,
Central Valley Region, or by the State Water Resources Control Board.

Failure of permittee to camwply with this term will subject the permit

" to revocation, after opportunity for hearing.

This permit shall not authorize the use of any water ocutside of the

county of origin which is necessary for development of the county.

3.10 For the protection of fish and wildlife, permittee shall bypass the
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follcmintj 'fiows at all times:
(a) on the Scuth Fork American River at a.control point 2.3 miles
downstream of Fornl Dam, 25 cubic feet; per second or the actual
" inflow to Forni Dam, vhichever is less, with'a flow of at least 5
cubic feet per secoﬁd, or the actual inflow ‘to Forni Dam,
whichever is less, maintained immediately below Fgfni Dam.
(B) On the Silver Fork Arr;éricah River at a control point 1.5
miles downstream of Sherman M, 35 cubic feet per second or the
actual inflow to Sherman Dam,'wh:;Lchever is less, with a flow of
‘at least 15 cubic feet per second or the actua_l inflow to Sherman
.Dam, whichever is less,‘ maintained immediately below thé dam..
(c) On Forni Creek, Station Creek, Long Canyon Creek, ‘bldule'c_:re‘ek,
MartJ.n Cféek, ‘Bark Shanty Creek and Girard Creek-i.rrmediately
downstream of the diversion structures, cne (1) cubic foot per.
second or the natural flow, whichever is less. .
@) On.AldeJI: Creek immediately dowmstream of Alder Darﬁ, 5 cub:\.c
feet per second, except in dry years, 2.5 cubic feet per second.
(A dry year shall be defined as any water year, which is the
perlod from October 1 of one year through September 30 of the
sucéeeding year; in vwhich the South Fork American River inflow to
Folsain Reservoir, as forecast by the California Department of
Water Resources (Department) on April 1 of the water year in
qugstiori, of as sgbsequently updated by the Department .on the
following May.l will not exceed 50 percent of the average then in
use by the Department ) . |

(e) On Plum Creek immediately downstream of the Plum Creek

%4




3.11

Powerhouse afterbay outlet to Plum Creek, 0.5 cubic foot per
second.

(£) On Park Creek immediately downstream of the Park Creek
Powerhouse afterbay outlet to Park Creek, a minimum of 10 cubic
feet per second up to a maximum of 50 cubic feet per second,
except that during dry years, as defined in pafagraph 3.10(4),
the minimum may be reduced to 5 cubic feet per second. Project
releases shall not exceed 50 cubic feet per second under normal
opérations, normal operations being defined( Ias 6perations in
other than dry years as defined in paragraph 3.10(4).

(g) On North Fork Weber Creek below the Weber Creek turnout of
the Park Creek conduit and in Weber Creek below Weber Reservoir,

a minimum of 11 cubic feet per second. In other than dry years,

‘as defined in paragraph 3.10(d), a maximum of 75 cubic feet per

second shall not be exceeded upstream of the Camino Conduit
turnout and a maximum of 90 cubic feet per second. shall not be
exceeded below that same tui'na‘;t.

(h) On Weber Creek immediately downstream of Teicas'Hill Dam, 2
cubic feet per second, except in dry years, one (1) cubic foot.
per second.

For the protection of fish, permittée shall operate project

facilities so that the following water temperatures are not

exceeded: )

(a) On Weber Creek fram the tailwater of Texas Hill Reservoir,

tailwater being defined as the normal maximum water surface
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elevation of Texas Hill Reservoir, upstream to the confluence of

_ North Fork Weber Creek, on North Fork Weber Creek fram the
confluence with Weber Creek upstream to the Park Creek Conduit
turnwﬁ, and on Park Creek fram the tailwater of Jenkinson Lake
(as definéd in 3.14(a)(5)) upstream to the Park Creek Powerhouse
afterbay cutlet to Park Creek a maximum at ail times of 23°¢, |
except that during the period June 15 to Septenber 15 each year,
20°C shall not be exceeded for more than three (3) consecutive
days.

(b) On the South Fork American River immediately upstream of the
confluence With Silver Fork American River a maximum at all times
of 23°C, except that during the period June 15 to September 15,
20°C shall not be éxceeded for more than three (3) consecutive

days. This term shall not apply if the actual inflow to Forni

Dam is being released as provided for in term 3.10(a). ‘

(c) On the Silver Fork American River imediately upstream of the
confluence with South f‘ork American River a maximum at all times
of 23°C, except that during the period June 15 to September 15,
20°C shall not be exceeded for more than three (3) consecutive
days. This term shall not apply if the actual inflow to Sherman
Dam is being released as provided for in term 3.10(b).

3.12' Penniti;ee shall not irrterfére with the ability of tﬁe Pacific
Gas and Electric.lepany to substain a minimum flow of 50 cubic
feet per second on the South Fork American River immediately

| downstream of the El Dorado Canal diversion point.

3.13 Permittee shall, during construction of the project, provide
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. | flows sufficient to substain aquat:;l.c life in streams affected by
construction. ‘
3.14 (a) Permittee, in consultation with the California Department of
" Fish and Game, United States Forest Service, and the United Staf.e’s
| | Fish and Wildlife Service, shall conduct studies to-determine trout -
| : - . populations in the specified reaches of the following streams:
| (15 On Scuth Fork American River immediately below Forni Dam
downstream to the confluence with Plum Creek.
(2) On‘Silver Fork American River immediately below Sherman Dam
downsfream to the confluence with South Fork American River.
(3) On Alder Creek immediately below Alder Dam downstream to the
El Dorado Canal diversion Structure.
(4) On Plum Creek immediately below the Plum Creek divérsion ‘
structure that diverts water into the Park Creek conduit
. ' downstream to the cpnfluence .with the Sauth _Foi'k American River.
(5) Oon Park Creek immediately below the park Creék Powerhouse

afterbay outlet to Park Creek downstream to the tailwater of

Jerkinson ILake, tailwater being defined as the normal maximam
4water surface elevation of Jerkinson Lake.

(6) On North Fork Weber Creek immediately below the Park Creek
Conduit turnout to North Fork Weber Creek downstream to the
confluence of Weber Creek. » |

(7) On Weber Creek from the confluence of North Fork Weber Creek
downstream to the tailwater of the Texas Hill Reservoir,
excluding Weber Reservoir.The study program, at a minimum, shall

determine trout populations in the specified streaxné, shall
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evaluate the effects of water quantity changes for trout life
history stages and associated habitat needs for
the different life stages, and shall include teﬁperature and

sediment monitoring.

" (b) An initial study shall be campleted prior to the project going

into operation. All field work elements of that study shall be
campleted pfior to the beginning of construction on those
reaches of streams (defined in 3.14(a)) that are affected by
construction and shall be campleted prior to tﬁe end of

construction on thosé reaches of streams not affected by

. construction.' Results of the initial study .shall serve as a

basis of ccmpafison with subsequent studies to determine if

. the objeétive of no net fish loss has been achieved.

3.15

(c) Subsequent studies shall be conducted at two-year intervals until
the study results indicate that the objective of no net fish loss has
been achieved. |

(d) The State Water Resources Control Board reserves jurisdiction over
this permit to impose any appropriate cond_itions or amend existing |
conditions for boating, fis_h mitigation and other instream uses to
facilitate achieving the objéctive of no net fish loss. Action by ﬁhe
Board will be taken only after evaluating Athe study results conducted
pursuant. to ﬂxe foregoing terms 3.14(b) and (c), and after hotice to
interested parties and opportunity for hearing. |

Permittee shall jointly with the Départment of Fish and Game develcp a

‘fisheries management plan for Alder and Texas Hill Reservoirs prior to

campletion of construction.
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3.16

In the event permittee fails to meet the flow requirements specified

in temm 3.10, permittee will increase flows for the period of June 1

. to November 15 of the following year by the amount of the reduction as ‘

3.17

3.18

3.19

- 3.20

3.21

measured in cubic feet per second. Multiple reductions will require - :
increased flows in an additive manner. The provisions of this term.
shall not apply to circumstances beyond the control of permittee.

Permittee shall provide a public corridor of at least 25 feet on each

'side of the center of Sly Park Creek from the powerhouse to Jenkinson

Lake with appropriate public access at road crossings to provide full
angler access to the reach of the stream enhanced and

shall obtain rights necessary to preserve riparian vegetation.

‘Permittee shall provide a public corridor of at least 25 feet on each

'sidé of the center of the North Fork Weber Creek from thé Park Creek
Cdnduit to Weber Reservoir, and of at least 35 feet on each side‘of |
the center of the North Fork Weber Creek and Weber Creek fram Weber
Reservoir to Texas ﬁill Reservoir, with appropriate public access at
road crossings, to provide full angler access to the stream sections
improved and to preserve riparian vegetation. In areas of sighificant,
riparian regetation this corridor shall be .enlarged to include the
vegétation areas. . |
A minimum pool of 300 acre-feet shall be maintained in Alder and
Texas Hill Reservoirs. ' '

Permittee shall, if determined necessary by Departﬁent of Fish and
Game, install and maintain at its expense screens of a type necessary
to prevent the passage of fish into Project conduits and diversions.

Permittee, in cooperation with the California Department of Fish and
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«

Game, Unlted States Forest Serv:Lce, and the Unlted States Flsh and :

' Wlldllfe Senuce, shall mplement a management plan at Alder Reserv01r ‘

. to encourage nestlng of raprtor spec:.es. The plan shall 'lnclude, but

3.22

not be 1J_mJ.ted to.

" (a) Ixrplementatlon of a secur:.ty program durmg the constructlon
phase to prevent the 1llegal cuttlng of trees 1ntended for
.retentlon as. feedlng perches and nestlng habltat. _ _
, (b) I_J.mltatlon of boat:.ng use to hand propelled craft sallboats,
- or boats w1th srrall electric motors. o
| (c) Those prov1s1ons 1n the clearlng plan referenced 1n term 3 3
address:.ng retentlon of spe01f1ed trees for nestmg.
Fund_lng of recreatlonal'development at Alder _Reserv01r_beyond the
Phase I level' of ‘develc':‘pment_ as specified in tlle Alder Reservoir

Recreation Plan in El Dorado's Federal Energy Regulatory Cammission

- License application dated November 1979 shall not be allowed for a

_period of 10 years followirig cuﬁpletion of constriiction. If at the

cend of that lO-year period 1t 1s m.:tually determined by the Callfornla

Department of Fish and Game and the United States Forest Serv1ce that

 the raptor program is unsuccessful and that 1ncreased recreatlonal

3.23

activities would not :unpact other w11d11fe resources, 1nclud1ng the
Grlzzly Flat deer herd then fund.mg of additional recreational
develq:ment will be allowed

Permittee 'shall request that the Caunty of El Dorado maintain the h
Timer Protection Zone within the 2,200-acre Alder Viewshed i_dentifled‘

by the California Department of Fish and Game for the period of timé

water is appropriated under this permit. If the County of El Dorado
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3.24

dqanges the zone designatg'.on of any parcel under its jurisdiction
within that 2,200-acre viewshed, then, within 60 days of the change
permittee shall take steps to preclude any development or shall
demonstrate to the Board that the zoning change is clearly unrélated
to the presence of Alder Reservoir or is dlearly canpatible with the
mitigation measures specified in terms 3.10, 3.15; 3.19, 3.21, 3.22,
3.24, 3.25, 3.26 and 3.27. The Board shall, within 60 days of
submittal of the foregoing evidence, make a finding of concurrence.
The Board may require permittee to take steps to preclude develdpment
through acquisition of easements in, or fee title fo, the parceis
affected or through other means at perniittee's disposal. If the Board
fails to respond w1th1n the 60-day period, or if it concurs with
permittee's assertion, no further action by permittee is required.
Permittee, in addition to the acquisition of the easements described
in tems 3.17 and 3.18 shall provide the California Department of
Fish and Game with monies for acquisition of easements or fee title

for 1,500 acres of land within the critical winter range of the

" Grizzly Flat deer herd, and 480 acres within the summer range of that

3.25

same herd.

In addition to the lands to be acquired under term 3.24, .the permittee
shall‘ also écquire, develop and maintain 66 acres of wetlands and 10
acres of ponds. If, after a reasonable amount of time, development of
the wetlands and ponds proves unsuccessful, the pennittee shall, under
guidance of the California Department of Fish ahd Game, m)difyAits
development plan. Should the develq:merit again prove unsuccessful,

the permittee shall then acguire, and preserve as
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3.26

3.27

3.28

3.29

wildlife habitat, under guidance by the Department of Fish and Gare,
existing non Federally owned natural wetlands and/or ponds equal in

acreage to the balance of lands not successfully developed pursuant to

this term.

Any easements acguired pursuant to terms 3.17, 3.18, 3.24 and 3.25

shall, for the period of time that water is appropriated under this -

permit, include sufficient rights to provide for wildlife habitat
management and :iinérovement programs specified by t_he,Californiav
Department of Fish and Game.

Permittee is to providg sufficient funds to the California Départ_trent
of Fish and Game to study the need of, and alternatives to a deer
prqof fence arcund the perimeter of Alder Reservoir. This study is to
be cdtpleted prior to the filling of Alder Reservoir. If the
Department of Fish and Game determin;-:s that a fence is necessary, and
the US Forest Servicé concurs, then permittee shall provide sufficient
funds and acquire all necessary rights to build the fence. It shall
be constructe,d' prior to the filling of Alder Reservoir. .

The State Water Resources Control Board reserves jurisdiction over
this permit to require mitigation of any significant deleterious water
quality impacts on public health on the South Fork American River |
between the Forni diversion dam and Pacific Gas and Electric Canpany'é
diversion idam near Kyburz. Jurvisdiction reserved herein will be
exercised only after notice to interested parties and opportunity for
hearing.

Permittee shall camply with the "Procedure for the Protection of

Historic and Cultural Properties" (36 C.F.R. 60 and 36 C.F.R. 800, as
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amended on 1-30-79). Pursuant to said procedures, permittee shall
prepare a camprehensive management plan to address the cultural
resources that will be directly and ‘ihdirectly impacted on both
private and public lands within the sphere of influence of the
facilities for which this water right permit is aoguired. This plan
shall include measures to inventory, evaluate, protect, and mitigate
cultural resources and shall be subject to approval by the United

States Forest Service and the State Historic Preservation Office. The

' permittee shall fund all necessary cultural resource studies, which

3.30

shall be conducted by professional archeologists, historians and

anthropologists under contract to the permittee. Unless the cultural

resource plan indicates that recovery and protection of cultural

resources may occur during preconstruction cleéring Qperatidns, the
pérrﬁittee shall camplete the preparation of a camprehensive management
plan and implement its provisions, including> the recdvefy_and
protection of cultural resources, prior to cammencing any construction

or land disturbance. Permittee shall fund any cultural resource

- studies deemed necessary, by the United States Forest Service and

State Historic Preservation Office, to identify, evaluate, fru'.tigate
and protect any previously unrecorded cultural resources that are
discovered during the design and construction phase of the project. ‘
Following the first time the Alder Creek Reservoir has filled to
within 76 percent of its capacity (which, under current design, is
approximately 133,000 acre feet) " pefmittee may divert or ‘appropriate
the flows of the Soﬁth and Silver Forks of the American River (as

those flows occur naturally or are influenced by regulating facilities
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controlled by others), between April 15 and June 30 of each calendar
&ear, provided that instream flows are maintained in accordance with
the 'follcmingi- critefia:
(a) Permittee shall exercise iﬁs rights under this permit in a
manner which will result in a stream flow fram 900 cfs to 1200
cfs as measured at the gaging station located immediately below
the PGSE diversion dam near-Kyburz (the 'I‘<yburz gage) frcm 10:30.
a.m..to 3-30 p.m. on all days specified in sulparagraph v(e)‘b'elo{v
except as prov:.ded in subparagraph (b) below
(b) Permlttee may dJ.vert the full flows of the South Fork’ and the
Sllver Fork of the American River (except any flows requlred to
E ‘be bypa.ssed by this permit) if the sum of all the flows into the
Fbr"ni and Sherman ciivérsion reservoirs.plus dd;mstream accretions
as meaéured at thé Kyburz gage, less the capacity of PG&E'.s El
Dorado Canal, would be 1éss than 900 cfs at the Kyburz gage.
“(c) If the sum of all flows into the two diversion re‘sérvqirs

plus downstream accretations as measured at the Kyburz gquage,

less the present capacity of PG&E's El Dorado Canal, would result -

in flows at the Kyburz gage of greater than 900 cfs, but J.ess
than 1200 cfs, no diversion shall be allowed, other than a |
dive_rsi'on equal to the amount by which PGSE reduces its diversiqn
at Kyburz into the E1l Dorado Canal, so long as that an:bunt is ‘not
.greater than 156‘ cfs. -

(@) If the sum of all flows into the two diversion reservoirs

plus. downstream accretions as measured at the Kyburz gage, less °

the present capacity.of PG&E's El Dorado Canal, would result in
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flows at the Kyburz gage of more than 1200 cfs, permittee may
divert all flows in excess of that necessary to provide 1200 cfs
at the Kyburz gage.

(e) All days between April 15 and June 30 specified in
subparagraph (f) below, shall be Fridays, Saturdays, Sundays and
holidays.

(£f) The nunber of days between April 15 and June 30 during which
permittee shall be required to operate the project in the manner
described above shall be according to the following schedule
based upon the projected April through July American Rivér inflow
to Folsom Reservoir as annually determined by the Department of

Water Resources on April 1 as revised on May 1.

April—July Projected

American River Inflow Nunber of

at Folsom Reservoir ‘ Required Days
Greater than 149% of average . « ¢« « « « « +» « 30

Greater than 124% of average up

to and including 149% of average . + « « « « « 25

Greater than 99% of average up to

and including 1248 of average . . « « « « « o 20

Greater than 74% of average up to

and including 99% of average « « « « ¢« « » « o+ 15
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50% of average up to and

including 74% of average « « « « ¢ « « ¢ ¢ ¢« &« 5
ILess than 50% of average . . . 0

(9) Pefmittee will be in campliance with this condition when the
flow. of the South Fork of the American River at the Kyburz gage
during any year is insufficient to provide flows of fram 900 to
1200 cfs for the mumber of required days as long as permittee has
delivered all flows as required by subparagraphs 3.30(b), 3.30(c)
‘and 3.30(d).

(h) For purposes of this condition the present capacity of PGAE's

El Dorado Canal shall be deemed to be 156 cfs, and "the sum of

all flows" shall be the mean daily average flow for the previocus
24 hours ending at 6:00 a.m., or at any other such time as agreéd
to by the An‘erican River .Recreation Association, California |
Department of Boating and Watemayé, "and the permittee and
approved by the Board.

3.31 Permittee shall operate El Dorado Powerhouse No. 2 and the facilities
supplying water thereto in such a manner that on all Fridays,
Saturdays, Sundays and holidays between April 1 and Septernber 30, each
'year, Slab Creek Reservoir will receive a minimum daily inflow of af.
least 1100 acre feet of water, except that permittee shall not be . i
obligated to suppl§ water for Slab Creek Reservoir:

(a) To the extent such supply would impair permittee's ability
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to deliver 30,000 acre feet of ‘water' annually for consumptive use.
(b) In any year when the projected April through JulylAmerican
River flows to Folsam Reservoir as determined by the Department
of Water Resources on April 1 and as revised on the following May
1 are less than 50% of average. |
l(c) If supplying such water requires permittee to draw Alder
Reservoir down below 108,000 acre feet. |
(d) In a daily amount in excess of 500 acre feet or the amount of
water necessary to bring the total day's inflow into Slab Creek

| Reservoir, including natural inflow, releases from PGSE's El

" Dorado Powerhouse and releases from SMUD's Upper American River
Project up to 1100 acre feet, whichever is less.
(e) If it is prevented from doing so by circumstances beyond its
control.

3.32 The Board reserves jurisdiction over this permit for the purpose of
coordinating the cperation of the project with other projects subject
to the Board's jurisdiction, to provide more effectively for
recreation flows below Slab Creek Reservoir dam. Suéh reserved
jurisdiction may be exercised to the extent that the operations can be
coordinated without adversely affecting consumptive use yieldé, power
generation capacity or energy production. Once project capital costs
are fully amortized, then coordination can reduce powe@generation
capacity or energy production. Pdver generation capacity shall mean
the pmject. adverse water year firm capacity during the amortization
period.

3.33 Permittee shall arrange for a means of rapid cammmnication with
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the Federal and State govermmental offices responsible for fighting

forest fifes within the influence area of pfoject facilities and shall
provide a method for quickly releasing stored waters ffcm the Forni |
and Sherman Reservoirs if requested to do so by the aforementioned’ e
aéencies.

3.34 (a) Permittee shall’ adequately fund all annual opefational costs
associated with project mitigation programs for the period of time
water is appropfiated under this permit.

(b) Pemd.tteé shall acquire mitigation lands by any méans at its
;d:.'Lsposal at the same time project lands are aocquired. |

3.35 Reference ié hereby madé to the agreements between the permittee and

(1) the Cél.ifornia Department of Fish and.Game, dated January 27,
- 1981; (2) the California Department of Boating and Watexwéyé, dated

March 16, 1982; and (3) The American River Recreation Association,

dated March 2, 1982, and by this reference the provisions of said
agreements are hereby incorporated herein as thoudgh fully set forth. -
- Said provisions, insofar as they are not inconsistent with permit |
terms or conditions specified in other paragraphs of this permit, 'are
incorporated as penﬁit terms or conditions and shali be enforced as
such, except that those provision of said agreement which require .
binding ;Etrbitration of differences between the parties shall not bind
the Board in interpretirmg or gnforcing, in the public ini;efest, the
terms or conditions of this permit. The Board shall maintainl
contimiing authority to change or add terms or conditions necessary to
resolve, in the publié interest, issues arising from al_leged A A

conflicts among the provisions of said agreements.
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IT IS FURTHER ORDERED that for the purposes of Stats. 1982, ch. 122, permits

Code Section 1540.

ordered issued herein shall be deemed acceptable when issued pursuant to Water

’

IT IS FURTHER ORDERED that application 7939 held in the name of the

. State Water Resources Control Board be released from priority in favor of

applications 18063, 18065, 18067, 18069 and 26376; the petitions' for assigmlént

of applications 18064, 18066, 18068, and 18070, all held in .the name of the

cancelled.

Dated: November 18, 1982

-State Water Resources Control Board, be denied; and application 26375 be

Vi

L. L. Mitchell, Vice Chdirman

11 D. Golis, Member

F. K. Aljibury, Member

Warren D. Noteware, Member
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