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la CITING THE RECORD AND OTHER ABBREV~ATXON$ 

When citing evidence in the hearing record, the following 
convention has been adopted: 

I. Information derived from the hearincr transcrint: 

93,T,I,12:10-1?:19 

ending page and line number (may be 
omitted if a single line/page is cited) 

beginning page and line number 
hearing transcript volume number 

. identifying abbreviation of the information source 
.year introduced 

IX. Jnformation derived from an exhibit: 

95,SWRCB,?,6 

1 / / Ipage number, table, graph, or figure number; 
or application number if a file is cited 

/ 
I._ -exhibit number 

identifying abbreviation of the information 
year introduced 

source 

?TI. Abbreviations of the information @ourGee are: 

93 . . 

95 ( . 

ACWA . 

AMADOR 

CSPA . 

DFG . . 

EDCTQG 

EDCWA . 

EDNF . 

FR . . 

KPUD . 

. . 1993 Hearing, June 14, 15, 16, & 21; 
1995 Hearing, October 24, 25, 30, & 31; 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . . . . . . . ~ . . Alpine County 

four volumes 

four volumes 

Water Agency 
. . . . : . . . . . . . . . . . County of Amador 
. . . California Sportfishing Protection Alliance 

. . . . . California Department of Fish and Game 

. . El Dorado County Taxpayers for Quality Growth 

. . . El Dorado County Water Agency and El Dorado 
Irrigation District (co-applicants) 

. El Dorado National Forest (aka FS-USDA in 1995) 

. . . . . . . . . . . . . . Friends of the River 

. . . . . . . . Kirkwood Public Utility District 

i. 



Kw . . 

PG&E . 

PJC . . 

SCLDF . 

SJCDPW 

SMUD . 

SWRCB . 

T... 

USBR . 

USFS . 

USFWS . 

WWD . . 

IV. Other abbreviations used in this document are: 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

............ Kirkwood Associates, Inc. 

......... Pacific Gas & Electric Company 

................. Paul J. Creger 

......... Sierra Club Legal Defense Fund 

. . San Joaquin County Department of Public Works 

...... Sacramento Municipal Utility District 

....... State Water Resources Control Board 

............... Hearing Transcript 

. U.S. Department of Interior, Bureau of Reclamation 

. United States Department of Agriculture, Forest Service 

. . . . . . . . . United States Fish and Wildlife Service 

. . . . . . . . . . . . . . . . Westlands Water District 

af . . . . 

afa . . . . 

cfs . . . . 

CEQA . . . 

CCR . . . . 

EDCWQ . . . 

EID . . . . 

EIR . . . . 

FEIR . . . 

FERC . . . 

NEPA . . . 

SEIR . . . 

. . 

. . 

. . 

. f 

. . 

. . 

. . 

. . 

. . 

. . 

. . 

. 

.................... acre-feet 

............... acre-feet per annum 

............. cubic feet per second 

...... California Environmental Quality Act 

......... California Code of Regulations 

.......... El Dorado County Water Agency 

.......... El Dorado Irrigation District 

........... Environmental Impact Report 

........ Final Environmental Impact Report 

...... Federal Energy.Regulatory Commission 

........ National Environmental Policy Act 

..... Supplemental Environmental Impact Report 
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DECISION 1635 

SOURCES: Silver Lake 
tributary to 
Silver Fork 
American River; 
Caples Lake 
tributary to 
Caples Creek 
and Silver Fork 
American River; 
and Lake Aloha 
tributary to 
Pyramid Creek 
all three being 
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the South Fork 
American River 

COUNTIES: Alpine, Amador, 
and El Dorado 

DECISION APPROVING AND DENYING PETITIONS FOR 
PARTIAL ASSIGNMENT OF STATE FILED APPLICATIONS AND DENYING APPLICATIONS ~ 



BY THE BOARD: 

Applications having been filed to 

County Water Agency and El Dorado 

(El Dorado), Kirkwood Associates, 

National Forest (Kirkwood, Inc.), 

appropriate water by El Dorado 
Irrigation District 

Inc., and U.S. El Dorado 
Kirkwood Meadows Public Utility 

District (Kirkwood PUD), Alpine County Board of_Supervisors and 

Water Agency (Alpine County), and the County of Amador (Amador 

County); petitions for partial assignment of state filed 

Application 5645 having been filed by El Dorado, Kirkwood, Inc., 

and Alpine and Amador Counties; protests having been filed to the 

applications and petitions; hearings having been held on June 14, 

15, 16, and 21, 1993, and October 24, 25, 30, and 31, 1995; the 

applicants, petitioners, and numerous protestants having appeared 

and presented testimony and exhibits; closing briefs having been 

submitted; the evidence and closing briefs having been duly 

considered, the State Water Resources Control Board (Board) finds 

as follows: 

1.0 APPLICATIONS TO APPROPRIATE WATER 

1.1 Pacific Gas & Electric Company (PG&E) operates Lake Aloha, 
and Caples and Silver Lakes 

PG&E claims the right to divert and use water at Lake Aloha1 

tributary to Pyramid Creek, Caples Lake tributary to Caples 

,Creek, and Silver Lake tributary to Silver Fork of the South Fork 

American River. (See map.) Pyramid Creek, Caples Creek, and 

Silver Fork American River are tributary to the South Fork 

American River. PG&E controls releases of water from these 

reservoirs for the generation of hydroelectric power, a ’ 

nonconsumptive use of water. However, up to 15,080 afa are 

directly diverted and rediverted from storage into the El Dorado 

Canal at Kyburz for consumptive uses.? 

- Lake Aloha is sometimes referred to as the Medley Lakes. 

2 This water is delivered per a 1919 agreement between Western State Gas 
and Electric Company and the El Dorado Water Company. 

2. 
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1.2 Applicants and Petitioners Have Filed Competing Application8 
and Petitions for Partial Assignment of State Filed 
Applications to Appropriate Water From PG&E Lakes 

El Dorado, Kirkwood, Inc., Kirkwood PUD, Alpine County, and 

Amador County have filed applications and petitions for partial 

assignment of state filed Application 5645 for competing projects 

to appropriate water from Caples and Silver Lakes.3 El Dorado 

has filed an application and petition for partial assignment of 

state filed Application 5645 to appropriate water from Lake Aloha 

and Caples and Silver Lakes. Kirkwood, Inc., and Alpine County 

have filed applications and petitions for partial assignment to 

appropriate water from Caples Lake. Kirkwood PUD also filed an 

application to appropriate water from Caples Lake. Amador County 

has filed an application and petition for partial assignment of 

state filed Application 5645 to appropriate water from Silver 

Lake. 

All of the competing applications and petitions for partial 

assignment seek to utilize diversion dams and reservoirs operated 

by PG&E for hydroelectric generation. Further, the competing 

applications and petitions either seek to: (1) make consumptive 

use of the same water that PG&E is diverting for nonconsumptive 

hydropower purposes or (2) use the diversion and storage capacity 

of PG&E facilities to utilize water that PG&E is diverting for 

nonconsumptive hydropower purposes. 

1.3 With One Exception, Applicants and Petitioners Seek Water 
for Consumptive Use 

With the exception of Amador County, the applications and 

petitions for assignment seek to appropriate water for 

consumptive uses. Amador County seeks water only for recreation 

3 Each person petitioning for assignment of a state filed application 
must file an application to appropriate water consistent with the proposed 
assignment and describing the proposed project. Water Code section 10504.01. 
Thus, each petitioner for a state filing must file an application to 
appropriate water. 

4. 
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and fish and wildlife uses. El Dorado seeks to appropriate water 

for domestic, municipal, and irrigation uses; Kirkwood, Inc. 

seeks to appropriate water for snowmaking; Kirkwood PUD seeks 

water for municipal uses; and Alpine County seeks water for 

domestic and fish and wildlife uses. Table l-1 more fully 

describes each application and petition for assignment. 
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APPUCANT 8 
APPLICATION # 

EL DORADO 

29919 

29920 

29921 

29922 

TABLE l-l 

APPLICANTS, APPLICATIONS, SOURCES, 
AMOUNTS, DIVERSION SEASONS, AND USES 

SOURCE 
DIRECT:DIVERSION. 

..cfs! ‘. Season 

STORAGE 
USES’ 

Bfa’ Season 

Silver Lake 

Caples Lake 

Lake Aloha 

So. Fork 
American River:’ 

4 

z4 
Folsom Lake’ 

- 

_ I  

_- 

156 total 

W 
139 
156 

- 6,000 ll/Ol to 08101 

1 l/O1 to 08/01 

21,581 

5.350 

I _  

1 l/O1 to 08/01 

11101 to 08101 

- 

Dam.‘, Mun. & Irr. 

Dom., Mun. & Irr. 

Dom., Mun. 8 lrr. 

Dam., Mun. 8 Irr. 

SFA6 5645(a): Same as for A-29919, A-29920, A-29921 8 A-29922 except diversion season requested is 01-01 to 12-31. 

I I I I I 

AMADOR CO. 

30218 Silver Lake _- 8,740 1 l/01 to 07131 Rec. 8 F&WL 

SFA’ 5645( 10) Sitver Lake - - 8,740 total 01-01 to 12131 Rec. 8 FBWL 

1 “cfs” = cubic feet per second. 

2 “afa” = acre-feet per annum. 

3 “Doin.” = domestic uses. 

4 El Dorado is not currently seeking a permit which would 
approve the diversion of water at Kyburz or the Flange (at 
.SMUD’s White Rock facility). 

,’ 

FOOTNCTES FOR TABLE 1 

This point of diversion is also the point of rediversion. 

“SFA” = state filed application. The number “5645” is the 
number of the application for which a petition for 
assignment has been filed and the number in parentheses 
identifies the file folder in which the petiiion is fi!ed. 

“FBWL” = fish and wildlife uses. 

- 
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1.4 El Dorado Amended Application 

El Dorado has amended its initial applications and petitions for 
partial assignment. As amended, the applications and petitions 

now seek water for storage at only Lake Aloha and Caples and 

Silver Lakes and direct diversion only at Folsom Reservoir. The 

total amount of water being sought by direct diversion and 

rediversion from storage will not exceed 17,000 acre-feet per 
annum (afa), and the total amount of water to be taken by direct 

diversion will not exceed 15,000 afa and will be limited to water 

originating in the South Fork American River watershed upstream 

of the El Dorado Canal diversion near Kyburz. 

2.0 PROJECT DESCRIPTIONS 

The following sections provide a brief description of each of the 

proposed projects. 

2.1 El Dorado's Project 

El Dorado's petitions and applications are predicated upon PG&E 

continuing to operate Lake Aloha and Echo, Caples, and Silver 

Lakes under Federal Energy Regulatory Commission (FERC) 

requirements as they have been historically operated for 

hydroelectric purposes.4 (95,EDCWA,94,2; 95,EDCWA,93,3.) Water 

released from Lake Aloha and Caples and Silver Lakes will be 

rediverted at Folsom Reservoir after it passes through PG&E's 

hydroelectric facilities. (July 13, 1995, letter from Mr. Somach 

to SWRCB, A-29919, Correspondence File, Folder J; 95,EDCWA,93,4; 

95,EDCWA,94,2-4.) El Dorado will also directly divert water at 

Folsom Reservoir. The water would be pumped from Folsom 

Reservoir to El Dorado's place of use. In general terms, 

El Dorado's service area lies: (1) south of the South Fork of 

the American River, (2) north of the Cosumnes River and the North 

4 PG&E's historical operation of the lakes is at the heart of the 
concefns raised by most protestants. That is, can PGtE's historical 
operations of the lakes be meaningfully described in quantifiable hydrologic 
terms. 
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Fork of the Cosumnes River, (3) east of the Sacramento County 

line, and (4) west of Pollock Pines. (95,T,I,97:21-99:9; 

EDCWA,78, Plate 1.) Water would be used for domestic, municipal, 

and irrigation purposes. 

El Dorado Irrigation District (EID) has also entered into an 

agreement to purchase PG&E's rights to use the lakes, the water 

from the lakes, and its hydroelectric generation facilities. 

(95,EDCWA,94,9.) The agreement is subject to approval by both 

the California Public Utilities Commission (PVC) and FERC. 

(95,T,I,105:21-106:9.) El Dorado's petition and applications are 

not dependent upon the agreement; however, El Dorado's eventual 

acquisition of PG&E's hydroelectric project could have an effect 

on the protestants and other competing applications and petitions 

for water within the lakes operated by PG&E. 

2.2 Kirkwood, IPC.'s Project 

Kirkwood, Inc. ‘s petition and applications seek to appropriate 

water for snowmaking at the Kirkwood Ski Resort. Under two 

applications, up to 500 afa of water would be diverted to storage 

in Caples Lake between November 1 and June 30 of the following 

year. Up to 4.2 cfs would also be directly diverted for snow- 

making between November 1 and March 1 of the following year. The 

ski resort is situated within several miles of Caples Lake and 

near the nexus of Amador, Alpine, and El Dorado Counties. 

(95,SWRCB,A-30204.) 

2.3 Kirkwood PUD 

Kirkwood PUD and the U.S. El Dorado National Forest filed an 

application to appropriate 0.69 cfs of water by direct diversion 

from Caples Lake between November 1 through June 15 of the 

following year for municipal use. The water is for municipal use 

within the district's service area which is in the immediate 
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0 -ficir,itji of both Capies Lake and Kirkwood, inc.' s project. 
(95,SWRCB,A-30204.) 

2.4 Alpine County Board of Supervisors and Alpipe County Water 
Agency (Alpine County) 

Alpine County filed an application and petition for partial 

assignment seeking up to 0.69 cfs of water by direct diversion 

from Caples Lake between November 1 and July 31 of the following 

year. Up to 21,581 afa would also be diverted to storage between . 

November P and July 31 of the following year. The water would be 
used principally for recreation and fish and wildlife 

preservation and enhancement purposes within Caples Lake and for 

incidental domestic use in an area immediately adjacent to and 

north of the lake. (~~,swRcB,A-~Q~~~.) 

1 l 5 JbwhdOF county 

Amadsr County filed an application and petition for partial 

0 

assignment seeking up to 8740 afa from Silver Lake between 

November 1 and July 31 of the following year. The water would be 

used for only recreation, fish and wildlife preservation and 
enhancement, and fire protection purposes within Silver Lake, 

(95,SWRCB,A-30218.) 

3,O PROTESTS TO APPLIGATIONS AND PETITIONS FOR ASSIGNMENT QF' 
STATE HELD APPLICATIONS 

Notice must be given of both applications to appropriate water 

and petitions for assignment or release of priority of state 

filings. (Water Code section 1300 et seq. and section 10504.1.) 

Numerous protests to the subject applications and petitions for 

assignment of the state filings were filed with the Board. 

Table 2 identifies each protestant and the general nature of the 

protest filed in relation to each project for which an 

application and petition for assignment were filed. 
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TABLE 2 

PROTEST SUMMARY 

PROTESTANTS 

Pacific Gas & Electric Co. 

California Sportfkhing Protection 
Alliance (CSPA) 

Gerald & Joan Glasgow 

WR WR WR WR 

ENV 

ENV 

Bryant M. Bennett WR ENV 

Edward C. Hinde ENV 

Edwin 8 Patricia Brennan WR 

Sacramento Municipal Utility Dist. WR WR WR WR 

Amador County Chamber of Commerce ENV 

Plasse’s Inc. dba Plasse’s Resort 1 ENV 1 

California Native Plant Society (SFA 5645) 

California Native Plant Society (SFA 5645)’ 

ENV 

ENV 



- 

4 ’ ! 

APPIXANTS 
PROTESTANTS 

EL Dow KIRKWOOD PUD .ALPINE A-R 

El Dorado Co. Water Agency 8 Irr. District WR 8 ENV WR 8 ENV WR & ENV 

NOTE: WR = Water Right 8 ENV = Environmental 
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3.1 Protests by PG&E 

PG&E protested all of the projects encompassed by the 

applications and petitions for partial assignment of state held 

applications by El Dorado, Kirkwood, Inc., Kirkwood PUD, and 

Amador and Alpine Counties. PG&E operates two downstream plants 
for generating hydroelectric power. The El Dorado Project 

(FERC 184) and the Chili Bar Project (FERC 2155). Water released 

from the PG&E lakes is rediverted to the El Dorado Project via 

the El Dorado Canal near Kyburz. The Chili Bar facility is on 

the South Fork American River and water released from the PG&E 

lakes flows to and through the Chili Bar powerhouse. The 

applications and petitions were protested on the basis that the 

proposed projects would interfere with PG&E's right to divert and 

use water for power purposes. (PG&E protests lodged in SWRCB 

application files for each application and petition.) As earlier 

noted, all of the applications seek to appropriate water from the 

lakes which PG&E operates for the production of hydroelectric 

power. 

Fcllowing the close of the hearing, PG&E withdrew its protest to 

the applications and petition for partial assignment filed by 

Kirkwood, Inc. (A-30062, Correspondence File, Folder B, letter 

dated December 21, 1995, to Tom Lavenda from Jeffrey D. Butley.) 

The Board takes administrative notice of this correspondence. 

Accordingly, PG&E's protest against Kirkwood, Inc.'s applications 

and petition is dismissed. 

3.2 'Sacramento Municipal Utility District (SMTJD) 

SMTJD operates the White Rock and Slab Creek hydroelectric power 

generating facilities on the South Fork American River. Water 

released from the PG&E lakes flows into the South Fork American 

River and passes through SMUD's facilities. SMUD protested all 

of ,t'he applications and petitions for partial assignment. The 

applications and petitions were protested on the basis that the 

proposed projects would reduce the amount of water available for 
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power production "under SMUD's senior water rights!!. : s?cITJI? 

protests are lodged in SWRCB application files for each 

application and petition.) 

SMUD withdrew its protest to the applications and petition for 

partial assignment filed by Kirkwood, Inc. (95,KW,16.) 

Accordingly, SMUD's protest against Kirkwood, Inc,'s applications 

and petition is dismissed. 

3.3 U.S. Bureau of F+eclaqation (Bureau) 

The Bureau protested all of the applications and petitions for 

partial assignment except the application filed by Kirkwood PUD. 

The Bureau owns and operates Folsom Dam and Reservoir near 

Folsom, California, Water is diverted to storage at the dam and 

directly diverted to the Folsom-South Canal at Nimbus Diversion 

Dam a few miles downstream of Folsom Dam. The Bureau operates 

Folsom Dam to generate electric power, supply water for 

consumptive use purposes, and maintain water quality in the 

Sacramento-San Joaquin Delta. Water released from the PG&E lakes 

flows into the South Fork American River and passes through 

Folsom Reservoir and Dam. The applications and petitions were 

protested on the basis that the proposed projects would adversely 

affect power generation and supplying water for consumptive use 

purposes. 

Following the hearing, the Bureau withdrew its protest to the 

applications and petition for partial assignment filed by 

Kirkwood, Inc. (~-30062, Correspondence File, February 29, 1996, 

letter to Edward Anton from Robert F. Stackhouse.) The Board 

takes administrative notice of this correspondence. Accordingly, 

the Bureau's protest against Kirkwood, Inc.'s applications and 

petition is dismissed. 
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3.4 El Dorado Protests to Competing Applications and Petitions , 
for Partial Assignment 

El Dorado filed protests to the applications and petitions for 
0 

partial assignment filed by Kirkwood, Inc., Kirkwood PUD, and 

Alpine and Amador Counties. 

3.4.1 Alpine County 

Regarding Alpine County, El Dorado states that: (1) the proposed 

diversion from Caples Lake is in direct competition with 

El Dorado's applications and petition; (2) to the extent Alpine 

County diverts water for consumptive uses, it would reduce the 

quantity of water available to El Dorado; and (3) to the extent 

water is held in the lake for recreation and fish and wildlife 

purposes, it would interfere with El Dorado's ability to divert 

water under its applications and petition. 

El Dorado contends that it is unclear how lake operations would 

be modified by the nonconsumptive portion of the application and 

'petition, but that significant environmental effects could occur 

within the lake, in Caples Creek, and in Silver Fork of the South 

Fork American River from the consumptive use portion of the 

application and petition. El Dorado also contends that 

significant environmental effects could also occur if the 

nonconsumptive uses altered the manner in which the lake has been 

historically operated. El Dorado further contends that the 

application and petition for partial assignment cannot be 

approved until Alpine County has prepared and certif.ied an EIR. 

3.4.2 Axnador County 

Regarding Amador County, El Dorado states that: (1) the proposed 

diversion from Silver Lake for recreation and fish and wildlife 

is in direct competition with El Dorado's applications and (2) to 

the extent water is held in the lake for recreation and fish and 

wildlife purposes, it irJould interfere with El Dorado's ability to 

divert water under itsapplications and petition. El Dorado also 
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contends that it is unclear how iaice operations wo-_i:d be modified 

if Amador's application and petition for partial assignment were 

approved, but that significant environmental effects could occur 

within the lake and downstream of the lake in Silver Fork 

American River. El Dorado further contends that the negative 

declaration prepared.by Amador County is inadequate because it 

failed to analyze the environmental effects of the proposed 

project on the lake and in the Silver Fork American River. 

3.4.3 Kirkwood. Inc. 

Regarding Kirkwood, Inc., El Dorado states that the proposed 

diversion from Caples Lake is in direct competition with 

El Dorado's applications and petition and to the extent Kirkwood, 

Inc. diverts water for snowmaking it would reduce the quantity of 

water available to El Dorado. El Dorado contends that the 

proposed project will have adverse environmental effects on the 

lake, Caples Creek, Silver Fork South Fork American River, and on 

national forest lands upon which the Kirkwood Ski Resort is 

situated. On October 24, 1994, El Dorado withdrew its protest to 

Kirkwood, Inc. ‘s applications to appropriate water.6 

Accordingly, El Dorado's protest to Kirkwood, Inc's. applications 

is dismissed. 

5 In this instance, El Dorado means only the protest of the El Dorado 
County Water Agency. 

6 EID, EDCWA, and Kirkwood, Inc. entered into an agreement wherein EID 
and EDCWA agreed, among other things, to withdraw their protests to the 
issuance and exercise of rights to divert, store and use water as applied for 
in Applications 30062, 30453, and petition for partial assignment of state 
filing 5645 (folder 11, Kirkwood, Inc., petition for partial assignment), and 
Kirkwood, Inc., agreed to certain consideration. These parties have 
represented to the Board that there is no longer any adversity between their 
respective rights, and that neither EID nor EDCWA will assert any water rights 
priority against Kirkwood, Inc./s water rights, whether based upon existing 
rights (including those held by the owner of FERC Project 184) or any right 
they acquire in the future (including any rights issued pursuant to EID and 
EDCWA Applications 29919, 29920, 29921, 29922, and petition for partial 
assignment of state filing 5645 (folder 8)). 
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3.4.4 Kirkwood PUD 

Regarding Kirkwood PUD, El Dorado filed the same protest against 

Kirkwood PUD that it filed against Kirkwood, Inc.; however, 

El Dorado has not withdrawn its protest to the application filed 

by Kirkwood PUD. (Supra, 5 3.4.3.) 

3.5 U.S. Fish and Wildlife Service (USFWS) 

The USFWS protested only the applications and petitions for 

partial assignment filed by El Dorado, and Alpine and Amador 

Counties. Regarding El Dorado, USFWS indicates that: 

(1) additional reductions of flow in the American River could 

have cumulative adverse effects on anadromous salmonid 

populations and (2) reductions in flow could also adversely 

affect fish in the lakes and in the streams into which the lakes 

drain. Regarding Alpine County, USFWS indicates that Caples Lake 

supplies water which supports cold water fisheries in the South 

Fork American River and its tributaries. Regarding Amador 

County, USFWS indicates that Silver Lake supplies water which 

supports cold water fisheries in the South Fork American River 

and its tributaries. As to all three proposed projects, USFWS 

indicates that no instream flow incremental methodology or 

limnological studies have been performed to establish what flow 

out of the lakes will best protect fish populations and that such 

studies should be performed by the applicants. 

3.6 California Department of Fish and Game (DFG) 

The DFG protested only the applications and petitions for partial 

assignment filed by El Dorado, Alpine County, and Amador County. 

3.'6.3 El Dorado 

Regarding El Dorado, DFG indicates that: (1) Silver and Caples 

Lakes and the releases of water from the lakes support numerous 

aquatic and wildlife species in and along Caples Creek, Silver 

Fork, and the South Fork American River, as well'as recreational 

uses made of these resources and (2) modifications to the release 
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of water could adverseky affect such resources. DFG reqvlests 

that El Dorado be required to conduct a broad range of studies 

including instream flow incremental methodology studies on Caples 
Creek, Silver Fork, and South Fork American River. 

3.6.2 Mpine County 

Regarding Alpine County, DFG indicates that; (1) the release of 

water from Caples Lake supports a cold water fishery, amphibian 

populations, and riparjan habitat in and along Caples Creek, and 

Silver Fork and South Fork American River! (2) modifications to 

the release of water could adversely affect such resources; and 

(3) no instream flow incremental methodo&ogy or limnological 

studies have been performed to establish what flows out of the 

lakes will best protect fish popu$ations. DFG states that it 

will seek studjes from FERC in 2082 and asks the Board to 

condition any new permit to require conformance with any change 

in the rate of release imposed by FERC on Project 184. 

3.6.3 Silver GxxJ Caples LaJFes 

DFG protests should be dismissed because Silver or Caples Lakes 

will continue to be operated by PG&E. El Dorado has no agreement 

w!th PG&E which would result in PC&E modifying the operation of 

the lakes and El Dorado has stated that the lakes will be 

operated in the same manner as they have been historically 

operated by PG&E. Under such circumstances, it As not 

appropriate for the Board to require E$ Dorado to conduct 

limnological studies. Final,ly, the Board does not have any 

authority to adopt a condition requiring PG&E to comply with 

releases from Caples and Silver Lakes required by FERC. Thus, 

the DFG protest should be dismissed. 

3.6.4 Amador County 

Regarding Amador County, DFG indicates that: (1) releases from 

Silver Lake support a cold water fishery, amphibian populations, 

and riparian habitat in and along Silver Fork and South Fork 
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American River; (2) modifications to the release of water could 

adversely affect such resources; and (3) no instream flow ,o 
incremental methodology or limnological studies have been 

performed to establish what flows out of the lakes will best 

protect fish populations. DFG states that it will seek such 

studies from FERC in 2002 and asks the Board to condition any new 

permit to require conformance with any change in the rate of 

release imposed by FERC on Project 184. 

3.7 Westlands Water District (WWD) and San Luis & Delta- 
Mendota Water Agency (SLDMWA) 

WWD and SLDMWA each filed a protest against Kirkwood, Inc. 

Because SLDMWA failed to participate in the hearing, its protest 

is dismissed for failure to support the allegations in its 

protest. During the hearing, WWD withdrew its protest to 

Kirkwood, Inc. (95,T,III,200:23-201:2.) Although, WWD failed to 

file a protest against El Dorado's applications and petition, it 

did submit timely written testimony and exhibits related to 

El Dorado's applications and petition for partial assignment, and 

WWD was granted permission to participate as an interested party 

vis-a-vis El Dorado. (95,T,I,73:4-74:24.) 

As previously indicated, WWD was granted standing to participate 

as an interested party vis-a-vis El Dorado. WWD is an 

agricultural water district in the San Joaquin Valley. Under 

contract, the Bureau supplies water to WWD from the Central 

Valley Project (CVP) and Folsom Reservoir is a unit of the CVP. 

WWD contends that any reduction in the water available to the 

Bureau at Folsom Reservoir will affect the Bureau's ability to 

fulfill its contractual obligations to supply water to WWD. 

(95,WWD,l,l-2.) 

3.8 Protest to El Dorado's Applications and Petition for 
Partial Assignment 

In addition to the foregoing protests, another 21 protests were 

filed and accepted against El Dorado's proposed project. 



3.8.1 City of Stockton (Stockton) 

Stockton protested El Dorado's application and petition for 

partial assignment of water from Silver Lake on environmental, 

public interest, and public trust grounds. Silver Lake is east 

of Stockton on State Route 88, the most direct route for Stockton 

residents to access the Sierra Mountains. Stockton operates a 

municipal camp during summer months at Silver Lake. (93,T,I, 

16:8-20.) Stockton's protest states that it joins in the protest 

filed by the League to Save Sierra Lakes (League). The League 

filed a joint protest with numerous other persons and were 

represented by Sierra Club counsel. The joint filing by the 

League et al. does not, however, identify Stockton as a 

co-protestant. Stockton failed to submit testimony or exhibits 

for the hearing or appear at the hearing. (93,T,I,i-iii; 

95,T,I,ll:6-7.) In addition, Sierra Club counsel did not claim 

to represent Stockton at the hearing. (93,T,I,i-iii; 

95,T,I,13:19-14:s.) Stockton appeared and made a policy 

statement during the 1993 hearing but did not otherwise 

participate in the hearing as a protestant. Thus, Stockton's 

protest is dismissed for having failed to support the allegations 

in its protest. 

3.8.2 Amador County Water Resources (Amador County) 

Amador County protested El Dorado's application and petition for 

partial assignment of water from Silver Lake on environmental, 

public interest, and public trust grounds. Silver Lake is a 

significant recreation area within Amador County and important to 

the County's economy. (93,AMADOR,9,4; 95,AMADOR,l.) If 

El Dorado obtains consumptive rights to the water stored in the 

lake, Amador County is concerned that water levels in Silver Lake 

will be more rapidly drawn down by PG&E 

agreement with PG&E, or by El Dorado if 

to operate the lakes. 

in response to an 

it obtains PG&E's rights 
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3.8.3 San Joaquin County, Department of Public Works 
(San Joaquin County) 

A protest was filed against El Dorado's applications and petition 

for partial assignment because San Joaquin County has an 

application pending to appropriate water from the American River 

at Nimbus Dam, Application 29657. San Joaquin County seeks 

assurance that any Board approval of water rights for El Dorado, 

which do not enjoy the benefit of area of origin statutes, will 

not impair any right which may be obtained under Application 

29657. San Joaquin County did not submit written testimony or 

exhibits for the hearing nor did a representative appear at 

either the 1993 or 1995 hearing. (93,T,I,i-iii; 95,T,I,i-iii.) 

Thus, the protest of San Joaquin County is dismissed for having 

failed to support the allegations in its protest. 

3.8.4 U.S. Eldorado National Forest (Forest Service) 

The Forest Service filed a protest against El Dorado's 

applications and petitions for partial assignment. PG&E's lakes 

are operated on national forest lands. One is within a national 

wilderness area, Lake Aloha. The Forest Service states that its 

primary concern is maintenance of the scenic, recreational, and 

fishery values associated with the lakes. Like numerous other 

protestants, the Forest Service is concerned that if El Dorado 

obtains consumptive ,rights to the water stored in the lake, water 

levels in the lakes will be more rapidly drawn down by PG&E in 

response to an agreement with El Dorado or by El Dorado if it 

obtains PG&E's rights to operate the lakes. 

3.8.5 City of Sacramento (Sacramento) 

Sacramento filed a protest against El Dorado's applications and 

petition for partial assignment. The American River below Folsom 

Dam flows through Sacramento and its surrounding environs. The 

protest states that flow in the lower American River (below 

Nimbus Dam) is needed for fish, wildlife, vegetation, recreation, 

and other public trust uses and that the flow is already 
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insufficient, St times, to support such uses = Sacramento is 

concerned that El Dorado's proposed project will reduce the flows 

available for public trust uses made of the lower American River. 

Sacramento did not submit written testimony or exhibits for the 

hearings, nor did a representative appear at either the 1993 or 

1995 hearing. (93,T,I,i-iii; 95,T,I,i-iii.) Thus, the protest 

of Sacramento is dismissed for having failed to appear or support 

the allegations in its protest. 

3.8.6 Sierra Club et al. (Sierra Club) Protests 

In addition to itself, the Sierra Club represents the following 

persons: Kirkwood PUD, League to Save Sierra Lakes, Alpine 

County, Caples Lake Homeowners Association, Caples Lake Lodge, 

East Silver Lake Homeowners Association, Lake Kirkwood Homeowners 

Association, Kit Carson Lodge, Northern Sierra Homeowners 

Association, Plasse's Resort, South Silver Lake Homeowners 

Association, Boy Scouts of American 49er Council, and CSPA. 

(95,T,I,12:17-14:s.) Apart from the protest filed by the Sierra 

Club, the CSPA, Plasse's Resort, and Kit Carson Lodge filed 

separate protests to El Dorado's applications and petition for 

partial assignment. 

The entities represented by the Sierra Club include: (1) public 

entities; (2) people who have second homes, businesses, or who 

operate nonprofit campgrounds at or near Caples or Silver Lakes 

and/or; (3) people who recreate and use the waters of Lake Aloha 

and Caples and Silver Lakes, and the streams which drain the 

lakes, Silver Fork American River, South Fork American River, and 

the lower American River below Folsom Dam. The protests are 

concerned with how the issuance of water rights to El Dorado 

could affect the timing of withdrawal of water from Lake Aloha 

and Caples and Silver Lakes and the level of water in the lakes 

between June 15 and Labor Day, and the volume of water flowing in 

the streams which drain the lakes. Sierra Club protestants seek 

to preserve water in Caples and Silver Lakes for domestic use and 
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to keep the level of water in the lakes as high as possible 

through Labor Day in order to preserve the fishing, boating, and 

other recreational uses of the lakes. In addition, the 
protestants wish to assure sufficient water in the streams which 

drain the lakes to protect the fishing and other recreational 

uses made of the streams. CSPA is also concerned that approval 
of ~1 Dorado's applications and petitions for partial assignment 

could adversely affect the quantity and temperature of water for 

fish below Folsom Dam and the mix of freshwater in the 

Sacramento-San Joaquin Delta. (See protests to A-29919, 
Folders 5 and 5a.J 

3.8.7 Save the American River Association (SARA) 

SARA filed a protest to El Dorado's applications and petition for 

partial assignment. SARA's protest alleges that El Dorado's 

proposed project could adversely reduce flow below Folsom 

Reservoir on the South Fork American River. More specifically, 
SARA is concerned that El Dorado's project will reduce flow below 

Folsom Dam and that the effect of such reduction will adversely 

affect water quality, fish and wildlife, esthetics, navigation, 

and recreation. (See protests to A-29919, Folder 5a.) 

A representative of SARA, Mr. Felix Smith, put in an appearance 

at the 1993 hearing. (93,T,I,15:8-9.) ,Thereafter, during the 

1993 hearing SARA did not make a policy statement, conduct cross- 

examination, put on witnesses, or offer exhibits. SARA did file 

a closing statement in the nature of a policy statement. During 

the 1995 hearing, SARA did .not put in an appearance or otherwise 

participate in the hearing. Accordingly, SARA's protest is 

dismissed for having failed to support the allegations in its 

protest. 

3.8.8 Friends of the River (FOR) 

FOR filed a protest to El Dorado's applications and petition for 

partial assignment. FOR's protest alleges that the diversion of 
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l71 water bjr JAI Dorado’s proposkd project may result in: (I) altered 

or decreased lake levels and (2) flow in the streams which drain 

the lakes (operated by PG&E) and in the South Fork American River 

to the detriment of fish, wildlife, and recreational values. FOR 

also alleges that changes in the flow from the lakes could 

infringe on the federally reserved water rights implied in the 

National Wilderness Act and the National Wild and Scenic Rivers 

Act.7 (See protests to A-29919, Folder 5a.) 

3.8.9 California Native Plant Society (CNPS), El Dorado Chapter 

The CNPS filed a protest to El Dorado's petitions for partial 

assignment. CNPS' protest alleges that water supplied from 

El Dorado's project to the proposed place of use could adversely 

affect five rare and endangered plant species within El Dorado 

County. During the 1993 hearing, CNPS' did not make an 

appearance, present testimony or exhibits, conduct cross- 

examination, or file closing arguments. During the 1995 hearing, 

CNPS's appeared and presented a nonevidentiary policy statement 
(95,T,I,32:13-34:14); but did not otherwise participate in the 

hearing as a separate party. Thus, CNPS' protest is dismissed 

for having failed to make a bona fide effort to support the 

allegations in its protest.' (See protests to A-29919, 

Folder 5a.) 

The protest also alleged that increased water diversions will 
adversely affect recreational boating on the South Fork American River. 
Subsequent to the filing of FOR's protest, El Dorado modified its proposed 
project so that water released from the PG&E lakes would be rediverted only 
from Folsom Reservoir. This modification means that no water would be 
rediverted for consumptive use from the South Fork American River or its 
tributaries which could affect recreational boating on the South Fork American 
River. 

E While CNPS failed to appear at the hearing, other parties addressed 
the issue raised by the protestant. These parties include El Dorado, DFG, and 
the Sierra Club. 
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3.8.10 Paul J. Creger (Mr. Creger) 

Mr. Creger filed a protest to El Dorado's applications to 

appropriate water at the lakes. His protest might best be 

classified as a public interest protest in that he urges 

El Dorado's proposed project be evaluated from a systems 

engineering point of view. While Mr. Creger appeared at the 1993 

hearing, (93,T,I,15:3-3) he did not otherwise participate in the 

1993 or 1995 hearing. Thus, Mr. Creger's protest is dismissed 

for having failed to support the allegations in his protest. 

(See protests to A-29919, Folder 5a.) 

3.8.11 Curtis Manning (Mr. Manning) 

Mr. Manning filed a protest to El Dorado's 

appropriate water from the lake. He urge,s 

appropriations of water be approved due to 

applications to 

that no further 

unspecified cumulative 

environmental effects of such withdrawals on streams and in the 

Sacramento-San Joaquin Delta. Mr. Manning appeared at the 1993 

hearing and made a policy statement, but did not otherwise 

participate in the hearings via the presentations of witnesses, 

exhibits, the conduct of cross-examination, or the filing of 

closing statements. (93,T,I,299-35:15.) Thus, Mr. Manning's 

protest is dismissed for having failed to support the allegations 

in his protest. (See protests to A-29919, Folder 5a.) 

3.8.12 Protests filed by Gerald and Joan Glasgow, Bryant M. 
Bennett, Edward C. Hinde, Edwin and Patricia Brennan, 
and Edwin Allen Bish II (Other Protestants) 

Other protestants'filed protests to El Dorado's applications and 

petition, for partial assignment. In general, the grounds for 

their protests have been stated previously when identifying the 

basis of other protests. The Brennans were concerned that 

El Dorado's proposed project could adversely affect their right 
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to divert and use water under licensed Application 01887.' None 

of these persons appeared or otherwise participated in the 1993 

or 1995 hearing concerning El Dorado's proposed .project. Thus, 

these protests are dismissed for having failed to appear and 

support the allegations in their protest. (See protests to 

A-29919, Folder 5.) 

3.8.13 El Dorado County Taxpayers for Quality Growth (Taxpayers) 

A protest against El Dorado's applications and petitions for 

assignment was filed by three individuals in the name of 

Taxpayers. The three were Craig Thomas, Keith Johnson, and Alice 

Howard. Taxpayers failed to timely submit written testimony or 

exhibits'for the hearing. Notwithstanding, its failure to comply 

with the requirements for participating in the hearing, Taxpayers 

were granted permission to participate in this proceeding in a 

more limited capacity as an interested party. (95,T,I,28:7-14.) 

As an interested party, Taxpayers allege that: (1) the proposed 

project will would take water needed for recreation, fish, 

wildlife, and other public trust values and would damage natural 

resources; (2) the project should not be approved because 

El Dorado continues to violate waste discharge requirements at 

its wastewater treatment facility; (3) El Dorado seeks water in 

excess of that needed for necessary development; and (4) the 

project would supply water for a style of development that will 

create an unsuitable living environment in El Dorado County. 

3.9 Protests Withdraw or Dismissed 

In accordance with the discussions set forth in the proceeding 

sections, the following protests are either withdrawn, settled by 

agreement, or dismissed: 

9 Subsequent to the filing of the Brennans' protest, El Dorado modified 
its proposed project so that water released from PG&E lakes would be 
rediverted only from Folsom Reservoir. This modification means that no water 
would be rediverted for consumptive use from the South Fork American River or 
its tributaries which could affect the exercise of the Brennans' license. 
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3.9.1 The following protests filed against the applications and 
petitions for partial assignment by Kirkwood, Inc., have 
been withdrawn or otherwise settled by agreement 

a. PG&E (§ 3.1, Sz.zpra) 

b. SMUD (§ 3.2, supra) 

C. The Bureau (§ 3.3, supra) 

d. El Dorado (!$ 3.4, supra) 

e. Westland (§ 3.7, supra) 

3.9.2 The following protests filed against the applications and 
petitions for partial assignment by El Dorado are 
dismissed 

a. PG&E (§ 3.1, supra) 

b. SMUD (§ 3.2, supra) 

C. DFG (5 3.6.3, supra; see 5 4.3, infra) 

d. Stockton (5 3.8, supra) 

e. San Joaquin County (5 3.8.3, supra) 

f. Sacramento (§ 3.8.5, supra) 

g. SARA ($4 3.8.7, supra) 

h. CNPS (B 3.8.9, supra) 
i. Mr. Creger (5 3.8.10, supra) 

j. Mr. Manning (§ 3.8.11, supra) 

k. Gerald & Joan Glasgow (8 3.8.12, supra) 

1. Bryant M. Bennett (§ 3.8.12, supra) 

m. Edward C. Hinde (§ 3.8.12, supra) 

n. Edwin & Patricia Brennan (§ 3.8.12, supra) 

0. Edwin Allen Bish II (s 3.8.12, supra) 

4.0 

4.1 

APPLICABLE LAW 

The Water Code and Public Trust Doctrine 

A prerequisite to the issuance of a water right permit is that 

unappropriated water must be available to supply the applicant. 

(Water Code § 1375(d).) Unappropriated water does not include 

water being used by others under paramount rights. (Water Code 

§§ 1201 and 1202.) , ,-. 
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In addition to the quantity of water required to satisfy 

paramount rights to the use of water, the Board is required to 

consider the quantity of water required for recreation, the 

preservation and enhancement of fish and wildlife resources, 

other beneficial uses, and competing applications for the 

appropriation of water. (Water Code §§ 1243, 1243.5 and 1257; 

National Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 

189 Cal.Rptr. 346.) In Audubon, the California Supreme Court 

articulated a public trust doctrine for the waters of California. 

Among other matters, the decision requires the Board to consider 

the effect of proposed diversions of water upon interests 

protected by the public trust, and attempt, insofar as feasible, 

to avoid or minimize any harm to those interests. (Audubon, 

33 Cal.3d 419, 426.) The public trust doctrine does not require 

an appropriator who diverts water to storage at an artificial 

reservoir on a nonnavigable stream to forego use of water to 

maintain the reservoir for recreational use by the public. 

(Golden Feather Community Association v. Thermalito Irrigation 

District (1989) 209 Cal.App.3d 1276, 257 Cal.Rptr. 836.) 

The Board may reject applications which in its judgment will not 

best conserve the public interest. (Water Code § 1255.) When 

approving applications, the Board may impose such terms and 

conditions as in its judgment will best develop, conserve, and 

utilize in the public interest the water sought for 

appropriation. (Water Code § 1253.) 

4.2 CEQA Responsibilities 

CEQA imposes responsibilities on the Board in addition to those 

imposed by the Water Code and the public trust doctrine. When 

approving an application to appropriate water, the Board is 

either a lead agency or a responsible agency. (Public Resources 

Code §§ 21065, 21067, and 21069.) When approving an application, 

responsible agencies must adopt conditions to avoid or mitigate 

adverse environmental project effects within the scope of their 
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jurisdiction. Failing to avoid or mitigate adverse effects, 

responsible agencies must adopt a 

consideration. (Public Resources 

Responsible agencies are directed 

statement of overriding 

Code §§ 21002.1 and 21081.) 

to presume that a final EIR is 

adequate if litigation is not commenced, unless: (1) substantial 
changes (a) are proposed for the project or (b) occur with 

respect to the circumstances under which the project is 

undertaken or (2) new information becomes available which was not 

known at the time the EIR was certified as complete. When 
litigation has commenced, responsible agencies are directed to 

presume a final EIR is adequate until such time as a court 

determines 0therwise.l' (Public Resources Code §§ 21166, 

21167.2, and 21167.3.) 

4.3 Regulation of Hydropower Facilities Regulated by the Federal 
Energy Regulatory Commission (FERC) 

FERC occupies the field of hydropower regulation, preempting 

state water right requirements except to the extent that a 

state's requirements relate to the protection of proprietary 

rights. (Sayles Hydro Associates v. hughan (1993) 958 F.2d 

451.) The state cannot condition a water right permit for 

hydropower generation on bypass flow requirements for the 

protection of instream beneficial uses in excess of flows 

required by the FERC license for the project. Similarly, the 

Board has no authority to require that water be retained in 

reservoirs regulated by FERC for the protection of beneficial 

uses made of water within a reservoir. (California v. Federal 

Energy Regulatory Commission (1990) 495 U.S. 490 (Rock Creek).) 

10 During the hearing the parties were precluded from presenting 
evidence on the adequacy of the EIR and Supplemental EIR prepared by El Dorado 
because of the directive language in Public Resources Code section 21167.3. 
(95,T,I,7:23-25; 11,160:12-16.) The Sierra Club's December 11, 1995, closing 
memorandum moved the Board to reconsider ruling and urges that consideration 
be given to its contentions as to the adequacy of El Dorado's environmental 
documents as set forth in pleadings filed with the El Dorado County Superior 
Court on December 11, 1995. This motion was denied by letter dated June 5, 
1996, from the Board to Mr. Volker. 
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DFG can seek relief from FERC relative to its protests against 

El Dorado. It should be noted that these two cases deal only 

with projects which were operated exclusively for hydropower 

purposes. Nothing in these cases precludes a state from 

regulating the consumptive use of water developed in conjunction 

with hydropower projects subject to the jurisdiction of F'ERC. 

That is, the consumptive use component of such projects is 

subject to state regulation under provisions of 

the public trust doctrine, and CEQA as sketched 

and 4.2, above, to the same extent as any other 

appropriates water under the laws of the state. 

the Water Code, 

in sections 4.1 

project which 

4.4 Access to Streams and Lakes and Right to Appropriate 
Previously Appropriated Water 

One cannot obtain a right to appropriate water unless there 

exists some means for the actual physical control over the water 

for which a right is sought. (California Trout v. State Water 

Resources Control Board (1979) 90 Cal.App.3d 816, 818; 133 

Cal.Rptr. 672, 674.) The Board has no authority nor can the 
issuance of a water right permit or license confer the right to 

enter upon land or diversion works possessed by another. (23 CCR 

§§ 775, 776.) Further, the Board has no authority nor can the 

issuance of a water right permit or license confer the right to 

appropriate and use water being diverted or stored under the 

rights of another. (Water Code §§ 1202, 1375(d), California and 

United States Constitutions, Article 1, section 19 and the Fifth 

Amendment, respectively.) Thus, applicants for the appropriation 

of water under the control of another legal user of water, must 

obtain by eminent domain, contract, purchase, or other means some 

right to enter upon the property or diversion works of another 

for the purpose of appropriating water. Similarly, applicants 

must obtain by eminent domain, contract, etc..some right of 

control over water being diverted and used by another legal user 

of water in order to effectuate an appropriation of water. 
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4.4.1 Applicants Must Obtain Access to Water and the Right to 
Divert and Use Water Being appropriated by PG&E 

Much of the land on the west side of Caples Lake, is owned by the 

United States Forest Service. (95,USFS,l and 2.) As previously 

discussed, Caples and Silver Lakes are situated on public or 

private lands in which PG&E has a possessory interest. Further, 

PG&E has prior rights to divert to storage and use the water in 

these lakes. Thus, as discussed in the preceding section, in 

order to divert natural flows, the applicants and petitioners for 

partial assignment must reach some accommodation with either PG&E 

or the federal agency which controls access to the lakes. In 

addition, the applicants and petitioners must reach some 

accommodation with PG&E before they can obtain a right to 

appropriate and use, either consumptively or nonconsumptively, 

water developed under PG&E's prior rights to the use of water. 

4.5 State Filed Applications and County of Origin Protection 

The Legislature has authorized the filing of applications by the 

state to appropriate water which II. . . is or may be required in 

the development and completion of the whole or any part of a 

general or coordinated plan looking toward the development, 

utilization, or conservation of the water resources of the 

state". (Water Code 5 10500.) Such applications are held by the 

Board, and any portion of an application may be assigned or 

released from priority when I'. . . the release or assignment is 

for the purpose of development not in conflict with such general 

or coordinated plan or with water quality objectives established 

pursuant to law". (Water Code 5 10504.) Release or assignment 

of the priority of any state filed application is prohibited, 

however, when a county in which the water originates would be 

deprived of water necessary for its development. (Water Code 

55 10505, 10505.5; County of Origin Laws.) 

The County of Origin Laws allow persons within the counties 

within which water originates to obtain water rights having 
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precedence over rights and water developed under state filed 

applications, if the water appropriated under the state filed 

applications is not being applied to use within the county of 

origin. Further, the County of Origin Laws only apply to 

projects constructed pursuant to an assignment or release of the 

priority of state filed applications.ll 

An assignment or partial assignment is a transfer of ownership of 

all or part of the right which can be initiated under a state 

filing. The recipient of an assignment receives a right to 

develop water having the priority of the filing. A release from 

priority is a waiver by the state of the priority of the state 

application in favor of an application filed by the recipient of 

the waiver. The effect of a release from priority is to prevent 

the state or a subsequent holder of the state filing from 

objecting to the application in favor of which the release 

made. 

was 

4.6 General or Coordinated Plan 

From time-to-time, the state has prepared comprehensive plans for 

the development of the waters of the state. The first statutory 

requirement for such a plan was set forth in Water Code § 10000. 

The section provides: 

"The coordinated plan for the conservation, develop- 
ment, and utilization of the water resources of the 
State (except the project known as the 'Trinity River 
Diversion', which is not approved) as set forth in the 
report thereon formulated and prepared by the 
Department of Public Works and transmitted to the 
Forty-Ninth Session of the Legislature pursuant to 

11 PG&E's right to divert and use the water in the lakes is not based on 
the release or assignment of a state held application. Thus, the county of 
origin laws cannot provide a basis for providing persons filing applications 
for the use of water within Alpine and Amador Counties, with a water right 
having precedence over PG&E's rights. However, the county of origin laws do 
give applicants in Alpine and Amador Counties precedence over any rights 
obtained by El Dorado to divert and store water at Caples and Silver Lakes by 
a partial assignment of Application 5645. 
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Chapter 832 of the Statutes of 1929 shall be known as 
the 'State Water Plan'." 

This section was enacted in 1943 and amended, most recently, 

during 1957. The Legislature subsequently enacted Water Code 

sections 10004 through 10010. Section 10004 provides: 

11 (a), The plan for the orderly development and 
coordinated control, protection, conservation, 
development, and utilization of the state which is set 
forth and described in Bulletin No. 1 of the State 
Water Resources Board entitled 'Water Resources of 
California,' and Bulletin No. 2 of the State Water 
Resources Board entitled, 'Water Utilization and 
Requirements of California,' and Bulletin No. 3 of the 
department entitled, 'The California Water Plan,' with 
any necessary amendments, supplements, and additions to 
the plan, shall be known as 'The California Water 
Plan.' 

” (b) (1) The department shall update the California Water 
Plan every five years . . . .I1 

"Department" means the Department of Water Resources. Pursuant 

to this section, the Department has prepared a number of 

California Water Plans. When section 10000 and related sections 0 

are contrasted with section 10004 et seq., it is readily apparent 

that the more recent enactment requiring preparation of the 

California Water Plan and regular updates to the plan is the 

coordinated plan looking toward the development, utilization, or 

conservation of the water resources of the state, superseding the 

State Water Plan. Further, a review of the successive California 

water plans prepared by the Department clearly indicates that the 

agency responsible for regularly preparing and updating the 

general plan views the State Water Plan as a historical document 

only and t,hat each succeeding California Water Plan is the 

current effective water plan for the development of state 
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;qater. 12 !SWRCB, Decision 1587, p. 18.) Thus, in accordance 

with section 10504, the Board will rely upon the most recent 

California Water Plan and its updates for the purpose of 

determining whether a petition for assignment or release of a 

state filing "is for a purpose of development not in conflict 

with such general or coordinated plan . . . established pursuant 

to law". 

5.0 WATER IS AVAILABLE FOR APPROPRIATION 

This section analyzes the evidence in the hearing record 

concerning the availability of unappropriated water for the 

applications and petitions for partial assignment of SFA 564 

5.1 Description of Watershed 

The South Fork American River is one of three main forks of the ___,_-- _ 
--.e‘.American River whose 1921 square-mile watershed is also drained 

by the North Fork American River and the Middle Fork American 

River. The South Fork American River meanders through El Dorado 

County for an approximate distance of 60 miles from its 

confluence with the North Fork American River at Folsom Lake 

(elevation 350 feet) to its headwaters. The South Fork American 

River's watershed is essentially drained via five subwatersheds 

located in Alpine, Amador, and El Dorado Counties. The 

subwatersheds are: Weber Creek, Silver Fork of the South Fork 

American River, Silver Creek, Rock Creek, and Dutch Creek. 

(SWRCB, Decision 893, pp. 25, 26.) 

The physical features of the South Fork American River watershed 

are typical of the Sierra Nevada region. The main water courses 

are generally deeply incised and are separated by broad ridges of 

12 See Bulletin No. 3, The California Water Plan (May 1957), Foreword, 
Chapter 1, Basis and Authority for State-Wide Water Development Planning, and 
Previous State-Wide Planning. The 1957 California Water Plan is the 
foundation document upon which all successive plan updates are based. 
(California Water Plan Update (October 19941, Volume 1, Foreword, Bulletin 
160-93.) 
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comparatively moderate to steep slopes. Vegetative cover ranges 
from grasslands and oak woodlands in the foothill areas to heavy 

stands of timber in the central zone. At the watershed's higher 

elevations, there are large areas of bare granite dotted with 

numerous small lakes. (SWRCB, Decision 893, pp. 25, 26.) 

5.2 Climate 

The climate of the South Fork American River watershed ranges 

from temperate conditions in the foothill areas to alpine 

conditions at higher elevations. Precipitation usually occurs 

during the late fall, winter, and early spring. At higher 

elevations, precipitation usually is in the form of snow. Summer 

thunderstorms are frequent in the mountains but, in the 

aggregate, contribute little runoff. (Ibid.) 

Precipitation within the South Fork American River watershed has 

been recorded at measuring stations located at Folsom Dam 

(elevation 350) for the period 1955-1992, Placerville (elevation 

1890) for the period 1948-1992, Pacific House (elevation 3440) 

for the period 1948-1992, and Echo Summit (elevation 7350) for 

the period 1948-1992. In addition, a measuring gage located at 

Twin Lakes (elevation 8000) has recorded precipitation for the 

period 1948-1992. Average annual precipitation ranges from 

23.74 inches at Folsom Dam to 50.4 inches at Echo Summit. Total 

average annual precipitation at Twin Lakes is 48.6 inches. 

According to available data, 95 percent of all precipitation 

within the watershed occurs 

May. (SWRCB,3,4, and 5.) 

5.3 Runoff 

during the period of October through 

Flows of the South Fork American River have been recorded by PG&E 

in connection with FERC Project 184, under the general 

supervision of the United States Geological Survey (USGS). such 

flows have been recorded at two USGS gaging stations: (1) gaging 

station (USGS #11444500) located downstream of PG&E's El Dorado 
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PLUJW;L 3 Chill ’ mr Dam, about 2.5 miles north of ~lacerville and 

(2) Gaging station (USGS #11439500) located about 0.8 of a mile 

downstream of the South Fork American River's confluence with the 

Silver Fork of the South Fork American River (at Kyburz) . USGS 

gaging station #11444500 records flows that are regulated by 

storage, diversions, and powerplants within a 598 square-mile 

drainage area. USGS gaging station #11439500 records flows that 

are regulated by storage in Lake Aloha, Echo Lake, Silver Lake, 

and Caples Lake within a 193 square-mile drainage area. 

Tables 5-l and 5-2, respectively, provide tabular summaries of 

recorded flows at USGS gaging station #11444500 during the period 

of record of 1912-1920 and 1964-1992, and at USGS gaging station 

#11439500 during the period of record of 1923-1992. The data 

summarized in Table 5-l indicate that the average monthly 

regulated flows of the South Fork American River downstream of 

PG&E's Chili Bar Dam range from an October minimum of 417 cfs 

(25,601 af) to a May maximum of 2,695 cfs (165,395 af). The data 

summarized in Table 5-2 indicate that the river's average monthly 

regulated flows downstream of the river's confluence with the 

Silver Fork of the South Fork American River range from an 

October minimum of 51 cfs (1,900 af) to a May maximum of 

1,174 cfs (72,072 af). 

/// 

/// 

/// 

/// 

/// 

/// 

I// 

/// 

/// 

/// 

/// 
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TABLE 5-l 
SOUTH FORK AMERICAN RIVER 

1973 419 636 1373 2187 1830 
1974 472 1451 1883 2875 1703 
1975 592 706 993 1180 1065 
1976 579 784 1105 749 648 
1977 401 271 320 188 125 
1978 275 106 485 1341 a88 
1979 316 686 571 1374 1162 
1980 588 477 799 4027 3300 
1981 658 639 885 760 810 
1982 431 1276 2331 2389 4370 
1983 878 la47 2602 2221 3790 
1984 935 3806 4633 2975 2209 
1985 646 943 a42 744 1318 
1986 453 453 1083 1461 6613 
1987 523 639 729 410 846 
1988 204 107 464 554 743. 
1989 216 291 415 416 539 
1991 516 498 525 426 425 
1992 533 361 528 568 822 

1865 1700 2989 1854 839 727 761 17180 
2869 3511 3775 3004 1269 1300 1182 25294 
1406 1874 3506 2785 1183 1041 1054 17385 
531 522 734 493 938 959 577 8619 
,124 255 295 228 88 142 244 2681 
2024 2833 3367 2226 986 736 542 15809 
1403 1903 3066. 1276 953 936 918 14564 
2343 2706 3075 1964 1584 965 1328 23156 
993 1 988 908 583 849 842 759 9674 
3414 5382 5167 3511 1723 1311 1134 32439 
5561 4279 5444 6496 3648 1483 1123 39372 
2364 2491 2410 1483 867 1108 1004 26285 
1018 1533 1232 583 963 918 889 11629 
5067 2993 3075 2686 1183 1079 1052 27198 
,647 878 860 774 761 723 447 8237 
650 546 474 433 409 408 454 5446 

2329 1836 1258 1059 1012 1022 948 11341 
862 a74 1103 811 623 712 722 8097 
662 874 670 457 457 521 411 6864 

AVERAGE (CFS) 417 670 1104 1484 1610 1735 2149 2695 1996 978 739 622 16199 
AVERAGE (AF) 25601 39800 67738 91086 89243 106520 127626 165395 118581 60043 45366 36947 973945 

so : SWRCB EXHIBITS 3 AND 5. 0 -x, _.._ 
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SOUTH KXtK AMERICAN RIVER 
(USGS I1 1439500 - NEAR KYBURZ CALIFORNIA) 

WATER 

t ____ 1940 ,941 1 I 5.1 1.5 ._ 1 I 6.5 9.2 _._ , ( I 68.1 _.- 7.9 i , 1 255.3 30.9 _ ._ 1 1 260.8 133.3 -.- 1 I L... 211. 

t 
_ _ _ ”  ._.” ___ 

I 16.X I 74. 

I 
, _-._ , __. 
I 2x4 6 I I.1 

t 
__ ._ _ _ . _  _ -  

I Inn I R 

I 
, “._I 

1988 1 17.2 ( 18 

AVERAGE (CF.%) 31.0 77.9 127.8 124.5 155.1 241.0 610.3 1174.2 803.9 152.8 17.7 18.1 3534.26 
AVERAGE 1 1900.4 1 4627.8 1 7844.0 I 7644.6 I 8601.0 1 14790.5 [ 36249.8 I 72072.4 I 47754.4 I 9378.0 1 1083.6 i 1074.6 I213021.30 
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5.4 Effect of Board Decisions and Orders Related to Water 
Availability 0 

Decision 893 approved the appropriation of water at Folsom 

Reservoir by the Bureau and other applicants in the American 

River watershed. Decision 893 evaluated water availability based 

on hydrologic conditions prior to and subsequent to the 1927 

priority date of Application 5645. The decision found that 

unappropriated water is not available in the South Fork American 

River by direct diversion for consumptive use purposes, and by 

storage for any purposes during the months of August through 

0ctober.13 Thus, the Board is required to limit the season of 

diversion for any permits issued pursuant to the pending 

applications and petitions for partial assignment of Application 

5645 to the months of November through July of the following 

year. 

5.5 Existing Water Rights 

There are a total of 144 recorded water rights with a higher 

priority than state filed Application 5645 on file with the 

Division of Water Rights for the South Fork American River 0 

watershed in Alpine, Amador, and El Dorado Counties. (Division 

of Water Rights, Water Rights Information Management System 

(WRIMS). Of the total 144'paramount rights, only 11 are located 

on the main stem of the river, 9 are located within Pyramid 

Creek's watershed (Aloha Lake), 3 are located within Caples 

Creek's watershed (Caples Lake), and 10 are located within the 

Silver Fork American River's watershed (Silver Lake). Table 5-3 

provides a summary of the water rights on record. 

13 The Board takes administrative notice of the findings in 
Decision 893. 

Board Orders WR 89-25 and WR 91-07 (Declarations of Fully 
Appropriated Streams). declare the American River to be fully appropriated 
during the period July 1 to October 31 upstream from its confluence with the 
Sacramento River; however, state filings are expressly exempted from these 
orders, unless they are filed subsequent to the entry of the orders. 
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TABLE 5-3 

South Fork American River Watershed--Water Ricrhts Suuunarv 

SFAR 
SFAR PYRAMID CREEK CAPLES CR&k SFAM MAIN STEM 

TYPEOF 
WATERSHED (ALOHA. LAKE) (CAPLES LAKE) (SILVER LAKE) 

WATERSHED WATERSHW- WATERSHED TOTAL WITH 
WATER.RlGHT TOTAL WiTH TOTAL -WITH TOTAL WITH TOTAL WITH HIGHER 

HIGHER PRIORIN HIGHER PRIQRI~ Hl+ER PRIORITY HIGHER PRIORI~ PRIORI~. 
THAN SFA 5645 THAN SFA 5645 Tti SFA 5645 THAN SFA 5645 THAN SFA 

5645 

Application 

Stockpond 
Certificate 

Small Domestic 
Use Registration 

Federal Filing 

Statements 

Temporary Permit 

TOTAL 
RECORDED 

41 3 3 4 2 

0 0 0 0 0 

0 0 0 0 0 

0 0 0 0 0 

103 6 9 6 9 

0 0 0 0 0 

144 9 3 10 11 

Table 5-4 summarizes the paramount water rights of record within 

the watersheds of Pyramid Creek, Caples Creek, and Silver Fork, 

as well as rights located on the South Fork American River. As 

Table 5-4 indicates, the total annual paramount demand within 

each of the three watersheds and on the main stem are: Pyramid 

Creek, 12,091 af; Caples Creek, 25,000 af (or 50,000 af, assuming 

a cumulative total of PG&E's and Bureau rights); Silver Fork 

American River, 22,546 af; and main stem of the South Fork 

American River, 1,423,395 af (1,300,860 af at Chili Bar 

Powerhouse and 112,741 af at PG&E's El Dorado Intake). 

5.6 Water Availability 

Table l-l summarizes the substance of the applications and 

petitions for partial assignment of SFA 5645 filed by El Dorado, 

Kirkwood PUD, Kirkwood, Inc., Alpine County, and Amador County. 
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The combined total annual demand for all filings is 64,227 afa. 

The following summarizes each filing: 

+ El Dorado: Under water right Applications 29919, 29920, 

29921, 29922, and SFA 5645(8), the total amount of water 
directly diverted and diverted to storage would not exceed 

33,000 afa, the total amount of water to be taken by direct 

diversion and rediversion of stored water would not exceed 

17,000 afa, and the total amount of water to be taken by 

direct diversion would not exceed 15,000 afa and would be 

limited to water originating in the South Fork American River 

watershed upstream of the El Dorado Canal diversion near 

Kyburz. 

+ Kirkwood, Inc.: Under Applications 30062, 30453, and 

SFA 5645(11), the total combined 

would not exceed 500 afa. 

direct diversion and storage 

+ Rirkwood PUD: Under Application 30204, the total amount 

diverted would not exceed 310 afa. 

l Alpine: Under Application 30219 and SFA 5645(g), the maximum 

annual combined quantity for direct diversion and storage 

would not exceed 21,581 afa. The applications would 

appropriate by direct diversion 71 afa and 96.4 afa, 

respectively. 

+ Amador: Under Application 30218 and SFA 5645(10), the total 

amount diverted would not exceed 8740 afa. 

USGS records relating to the measurement of water downstream of 

Lake Aloha and Caples and Silver Lakes and the river's main stem 

are available. (95,SWRCB,3,5.) The following is a brief 
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description 

each gage: 

+ USGS Gage #11436000 (see Table 5-5): This gage is located in 

of each gage and the supply of water available at 

the Silver Fork at Silver Lake's outlet near Kirkwood and has 

recorded regulated runoff produced by a 15.2 square mile 

watershed during the period of record 1923-1992. The recorded 

total average annual flow for the period of record is 25,103 

af (minimum--6,348 af 119761; maximum--61,741 af [1983]). 

+ USGS Gage #11437OOO (see Table 5-6): This gage is located in 

Caples Creek at Caples Lake's outlet near Kirkwood and has 

recorded regulated runoff produced by a 13.5 square-mile 

watershed during the period of record 1923-1992. The recorded 

total average annual flow for the period of record is 27,574 

af (minimum--8,201 af [1924]; maximum--59,063 af [1983]). 

+ USGS Gage #11435100 (see Table 5-7): This gage is located in 

Pyramid Creek at Twin Bridges and has recorded regulated 

runoff produced by an 8.8 square-mile watershed during the 

period of record 1971-1992. The recorded total average annual 

flow for the period of record is 27,627 af (minimum--11,036 af 

[1977] ; maximum--47,055 af [19821). 

+ USGS Gage #11444500: This gage is located downstream of 

PG&E's Chili Bar Dam. The recorded total average annual flow 

for the period of record is 973,946 af (minimum--161,463 af 

[19771; maximum-- 2,371,178 af [1983]). 

+ USGS Gage #11439500: This gage is located about 0.8 mile 

downstream of the South Fork American River's confluence with 

the Silver Fork of the South Fork American River. The 

recorded total average annual flow for the period of record is 
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213,021 af (minimum--13,972 af [19771; maximum--654,585 af 
[19831). 

/// 

I/‘/ 
/// 
/// 
/// 
/// 
/I/ 
/// 
/// 
/// 
/// 
/// 
/// 
/// 
/// 
/I/ 
/// 
/// 
/// 
/// 
./// 
/// 
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TABLE S-5 
SILVER LAKE OUTLET NR KIRKWOOD CALIF 
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TABLE 5-6 
CAPLES LK OUTLET NR KIRKWOOD CA 

ro 1 13 5 I 19.0 I 71 7 I 29.7 I 251 3 I 

[AVERAGEI 2215.9 ] 2434.8 1 2542.9 1 1592.5 1 1010.7 672.1 1 2065.2 ) 2012.0 ) 5054.0 1 2926.3 1 2945.9 1 2101.4 1 27573.8 



TABLE 5-7 
ALOHA LAKE OUTLET-PYRAMID CREEK AT TWIN BRIDGES 

____ _-.- 
IQRQ I 15 0 I 760.5 I 566.1 1 550.6 1 768.6 1 2t .*..< 
1991 
1992 

689.4 2799.7 3219.5 1370.2 3084.8 3876.8 3975.8 7524.0 7569.5 5252.9 3908.5 3783.8 47055.0 
2166.1 1362.2 1239.5 1120.7 1081.1 1322.6 1247.4 5779.6 12670.0 10701.9 3213.5 4599.5 46504.3 
2168.1 3013.6 1908.7 1269.2 1038.1 1510.7 1982.0 8854.6 8306.1 4102.6 4932.2 459.4 39545.1 
1049.2 .. 1758.2 881.1 569.4 503.1 684.7 3201.7 4280.8 2441.3 4752.0 563.5 400.4 21085.4 
748.6, 623.3 1001.9 1564.2 2053.3 3074.9 3118.5 7918.0 9349.6 5611.3 4258.2 428.9 39750.7 
718.1 633.8 207.9 289.3 546.3 803.3 3356.1 3336.3 1091.0 3094.7 988.6 35.7 15101.1 
2n.R 421.9 1005.4 745.9 665.1 1231.6 2180.0 2706.7 1289.0 2616.2 1649.7 76.4 14608.6 
__.- --._ 

138.0 l&i0 
, -567.1 3520.4 5765.8 6607.3 4130.3 2827.8 548.3 28727.8 

11.0 43.8 118.4 1 1459.1 1716.7 3847.1 3936.2 1980.0 3253.1 252.5 16951.9 
103.5 995.7 401.9 366.3 1 791.8 863.3 2843.3 2195.8 1851.3 3360.1 737.6 66.3 14576.9 
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Table 5-8 provides an accounting of the data summarized above: 

TABLE 5-8 

Water Availability Accounting 

PARAMODKT 
RIGHTS 

RECORDED 
AVERAGE 
ANNUAL TOTAL 
RuN~PP 
(1977 RnlnfD 

25,000 afa 22,546 afa 

(power) (power - 20,000 afa) 

27.574 afa 25,103 afa 

(13,669 afa) (7,009 afa) 

12,091 afa 
(power - 11,200 afa) 

27,627 afa 

(I 1,036 afa) 

112,741 afa 
at El Dorado 

Canal 

1,300,860 afa 
at 

Chili Bar 
Power House 

213,021 afa- 
Kyburz 

973,945 afa- 
Chili Bar 

DRAPPROPRIATRD : 
DEMARD: ,.............................,.......... ;. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . * . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ........................... , ................................ 
.El Doado” 21,581 afa 6.000 afa 5,350 afa 15,000 afa 

(consumptive) (consumptive) (consumptive) (consumptive) 
,......,.................................. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ............................. ................................ 

Ki-, Ire. 500 afa 
(consumptive) 

0 0 0 
,. . . . . . . . . . . . . . . . . . . . . . . ._.. . . . . . . _.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ,.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Ktrkwkd PtJD 
(consumptive) 

0 0 0 
,.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..‘...............................,...... ~..~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Alpine 
(nonconsumptiie) 

71 afa 
(consumptive) 

0 0 0 

96.4 afa 
(consumptive) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Amador 0 
8.740 afa 

(nonconsumptiie) 
0 0 

YES YES YES YES 

As can be seen from Table 5.8, based on historic average annual 

runoff conditions and critical dry conditions such as occurred 

during 1977, there appears to be sufficient water available for 

14 El Dorado's maximum direct diversion and rediversion of water from 
storage limited to 15,000 afa and 17,000 afa, respectively. 
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all of the consumptive use applications and/or petitions for 

partial assignment of SFA 5645. However, this analysis does not 

evaluate water availability during the dry periods of the year. 

Decision 893 evaluated water availability using flow records 

prior to 1927 and, as stated earlier, that analysis was used to 

determine the season of availability. q . . 

6.0 PG&E'S EL DORADO PROJECT OPERATION 

6.1 History 

During the period of 1860-1876, portions of the El Dorado Project 

were built for gold mining purposes. After 1884 water from the 

project was used for industrial, irrigation, and domestic 

purposes within the Placerville area. In 1916 Western States Gas 

and Electric Company acquired the project for power development. 

Improvements to the project were made during the period 1917- 

1919. In 1922 the Federal Powers Commission issued a 50-year 

license, which was transferred in 1928 to PG&E. (PG&E,2, License 

for the El Dorado Project (FERC 1841, p. 1.) 

6.2 Project Facilities 

The hydroelectric facilities associated with the El Dorado 

Project covered under FERC's License 184, as well as PG&E's Chili 

Bar, License 2155, include the following: 

+ Lake Aloha (aka Medley Lakes) : Used since the late 18OOs, 

this reservoir is located in El Dorado County on Pyramid Creek 

and has a storage capacity of 5,063 af. 

+ Echo Lake: This reservoir is located in El Dorado County and 

is on a tributary to Lake Tahoe. Water is 'diverted from the 

lake through the Echo Lake conduit to the South Fork American 

River. The reservoir has been used since the late 1800s and 

has a storage capacity of 1890 af. 
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Caplee L&e: This 21,581 af reservoir is located in Alpine 

County on Caples Creek. 

Silver Lake: This 8,590 af reservoir is located in Amador 

County on the Silver Fork of the South Fork American River. 

El Dorado Canal: Since 1856 the canal has diverted water 

(including water released from the above identified four 

upstream reservoirs) from the South Fork American River at a 

point just below the river's confluence with Silver Fork 

American River near Kyburz, California. The canal is 

approximately 22 miles long and has a maximum capacity at its 

intake of 156 cfs. The canal discharges into the El Dorado 

Forebay. 

El Dorado Forebay: This 285 af reservoir is located at the . . 
end of the El Dorado Canal near the town of Pollock Pines. 

El Dorado Powerhouse: The powerhouse is operated under FERC 

License 184. The powerhouse uses 1910 feet of head and a flow 

rate of 163 cfs to produce power. ,The normal operating 

capacity of the powerhouse is 21 megawatts (MW). 

Chili Bar Forebay: This 3139 af reservoir is located near the 

City of Placerville and is the forebay to the Chili Bar 

Powerhouse. 

Chili Bar Powerhouse: The powerhouse is operated under FERC 

License 2155. The powerhouse uses 80 feet of head and a flow 

rate of 2700 cfs. The normal operating capacity for the 

powerhouse is 7.8 MW. (93,PG&E,5; 93,EDCWA,47,1-2.) 
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6.3 Associated Water Rights With the El Dorado Project 

Table 6-1 summarizes PG&E's water rights for its facilities on 

the South Fork American River. (93,PG&E,5.) 

TABLE 6-l 

Summary of PG&E Water Rights for 
PG&E's South Fork American River Hydropower Project 

NPE. OF 
RIGHT 

PRE-1914 
POST-1914 

PRE-1914 

ID. NUMBER 

s-9034 
A-1440 

s-? 

DATEOF’ ‘: 
PRIORIN 

AMOUNT 

1856 70 cfs 
1919 86 cfs 

1860 30 cfs 

SEASON 

all 
year 

all year 

POINT OF DNERStGN 

Intake of 
El Dorado Canal 

Echo Creek trib. to 
Upper Truckee River 

to Echo Canal 

POST-l 914 A-6383 1929 15cfs 12/l -6/l 5 Alder Creek 
to alder feeder 

PRE-1914 
POST-l 914 

PRE-1914 
POST-1914 
POST-1914 

PRE-1914 
POST-1914 

POST-l 914 

s-? 1860 
A-654 1917 

s-9035 1875 
A-654 1917 

A-1441 1919 

S-4708 1875 
A-1441 1919 

A-654 1917 
A-1441 1919 

2,000 afa 
2,000 afa 

360 afa 
5,000 afa 
500 afa 

5,000 afa 
5,000 afa 

8,000 afa 
17,000 afa 

all 
year 

all 
year 

all 
year 

all 
year 

Echo Reservoir 

Lake Aloha 
(aka Medley Lakes) 

Silver Lake 

Caples Lake 

6.4 Operation of the El Dorado Project 

PG&E has historically released water from Lake Aloha, Echo, 

Caples, and Silver Lakes to augment the El Dorado's Project water 

requirements during periods of each year when the natural flow of 

the South Fork American River is insufficient for meeting the 

Project's power, irrigation, recreation, and the instream flow 

releases required by FERC License 184. In the winter and spring 

seasons, the lakes store runoff for later release. Evidence 

presented by Amador County describes the physical operation of 

the four lakes associated with the El Dorado Project in the 

following manner: 
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1’ 
. . . The amount of streamflow available in the river 

at the El Dorado Diversion Dam without releases from 
project storage generally falls below the required 
canal diversion needs during the first or second week 
of July. At that time, water is released from Lake 
Aloha to maintain diversion requirements. By late 
summer, as the stream flow further decreases and Lake 
Aloha storage becomes depleted, drafts from Caples Lake 
and-Silver Lake are used to supplement Aloha Lake 
water. After Labor Day, when Lake Aloha has been drawn 
down completely, Echo Lake storage is drawn down. The 
storage of Echo Lake is quickly depleted and releases 
from Caples and Silver Lakes maintain power operations 
until the last two weeks of October, when, generally, 
the project shuts down for repair and maintenance. 
When the project resumes operations in November, 
releases from Caples and Silver Lakes, plus increased 
natural stream flow from winter storms and snowmelt, 
provide water to the canal throughout the winter 
period. 

"Other factors which are considered in the use of 
project storage are as follows. Echo Lake water is not 
available for release until after Labor Day holidays 
. . . . The same consideration applies to Silver Lake. 
There are extensive private and public recreation 
developments which require maintenance of a high lake 
level throughout 
operations, Lake 
September, while 
maximum drawdown 
(95,AMADOR,18.) 

the summer . . . . Under project 
Aloha reaches maximum drawdown by 
Caples, Silver, and Echo Lakes reach 
in the fall and winter months . . . .I’ 

Any spills and runoff below the reservoirs are diverted into the 

El Dorado Canal, which delivers water to the El Dorado Forebay. 

A portion of the water delivered into the El Dorado Forebay is 

rediverted by EID for irrigation and domestic use supplies.under 

a contract with PG&E that dates back to the 1920s. The majority 

of the water diverted into the forebay is used for power 

generation at the El Dorado Powerhouse. The water returns to the 

South Fork American River, just upstream of MUD's Slab Creek 

Reservoir. From the Slab Creek Reservoir, water is either 

diverted through SMUD's White Rock Powerhouse or allowed to flow 

downstream. All water that is diverted through SMUD's powerhouse 

or allowed to flow downstream enters PG&E's Chili Bar Reservoir 
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and is diverted through PG&E's Chili Bar Powerhouse. From Chili 
Bar the water is discharged back into the river and flows to 

Q 
Folsom Lake. (93,PG&E,5.) 

6.5 Operational Constraints Cohtained in FERC License 184 

FERC License 184 imposes constraint on the operation of the 

El Dorado Project. These constraints fall under two general 

categories: recreation and fish protection. (PG&E,2,FERC 184, 
Revised Exhibit R,l-3.) 

6.5.1 Recreation 

"Exhibit RI' of License 184 outlines PG&E's plan for recreational 

development of project lands and facilities associated with the 

El Dorado Project. PG&E's plan recognizes that both Silver and 
Caples Lakes provide natural outdoor recreational environments. 

(Ibid.) 

Recreational uses associated with Silver Lake include boating, 

fishing, swimming, and camping. Three resorts have been 

developed to provide a variety of goods and services at the lake: 

Kay's, Plasse's, and Kit Carson. These resorts provide cabins, 

rental boats, boat launching ramps, docks, and sanitary 

facilities. Additionally, a Camp Fire Girls and Boys Scout camps 

have been developed along Silver Lake's eastern shore, the City 

of Stockton operates a municipal camp at the south end of the 

lake, a 96-unit public campground has been developed at Silver 

Lake East and Silver Lake West, and other facilities have been 

developed to support picnicking and swimming opportunities. 

(Ibid.) 

Recreational use associated with Caples Lake is limited to 

fishing because of high winds and low water temperatures which 

create a less attractive environment than that of Silver Lake. 

To support this use, a lake shore resort, a 35-unit forest 
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service campgxo~und, and fishing access have been developed. 

(Ibid.) 

License 184 does not impose specific reservoir level requirements 

at either Silver Lake or Caples Lake to support recreational 

opportunities. With regard to Silver Lake operations, Exhibit S 

of PG&E Application for relicensing states: 

"Silver Lake water surface will be maintained at as 
high a level as possible during the summer months. 
Never the less, at times seepage from the reservoir and 
fish water releases may exceed inflow, making it 
impossible to maintain the lake at its full level for 
recreational purposes." (PG&E, Exhibit 2, FERC License 
184's Exhibit S, p.5.) 

This implies no withdrawal of water from Silver Lake between the 

end of snowmelt runoff and Labor Day, excepting the requirement 

to release water from Silver Lake to provide instream flow for 

fish. 

With regard to Caples Lake operation, Exhibit S states: 

"Caple Lake water surface will be maintained as high as 
possible during the recreation season consistent with 
project demands. In the summer months of all years, 
water will be released from the reservoir for fish life 
and to meet downstream water demands for domestic, 
irrigation, industrial, and power purposes.II (Ibid.) 

The operational restriction on Caples Lake differs from that for 

Silver Lake because ('project demand" may be met from Caples Lake 

during the summer recreational season along with releases for 

fish and "domestic, irrigation, and industrial purposesn. 

6.5.2 Fish Protection 

In 1984 License 184 was amended by revising "Exhibit S", which 

relates to fishery protection requirements. Pursuant to 

Article 34 of License 184, PG&E is required to comply with the 
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fcllowing requirements for the protection and enhancement of 

fishery resources: 

1. Minimum Streamflow Releases 

a. A continuous minimum flow of 2.0 cfs and 5.0 cfs from 

Silver Lake and Caples Lake, respectively, or the inflow 

to the respective reservoirs, whichever is less. 

b. A continuous minimum 

Aloha, or the inflow 

less. 

flow release of 2.0 cfs from Lake 

to the reservoir, whichever is 

C. The following continuous minimum flows from the 

El Dorado Diversion Dam near Kyburz: 

BYPASs”PERiOiI ‘. 
YlNlMUM FLOW >. MlIililUM FkW 

‘. . . 
(NORMAL-YEAR); (DRY-YEAR) 

. 

11101 to 08l31 50 cfs 18cfs 

09101 to 09i30 38 cfs 1OCfS 

10101 to 10131 43 cfs 15 cfs 

A normal water-year is defined as any year when the South 

Fork American River annual runoff, at the inflow to Folsom 

Reservoir, as forecasted on April 1 and corrected on May 1 

by the California Department of Water Resources, is greater 

than 50 percent of the 50-year average. All other years are 

defined as dry. 

//I 

/// 

/// 

/// 

I// 

/// 
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3 _- Flow Release Rate 

The rate of change in flow releases from Silver Lake and 

Caples Lake is limited according to the following schedule: 

FLOW RANGE 

CHANGE IN WATER LEVEL OF STREAM (CFS) 
(FEET/HOUR) 

0.5 l-75 

1.0 75-175 

1.5 ABOVE 175 

3. Reservoir Storase Volume 

The minimum pool in Caples Lake shall be maintained at 

2000 af. (93,PG&E,2, Order Amending License and Approving 

Revised Exhibit S,4-6.) 

7.0 LAKE OPERATIONS EVALUATION 

USGS records and other available records relating to PG&E's 

operations at Lake Aloha and Caples and Silver LakesI' were 

analyzed to determine the historic lake levels during five 

(5) types of water years. These water-year types are defined as 

"critical", tldryllr "below normal", l'above normall', and rrwetl'. 

7.1 Water-Year Type Definition 

The five water-year types are based on an evaluation of runoff 

produced by the South Fork American River's 193 square-mile 

drainage area above the river's confluence with the Silver Fork 

American River. This area includes the three lakes and is the 

drainage area from which water would be appropriated under the 

applications and petitions filed by the parties. 

15 SWRCB, 3-5; 95,KW,6B, Table 1; 95,EDCWA 101, Sierra Hydrotech Data, 
10/24/95; EDCWA,47, Historical Operation of PG&E Lakes, February 1993. 

55. 



The development of the five water-year types includes an 

evaluation of historic precipitation data recorded at Caples Lake 0 
and recorded South Fork American River total flow data as 

measured at USGS Gage #11439501 near Kyburz. The purpose of this 

evaluation was to develop a "water-year hydrologic classification 

index" for measured flows at USGS Gage #11439501. The water-year 

types were developed using the following methodology: 

1. Precipitation data were initially evaluated for the period 

(October to June) of record 1949-1991, based on a straight 

frequency distribution of 20 percent. Table 7-l provides a 

tabular summary of recorded precipitation. Table 7-2 ranks 

annual precipitation data and groups the data into five 

water-year types. 

2. Based on the ranked distribution of precipitation data 

(Table 7-2), corresponding South Fork American River flow 

data (USGS Gage #11439501) was evaluated and grouped by 

precipitation water-year types, to determine the average 

recorded runoff during the typical snowmelt/runoff period of 

April through July for each type of water-year. Table 7-3 

provides a tabular summary of river flow data for the 

following water-year types: "critical", IIdryl', "below 

riormalV', "above normal", and "wet". The average April 

through July figure is then used for indexing purposes. 

3. Based on the results of Step 2 (i.e., average April through I 
July figure), Table 7-4 ("Water Year Hydrologic 

Classification Index") was developed to evaluate historic 

South Fork American River flows measured at USGS Gage 

#I1439501 during the period 1923-1991: 
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TABLE ?-4 

South Fork American River (USGS Gage #11439501) 
Water-Year Hydrologic Classification Index 

CRITICAL EQUAL TO OR LESS THAN 87.9 

DRY GREATER THAN 87.9 BUT LESS THAN OR EQUAL TO 130.7 

BELOW NORMAL GREATER THAN 130.7 BUT LESS THAN OR EQUAL TO 208.4 

ABOVE NORMAL GREATER THAN 208.4 BUT LESS THAN OR EQUAL TO 255.9 

WET GREATER THAN 255.9 

4. Based on the water-year classification index defined in 

Table 7-4, the data summarized in Table 7-5 is evaluated and 

associated with corresponding water-year type 

classifications. The purpose of this evaluation is to 

develop water-year type groupings for the following lake 

level evaluation. 

7.2 Lake Level Evaluations 

Tables 7-6, 7-7, and 7-8 group average end-of-month (EOM) storage 

for levels for Silver Lake, Caples Lake and Lake Aloha based on 

the five water-year types provided by Table 7-5. Figures 7-1, 

7-2, and 7-3 illustrate each lake's average historic EOM storage 

and gage heights for the five water-year types. Similarly, 

Tables 7-6A, 7-7A, and 7-8A group average monthly EOM storage for 

each type of water-year beginning in 1985, the effective date for 

minimum flow required at each lake by FERC License 184. Related 

Figures 7-2A, 7-3A, and 7-4A graphically illustrate these post- 

1985 EOM data. (EDCWA,47,Table 1,7.) As shown in the following 

sections, the operation of the lakes differ in several respects. 
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TABLE 7-i 
TWIN LAKES (CAPLES LAKE) RECORDED PRECIPITATION 

1967 1 0 I 9.15 I 10.45 I 16.59 0. 
I , 777 I 

2.61 9.54 I 3.57 6.97 

1987 0.1, 0.52 I 1.27 5.2 I 
w88 1.65 2.92 I 8.41 5.23 
1989 0.05 9.01 1 5.63 2.92 

d 79 I “l-l,: 6”9 
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TABLE 7-2 
TWIN LAKES 

RANK 1 WATER-YEAR 1 ANNUAL 1 YEAR 

1977 
1987 
1988 
1976 
1959 
1991 
1981 

(INCISES) 
19.95 
20.76 
24.65 
26.49 
28.93 
29.47 
29.61 

TYPE 
CRITICAL 
CRJTICAL 
CRITICAL 
CRITICAL 
CRITICAL 
CRITICAL 
CRITICAL 

13 1966 36.66 DRY 
14 1955 37.24 DRY 
15 1954 38.28 DRY 
16 1972 38.36 DRY 
17 ii49 40.09 DRY 
18 1989 41.36 DRY 
19 1964 42.21 BELOW NORMAL 
20 1979 42.51 BELOW NORMAL 
21 1957 44.11 BELOW NORMAL 
22 1953 45.02 BELOW NORMAL 
23 1973 45.1 BELOW NORMAL 
24 1975 45.46 BELOW NORMAL 

I 

25 ib62 50.08 BELOW NORMAL 
26 1950 52.26 BELOW NORMAL 

;ii 
lYJ1 53.24 BELOW NORMAL 
1978 53.51 ABOVE NORMAL 

29 1971 53.67 ABOVE NORMAL 
30 1984 54.31 ABOVE NORMAL 
31 1970 54.55 ABOVE NORMAL 

IQ/; 57 ABOVE NORMAL =FR- I- -57.52- 1 ABOVE NORM, 4L 
ii ii80 57158 ABOVE NORMAL 
35 1974 58.19 ABOVE NORMAL 
36 1965 58.31 ABOVE NORMAL 

x.2 643 WET 31 l>Vd - .__ 

38 1952 65.52 WET 
39 1956 68.45 WET 
40 1983 69.72 WET 
41 1967 70.2 WET 
42 1982 72.43 WET 
43 1969 77.38 WET 
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TABLE 4-3 
SOUTH FORK AMERICAN RIVER (USGS 111439501) - (ACREFEET) 

-..a.: i' _. 
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TABLE 7-5 
SOUTH FORK AMERICAN RIVER 

WSGS II 1439501. NEAR KYBURZ CAUFORNA - TOTAL FLOW 
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TARLR l-6 
SILVER LARR 

AVERAGE E.O.M. STORAGE 
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TABLE 7-7 
CAPL.ES LAKE 

AVERAGE E.O.??. SIWRAGE 



TABLE 7-s 
ALOHALAKE 

AVERAGE E.O.M. SIDRAGE 
. . ..s ,_: . 7 ‘-+; 

.- 

i 1) 

0 

., . ._- -;: L&,; 

(2) KIRKWOOD ASOCIATE% KW6B. TABLE 1. 
(3) EDCWAlEID FXBLBIT 1101. SIERRA RYDROTECH DATASVBMITTED 10.‘241%. 6 5. . 
(4) EDCWA MHBIT 47. 



J?IGUlW 7-1 

SILVER LAKE 
AVERAGE E.O.M. STORAGE I 

OCl- NOV DEC JAN FEE MAR APR MAY JUN JUL Au0 SIP 
WATER-YEAR 

ff AVE. E.O.M. (192&1991) 0 CRITKXLYEAR + DRY-YEAR 

0 BBLOWNORMALYBAR e ABOVE NORMAIrYEAR 6 WET 

f 
tj 10 
Ki 

0 

SILVER LAKE 

OCT NOV DEC Pm MAR APR MAY KIN JUL AUG SEP 

WATER-YEAR 

8 AVE. EOM (1920-1991) 0 CRITICALYEAR * DRY-YEAR 

e BELOW NORMAL-YEAR + ABOVE NORMAL,-YEAR * ~m-y&ut 
/ 
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FIGURE 7-1A 

SILVER LAKE 
AVERAGE E.O.M. STORAGE (BEGINNING 1985) 

OCT NOV DEC JAN FEB MAR APR MAY JUN JUL AUG 33’ 
WATER-YEAR 

6 AVE. E.O.M. (1920-1991) 0 CRITICAL-YEAR t DRY-YEAR 

e BELOW NORMAL.-YEAR e ABOVE NORMAL-YEAR & WBT 

SILVER LAKE 
AVERAGE E.O.M. GAGE HEIGHT (BBGINNING 1985) 

OCT NOV DEC JA!! FEB .MAR APR MAY JUN JL'L AUG SEP 
WATER-YEAR 

! P BELOWNORMAL-YEAR 6 ABOVENORMAL-YEAR pt WET-YEAR I 

1 

/ 
A- _ 
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FIGURE 7-2 

WATRR-YEAR 
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I 

20 ’ 
lx3 NOV DEC JAN FE9 MAR APR MAY NN NL AU5 SEP 

WATER-YEAR 

j t AVE!. EOM(l923-1991) Q CRITICAL-YEAR * DRY-n?AR 

i 3 BEL.OW NORLV\L-YEAR 
*. 

e ABOVE NORMAL-YEAR * WET-YEAR 
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FIGURE7-3 

l- 

i- 

OCT NOV DEC JAN FEB MAR APR 
WATER-YEAR 

MAY SEP 

/ m AVE. EOM (1934-1991) o CRITICAL-YEAR dt DRY-YEAR 

I 
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c , l--p-f- 

OCT NOV DEC 

ALOHA LAKE 
AVERAGE E.O.M. GAGE HEIGHT 

F MAR APR MAY xs Il:L .4co SEP 

WATER-YEAR 

%) AVE. EOSl 11951.1991) 0 CRITICAL YEAR t DRY-YFhR 

f f BELQW ZUR!.¶AL-YEAR + ABOVE NORMAL-YEAR & WET-YEAR 
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TABLE 7-6A 
SILVER LAKE 

r 
AVERAGE E.O.M. SrORAGE - BEGINNING 1985 

1 
HISTORIC AVEBAGG E. STORAOE (192019913 

I I I I I I 
1962 1 

I 

I I I I I I I I I I 
1970 1 

I 

1972 I I I I I I I I I I I .^_^ . I 

- I  , .  _ .  

1935 I I I I I 
1940 I 
1941 I I I I 
1943 I 
1945 I I I I 

“_ I I I I I I I 
I986 2500 I 815 I 1350 I w80 I 4270 I 4290 I 4493 I 6u28 I a540 I ,990 I 6802 1 5zu) 

I I I I I I I I I 
I 

I I 
AvEIuffi nco.0 815.0 I IUO.0 I 2980.0 I 4270.0 I Gm.0 I 4493.0 I Wm.0 [ 8540.0 1 7990.0 I 6530.0 I 5tJo.o 

1952 , I I I I I I I I I 
,956 I 

I r-~- 
I I 

,958 1 I I I I I ! I I I .^,_ . 

(2)ILl~WM3DASS~A~.I[W6B.TABLEI. 
(~~EDCWNEIDEXHIB1T,lOI. SIERRA HYDPOTECHDATASUBh-D,LY?+'PJ. 
(4) EDCWAEXlUEiIT47. 
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TABLE 7-7A 
CAPLE!S LAKE 

1 0’3 NOV 
w=l 

DEC JAN In! MAR Am MAY JlJN NL AU0 
1926, I I I I I I I I I .,x.,0 . 
“Y , t 1 I I I I I 
1933 , I I I I I I I I 1 

l939 I I I 
1947 I I I I I I I I 
w9 , I I 

1966 I I I I I I I I I I I I 1 

w43 1 I I I I I I I I I I I 
,945 , I I I I .^._ _ I 

ERR 1 ERR I ERR I ERR I ERR I ERR I ERR l ERR I ERR I ERR I 6RR 

(2) KIRKWOOD .4SOCiATEs, RW68, TABLE 1. 
n, RDCwAmD - #lOI. SIERRA HYDROlECH DATA SIJBYITIED I(Y2U95. 71. 



TABLE 7-SA 
ALOHALAKE 

AVERAGE E.O.M. STORAGE @EGINNING 1985) 

I- W) 
NOV DBC IAN FBB MAR APR MAY NN JUL AUU 

1939 I I I I I I I I I I 

I I I I I I I I I I 
AVERAGE I I 1 1191.6 1 2809.5 ( 4426.9 1 2152.0 1 97.0 I 97.0 

I I I I I I I I I 
BELOW NORMALYBAR B.O.M. SloRAOE 

I I I I I I I I I 
AvERA@ 

0 KIRKWOOD ASSOCIATf!S. K%%B. TABLE 1. 
0) EDCWAIEID EXHIBIT 1101. SIERRAHYDROTECH DATASUBMlTIED loRU95. 
(4, EDCWA EXHIBIT 47. 
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FIGURE 7-ZA 
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I 
0 ‘- 

CAPLES LAKE 
AVERAGE E.O.M. STORAGE (BEGINNING 1985) f 
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FIGURE ?-3A 
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7.2.1 Silver Lake 

Generally, the data indicate that: (1) during "critical" water 

years, water was collected to storage during the period of 

February to June (post-1985--March to June) and released from 

storage during the period of June through January (post-1985-- 

June through February); (2) during "dry" water-years, water was 

collected to storage during the period February to June (post- 

1985--February to July) and released from storage during the 

period of June through January (post-1985--July through January); 

(3) during llbelow normal" water-years, water was collected to 

storage during the period of February to July (post-1985-- 

February to July) and released from storage during the period of 

July through January (post-1985--July through January); 

(4) during "above normal" water-years, water was collected to 

storage during the period December to July (post-1985--December 

through July) and released from storage during the period July 

through November (post-1985--July through November); and (5) 

during rlwetl' water-years, water was collected to storage during 

the period December to August, and released from storage during 

the period August through November. Table 7-9 and 7-9.1 

summarize the average maximum, average minimum, and average EOM 

storage capacity and 

identified in Tables 

,/// 

///. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

lake level .for each type of water-year 

7-6 and 7-6A. 
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0 TABLE 7-9 

. 

0 

Silver Lake- -Historic Operations Summary 
1923-1991 

WATER-YEAR 
TYPE 

CRITICAL 

MAXIMUM AVE. MINIMUM AVE. 
EOM STORAGE EOM STORAGE 
(GAGE HEIGHT) (GAGE HElGHT) 

7,631.g af 706.1 af 
(20.5 ft) (2.9 ft) 

AVERAGE EOM 
STORAGE 

(GAGE HEIGHT) 

3,370.7 af 
(10.0 ft) 

DRY 

BELOW NORMAL 

ABOVE NORMAL 

WET 

7,929.g af 
(21.1 ft) 

8,356.1 af 
(22.1 ft) 

8,203.8 af 
(21.7 f-t) 

8,191.2 af 
(21.7 ft) 

485.4 af 
(2.1 ft) 

821.7 af 
(3.2 ft) 

1,362.6 af 
(4.9 ft) 

1,308.2 af 
(4.7 ft) 

3,431.5 af 
(10.0 ft) 

3,673.l af 
(10.7 ft) 

3,873.8 af 
(11.4 ft) 

3,909.O af 
(11.4 ft) 

TABLE 7-9.1 

Silver Lake --Historic Operations Summary 
Post-1985 

WATER-YEAR 
MAXIMU&i AVE. MINIMUM AVE. ... AVERAGE-EOhi : :. 

STORAGE, 
TYPE 

EOM STORAGE EOM STORAGE 
(GAGE HEIGHT) (GAGE HEIGHT): (GAGE HEJGHT). .. 

CRITICAL 8,540.O af 260.0 af 3,380.O af 
(22.5 ft) (1.3 it) (9.8 ft) 

DRY 8,337.0 af 495.7 af 3,867.4 af 
(22.0 ft) (2.1 ft) (11.3 ft) 

BELOW NORMAL 8,465.0 af 656.0 af 4,376.4 af 
(22.3 ft) (2.7 i-t) (12.5 ft) 

ABOVE NORMAL 8,540.O af 1,350.O af 4,607.l af 
(22.5 ft) (4.9 ft) (13.2 ft) 

WET 

7.2.2 Caples Lake 

The data generally indicate that: (1) during "critical" water- 

years, water was collected to storage during the period of April 
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to July (post-1985--April to July) and released from storage 

during the period of July through March (post-1985--July through 

March); (2) during IrdryII water-years, water was collected to 
storage during the period March to July (post-1985--March to 

July) and released from storage during the'period of July through 

February (post-1985--July through February); (3) during "below 

normal" water-years, water was collected to storage during the 

period of March to July (post-1985--March to July), and released 
from storage during the period of July through February (post- 

1985--July through February); (4) during “above normall' water- 

years, water was collected to storage during the period March to 

July (post-1985--March to August) and released from storage 

during the period July through February (post-1985--August 

through February); and (5) during "wet" water-years, water was 

collected to storage during the period December to August and 

released from storage during the period August through November. 
Tables 7-10 and 7-10.1 summarize the average maximum, average 

minimum, and average EOM storage capacity and lake level for each 
type of water-year identified in Tables 7-7 and 7-7A. 

TABLE 7-10 

Caples Lake-- Historic Operations Summary 
1923-1991 

WATER-YEAR 
TYPE 

MAXltitiM AVE. MINtMUM AVE. AVERAGE-60~ 
EOM STORAGE EOM STORAGE : STORAGE 
(GAGE.HEIG,HT) (GAGE HEIGHT) (GAGE- HE@)(T) . . . 

CRITICAL 

DRY 

BELOW NORMAL 

ABOVE NORMAL 

WET 

14,308.4 af 
(49.7 ft) 

18,689.2 af 
(57.4 ft) 

21,175.6 af 
(61.4 ft) 

20,172.8 af 
(59.8 ft) 

21,507.l af 
(61.9 ft) 

$804.4 af 
(30.6 ft) 

5407.3 af 
(29.5 ft) 

6,649.l af 
(32.9 ft) 

8,597.l af 
(37.8 ft) 

9,403.6 af 
(39.7 ft) 

10,137.8 af 
(40.9 ft) 

11,368.7 af 
(43.1 ft) 

12,851.g af 
(46.0 ft) 

13,338.8 af 
(47.3 ft) 

14,065.4 af 
(48.5 ft) 
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Cap&es Lake --Histo-ric .Operat$ong ,Summary 
Postr1985 

-... 

WA TER- YEAR 
MAXIMsUM AVE. ’ i&.~M ive. 

E&l ,ST@?AGE 
~‘i&iiGb EOsM 

TYPE 
EOM STORAGE ST@R&JGg 
{GAGE HElGH7J (GAGE HEIfNT) :(@I GE Hgl.Gtiv 

_.. 
CRITICAL 12,326.0 af 2,427.O af-.- ” 7,77.j .Q af 

(45.9 ft) L .(1,9.19ft) (34.5 ,ft) 
. . . 

DRY 17,822.3 af 4,245.0 af IO,1353 af 
(55.9 fi) (25.9 ft) >(40.2 ft) 

-6.,i 50.0 af 
._A, ~ 

BELOW NORMAL 24,581 .O .af 13,458.T af’ 
(62.0 ft) (31.6 ft) C4-7.2 -ft) 

. ‘,~ ,.. . ” . . _ .,, . . 

ABOVE NORMAL 21,581 .,O .af 7,367.p af 13$~8.9 af 
(62.0 ft) i (34.8 ft) (47.4 iy 

I-.: -- _ ., . . . . .,. . 

WET 
. . “_ - ., . ,. ,. _ _ ” 

7.2.3 'La'ke Aloba 

,The data .generally indicate for ,the periods of 1934-199.5 a.@ 

.post-1985, in critical 'I water-years, water was c_ol~&e@zed t,o 

storage du_ring the period of Apri$ .to June and released from 

storage during the period.of July through September; (2 1 .du,r_ing 

"dry" water-years, water was colle.cted to storage during the 

pe.riod .April to July, ,and released from storage during the ,perio,d 

of July through September; (3) during _ . . t'belp,w normaL" water-years, 

water was collected to storage ,du.ri-ng the period o,,f April to JuAy 

,and released from storage during the .pe,riod of ,July t,hrqugh 

September; (4) duri,ng ".above -normal" water-years, water w,as 

collected to storage during the .per:iod April to July, and 

released from storage :during .t.he p.eriod July #through September,; 

and (5) during "wet," water-years, water ,was collected to storage 

.-during the period April to JULY and re.leased from storage kduring 

the period July through September. Tables .7-11 .and.7-11.1 

summarize the average maximum, average ,minimum, and average EOM 

.storage capacity and lake l.evel for ea.ch type of water-year 

identified in Tables 7-8 and 7-8A. 

-79. 



TABLE 7-11 

Lake Aloha- -Historic Operations Summary 
1934-1991 

WATER-YEAR- 
TYPE 

CRITICAL 

MAXIMUM AVE. MINIMUM AVE. 
: EOM STORAGE EOM STORAGE 

(GAGE HEIGHT) (GAGE ,HEIGHT) 

4,276.0 af 1,070.4 af 
(18.7 ft) (11.5 fi) 

AVEdAGi EOM 
STORAGE 

(GAGE HEIGHT) 

2,066.O af 
(13.5 ft) 

DRY 

BELOW NORMAL 

4,617.2 af 
(19.2 ft) 

4,500.8 af 
(19.0 ft) 

936.1 af 
(11.0 ft) 

I,6025 af 
(13.2 ft) 

2,290.6 af 
(14.2 ft) 

2,548.7 af 
(14.7 ftj 

ABOVE NORMAL 4,372.g af 
(18.8 ft) 

1,112.2 af 
(11.7 ft) 

1,221.8 af 
(12.1 ft) 

2,132.8 af 
(13.5 ft) 

WET 4,215.2 af 
(18.6 ft) 

2,172.O af 
(13.9 ft) 

TABLE 7-11.1 
Lake Aloha --Historic Operations Summary 

Post 1985 

WATER-Y EAR 
TYPE 

MAXIMUM AVG. MINIMUM .&i/G. AVERAGE EOM’ 
EOM STORAGE EOM STQRAGE STORAGE 
(GAGE HEIGHT) (GAGE HEIGHT)-. (GAGE HEIGHT) 

I 
CRITICAL 

DRY 

BELOW NORMAL 

ABOVE NORMAL 

WET 

3,889.1 af 
(18.1 ft) 

4,426.g af 
(18.9 ft) 

4,816.l af 
(19.5 ft) 

3,767.1 af 
(17.9 ft) 

1341.8 af 
(5.0 ft) 

97.0 af 
(5.0 ft) 

97.0 af 
(5.0 ft) 

97.0 af 
(5.0 ft) 

1,478.l af 
(11.2 ft) 

1,795.6 af 
(11.9 ft) 

2,028.7 af 
(12.4 ft) 

1,380.6 af 
(10.9 ft) 

The following tables, Tables 7-12, 7-12.1, 7-13, and 7-13.1, 

summarize the average EOM storage levels for Silver and Caples 

Lakes during the months of June through September for each water- 

year type. 
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TABLE 7-12 
Silver Lake 

Average End-of-Month Lake Levels 
(based on period of record 1923-1991) 

JUNE JULY AUGUST SEPTEMBER 
WATER-YEAR EOM EOM. EOM EOM 

TYPE GAGE HEIGHT GAGE HEIGHT GAGE HEIGHT GAGE HEIGHT. 
(FEET) (FEET) (FEET) (FEET) 

CRITICAL 19.5 16.2 12.6 6.5 

DRY 20.8 17.3 14.6 9.2 

BELOW 22.1 18.8 15.3 8.4 
NORMAL 

ABOVE 21.7 20.1 17.1 10.7 
NORMAL 

WET 21.7 21.70 18.8 11.5 

TABLE 7-12.1 

Silver Lake 
Average End-of-Month Lake Levels 

(based on period of record beginning 1985-1991) 

JUNE JULY AUGUST SEtiTtisE#. 
WATER-YEAR E.O.M. :. E.O.M. E.0.M; ‘. E.O;M. 

TYPE GAGE HEIGHT GAGE HEIGHT GAGE HEIGHT ., GAGE HEIGHT 
(FEET) (FEET) (FEET) (FEET) 

CRITICAL 21.0 18.1 11.0 7.0 

DRY 22.0 19.3 16.1 12.9 

BELOW 22.3 19.7 15.2 12.9 
NORMAL 

ABOVE 22.5 21.3 18.6 15.0 
NORMAL 

WET 
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TABLE 7-13 
Caples Lake 0 

Average End-of-Month Lake Levels 
(based on period of record 1923-1991) 

JUNE JULY AUGUSi: SEPTEMBER 
WATER-YEAR EOM E6M. EOM EOM 

TYPE GAGE HEIGHT GAGE HEIGHT GAGE HEIGHT GAGE HEIGHT 
(FEET) (FEET) (FEET) (FEET) 

CRITICAL 49.7 40.5 42.7 40.3 

DRY 57.4 56.4 49.1 44.1 

BELOW 61.4 60.8 54.3 48.4 
NORMAL 

ABOVE .59.8 59.6 56.0 52.3 
NORMAL 

WET 61.1 61.9 60.3 57.8 

TABLE 7-13.1 

Caples Lake 
Average End of Month Lake Levels 

(based on period of record 1985-1991) 

JUNE JULY AUGUST SEPTEMBER 
-WATER-YEAR EOM EOW j EOM EOM 

TYPE GAGE HEIGHT GAGE HEIGHT GAGE HEIGHT. GAGE HEIGHT ’ 
(FEET) (FEET) (FEET) (FEET) 

CRITICAL 45.9 44.8 43.1 41.7 

DRY 56.0 55.9 48.2 44.3 

BELOW 62.0 61.6 54.8 47.4 
NORMAL 

ABOVE 62.0 62.0 52.6 47.0 
NORMAL 

WET 

Based on a comparison of Tables 7-12, 7-12.1, 7-13, and 7-13.1, 

we find that Silver Lake's water levels were generally higher 

subsequent to the effective date of FERC License's 184, 1985 
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. I  

reiease requirements; however water leveis in CapieS Lake were 

generally lower. 

The operational comparison for the different periods are 

consistent with the operational descriptions provided under 

’ section -6.5.1 of this Decision: during the summer recreational 

season, project demands are first met with water released from 

Caples Lake, with no operational withdrawals from Silver Lake, 

except for release requirements imposed by FERC. 

8.0 KIRKWOOD, INC.'S APPLICATIONS TO APPROPRIATE WATER HAVE 
ALREADY BEEN APPROVED 

Order WR 95-36, section 3.2.10 delegates to the Chief, Division 

of Water Rights, the authority to issue permits when no p.rotests 

are outstanding against a pending application. As earlier 

stated, all protests to Applications 30062 and 30453 were 

withdrawn or otherwise settled. (Section 3.9.1, infra.) On 

June 25, 1996, the Chief, Division ,of Water Rights, approved 

Applications 30062 and 30453 by Kirkwood, Inc. Accordingly, no 

further consideration will be given to the applications filed by 

Kirkwood, Inc., and its petition for partial assignment of 

Application 5648 will be denied. 

9.0 DENIAL OF APPLICATIONS AND PETITIONS FOR PARTIAL ASSIGNMENT 
OF STATE FILED APPLICATION 5645 TO APPROPRIATE WATER BY 
KIRKWOOD PUD AND ALPINE AND AMADOR COUNTIES 

Kirkwood PUD and Alpine and Amador Counties filed applications to 

appropriate water from Caples and Silver Lakes. Respectively, 

their applications are denominated as Applications 30204, 30219, 

and 30218. Alpine and Amador Counties also petitioned for the 

partial assignment of state filed Application 5645; petitions 

5645(g) and 5646(10), respectively. 
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9.1 Denial of Application 30204 by Kirkwood PUD 

Application 30204 by Kirkwood PUD will be denied because: 0 
(1) the applicant requested the Board to suspend processing of 
the application and (2) the applicant did not offer evidence in 
support of its application. (95,T,II,175:23-177:6; 224:14- 
225:21.) 

9.2 Denial of the Direct Diversion Consumptive Use Portion of 
Application 30219 and Petition for Partial Assignment of 
State Filed Application 5645(g) by Alpine County 

The direct diversion consumptive use portion of Application 30219 
and petition for partial assignment of state filed Application 
5645(g) by Alpine County will be denied because the applicant: 
(I) requested the Board to suspend processing of the consumptive 
use portion of the applications and (2) did not offer evidence in 
support of the consumptive use portion of its applications. 
(95,T,II,175:23-177:6; 224:14-225:21.) 

In addition, Alpine County has not prepared and adopted 
environmental documents for a project that is consistent with the 
consumptive use portion of its applications. That is: 
(1) Application 30219 seeks up to 0.13 cfs by direct diversion 
from November 1 to July 31 of the following year, approximately 
71 afa and (2) the petition for partial assignment of Application 
5645(g) seeks 0.13 cfs year round, approximately 96.4 afa. 
Alpine County's February 25, 1993, Notice of Exemption describes 
a direct diversion project of only 6.0403 afa for consumptive use 
purposes. (95,T,II,231:23-234:13.) Thus, the quantity of water 
sought by the consumptive use portion of Application 30219 and 
the petition for assignment of state filed Application 5645(g) is 
not covered by the Notice of Exemption filed by the County. 
(SWRCB,l,A-30219,Notice of Exemption.) As a responsible agency 
the Board is prohibited from approving projects subject to the 
requirements of CEQA, unless appropriate environmental documents 
have been prepared and are considered by the Board when approving 
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a project. 
appropriate 

consumptive 

I, n 
\A* CCR 15004 (a) and i502i..j In 'the absehce of 
environmental documents,, the Board cannot approve 'the 

use portion of Application 30.219 or the petition for 

partial assignment of state filed Application 5645(g). 

9.3 Denial of Nonconsumptive Application.30218 and the Petition 
for State Filed Application,5645(10) by Amador County and 
Nonconsumptive Application 30219 and the Petition for State 
Filed ApIjlication 5645(g) by Alpine County 

Application 30218 and the petition for SPA 5645(10) by Amador 

County each seek to appropriate 8,740 afa for storage in Silver 

Lake for recreation and fish and wildlife uses. Application 
30219 and petition for partial assignment of state fiied 

Application 5645(g) by Alpine County each seek to appropriate 

21,581 afa to storage in Caples Lake for recreation and fish and 

wildlife uses. The amount applied for by each applicant is; 

essentially, the total storage capacity of each lake operated by 

PG&E. 

Both applicants seek water for recreation purposes to preserve 

the status quo in the manner in which the lakes are operated by 

PG&E.. (95,T,II,218:6-7,237:7-12; AMADOR,95-1,3.) Amador County 
recognizes that PG&E has the right to determine how the lakes are 

operated. (AMADOR,95-1,3.) Alpine County, however, thinks 

something might have to be worked out with PG&E to* control 

releases from Caples Lake. (95,T,II,235:12:-237:12.) Although 

Alpine seeks to maintain the status quo in the manner in which 

PG&E has operated the lakes, it is. of the opinion that such an 

operation defies description. (,95,T, II,218:12-2‘19':14.)' Neither 

applicant offered evidence as to how'the lakes could or would be 

ope.rated if permits were issued for the 

petiti,ons. for partial assignment.. 

p'ending applicat-ions and 

Representatives for the Sierra, Club and Amador County produced 

ample testimony and exhibits demonstrating that: (,a) the lakes 

are heavily used for recreation and for fish and w.ildlife 
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purposes; (b) recreation activities at the lakes result in a 

significant portion of the revenues needed for the operation of ,o 

Alpine County;16 (c) numerous small businesses in the vicinity of 

the lakes are dependent upon the recreation activities associated 

with the lakes; (d) high water levels in the lakes is important 

to support such recreation activities; (e) the lakes should be *.* 

maintained as high as possible through Labor Day of each year; 

and (f) lake levels are dependent upon the manner in which PG&E 

operates the lakes. (95,AMADOR,l-3; 95,SCLDF,KR_l,NR,BP- 

S,LB,LT,TP-1.) 

As previously discussed in section 4.4, an essential requisite 

for the appropriation of water is that an applicant must be able 

to exercise some measure of physical control over the water which 

it would appropriate. (California Trout, Inc. v. State Water 

Resources Control Board (1979) 90 Cal.App.3d 816; 153 

Cal.Rptr.672.) In the case of both Caples and Silver Lakes, PG&E 

has constructed and/or acquired the works from predecessors in 

interest. PG&E owns or has the right to control the facilities 0 
which impound the lake water and controls the release of water 

from the lakes. In addition, PG&E owns the water rights, a type 

of real property, for the water impounded in the lakes. 

In order to exercise control over any water which would be 

impounded in the lakes, the applicants must either: (a) acquire 

PG&E'S water rights and the right to control the facilities which 

impound and control the release of water from the lakes or 

(b) enter into some type of agreement with PG&E, which would give 

them some participation in the control of the water at the lakes. 

Neither applicant introduced evidence during the hearing 

indicating they were pursuing either alternative with PG&E. 

16 The evidence for this statement was produced by Kirkwood, Inc. 
(95,KW,8,8B,8D.) 
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~ ,a (95,T,II,235:2-237:12; 95,T,III,I80:24-25.) indeed, such an 

agreement may be precluded by PG&E's agreement to sell its 

interests in the project encompassed by FERC License 184 to 

El Dorado. (95,EDCWA,94,9.) Both lakes are operated almost 

solely for hydropower purposes by PG&E and the Board does not 
1 have the authority to require PG&E to maintain lake levels for 

the protection of the beneficial uses made of water within such 

reservoirs. In addition, the Board does not have the authority 

to grant the applicants a right of access or control over PG&E 

facilities which regulate lake water levels nor can the Board 

grant the applicants the right to use or control PG&E's water 

rights for the water in the lakes. (4.3 and 4.4, infra.) 

Inasmuch as the applicants are unable to exercise control over 

the water,which they would appropriate and do not have any 

apparent plans or means for acquiring such control, the Board 

will deny Application 30218 and the petition for state filed 

Application 5645(10) by Amador County and Application 30219 and 

0 
the petition for state filed Application 5645(g) by Alpine 
County. 

9.4 County of Origin Protection for Amador and Alpine Counties 

The county of origin laws provide persons who file applications 

to appropriate water for use within Amador and Alpine Counties a 

priority claim against the water originating within the county 

vis-a-vis any release of priority or assignment of state held 

applications in favor of El Dorado. The Board will include a 

condition in any permit issued to El Dorado, based upon a release 

of priority or assignment of a state filed application, expressly 

providing that the water which El Dorado appropriates is subject 

to diminution by applicants seeking water for use within Alpine 

and Amador Counties. 
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10.0 PERSONS DIRECTLY DIVERTING WATER FROM THE LAKES TO SUppLy 
CABINS, BUSINESSES, CAMPGROUNDS, AND OTHER RECREATION 
FACILITIES SHOULD SEEK APPROPRIATIVE WATER RIGHTS FROM THE 
BOARD 

It appears that a small quantity of wate'r is currently being 

directly diverted from the lakes and served to homes, businesses, 

and camps surrounding Caples and Silver Lakes. (SWRCB,l, . 
Application 30219; 95,SCLDF,KR-1,3,NR,4BP-5,9,BP-1.) In written 
testimony for the Sierra Club, Mr. Bradley Pearson states that 

34 afa is needed from Silver Lake for existing uses. An exhibit 
to his written testimony indicates that many of the existing uses 

obtain water from sources other than the lake and that no more 

than about 15 afa is supplied to existing uses around the lake. 

(95,SCLDF,BP-1.) By Application 30218 and petition for 

assignment of state filed Application 5645(10), Alpine County 

seeks water for nonconsumptive uses only. 

By Application 30219 and petition for partial assignment of 

Application 5645(g) Alpine County seeks to appropriate water from 

Caples Lake for existing consumptive and nonconsumptive uses. It 

cannot be estimated from the application, with any certainty, how 

much water is needed for existing consumptive uses. Using 

information noted in the application, it appears that perhaps 

25 afa may be needed for existing uses; however, it is not clear 

that such uses are currently being supplied water from the 

lake.17 Application 30204 by Kirkwood PUD seeks to appropriate 

up to 310 afa by direct diversion from Caples Lake. The 

application does not indicate whether any of the water would be 

used for existing uses of water being supplied from the lake; 

however, the application does indicate that there are 1,205 

people currently residing within the District's service area. It 

:7 Item Sb of the application states that water is needed for 300 people 
at 75 gallons per day. The multiple of these numbers is 22,500 gpd. 
Multiplying daily demand by 360 days results in an annual demand of 8,100,OOO 
gallons per year. Applying a denomination of 325,000 results in an EUIIWal 

demand of 25 afa. 
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is n-C 
I,” L clear whether the District currently serves water to some 

or all of these persons or from what sources the water is 

obtained. 

No one identified any water right which would provide a legal 

basis for any existing diversion and use of the water for 

consumptive uses from the lakes or the streams flowing into the 

lakes. If such diverters do not have a legal basis, of right for 

their diversions, they are advised to consider whether it would 

be appropriate to file an application with this Board to 

appropriate water. 

It also appears that such persons can obtain access to directly 

divert water from the lakes from the national forest adjoining 

the lakes. Article 23 of License 184 provides that the holder of 

the license will not bar access to the lakes for the purpose of 

obtaining water. So long as an applicant does not seek to 

control lake levels, the quantity of water stored in the lakes, 

or the timing of PG&E's releases from the 

for direct diversion does not present the 

control over the water to be appropriated 

section 7.2, supra. 

lakes, an application 

problems of physical 

that is discussed in 

From a water right point of view, the key issue for s-u-& direct 

diversion applications is whether unappropriated water is 

available to supply the applications. Our analysis of the 

availability of unappropriated water clearly indicates some 

unappropriated water is available. (Section 5.0, supra.) Of 

course, such diversions cannot, cumulatively, directly divert 

water from the lake at a rate exceeding the rate the inflow of 

the streams into the lake without diverting water to which PG&E 

has a paramount claim. 

In 1993 El Dorado representatives testified that a potential 

solution to assure that Alpine and Amador Counties have water in 
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the future would be for the Board to adopt a permit condition 

reserving the right to require El Dorado to reduce the amount of 

water it could store in Caples and/or Silver Lakes to provide a 

supply of water for the needs of Alpine and Amador Counties. 

(93,T,II,128:17-129:20.) Following the 1995 hearing, El Dorado 

represented that it would have no objection to making 200 afa 

available to Amador County for development of consumptive uses. 

(EDCWA, Closing Statement, 51:1-3.) Therefore, the Board will 
reserve up to 200 afa of El Dorado's allocation to water in 

Caples and/or Silver Lakes for persons making existing diversions 

for consumptive use from the lakes and for future uses. 

The Board recommends that the Forest Service, and/or Alpine and 

Amador Counties quantify the amount of water necessary to supply 

existing uses of water from the lakes and hold discussions with 

FERC and PG&E regarding the provisions of ,Article 23 of the 

License of Project 184. Parties seeking to use this reservation 

must file a water right application with the Board and may need 

to enter into a contractual agreement with PG&E or its successor 

to compensate for energy generation foregone as a result of the 

consumptive use of water stored in the lakes. 

11.0 PG&E's CONTRACT TO SUPPLY WATER TO EL DORADO VIA THE 
EL DORADO CANAL AND FOREBAY 

PGrjrE supplies 15,080 afa of water to EID for consumptive use 

purposes pursuant to contract. It appears this contract was not 

entered into until 1919, after 1914. During the hearing, the 

Sierra Club raised the issue of whether PG&E had a water right 

under which it could supply water to EID for consumptive use from 

Caples and Silver Lake. Whether PG&E has appropriative rights to 

supply water to EID for consumptive use was not an issue noticed 

for hearing and the evidence in the record for making findings of 

this point is not satisfactory. 
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PG&E does not have a post-1914 appropriative right to supply 

consumptive use water from the Lake Aloha and Caples and Silver 

Lakes. PG&E claims a pre-1914 appropriative right to divert up 

to 350 afa to storage from Pyramid Creek for consumptive use. 

(Tables 5-4 and 6-l.) PG&E also claims a pre-1914 appropriative 

right to directly divert up to 70 cfs year round at the headworks 

of the El Dorado Canal for power, irrigation, industrial, and 

municipal uses. (Statement of Diversion 9034.) On an average 

daily basis, 21 cfs is required to supply 15,080 afa of water. 

Table 7.5 shows that there is sufficient flow at the headworks of 

the El Dorado Canal to supply 21 cfs of water during all years, 

except during critically dry years like 1977. 

In general, the holder of pre-1914 appropriative water rights may 

change the purpose of use so long as no legal user of water is 

injured. Such changes do not require the Board approval. (Water 

Code section 1706.) On the other hand, Water Code section 1055 

provides that after 1914 no new appropriative right to the use of 

water can be initiated except in compliance with Water Code 

section 1200 et seq. That is, the filing of an application with 

the Board and the issuance of a permit for the appropriation of 

water. PG&E has not sought such a right from the Board for the 

water supplied under the El Dorado contract. In the Board's 

view, the conversion of a nonconsumptive right for the generation 

of hydroelectric power to a consumptive use is the initiation of 

a new right to appropriate water subject to the provisions of 

Water Code section 1200 et seq. Changing water from a 

nonconsumptive use to consumptive use has the effect of removing 

water from a stream system which is available for: (a) diversion 

and use by others and (b) fish and recreation in a stream. PG&E 

is advised that it should closely scrutinize the legal basis of 

the right or rights under which it supplies water for consumptive 

use to El Dorado and, if appropriate, file an application to 
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obtain a right to supply consumptive use water to El Dorado.18 

In the event that EID acquires PG&E's interests in the El Dorado 

Hydroelectric Project, El Dorado should be required to submit a 

report on the legal basis under which 15,080 afa of water is 

diverted and supplied to EID for consumptive use. 

12.0 EL DORADO'S NEEDS FOR ADDITIONAL WATER SUPPLIES 

EID was formed in 1925 and currently serves domestic, municipal, 

and agricultural water demands primarily in that portion of 

Western El Dorado County lying between the South Fork American 

River and North Fork Cosumnes River. EID's boundaries cover a 

service area of approximately 135,000 acres, which has been 

subdivided into three geographical areas: East Service Area, 

West Service Area, and El Dorado Hills Sub-Service Area. EID's 
present annual water demands for the three service areas are, 

respectively, 25,493 af, 7,918 af, and 3,745 af, for an annual 

total of 37,156 af. (EDCWA,78, Analysis of EID Supplemental 
Water Requirements From PG&E Sources, Table 3-l.) 

EID'S present water supply needs are being met from small sources 

such as the Crawford Ditch and three major sources. (EDCWA,78, 

3-4.) The following describes EID's principal sources of supply: 

l Sly Park Reservoir: This 41,000 af reservoir was originally 

built by the Bureau as part of the Central Valley Project 

during construction of the Folsom Dam. EID can exercise, at 

present, complete operational control over water stored at the 

reservoir, which provides EID with a safe yield of 18,000 afa. 

The reservoir provides EID with a high degree of flexibility 

in the operations of its water system. 

15 Even if PGfE is delivering water to EID for consumptive use without a 
valid basis of right, it would not necessarily mean that more water would be 
retained in either Silver or Caples Lakes because PG&E has the right to 
release the water for power production. 
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9 ?G&E Fqrebqt; PG&E's 1919 contract supplies EID with a safe 

yield of 15,089 afa. 

+ Folsom Reservoir: Per contract with the Bureau of Reclamation 

for Central Valley contract water, EID can pump 7,550 afa from 

Folsom 'Reservoir. EID serves the El Dorado Hills Sub-Service 

Area and West Service Area with water from Lake Folsom; 

however, contract water has been curtailed, historically, when 

adverse hydrologic conditions occur (i.e., dry years). 

The total available supply from the major sources is 40,630 af. 

The most critical period of time to EID's operations is generally 

the period of August 1 to November 1, the months of least 

precipitation and lowest flow in California streams. (Ibid., 

P* 11.) Thus, an additional supply during these months! 

generally requires the acquisition of additional storage capacity 

so that water can be captured in the winter and spring and 

released for use during late summer and fall. 

Although EID's current supply eyceeds its current water demands 

by 3,474 af, available supply may be less than 40,630 af during 

years of less than normal precipitation. Indeed, in 1982 the 

Board found that EID needed additional supplies of water. 

(Decision 1587, 29-37.) Further, in response to a series of dry 

years, the Board adopted an emergency order to enable EID to 

augment its supply of water to meet its demands. (Crder 

WR 885-13.)lg 

EID now seeks to augment the supply available to meet current and 

future water demand, particularly in its far western service 

area, i.e., El Dorado Hills. (Ibid.) EID's projected water 

requirements are summarized in Table 12-l: (IbiG., Table 3.1.) 

. - i I The Board takes administrative notice of the findings in 
Decision 1587 and in the action ratified by Order 88-13. 
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For the years 2000 and 2005, EID is projecting a total demand.of 

40,951 af and 45,742 af, respectively. Accordingly, we find that 

El Dorado has a need for additional water supplies. 
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TABLE 12-I 
EL DORADO IRRIGATION DTSTRICT 

PROJECTED MONTHLY WATER DEMAND BY SERVICE AREA 
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13.0 ENVIRONMENTAL AND PUBLIC INTEREST ISSUES AFFECTING 
EL DO-O'S PROPOSED PROJECT 

13.1 EID'S Proposed Project 

Under pending filings, El Dorado intends to I'. . . utilize water 

released and diverted or rediverted by PG&E from certain of its 

facilities to meet present and future demands to provide for a 

reliable supplemental water supply . . . .‘I Thus, El Dorado 

seeks to acquire consumptive use rights to the water that is 

currently being stored and released or diverted by PG&E under its 

nonconsumptive use rights, and to redivert that water for 

consumptive use. (Ibid.,l.) 

Under pending filings, El Dorado seeks to obtain rights for the 

consumptive use of water stored in Lake Aloha and Caples and 

Silver Lakes by PG&E for hydrogeneration. Under its amended 

applications or petition, El Dorado could directly divert and 

redivert water for consumptive use only from Folsom Lake. Folsom 

Lake is an existing "point of take" to serve the El Dorado Hills 

subservice area, however, it can also serve the entire West 

Service area. The amended applications and petition seek a "safe 

yield" total of 17,000 afa by direct diversion and storage. 

(Ibid.,9.) Notwithstanding that El Dorado has stated that it 

will not modify or seek to modify the manner in which PG&E has 

operated Lake Aloha and Caples and Silver Lakes, numerous 

protestants have expressed concern that the manner in which the 

lakes are operated will change. This concern is based, in part, 

upon the perception that it is not possible to describe "historic 

operations" in measurable terms. 

13.2 Potential Impact of Consumptive Use Rights on the 
Operation of the Lakes 

Two operational scenarios are used to evaluate how El Dorado's 

proposed project could effect historic PG&E lake operations: 

(1) assume that PG&E maintains ownership of the project 
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iFERC 184) and (2) assume that El Dcrado obtains some measure of 

direct or indirect control over the operation of the project. 

Assuming that PG&E maintains ownership of the El Dorado Project, 

additional impacts to Lake Aloha and Silver and Caples Lakes 

historic levels are not foreseeable for the following reasons. 

Any water appropriated by El Dorado for consumptive purposes 

would be water released by PG&E pursuant to FERC License 184 

operational constraints and its hydroelectric requirements. 

Thus, unless El Dorado pays PG&E a premium to release water at 

certain times of the year, the project proposed by El Dorado 

would have no new impact on the operation of Lake Aloha and 

Silver and Caples Lakes. 

Tables 5-5, 5-6, and 5-7 provide a tabular summary of recorded 

average releases from each lake, as measured by USGS gages 

No. 11436000 (Silver), No. 11437000 (Caples), and No. 11435100 

(Aloha-Pyramid Creek). Figure 13-1 illustrates the average 

monthly releases from each lake and the average total monthly 

release for the three lakes. 

Assuming that El Dorado directly or indirectly obtains some 

measure of control over lake operations, historic lake releases 

and available direct diversion water were compared to El Dorado's 

projected consumptive use demands to evaluate potential impacts 

to the lakes. The purpose of this evaluation is to determine 

whether historic lake release patterns and direct diversion 

supplies could accommodate El Dorado's current and projected 

demands, without a change in lake operations. As previously 

noted, El Dorado's current demands are being met by EID's 1919 

Agreement covering diversions from the El Dorado Forebay 

(15,080 afa), and future demands for water sought under 

El Dorado's applications and petition for partial assignment are 

based upon EID's projected year-2021, 16,141 acre-feet 
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requirement for the EID's El Dorado Hills service area (i.e., 

Table 12-l). 

The relevant historic years (1923-1991) and critical water-year 

(1977). data relating to lake releases, monthly recorded runoff at 
USGS Gage No. 11439501 near Kyburz, EID's monthly 1919 Agreement - 

Water, and projected year-2021 monthly requirements (El Dorado 

Hills Service Area) are summarized by Tables 13-l and 13-2. 

Figure 13-2 illustrates a comparison of EID's year-2021 demand 

for the El Dorado Service Area with the available South Fork 

American River direct diversion water during average historic 

years (1923-1991) and critical water conditions (1977). 

The following conclusions can be derived from Tables 13~1, 13-2, 

and Figure 13-2: 

1. During historic average conditions, sufficient natural 

surface flow is available at Kyburz for direct diversion from 

the South Fork American 

demands in all months; 

River to meet EID's 1919 Agreement 
a 

2. During historic average conditions, sufficient natural 
surface flow is available at Folsom Reservoir for direct 

diversion from the South Fork American River to meet EID's 

year-2021 demand (El Dorado Hills) in all months, except 

August; 

3. During a critical water-year like 1977, sufficient natural 

surface flow is available at Kyburz for direct diversion from 

the South Fork American River to meet EID's 1919 Agreement 

demands in all months, except July, August, and September; 

.4 _ . During a critical water-year like 1977, sufficient natural 

surface flow is available at Folsom Reservoir for direct 

diversion from the South Fork American River to meet EID's 
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year-2021 demand (El Dorado Hillsj in all months, except 

December, July, August, and September. 

It appears, therefore, that during a critical water-year like 

1977, El Dorado's demands for 1919 Agreement Water and projected 

demand for water within the El Dorado Service Area during those 

months identified above, must be met with water from EID's 

existing sources, such has Sly Park Reservoir or CVP Bureau 

contract water from Lake Folsom, or from storage from Lake Aloha, 

Silver and Caples Lakes. Since during a critical water-year 

Bureau contract water is unlikely to be available, it appears 

that EID would have to rely on the availability of water stored 

at Sly Park or Lake Aloha and Caples and Silver Lakes. 
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TABLE 13-1 
HYDROLOGIC DATA - HISTORIC AVERAGE CONDITIONS 

I (ACRE-FFET) 

JAN I’I!B MAR MAY JIIN JlJL AUG SFP ANNUAL 

7736.3 5013. I 1041.7 530.6 2315.1 25102.9 

2012.0 5054.0 2926.3 2Y45.Y 2101.4 27573.H 

5902.R 5582.7 4066.0 2753.3 911.6 27626.1 

NOV DI’X: APR 

2461.A 

2065.2 

2305.2 

SII.VI~H (tuhlc 5-5) 
IISGS # Il436lRH) 

CAPLIB (IthIt 5-6) 
IJSGS #1143700 

1521.3 

2215.9 

ALOHA ((able 5-7) 
USGS #11435100 

705.2 

TOTAL COMBINED 4442.3 
RELHASES 

SOUTH FORK AMFRJCAN RlVHR 
USGS GAGE # 11439501 

1923-1991 RECORDED RUNOFF 
(table 7-S) 

6913.0 

1592.5 

991.3 

3372.6 2640.4 2987. I 6832.2 

13615.2 14545.0 43228. i 

EID’S MONTHLY 
DEMAND - YEAR 2021 

EL DGRADO HILLS SERVICE AREA 
(table 12-l) 

EID’S MOJ’JTHLY 
19 19 AGREEMENT WATER 

(SOIJRCE: Exh. 78. p. 13) 

1130.0 742.0 694.0 662.0 549.0 581.0 872.0 1630.0 2357.0 2647.0 2550.0 1727.0 16141.0 

553.0 416.0 430.0 615.0 555.0 1230.0 2082.0 215210 2082.0 2152.0 2152.0 661.0 15080.0 

ACCOUNTINGSUMMARY 

WATER AVAILABLE 
FOR DIRECT DIVERSION 

@X~XLIELI P”NOFP -XmU. COMBlNa¶D IIEW 2470.7 5373.6 9503.5 10242.6 11904.6 19041.7 36695.9 65565.7 41342.8 9832.1 2976.0 2778.3 217727.6 

WATER AVAILABLE 
FOR EL DORADO SERVICE AREA 

YEAR - 2021 DEMAND 1917.7 4957.6 9073.5 9621.6 11349.6 17811.7 34613.9 63413.7 39260.8 7680.1 824.0 2117.3 202647.6 
(DIRB‘T DMxslON WAlnu 1919 WArnP) 

I I I I I I I I I I I I I 



TABLE 13-2 
HYDROLOGIC DATA - CRITCAL WATER-YEAR 1977 AVERAGE CONDITIONS 

(ACRE-FEET) 

TOTAL 
OCT NOV DEC JAN FEB MAR APR MAY JUN JUL AUG SEP ANNUAL . 

SILVER (table 5-5) 2024.9 1443.2 63.5 46.7 27.3 89.8 38.5 84.2 85.1 82.1 103.9 2902.3 6991.5 
USGS # 11436000 

CAPLEaS (table 5-6) 346.3 1926.5 2M0.9 937.9 140.8 75.5 201.9 78.7 262.0 379.3 5615.3 2101.4 15106.5 
(ISGS #1143700 

ALOHA (hble 5-7) 885.5 258.0 118.6 254.6 272.3 437.6 1686.6 1813.7 1549.2 3493.7 210.7 57.6 I 1036.1 
USGS #I 1435100 . _ 

I 
TOTAL COMBINED 3256.7 3621.7 3023.0 1239.2 440.4 602.9 1927.0 1974.6 1896.3 4155.1 5929.9 5061.3 33134.1 

RELFZSES ., ^ ._,. -., 

SOIJTII FORK AMERICAN RIVER 
IJSGS GAGE # 11439501 5581.9 4878.5 3904.4 2702.6 2128.3 ,3294.9 10555.4 12711.8 11571.1 6076.6 6524.7 5371.5 75301.7 

19231991 RECORDED RUNOFF 
(table7-5) _ _ ..,, _ . . 

EID’S MONTHLY 
DEMAND - YEAR2021 1130.0 742.0 694.0 662.0 549.0 581.0 872.0 1630.0 2357.0 2647.0 2550.0 1727.0 16141.0 

EL DORADO HILLS SERVICE AREA 
(table 12- 1) -. _- 

EJD ‘S MONTHLY 
1919 AGREEMENT WATER 553.9 416.0 430.0 615.0 555.0 1230.0 2082.0 2152.0 2082.0 2152.0 2152.0 661.0 15080.0 
(SOURCE: Exh. 78, p. 13) ^ . . 

ACCOUNTING SUMMARY 
, 

WATER AVAILABLE -. -‘” -.- -’ ’ - 
FOR DIRECT DIVERSION 

,OkxOP,XD D”N”PP TOTAL COMBINeD Fox&GE9 2325.2 1250.U 881.4 1463.4 1687.9 2692.0 8628.4 10737.2 9674.8 1921.5 594.8 310.2 42167.6 

_ . 

WATER AVAILABLE 
FOR EL DORADO SERVICE ARFA 

YEAR - 2021 DEMAND 1712.2 R34.R 451.4 848.4 1132.9 1462.0 6546.4 85X5.2 7592.8 -230.5 - 1557.2 -350.8 27087.6 
,D,RBC-l DwERSlON ,wAmR IP19 WATeR) 

..“_ 
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13.3 Potential Environmental Impact of El Dorado's Proposed 
Project on the Streams Below Lake Aloha, and Caples and 
Silver Lakes, and on the South Fork of the American River 

The same type of analysis can be made of the potential 

environmental impacts of El Dorado's proposed project on'the 

streams below the lakes. Assuming PG&E continues to divert water 

to storage and release water from storage per the requirements of 

FERC License 184, the release of water from the lakes will not 

alter the flow regimes in the streams below the reservoirs. 

Further, since El Dorado seeks to directly divert and redivert 

water released from storage only at Folsom Reservoir, El Dorado's 

Project would not change current stream flows below Lake Aloha, 

Caples and Silver Lakes, and the South Fork of the American River 

at least as far downstream as Folsom Reservoir. 

Assuming that El Dorado acquires some form of direct or indirect 

control over the operation of the lakes, El Dorado could be 

tempted to release additional water stored in either Lake Aloha 

or Caples and Silver Lakes during the month of July through 
September to satisfy projected water demands. Obviously, this 

would alter historic release patterns and the flow regimes in the 

streams below the lakes. At least during some months, such an 

alteration would provide more water for fish and recreation in - 

the streams below the lakes. Obviously, such modifications would 

have to be made within the general operational constraints of 

FERC License 184. As noted above, rather than draw on Lake Aloha 

and Caples and Silver Lakes to meet projected summer demands, 

El Dorado.may be able to rely upon existing sources of water 

supply for water deliveries during critical summer months. 

However, without terms to prevent a reoperation of these lakes 

for water supply rather than hydropower, impacts to uses around 

the lakes could occur. 
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EDCWA in preparing a water resource development and management 

plan, to meet long-term needs of local water districts within its 

jurisdiction, and prepared a draft EIR evaluating a proposed 
water program. The draft EIR was released for public review 

September 30, 1992: 

The draft EIR evaluated nine alternatives, each consisting of a 

combination of five individual projects. The draft EIR proposed 
to serve as a "Programmatic EIR" for ECDWA's Water Program and a 
project EIR for the project alternative called the IIF1 Doredo 
Project". (93,EDCWA 29, 2-2 to 2-3.) In the fins1 EIR, the 
preferred alternative was described as Alternative Pa. 

Alternative $a consists of the following individual project 

elements: the El Dcrado Project and the Folsom Reservoir Project 
with the White Rock Project. (93,EDCWA 29&l?,) 

The El Dorado Project relies primarily on obtaining consumptive 
use rights to water stored in PG&E reservoirs. The Jzl Dorado 
Project proposed to make use of existing waterways, tunnels, 

canals, and storage facilities to provide water to EID customers. 

Under the preferred alternative, project water would be delivered 

to the FID service area in three ways: 

1. Water could be diverted from the El Dorado Forebay to the FID 

canal and primary conveyance facilities through Hazel Creek 
as a point of diversion. 

2. Water could be diverted through the Hazel Creek Tunnel to 

Sly Park Reservoir and EID's primary conveyance facilities. 

3. Water could be taken at Folsom Reservoir and pumped to the 

El Dorado Hills water treatment plant to serve the El Dorado 

Hills area. 
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If the White Rock Penstock Project was constructed, water from 

the El Dorado Project could also be taken at the White Rock 

Penstock. (93,EDCWA 29,4-3.) It should be noted that the draft 

and FEIR for the EDCWA Water Program treated the review of the 

Folsom Reservoir and White Rock Penstock diversion projects only 

at the programmatic level. To build these projects, EID would 

have to prepare, circulate, and certify final individual project 

specific environmental documents pursuant to CEQA. In addition, 

the Board as a responsible agency could not approve the diversion 

of water at the White Rock Penstock without a final CEQA 

document. 

The FEIR for the El Dorado County Water Agency Water Program and 

El Dorado Project FEIR (SCH 72012088) was prepared in March of 

1993. (93,EDCWA, 29.) The FEIR was certified by EDCWA on 

May 10, 1993. (93,EDCWA, 96.) 

Because of upstream points of diversion in the preferred 

alternative, reduced opportunities for white-water boating in the 

Lotus reach of the South Fork American River was identified as a 

significant environmental effect in the FEIR. (93,EDCWA 96,1-6.) 

The proposed mitigation in the FEIR required agreements with 

second parties to make the mitigation measure feasible. Those 

agreements were not provided to the Board during or after the 

1993 hearing for the proposed project. (SWRCB,l, A-29919, 

October 28, 1993, letter from James Stubchaer to Stuart L. 

Somach.) 

Thereafter, based on an additional review, El Dorado concluded 

that it was logistically and economically feasible to redivert 

all of the water for the proposed project from Folsom Reservoir. 

(SWRCB,l,A-29919; 95,EDCWA,Closing Statement,6:2-14.) On 

March 25, 1994, El Dorado submitted supplemental testimony and 

exhibits to the Board. (SWRCB,l,A-29919.) The supplemental 
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materials included a proposed permit term limiting the quantity 

cf water sought under the applications and petition to 17,000 afa 

and removed the Hazel Creek Tunnel and El Dorado Forebay as 

points of diversion. El Dorado maintained the request for points 

of diversion and rediversion from Folsom Reservoir and at the 

White Rock Penstock. El Dorado requested that the Board approve 

the applications and petition for partial assignment. The White 

Rock point of diversion and rediversion, however, would be 

subject to the completion of necessary environmental work and on 

obtaining operations agreements that would avoid or mitigate the 

significant adverse impacts to white water boating within the 

Lotus reach of the South Fork American River. (93,EDCWA,2.) 

On May 11, 1994, after review of the supplemental testimony, the 

Board informed El Dorado that it had not submitted information 

which had been requested for the White Rock Project. (SWRCB,l, 

A-29919.) The Board informed the parties that the White Rock 

point of diversion and rediversion would not be considered in the 
pending proceeding. (93,EDCWA,2.) On July 13, 1995, counsel for 

El Dorado indicated that it would seek approval of only the point 

of diversion and rediversion of water from Folsom Reservoir 

during the current 1995 hearing. (SWRCB,l A-29919.) 

The result of amending the applications and petition was to shift 

the focus of the environmental analysis from FEIR alternative la 

("the preferred alternative") to FEIR Alternative lb, identified 

as the "environmentally superior alternative". (93,EDCWA,29:1- 

7.1 As described in the FEIR, Alternative lb (El Dorado Project 

and Folsom Reservoir Project) assume that water would be taken at 

Hazel Creek Tunnel, the forebay at the end of the El Dorado Canal 

(forebay), or Folsom Reservoir and that Folsom Reservoir water 

would be taken at the forebay or Folsom Reservoir. (EDCWA, 29,3- 

16.1 
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In addition to reformulating the project and amending the 

applications and petition since the 1993 hearing, EID has entered 0 
into an agreement to acquire PG&E's El Dorado Hydroelectric 

Project, FERC License 184. Based on the reformulated El Dorado 

Project and the prospective acquisition of PG&E interests in the 

El Dorado Project, EDCWA released for public comment a draft 

Supplement to the FEIR (SEIR) for the El Dorado County Water 

Agency "Water Program"/El Dorado Project on August 8, 1995. The 

draft SEIR evaluated an El Dorado Project that would limit the 

consumptive diversion or rediversion of 17,000,afa of water 

exclusively from Folsom Reservoir. 

On October 23, 1995, EDCWA certified the final SEIR for the 

El Dorado County and El Dorado Project. In doing so, EDCWA made 

findings of fact regarding the significant environmental impacts 

of the preferred Alternative (lb), and proposed mitigation for 

the significant impacts. In addition, EDCWA adopted a statement 

of overriding consideration for certain significant and 

unavoidable adverse environmental effects which will result from 

project approval. EDCWA also found that all mitigation measures 

identified for significant secondary growth-inducing impacts 

identified in the 1992 DEIR and 1993 FEIR are changes and 

alterations within the responsibility and jurisdiction of the 

County of El Dorado and that such mitigation measures have been 

or can and should be adopted by that public agency. 

(95,EDCWA,96,B.) 

13.5 Environmental and Public Interest Issues 

The environmental 

major categories. 

and public interest issues fall into several 

These are: 

1. Recreation at the lakes, that are the points of diversion for 

the above applications. 
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2. What are the "Historical Operations" of PG&E to which 

El Dorado has promised to adhere? 

3. Impacts of the proposed appropriations at Folsom Lake, the 

American River, and the Delta. 

4. Impacts to state or federal listed species or species of 

special concern as result of the appropriations. 

5. Project specific studies yet to be conducted. 

13.5.1 Recreation at the Lakes and PG&E Historical Operations 

At issue is the impact that El Dorado's proposed appropriations 

might have on the existing recreational uses at the PG&E 

reservoirs (Lake Aloha and Caples and Silver Lakes) that are 

proposed points of storage for consumptive uses. 

Most of the existing recreation developments at PG&E Project 184 

occupy U.S. Forest Service lands under specia&.-use-permit, and 

include summer homes, group camps, public campgrounds, resorts, 

and boat docks. Silver Lake is the most extensively developed of 

the lakes. Lake Aloha does not have any developed recreational 

uses because it is in the Desolation Valley Primitive Area. (93, 

EDCWA,29,Appendix B.; FERC License 184.) 

These lakes historically and currently provide significant 

recreational opportunity and are important resources to the 

people of the State of California. They are also important 

generators of revenue for businesses and to the Counties (Alpine 

and Amador) in which they occur. (93,FS_USDA,1,3,5; 95,FS- 

USDA,3; 93,SCLDF,l-7; 95,SCLDF,NR l-12; 95,SCLDF,KR-l,DD-l,MS-2, 

NR-13,BP-5,JP-l,SB-l,SB-l,JB-1; 93,Amador,l-3; and 95,Amador,l- 

5,7,9,11.) 
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PG&E, the current operator of Project 184, recognizes its 

responsibility to conserve and make available for public 

recreation the natural resources which are part of its 

hydroelectric projects and watershed land holdings. PG&E has 
attempted to optimize, within economic limits, the contribution 

each development can make to its integrated system-wide 

recreation program. PG&E recognizes that Silver Lake provides 

the best potential for recreation development. Caples Lake and 

Echo Lake, while not as extensively developed, are also popular 

recreation areas. (93,Amador,l:27-31; 93,Amador,4:1-6.) 

FERC has recognized the recreation values of these lakes by 

placing conditions in License 184 to protect, to the degree 

possible, summer recreation values. PG&E is required to maintain 

Silver Lake as high as possible during the summer months for 

recreation; however, at certain times seepage and fish releases 

may exceed inflow. Caples Lake is maintained as high as possible 

consistent with operational demands and fish releases. 
(93,Amador,2,Exhibit S, FERC License 184.) PG&E's hydrographer 

testified, that other than the general FERC requirement to 

maintain the lake levels as high as possible during the summer 

months, there were no written operational guidelines used by PG&E 

controlling the drawdown of the lakes. Generally, annual 

operating decisions are based on snow surveys during the winter 

months and on projected runoff. (93,T,III,61:14-62:7.) PG&E's 

operation of the lakes is more fully described in section 6.0, 

supra. 

PG&E's witness further testified that the El Dorado Powerhouse 

has not operated since March 5, 1993, due to a nozzle-body 

failure. As a result, water has been held in the lakes a little 

longer than is historically the case since this benefits 

recreation and water cannot be used at the El Dorado Powerhouse. 

PG&E has chosen not to repair the powerhouse but to seek a buyer 

for Project 184. He further testified that an "Asset Sale 
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Agreement By and Between Pacific Gas and Eiectric Company and El 

Dorado Irrigation District" for the sale of the El Dorado Project 

to EID was executed on September 1, 1995. (95,PG&E,l:l-2.) 

During the 1995 hearing, the major objection to the approval of 

El Dorado applications or petition focused on how such approval 

might affect future lake levels during the summer recreation at 

Lake Aloha and Silver, Caples, and Echo, Lakes. This concern is 

well documented in written comments to the 1992 draft EIR (93, 

EDCWA,29:6,Comments and Responses to Comments), draft SEIR (95, 

EDCWA,A: II & III Comments and Responses to Comments), and by 

several of the protests filed with the Board relative to the 

El Dorado applications and petition. (SWRCB,l,A-29919, A-29920, 

A-29921 and A-29922 and Petition 5645(8).) In its environmental 

documents, EDCWA steadfastly states its proposed project will not 

impact recreation because they will only take water that is 

released during the normal hydroelectric operations of 

Project 184 and that PG&E will not reoperate its upper watershed 

reservoirs or alter diversions. (93,EDCWA,29:4-2.) In the 

response to U.S. Forest Service comments in the 1993 final EIR, 

EDCWA states that it is willing to include a formal agreement in 

the terms of any water rights permit issued by the Board that 

would limit operations of Caples, Silver and Aloha Lakes' 

releases to the PG&E historical operations criteria and lake 

leveis. (93,EDCWA,30.) 

The public controversy changed slightly from the 1993 hearing to 

the 1995 hearing with the proposal by EID to purchase the 

El Corado Project. On April 3, 1995, EID prepared a Notice of 

Exemption (NOE) for the acquisition and continued operation and 

repair of Project 184. (95,ECDWA,96:Appendix E.) The NOE is 

based on the statement that EID does not seek to change or expand 

operations beyond those currently permitted by FERC License 184. 

Rcwever, the NOE does not include an operation plan against which 

s u c n assurances can be measured. (95,T,I,160:10-161:2.) During 
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the 1995 hearing, counsel for El Dorado, represented that it was 
relying upon PG&E's historical operations. (95,T,I,175:1-176:21; 0 
95,T,I,178:2-22.) 

Interested parties remain concerned, however. Mr. Passe, a 

private landowner and descendant of an 1853 family that ,. . . 
homesteaded at Silver Lake, stated that he feels that the term 
"historic" means that there is some record of how things have 

been operated, and that if there is evidence to ascertain what 

"historical" means, the Board should use that evidence to develop 

permit terms. (95,T,III,90:12-20.) Kit Carson Lodge owner, 

Mr. Pearson, states that El Dorado has failed to show how it can 

actually operate the project and at the same time preserve the 

economic and recreation viability. (95,T,II,187:21-24.) Counsel 
for the Sierra Club states that because "historical operation" 

defies definition, it is tantamount to a blank check. (95,SCLDF, 

Closing Memorandum.) 

The Board finds that the term "historical" operating conditions 

as presented by El Dorado is confusing and parameterless. Thus, 

the Board will include conditions in any permit issued to 

El Dorado which will prohibit the rediversion of water released 

from storage for consumptive use purposes if: (1) El Dorado 

obtains some measure of control over how the lakes are operated 

and (2) the water levels in.Caples and Silver Lakes falls below 

established 1eve1s.20 

2i Such a condition cannot have any effect on the manner in which PG&E 
or a successor in interest operates the hydropower project subject to 
License 184. 
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13.5.2 Cumuiative Impacts ts the American River and Sacramentc 
River and Delta 

The hearing record contains considerable testimony regarding the 

potential impacts of El Dorado's proposed project on: (1) the 

Bureau's operation of Folsom Reservoir and (2) natural resources 

of the San Joaquin-Sacramento River Delta and Bay Estuary. 

The cumulative impact analysis in the 1993 draft EIR for the 

El Dorado Project assume the project will decrease the combined 

supply of water available to the Central Valley Project (CVP) and 

the State Water Project (SWP) by 22,600 afa. The El Dorado 

Project was found to contribute to an already existing 

significant cumulative impact on fisheries and water quality on 

the lower Sacramento River and Delta. In addition, the draft EIR 

found that the project would additionally contribute to the 

cumulative loss of wetland habitat on the American River below 

Folsom Reservoir. 

The final EIR (EDCWA,29,Chapter 1:6) refers the reader to the 

draft EIR for the detailed descriptions of the impacts resulting 

from the proposed El Dorado Project, however, the final EIR 

ignores the cumulative impacts previously identified in the draft 

EIR and discussed above. The final EIR finds that the proposed 

project will reduce flows in the lower American River and Delta 

by 17,000 afa and have an insignificant impact on fishery 

resources and water quality. No explanation is provided as to 

the differences in the findings from the draft EIR. Responding 

to questions, a witness for El Dorado testified that, to his 

understanding, relative to the proposed mitigations for impacts 

in the draft EIR, that El Dorado only committed to mitigate the 

direct impacts of the El Dorado Project. (93,T,II,155:18- 

157:ll.) 

The draft SEIR made the same finding of no significant impact to 

water quality and fisheries in the lower American River, lower 
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Sacramento River and Delta resulting from the diversion of 

17,000 afa at Folsom Reservoir. (EDCWA,96,III:A-8,IV:C-6.) In 
comments on the draft SEIR, Board's staff disagreed with the 

findings of no significance. (SWRCB,l,A-29919, September 21, 
1995.) In responding to this comment, the final SEIR states 
"this disagreement among experts is acknowledged". 

(EDCWA,lOO,III-15.) 

Testimony in the 1993 hearing by an El Dorado expert stated that, 

it is very difficult to accurately predict what would happen in 

the lower American River from such a small change in flow. 

However, he stated with confidence that the average annual 

discharge to the lower American River, lower Sacramento River and 
Delta would decrease by 17,000 afa. The testimony did not speak 
to the cumulative effect of the proposed project in conjunction 

with other reasonably foreseeable projects as was examined in the 

draft EIR. (93,T,I,152:17-22.) A later El Dorado expert witness 
stated that "the El Dorado Project would not significantly affect 

the lower American River, lower Sacramento River and Delta 

fisheries because the associated reduction in streamflow and 

daily outflow would be minor". However, the same expert witness 

later stated "the incremental effect of the El Dorado Project on 

Delta inflow would not be beneficial but would contribute to 

future and ongoing cumulative effects". The witness further 

stated that implementation of the El Dorado Project would have to 

be consistent with existing and future Board standards and 

criteria designed to protect, maintain, and enhance fishery 

resources. (93;T,I,156:20-157:7.) An expert witnesses for 

El Dorado who prepared the 1992 draft and 1993 final EIR 

testified that they had met with DFG but had not met formally or 

informally with the National Marine Fisheries or the U.S. Fish 

and Wildlife Service (USFWS) during the preparation of the EIR. 

!93,T,iI,145:10-146:14.) An expert witnesses for the USFWS 

testified that the El Dorado Project 

affect on Delta outflow and that the 
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cumulative effects of the project, particuiarly for the federaliY 

listed Delta Smelt. (93,T,III,21:2-23.) Another USFWS witness 

agreed that, individually, there is a difference in magnitude21 

and that a specific threshold for the El Dorado Project cannot be 

specificaliy identified; however, the opinion of USFWS was that 

there is a significant and measurable cumulative effect on Delta 

fish resources. (93,T,III,24:16-26:3.) Dr. Moyle testified that 

the potential impact on the Delta cannot be dismissed. Although 

the 1992 draft and 1993 final EIR state that the El Dorado is a 

small project compared to Delta outflow, Dr. Moyle states that 

the project is in fact one of many small water projects that 

affect Delta inflow. Dr. Moyle stated that based on what had 

been presented in the Bay/Delta hearing from 1987 to 1992, it was 

clear to him that the combined effects of big and small water 

projects are factors that have caused the major declines of the 

fisheries in the Delta. (93,T,IV,43:14-46:7; 93,T,IV,53:12- 

54:ll.J 

However, since the above testimony was presented, the Board has 

adopted and implemented new water quality and flow requirements . 
for the Bay/Delta Estuary contained in the 1995 Bay/Delta Water 

Quality Control Plan and Water Right Order 95-6. The Board takes 

judicial notice of these documents for this proceeding. These 

new standards provide significantly better protection for fish 

and wildlife resources over the previous standards. They do so 

at the expense of water supply exported from Bay/Delta estuary. 

With these new Bay/Delta requirements in place, the concerns 

related to the cumulative impact expressed at the hearing of this 

project have been greatly reduced. The Board sees no need to 

adopt additional terms to address the concerns. 

21 In this context a l'difference in magnitude" refers to a large 
di-zersion such as a diversion by a unit of the CVP and the 17,000 afa which 
El Dorado seeks to divert. 
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The Bureau testified that it is convinced that the approval of 

the applications or petitions will have an adverse impact on the 0. 
Bureau's existing rights and interfere with the operation of the 

CVP. (95,USBR,l.) An expert witness for Westlands Water 

District (WWD) testified that in most critically dry, dry, or 

below normal years, the entire amount proposed for diversion by 

El Dorado will result in a direct acre-foot for acre-foot impact 

on CVP supplies. The witness stated that although 17,000 af is a 

relatively small number compared to the total storage in Folsom 

Reservoir, the times when that water is not available is likely 

to affect CVP operations when it is most needed, in critical and 

dry years. (95,WWD,l:l-3.) El Dorado acknowledges that before 

it can use Folsom Reservoir for the direct diversion or 

rediversion of water, it will need a Warren Act contract with the 

Bureau. (95,EDCWA,93,7.) 

The Board recognizes that granting water rights to El Dorado, an 

in-basin water user, will reduce the Bureau's ability to export 

water. However, this is what was intended by the Legislature 

when it passed the watershed protection statutes. (Water Code 

§ 11460 et seq.) Any significant water supply impacts to the 

Bureau's export customers are overridden by the Board's legal 

requirements to reallocate water supplies to the watershed of 

origin for CVP projects pursuant to the watershed protection 

statutes. 

13.5.3 Impacts of El Dorado's Proposed Project on State and 
Federally Listed Species or Species of Special Concern 

El Dorado seeks to appropriate .water for a specific place of use 

or service area. The construction of pipelines and related works 

for delivering water to the service area will have direct impacts 

on the environment. In addition, water supplied to the proposed 

place of use will have indirect effects on the environment. 
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State or federal listed species or species-of-special concern, or 

the habitats in which those species are found, will be affected 

by water delivered to the proposed place of use. In the 1992 
draft EIR and 1993 FEIR for the EDCWA Water Program and EID 

El Dorado Project, it was found that the preferred 

Alternative (la) would have significant secondary adverse and 

unavoidable growth inducing impacts such as: a substantial 

increase in population (human), conversion of land suitable for 

agricultural uses, conversion of vacant land and timberland to 

urban use, and the loss and degradation of existing vegetation 

and wildlife habitat. (93,EDCWA,30,1-3; 93,EDCWA,29,1-4.) The 

draft EIR discloses that the projected growth will result in the 

conversion of approximately 24,000 acres of vacant and 

agricultural land to various residential uses within the western 

service area of EID. An additional 40,000 acres of existing open 

space is projected for conversion to developed land. The draft 

EIR states that the potential exists for the substantial loss or 

degradation of the following biological resources: 

1. 

2. 

3. 

Sensitive biological communities, particularly vernal pools 

riparian areas, other wetlands, Pine Hill chaparral, and oak 

woodlands; 

Special-status plants, invertebrates, and amphibians in 

vernal pools or other seasonal wetlands; and 

Special-status plants in the Pine Hill chaparral. Some 

species may be designated as threatened or endangered under 

the federal or state Endangered Species Acts as a result of 

development. (93,EDCWA,30,9-20.) 

The final EIR declares that the water program is considered 

growth inducing because providing water to the EID service area 

would remove an obstacle to growth. A correction in the final 

EIR revises a section pertaining to population growth by stating 
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that "projected growth is expected to occur if the water program 

is implemented". (93,EDCWA,29,5-7.) The adverse secondary 0 
impacts associated with growth which are projected to occur in 

the EID service area include conversion of the vacant land and 

the habitat loss discussed above. The final EIR further states 

that these secondary impacts and mitigation measures are. . * 

evaluated only at a general level in the present EIR and will be 

evaluated more thoroughly in an upcoming EIR for the proposed 

El Dorado County 2010 General Plan. (93,EDCWA,29,1-5.) 

In the final SEIR for the El Dorado water program, the findings 

for the new preferred Alternative (lb) were the same as discussed 

in the previously certified 1993 EIR for Alternative (la). The 

final SEIR states that the secondary impacts and mitigation 

measures were evaluated in detail in the draft EIR on the 

proposed El Dorado County 2010 General Plan. (95,EDCWA,96-A, 

ES:3-4.) The final SEIR does include general mitigation and 

monitoring recommendations specific to the El Dorado Project 

water delivery infrastructure segments and are listed in 

Table V-l, ES-31 through ES-42. (95,EDCWA,96-A.) 

Considerable expert testimony was presented regarding the 

proposed project's impacts to state listed and federal candidate 

species and their habitats. SCLDF presented two expert witnesses 

Drs. Clark and Skinner. (95,SCLDF,GC-l,MS-1.) Dr. Skinner 

represented the California Native Plant Society (CNPS). CNPS 

played an active role on the El Dorado County Planning Department 

Rare Plant Advisory Committee. The Committee attempted to 

establish natural preserves for eight rare plant species that are 

found chiefly on "gabbro" soils in the central Sierra foothills. 

a 
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Those Species --I: 
QLC 

1. Stebbins's morning-glory Calvstesia stebbinsii 

2. Pine Hill ceaqothus Ceanothus roderickii 

3. Red Hills soaproot Chlorosalum srandiflorum 

4. Pine Hill f$aqne$bush Fremontodendron decumbens 

5. El Dorado Bedstraw Galium californicum ssp. 
sierra 

6. 
7. 

8 * 

Bisbee Peak rush-rose Helianthemum suffrutescens 

Layne's ragwort Senicio lavneae' 

El Dorado Co. mule ear Wvethia reticulata 

These species are primarily found within the unusual l*gabbro!' 

formation which covers nearly 40,000 acres in western El Dorado 

County, within the proposed place of use. (95,SCLDF,MS-1,1-2.) 

The state lists the Stebbins's morning-glory as endangered, while * 
Pine Hill ceanothus, Pine Hill flannelbush, Layne's ragwort, and 

El Dorado bedstraw are listed by the state as rare (threatened) 

pursuant to the California Endanaered Species Act. 

(93,EDCWA,30,D:14-17.) On April 20, 1994, Stebbins's morning- 

glory, Pine Hill ceanothus, Pine Hill flannelbush, and El Dorado 

bedstraw were proppsed as endangered species and the Laynels 

ragwort (aka butterweed) was proposed as a threatened species by 

the USFWS pursuant to the Federal Endangered Species Act. 

(95,SCLDF,MS-1,3; SCLDF,MS-2,59, Federal Register 18774, 

April 20, 1994.) The USFWS proposal noted that urbanization and 

ensuing habitat fragmentation was the primary threat to the 

survival of the species. The present status of the USFWS 

proposed listing is unknown. 

Within recent years, attempts have been made to establish a 

preserve or preserves to protect the gabbro-chaparral habitat. 

The Rare Plant Advisory Committee was established to identify 

feasible preserve sites, funding mechanisms, and management 

strategies for the preserves. An initial report was completed in 

November 1991. The report identified 12 potential preserve 
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sites. In 1992 El Dorado County held public workshops concerning 

the report. The County Board of Supervisors approved in 0 

principal four sites but did not consider funding to establish or 

, maintain the preserves. (95,SCLDF,MS-2:18870.) 

The final SEIR also discusses how direct project impacts to the 

listed,species may be handled in the future analysis for the 

proposed water delivery infrastructure contemplated for the 

El Dorado Project. The mitigation proposed is at the 

programmatic level. The measures that were adopted by EDCWA and 

EID are to be incorporated in subsequent project-specific designs 

and related environmental assessments. Such measures included 

surveys for threatened and endangered plants. (95,EDCWA,96-C; 

95,EDCWA,96-B; 96, EDCWA,96-B:3.) No consideration was given, 

however, to the unavoidable adverse impacts to rare plants 

resulting from the secondary growth-inducing impacts of the water 

program. The final SEIR states that these impacts were to be 

addressed by El Dorado County when approving its 2010 General 

Plan. In certifying the final SEIR and adopting its statement of 

overriding consideration, EDCWA stated that the mitigation 

measures identified for the significant secondary growth-inducing 

impacts identified in the 1992 draft EIR and 1993 final EIR have 

been or can and should 

In 1995 the Bureau and 

workshops to determine 

needs" with respect to 

contracts by the CVP. 

be adopted by the County. (EDCWA,96-B.) 

USFWS held a series of hearings and 

if groups of species might have "critical 

interim reauthorizations for 67 water 

"Critical needs" were considered to exist 

if authorization of water contracts for a period of three to five 

years would lead to extinction or might preclude the recovery of 

the species in question. On August 3, 1995, of the eight sets of 

species considered, only the El Dorado assemblage of gabbro 

endemic plants met the "critical needs" criteria. This meant 

that supplying water for development in western El Dorado County 
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could lead to the extinction or precl-ude the recovery of one or 

more of the rare plants occurring on the gabbro soils complex 

during the next three to five years. (95,SCLDF,GC-2:2-3.) 

On January 23, 1996, the El Dorado County 2010 General Plan was 

adopted by the El Dorado County Board of Supervisors. 

(95,SWRCB,21.) The General Plan includes Objective 7.4.1: Rare, 

Threatened, and Endansered Species. The objective states: "the 

County shall protect State and Federally recognized rare, 

threatened, or endangered species and their habitats consistent 

with Federal and State laws". According to the glossary to the 

General Plan "an Objective is a specific end, condition or state 

that is an intermediate step toward attaining a goal. It should 

be achievable and, when possible, measurable and time-specific". 

In addition to Objective 7.4 .l., a series of policies were 

adopted to guide future decision making. The policies indicate a 

clear intent to protect rare, threatened, or endangered species 

and their habitats within El Dorado County. Selected examples of 

these policies follow: 

Policy 7.4.1.1 

The eight sensitive plant species known as the Pine Hill 
endemics and their habitats (specifically identified 
gabbro and serpentine soils) shall be protected in 
perpetuity through the establishment of four preserve 
sites. These preserve sites are integrated into the 
County's overall open space plan. Components of this 
program include but are not limited to: 

A. Coordination with the DFG and USFWS, and other 
appropriate agencies. 

B. Development of mechanisms for the establishment of 
preserve site(s) such as clustered development, 
transfers of development rights, mitigation banking, 
and conservation easements. 

C. Development of programs with the DFG to fund the 
purchase of fee title acquisition, conservation 
easements, and operations and maintenance of preserve 
sites. 
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Of concern was the fact that a water right granted to El Dorado 

by the Board will spur discretionary development threatening 

D. Establishment of guidelines for development of site- 
specific management, maintenance, and monitoring 
plans for preserve sites that will be held in private 0 
ownership. 

Policy 7.4.1.2 

Private land for preserve sites will only be purchased 
from willing sellers. _.. 
Policy 7.4.1.5 

Species, habitat, and natural community preser- 
vation/conservation strategies shall be prepared to 
protect special status plant and animal species and 
natural communities and habitats when discretionary 
development is proposed on lands with such resources 
unless it is determined that those resources exist, and 
either are or can be protected, on public lands or 
private Natural Resource Lands. (95,SWRCB,21,Chapter 
7:130-131.1 

these listed species and their habitats. (95,SCLDF,GS-2:6; 

95,SCLDF,MS-1:8-9; 93,T,II,210:10-25; 93,T,IV,49:11-25; 

95,T,I,33:4-34:14; and 95,DFG,Closing Argument of 

Protestant,III,ll:l-12:lg.j 

The County is the primary agency responsible for land use 

planning and for approving development consistent with the plan. 

Consistent with its responsibilities, the County adopted General 

Plan Objective 7.4.1 to address state and federal listed species 

of concern and establishes a process to protect species 

endangered by development within the County and the proposed 

place of use. The Board shares the concerns expressed regarding 

the need to protect endangered species and without the policies 

adopted by the County, it is doubtful the Board could approve the 

water rights being sought by El Dorado. Because (1) the County 

is the agency primarily responsible for development within the 

County; and (2) the County has established a process to protect 

the endangered species from secondary growth impacts, it would be 
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inappropriate for the Board to adopt additionai conditions as a 

part of any water right permit to protect the endangered species. 

However, with regard to the direct environmental impacts which 

may result from the construction of pipelines and related works 

for delivering water to the service area, any water right permit 

issued to El Dorado should contain conditions to protect, 

conserve, avoid, or mitigate potential adverse impacts to the 

environment. 

14.0 STATE FILED APPLICATION 5645(8) CAN BE ASSIGNED TO 
EL DORADO 

14.1 State Filed Application 5645 

State filed Application 5645 was filed in 1927 to appropriate 

water for irrigation and domestic uses. The place of use is for 

210,000 acres within Township 8 North to Township 11 North, 

inclusive; and Range 8 East to Range 13 East, inclusive; a place 

of use mostly within El Dorado County and EID's existing service 

area. The application includes a point of direct diversion and 

diversion to storage at a point above the existing Folsom 

Reservoir not far below the City of Coloma. The maximum rate of 

direct diversion is 700 cfs and the maximum amount that could be 

diverted to storage in any one year is 70,000 af. 

14.2 The California Water Plan 

Although the Department of Water Resources has published numerous 

updates, the 1957 California Water Plan is the basic State Water 

Plan. The plan states in part: 
* 

"The water development works described in this 
chapter and shown on the plates accompanying this 
bulletin demonstrate one means believed practicable 
of accomplishing the objectives of the California 
Water Plan in each area of the State, based on 
presently available knowledge. As knowledge 
increases, as technology improves, as conditions 
change through the years, and as future patterns of 
development become more easily discernible, more 
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suitable alternatives to any future or features 
herein discussed are likely to be found. It is the 
intention that as the time approaches for 
construction in any given area further studies will 
be made to determine the most feasible solution in 
the light of conditions then obtaining. That 
solution may depart considerably from the Plan now 
conceived." 

The objectives of the plan for the American River include 

development of land, water, power, fish, wildlife, and recreation 

resources to the highest practicable extent. (P. 113.) The plan 

identifies numerous works that could be used to develop South 

Fork American River water for, beneficial use. (Pp. 112-116, and 

sheets 8A of 26.) State filed applications retain their force 

and effect even though subsequent State Water Plans may envision 

the development of water and related facilities in a manner that 

differs from the state filing. (Water Code § 10007.) 

14.3 Approval of Changes in Points of Diversion Required By 
Petition for Assignment of SFA 5645(8) 

El Dorado's petition proposes to divert water to storage at Lake 

Aloha and Caples and Silver Lakes, points far upstream in the 

American River System from those specified in SFA 5645 or in the 

State Water Plan. However, a point of diversion can be changed 

so long as: the change does not initiate a new right nor injure 

other lawful users of water. (23 CCR 791; Johnson Ranch0 Water 

District v. State Water Resources Control Board (1965) 235 

Cal.App.2d 863.) The combination of the early priority of SFA 

5646 and a limitation on the season of diversion to the times 

when unappropriated water is available will assure that the 

petitioned changes will not injure other legal users of water. 

Thus, the Board finds that the changes from the points of 

diversion to those in the petition for assignment will not 

initiate a new right or injure other lawful users of water. 
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14.4 The Petition for Assigmiient is Not in Conflict With the 
California Water Plan or With Water Quality Objectives 

As discussed in the preceding sections, the authors of the 

California Water Plan intended that the plan be no more than a 

general planning document and that more feasible plans would have 

to be developed at a later date. Thus, El Dorado's petition 

cannot be in conflict with the State Water Plan. Although, there 

is no conflict with the plan, it is important that the petition 

seeks to appropriate water for purposes of use and a place of use 

that is consistent with the purpose for which Application 5645 

was initially filed. Fundamentally, Application 5645 was filed 

to assure a priority claim on the right to divert and use water 

from the South Fork American River to supply the future needs of 

El Dorado County and some adjoining areas. In general, the Board 

should look favorably upon petitions for release of assignment of 

state filed applications so long as the petitioner seeks to 

appropriate water for purposes of use and places of use 

consistent to the state filed application. 

By virtue of the operation of El Dorado's proposed project, there 

can be no effect on water quality upstream of Folsom Reservoir. 

That is, PG&E's lakes will be operated as they have been 

historically and El Dorado will only divert water from the river 

at Folsom Reservoir. Below Folsom Reservoir, the Bureau and the 

Department are required to operate the units of the CVP and the 

SWP in a manner which assures that water quality objectives in 

the Sacramento,River and the Sacramento-San Joaquin Delta are 

protected. (SWRCB, Decision 1485; Order 95-6.) Thus, approval 

of El Dorado's petition for assignment of SFA 564518) is not in 

conflict with established water quality objectives. 

/// 

/// 

/// 

/// 
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14.5 Amador and Alpine Counties Will Not be Deprived of Water 
Necessary For Their Development 

Water Code section provides that: 

"NO priority . . . shall be released or assignment made 
of any application that will, in the judgement of the 
board, deprive the county in which the water covered by 
the application originates of any such water necessary 
for the development of the county." 

The water which El Dorado seeks to appropriate to storage in 

Caples and Silver Lakes originates in Amador and Alpine Counties. 

Previously referenced testimony by protestants to El Dorado's 

proposed project have indicated that both Amador and Alpine 

Counties have a need for water to support domestic, recreation, 

and commercial uses associated with the lakes. Clearly, the 

Board cannot approve El Dorado's petition for partial assignment 

of Application 5645(8) unless a condition is adopted expressly 

reserving to these counties the right to appropriate water 

necessary for their development. The Board will adopt such a 

condition. El Dorado must understand that all of the water which 

it may develop and use under a partial assignment of SFA 5645(8) 

from Caples and Silver Lakes is subject to reduction by water 

projects that may be developed in these counties. Accordingly, 

subject to the limitations discussed in this section, SFA 5645(8) 

can be assigned to El Dorado. 

15.0 EL DORADO'S PETITION FOR PARTIAL ASSIGNMENT OF APPLICATION 
5645(8) FOR THE DIRECT DIVERSION OF WATER AT FOLSOM LAKE 
SHOULD BE CONDITIONALLY APPROVED 

El Dorado has a need for water. (Section 12.0, supra.) 

Unappropriated water is available for El Dorado's petition for 

partial assignment of SFA 5445(8). Unappropriated water is 

available for diversion to storage at Lake Aloha and Caples and 

Silver Lakes from November 1 through July 31, and for direct 

diversion at Folsom Reservoir from November 1 through July 31 of 

the succeeding year. (Section 5.0, supra.) The Board finds that 

subject to appropriate conditions to protect the counties of 
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origin, public interest, and th2 environment the petition for 
partial assignment of SFA 5645(8) to directly divert water from 

Folsom Reservoir should be approved. (Sections 4.0, 9.0, 10.0, 

13.0, and 14.0, sup-a.) 

16.0 EL DORADO'S PETITION FOR PARTIAL ASSIGNMENT OF APPLICATION 1 
5645(8) TO APPROPRIATE WATER TO STORAGE AT LAKE ALOHA AND 
CAPLES AND SILVjZR LAKES, AND TO REDIVERT SUCH WATER AT 
FOLSOM RESERVOIR SHOULD BE CONDITIONALLY APPROVED 

El Dorado has no more control over the lakes than do Alpine and 

Amador Counties. The counties' petitions for assignment of SFA 

5645 were denied because they could not demonstrate an essential 

requisite for the appropriation of water, i.e., any means or 

,prospect of exercising control over the water sought for 

appropriation. (Section 9.2.) El Dorado, however, has an 

agreement to purchase PG&E's El Dorado Project under License 184. 

Although the contract is subject to the approval of the PUD ,and 

FERC, it provides some basis for an expectation that El Dorado 

may acquire the right to exercise control over the water sought 

for appropriation. Accordingly, the Board will conditionally 

approve El Dorado's petition for partial assignment of 

Application 5645(8) to divert water to storage at Lake Aloha and 

Silver and Caples Lakes and to redivert water released from 

storage at the lakes to Folsom Reservoir. The permit issued to 

El Dorado shall include a condition prohibiting El Dorado from 

diverting any water to storage at Lake Aloha and Silver and 

Caples Lakes and from rediverting any water released from storage 

at the lakes until they have demonstrated to the satisfaction of 

the Board that they have some real measure of control over the 

manner in which Lake Aloha and Caples and Silver Lakes are 

operated. Further, by this decision the Board will delegate this 

determination to the Chief, Division of Water Rights. The 

approval should also be subject to conditions to protect the 

counties of origin, public interest, and the environment. 

(Sections 4.0, 9.0, 10.0, 13.0, and 14.0, supra.) 
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17.0 TERM 91 SHOULD NOT BE MADE APPLICABLE TO EL DORADO'S 
PETITION FOR PARTIAL ASSIGNMENT OF STATE FILED APPLICATION 
5645(8) 

Term 91 is a permit condition included in permits for more than 

1 cfs or for more than 100 afa of storage for diversions from the 

Sacramento, Cosumnes, Mokelumne, Cal,averas, or San Joaquin River 

Basins or the Sacramento-San Joaquin Delta (Delta) when hydraulic 

continuity with the Delta exists or is likely to exist. The 

American River is a part of the Sacramento River system. The 

purpose of the term is to protect persons claiming paramount 

rights to divert water from the Delta and the water quality upon 

which such rights depend and to protect fish and wildlife. 

(SWRCB,Decision 1629,p. 23.) In general, the term prohibits the 

diversion and use of water when the Bureau or the Department is 

making releases of stored or imported water from units of the CVP 

or the SWP to maintain water quality in the Delta. The effect of 

Term 91 is to reduce the months of each year during which a 

permit holder can divert water. 

The Board previously imposed Term 91 on the assignment of a state 

filing when the Board approved the assignment of state filed 

Application 5645, among others, to El Dorado when the SOFAR 

project was approved. (SWRCB,Decision 1587.) The decision does 

not include any analysis or explanation for why the term was 

imposed. In its fairly recent approval of the Los Vaqueros 

Project the Board states, in part, that: 

'lrjnder Term 91, water is not available for diversion 
when satisfaction of inbasin entitlements requires that 
the CVP and the State Water Project release 
supplemental Project water. Inbasin entitlements 
include senior water rights and water required by the 
SWRCB to maintain water quality and fish and wildlife. 
Supplemental Project water includes water imported to 
the basin and water released from the CVP and State 
Water Project storage which exceeds export diversions, 
carriage water in the Delta, and deliveries of project 
water within the basin." (SWRCB,Decision 1629.) 
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This language indicates that Term 91 should apply to condition 

all new junior diversions of water when the satisfaction of 

inbasin entitlements requires that the CVP and SWP release 

supplemental project water. Nevertheless, the circumstances 

surrounding approval of the applications for the Los Vaqueros 

Project can be readily distinguished from state filed 

applications under consideration in this decision. 

The state filed application for the Los Vaqueros Project 

(A-25516) is junior to the permitted applications under which the 

Bureau and the Department are operating the CVP and the SWP. 

Under this circumstance, protecting the holders of more senior or 

earlier rights required the application of Term 91. By contrast, 

state filed Application 5645 is senior to many if not most of the 

permitted applications under which the Bureau and the Department 

operate the CVP and the SWP. Further, Water Code section 11128 

provides that the watershed of origin protection shall apply to 

Bureau and Departmental operations of units of the CVP, as 

defined by the Water Code, irrespective of the priority of the 

permitted applications under which the projects are operated. 

Finally, at this time, it would be inequitable to apply Term 91 

to Application 5645, because the Board has not imposed Term 91 on 

many permitted applications which are junior to Application 5645. 

Notwithstanding the foregoing; however, the Board will reserve 

jurisdiction, via the language of standard condition 80, to 

change the season of diversion to conform to later findings of 

the Board concerning the availability of water and the protection 

of beneficial uses of water in the Sacramento-San Joaquin Delta 

and the San Francisco Bay. 

18.0 MANDATORY CEQA FINDINGS 

For the purpose of considering whether to approve the proposed 

El Dorado project, the Board is a responsible agency under CEQA. 

(Public Resources Code section 21069.) When approving a project, 

a responsible agency must: (1) adopt conditions to avoid or 
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mitigate significant adverse environmental project effects within 

the scope of its responsibility; (2) find that another agency has 
the responsibility and jurisdiction and that such agency can or 

should avoid or mitigate the adverse effect; or (3) adopt a 

statement of overriding consideration. (Public Resources Code 

sections 21002.1, 21081; 14 CCR sections 15091 and 15093.) 

EDCWA, as the lead agency, in cooperation with EID prepared an 

EIR and supplemental EIR (SEIR) analyzing the project. On 

October 23, 1995, EDCWA certified the final SEIR and approved the 

proposed project. (93,EDCWA,29; 95,EDCWA,96a.) The Board has 

reviewed and considered the final EIR and SEIR prepared by EDCWA. 

18.1 Significant Effects Identified in the Supplemental FEIR 

The final SEIR identifies the following significant unavoidable 

impacts from the project: 

1. 

2. 

.3. 

4. 

5. 

6. 

Short-term construction related emissions: Ozone 

Precursor, Sox, and PMlO; 

Substantial increase in population; 

Conversion of land identified for its potential to 

support agriculture uses; 

Conversion of vacant land and timberland to urban use; 

Loss and degradation of existing vegetation and 

wildlife habitat; and 

Increase in Ozone Precursor Emissions. 
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18.2 Significant Effects.Withiti the Jurisdiction oft the Board 

Acting as a responsible agency when approving applications or 

petitions for assignment of state filed applications to 

appropriate water,. the,Board,does not have responsibility to 

regulate significant eff'ects 1, 2, 3, 4, and 6. Depending upon 
particular circumstances, the Board may have responsibility over 

the fifth effect, i.e, the loss and degradation of existing 

vegetation and wildlif'e habitat. 

18.. 3 Measures Adopted.to Avoid'or Mitigate for the Loss and, 
Degradation. of’ Existing Vegetation,and Wildlife Habitat 

As lead agency, EDWCA relied up,on El Dorado County to adopt a. 

pr,ogram. to mitigate the project's growth-inducing ef'fects of the 

proposed project, including.secondary effects on vegetation and 

wildlife habitat. The Board finds that El Dorado County is the 

land use planning, 

with the county's- general 

of! development resulting 

county. Thus, the Board 
these secondary 

pr,imary agency responsible for: (1) 

(12)~ approving development consistent 

plan, and. (3) mitigating the ef‘fect's 

from approved development within.the 

will not adopt conditions to address 

environmental effects. 

The Board's approval of* the proposed project may have some.direct 

effect on existing vegetation and'wildlife habitat. These 

effects may result from the pipeline wh%ch will be constructed to 

deliver water diverted at Folsom,Reservoir to the proposed place 

of use. Conditions 22 and 23 of this decision will avoid or 

mitigate the effects to vegetation and wildlife,habitat which may 

result from the construction of the pipe.line. 

19.0 CONCLUSIONS 

Application 30204 by Kirkwood PUD to appropriate water from 

Caples Lake for consumptive use should be denied. (Section 9.1, 

supra.) Application 30219 and the petition for partial 

assignment of SFA 5645(g) by Alpine County for the direct 
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diversion and use of water from Caples Lake should be denied. 

(Section 9.2, supra.) Application 30218 and the petition for 

partial assignment of Application 5645(10) by Amador County for 

the nonconsumptive use of water for recreation in Silver Lake 

should be denied. (Section 9.3, supra.) The petition for 
partial assignment of Application 5645(11) by Kirkwood, Inc., 

should be denied. (Section 8.0, supra.) The petition for 

partial assignment of Application 5645(8) by El Dorado to 

appropriate water by direct diversion at Folsom Reservoir and to 

divert water to storage at Lake Aloha and Caples and Silver Lakes 

and to redivert water released from storage at Folsom Lake should 

be approved subject to conditions to protect the counties of 

origin, the public interest, and the environment. No special 
operating condition will be imposed upon El Dorado's rediversion 

of water from Lake Aloha because this lake is drawn upon first in 

order to maintain Caples and Silver Lakes at higher levels as 

long as possible; however, jurisdiction will be reserved to 

consider whether such a condition should be imposed at a later 

date. Applications 29919, 29920, 29921, and 29922 by El Dorado 
should be denied. These applications duplicate the water sought 

by El Dorado in its petition for partial assignment of 

Application 5645(8). 

20.0 ORDER 

NOW THEREFORE IT IS HEREBY ORDERED that the following 

applications and petitions for assignment are denied : 

1. Petition for partial assignment of state filed 

Application 5645 (11) by Kirkwood, Inc.; 

2 : Application 30204 by Kirkwood PUD; 

3. Application 30219 and petition for partial assignment of 

state filed Application 5645(g) by Alpine County; 
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4. Application. 30218 and petition for partiai assignment of 

state filed Application 5645(10) by Amador County; and 

5. Applications 29919, 29920, 2‘9921, and 29922 by El Dorado. 

= IT IS. FURTHER. ORDERED,that El Dorado's petition for partial 

assignment of state filed Application 5645,(8) is approved subject 

to standard permit terms 1, 2, 6, 10, ll', 12, 13, 80, and 119 and 

special. conditions. Any portion of El Dorado's petition for 

partial assignment of SFA 56.45(8) not expressly approved by this, 

order is denied-. The assignment of SFA 5645(8) shall be subject 

to the following special conditions:, 

1. ~11 water appropriated. unde-r this approval is subject to the 

county of origin preferences as, required by Water Code 

section.10505.. Any water appropriated under this approval 

is subject to the rig_ht of Amador and A-lpine Counties to 

obtain appropriative> rights to water necessary for their 

devel.o,pment from the'water originating in their respective 

counties.** 

Permittee shall malte up to 200 afa; of storage available in 

Silver and Caples Lakes for existing and, future uses in the 

immediate vicinity of the- lakes in the counties of origin. 

This condition does not require the Permittee to obtain the 

approval of PG&E or pay PG&E for the right to store water in 

the lakes on behalf of applicants in the counties of origin. 

In the event that Permittee obtains ownership of PG&E's El 

Dorado Hydroelectric Project, Permittee shall make up to 200 

afa of storage available in Siiver and Caples Lakes without 

cost to applicants in the counties of origin. 

22 This reservation does not and cannot grant water right applicants in 
the counties of origin the right to divert and use water directly diverted or 
diverted to storage under PG&E's rights at Caples and Silver Lakes. 

133. 



-. 

2. The purposes and places of use for the water appropriated 

under this approval shall be limited to domestic, municipal, 

and irrigation within the authorized place of use. 

3. The Place of Use is located within the Townships 8 through 

11 North, inclusive, and Ranges 8 through 13 East, 
inclusive, as defined in Application 5645; and within the 

service area of El Dorado Irrigation District (excluding 

service zones 9, 14,and 15) and lands being within Township 
12 North and Ranges 9 and 10 East, as delineated on the maps 

entitled "El Dorado County Water Agency and El Dorado 
Irrigation District Place of Consumptive Use", and "Lands 

within El Dorado Irrigation District" on file with the 

Board. 

4. No water shall be diverted under this approval until El 

Dorado has installed devices, satisfactory to the Board, 
which are capable 
daily from Folsom 

operation reports 

daily and monthly 

of measuring instantaneous flow diverted 

Reservoir, to be reported annually in 

to the Board. The report will include 
quantities reported in acre-feet diverted 

from Folsom Reservoir, and the quantity in acre-feet 
released from and remaining in each of Caples Lake, Silver 

Lake and Lake Aloha at the end of each month. The report 
shall also, on a monthly basis, account for any water 
diverted from Folsom Reservoir under any other rights, 

including contracts with the U.S. Bureau of Reclamation or 

others. Streamflows above and below the El Dorado Canal 

diversion at Kyburz and quantities diverted into the 

El Dorado distribution headworks will also be included in 

these annual reports. The following gages are approved to 
be used for measuring water released from Caples lake, 
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Silver T _l,^ 
UQAC , and Lake Alch= IL+8 , and for computing water 

available for direct diversion from Folsom Reservoir: 

CAPLES LAKE USGS 11436900 RESERVOIR STAGE RECORDER ON 
PGBE A5 CAPLES LAKE 

CAPLES LAKE 
OUTLET NEAR 

KIRKWOOD 

USGS 11437000 
PG&E A6 

SILVER LAKE USGS 11435900 
PGBE A6 

SILVER LAKE 
OUTLET NEAR 

KIRKWOOD 

USGS 11436000 
PG&E A9 

LAKE ALOHA PG8E Al 

PYRAMID 
CREEK AT 

TWIN BRIDGES 

USGS 11435100 
PGBEA40 

SOUTH FORK 
AMERICAN 

RIVER NEAR 
KYBURZ (RIVER 

ONLY) 

USGS 11439500 
PGBE Al 2 

SOUTH FORK 
AMERICAN 

RIVER NEAR 
KYBUFZ 

(TOTAL FLOW) 

USGS 11439501 
PG&E Al 1 

EL DORADO 
IRRIGATION 

DISTRICT 
DELIVERY 

PG&E Al8 

FOLSOM LAKE EID’S EL DORADO HILLS WATER 
TREATMENT PLANT 

RATED STREAMFLOW RECORDER 
BELOW CAPLES LAKE OUTLET 

RESERVOIR STAGE RECORDER ON 
SILVER LAKE 

RATED STREAMFLOW RECORDER 
BELOW SILVER LAKE OUTLET 

RESERVOIR STAFF GAGE ON 
ALOHA LAKE 

RATED STREAMFLOW GAGE 
RECORDER REPRESENTING 

OUTFLOW FROM ALOHA LAKE 

RATED STREAMFLOW GAGE 
BELOW EL DORADO DIVERSION 

DAM 

RATED STREAMFLOW GAGE IN EL 
DORADO CANAL BELOW EL 
DORADO DIVERSION DAM 

RATED STREAM GAGE IN EID 
CANAL MEASURING PGIE 

DELIVERIES TO EID 

PUMPED WATER CALCULATED 
FROM FLOW METER 

MEASUREMENT 

5. No water'shall be used under this approval until all 

necessary federal, state, and local approvals have been 

obtained. 

6. The total quantity of water to be diverted to storage at 

Lake Aloha, Caples and Silver Lakes shall not exceed 32,931 

acre-feet per annum. The Permittee is'limited to a maximum 
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rediversion of 17,000 acre-feet of water stored in the lakes 

in any one year. The maximum quantity of water represents 

the total quantity of supplemental water from PG&E sources 

which may be rediverted under this permit. 

7. No water shall be diverted to storage for consumptive use 

until El Dorado: (1) has an executed agreement with PG&E 

which gives El Dorado a measure of control over the 

operation of Lake Aloha and Caples and Silver Lakes; (2) a 

copy of such agreement has been provided to the Chief, 

Division of Water Rights; and (3) the Chief, Division of 

Water Rights has advised El Dorado in writing that he finds 

that the agreement provides El Dorado with sufficient 

control over water which would be diverted to storage to 

accomplish an appropriation of water within the meaning of 

the California Water Code. 

8. The water appropriated by direct diversion shall be limited 

to the quantity which can be beneficially used and shall not 

exceed 156 cubic feet per second to be diverted from Folsom 

Reservoir in any one year from November 1 through July 31. 

9. The total quantity of water to be diverted by direct 

diversion at Folsom Reservoir during any one year shall not 

exceed 15,000 acre-feet, and will be limited to water 

originating in the South Fork American River upstream of the 

El Dorado Canal diversion near Kyburz. 

10, The total quantity of water to be diverted in any one year 

by direct diversion and rediversion of stored water shall be 

limited to 17,000 acre-feet. 
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ii. 

12. 

13. 

14. 

ml- _ 
Ilit! -water app*“y*IUcb 

LI--Ynl?Y; 2tnc-j at L=rLn 
UALb Alnh= shall be limited to the La&“I*u 

quantity which can be beneficially used and shall not exceed 

5,350 acre-feet per annum to be collected from November 1 

through July 31. 

The water appropriated at Caples Lake shall be limited to 

the quantity which can be beneficially used and shall not 

exceed 21,581 acre-feet per annum to be collected from 

November 1 through July 31. 

The permittee shall maintain the release, bypass, and lake 

capacity requirements imposed by FERC License 184, 

Exhibit S. Jurisdiction is reserved to adopt conditions to 

protect inlake and irsstream beneficial uses of water if 

permittee !obtains ownership of PG&E's El Dorado 

Hydroelectric Project and abandons the operation of the 

licensed hydroelectric project. Permittee is required to 

put the Board on notice at such time as it commences any 

proceeding to abandon the project. Upon abandonment, 

Permittee shall continue to operate the components of the 

hydroelectric project as if the FERC license requirements 

for protecting inlake and instream beneficial uses were 

still in effect. Permittee shall continue such operations 

until such time as the Board exercises its reserved 

jurisdiction and adopts conditions to protect in lake and 

instream beneficial uses of water. In exercising its 

reserved jurisdiction, no condition will be adopted without 

notice to El Dorado and other interested persons and the 

opportunity for a hearing. 

To protect Caples Lake's summer recreational uses, El Dorado 

shali not redivert water released from the lake for 

consumptive use, excluding nondiscretionary releases 

reql;ired by FERC License 184 or the State Division of Safety 

of . 2EiTlS , unless end-of-month (EOM) lake levels are at or 
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above the levels in the following schedule, which reflects 

historic average EOM lake levels attributed to PG&E's post- 

1985 operations under FERC License 184 during defined water- 

year types: 

Caples Lake 

Minimum End of Month Lake Level Retiirements 

JUNE JULY AUGUST 
LABOR DAY 

WATER-YEAR EOM EOM EOM 
(SEPTEMBER) 

TYPE GAGE HEIGHT GAGE HEIGHT GAGE HEIGHT 
EOM 

(FEET) (FEET) (FEET) 
GAGE HEIGHT 

(FEET) 

CRITICAL 45.9 44.8 43.1 43.1 

DRY 56.0 55.9 48.2 48.2 

BELOW 62.0 61.6 54.8 54.8 
NORMAL 

ABOVE 62.0 62.0 52.6 47.0 
NORMAL 

WET 62.0 62.0 52.6 47.0 

15. The water appropriated at Silver Lake shall be limited to 

the quantity which can be beneficially used and shall not 

exceed 5000 acre-feet per annum to be collected from 

November 1 through July 31. 

16. To protect Silver Lake's summer recreational uses, El Dorado 

shall not redivert water released from the lake for 

consumptive use prior to Labor Day of each year, excluding 

nondiscretionary releases required by FERC License 184 or 

the State Division of Safety of Dams. 

17. Conditicns 14 and 16 seek to assure that the use of water 

from Caples and Silver Lakes for consumptive use purposes 

will not have the effect of increasing the releases from the 

lakes prior to Labor Day of each year, consistent with the 
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18. 

19. 

20. 

21. 

i-ioiidiSCrE?tlOnar~ ObllgatlOnS imposed upon the operations of 

these lakes by FERC License 184. Under Water Code section 

1394, the Board reserves jurisdiction over this permit, for 

a period of ten years after El Dorado obtains some measure 

of control over the water impounded in the lakes, to revise 

these conditions or to promulgate other conditions which may 

more effectively assure the maintenance of the levels of 

these lakes as high as possible through Labor Day consistent 

with historical lake operation. Either El Dorado or other 

interested persons having an interest in how the lakes are 

operated may petition the Board to revise the tables or 

propose other conditions for the maintenance of lake levels; 

however, the proponent of such changes shall have the burden 

of producing evidence to support the requested changes. No 

changes will be made to these conditions without notice to 

El Dorado and other interested persons and the opportunity 

for a hearing. 

Construction work shall begin within five years of the date 

of this permit and thereafter be prosecuted with reasonable 

diligence. 

Construction work shall be completed by December 31, 2006. 

Complete application of the water to the authorized use 

shall be made by December 31, 2015. 

The Board shall have continuing authority to revoke all or 

any portion of the partial assignment of Application 

5645(8), if El Dorado fails to diligently construct and 

place water to beneficial use in accordance with conditions 

18, 19, and 20. All or any portion of the revoked 

assignment shall return to the Board and be available for 

the release or assignment to El Dorado or others consistent 

with the requirements of Water Code sections 10500 et seq. 

139. 



22. Prior to the finalization of the route for the 

* 
\ 

pipeline/water delivery system identified in the final SEIR, ’ 

EID shall conduct, in consultation with the DFG and USFWS, 

reconnaissance surveys for state and federally listed 

species-of-special concern. The surveys shall, in part, 

guide the determination of alternatives for the final routes +. 

for the pipeline/water delivery system. The survey 

protocols shall be reviewed and approved by DFG. The final 

report shall be prepared from the results of the 

plant/animal surveys. The final report shall identify 

necessary mitigation and monitoring measures to conserve and 

protect the species identified to occur within the final 

routes of the pipeline/water delivery system. The final 

report shall be submitted to the Board, DFG, and USFWS for 

review. The final reports shall constitute the analysis and 

mitigation/monitoring program for the subsequent 

environmental assessments pursuant to the El Dorado Project. 

23. The Board adopts and incorporates by reference into any @ 
’ I~ 

permit issued to EID the mitigation and monitoring measures 

adopted by EDCWA and EID pursuant to the final SEIR for the 

El Dorado Project and listed in Tables ES-l, revised (page / 

ES-5 through ES-27 and Table V-l, revised (page ES-31 

through ES-43) specifically mitigation measures B-3, D-l 

through D-19, F-9, F-10, F-16, and H-l through H-12. !95 

EDCWA/EID 96-A.) 

24. El Dorado shall enter into a Warren Act Contract with the 

Bureau for the use of Folsom Reservoir as proposed in its 

El Dorado Project. No water shall be diverted under this 

approval until the contract is executed and a copy delivered 

to the Chief, Division of Water Rights. 
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25. Ninety dzys after obtair?ing approval to acquire PGGE'S 

interests in the El Dorado Project from the California 

Public Lirtilities Commission and the Federal Energy 

P 
Regulatory COmd.SSiOn, permittee shall submit a written 

report to the Board setting forth the legal basis under 

which 15,080 afa of water is diverted into the El Dorado 

Canal and supplied to EID for consumptive use from the South 

Fork American River, Lake Aloha, and/or Caples and Silver 

The report shall be accompanied by proofs necessary 

any and all claims of right including the nature 

of each right, when each right was initiated and perfected 

and for what amounts and purposes, the chain of title for 

each right, and proof that the amount claimed under each 

right has been maintained by continuous diversion and use. 

The Board shall retain continuing jurisdiction to revise the 

conditions in any permit issued pursuant to this order based 

upon the information contained in the report. 

26. Jurisdiction is reserved for a period of ten years to 

consider whether special conditions should be imposed upon 

the rediversion of water released from Lake Aloha to protect 

the beneficial uses made of the water in the lake. Other 

persons having an interest in how the lake is operated may 

petition the Board to adopt conditions to regulate the 

lake's level; however, the proponent of such conditions 

shali have the burden of producing evidence to support the 
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requested condition. No condition will be approved without 
notice to El Dorado and other interested persons and the 

opportunity for a hearing. 

CERTIFICATION 
The undersigned, Administrative Assistant to the Board, does 
hereby certify that the foregoing is a full, true, and correct 
copy of a decision duly and regularly adopted at meeting of the 
State Water Resources Control Board held on Oc~f06ER. 021996- 
AYE: 

NO: 

ABSENT: 

ABSTAIN: 

John P. Caffrey 
John W.Brown 
Marc Del Piero 
James M. Stubchaer 
Mary Jane Forster 

None 

None 

None 
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