
STATE OF CALIFORNIA
STATE WATER RESOURCESCONTROLBOARD

ORDER WRO 2003 - 0005 - EXEC

In theMatterof
AdministrativeCivil Liability ComplaintNo. 262.5-32

FETZER VINEYARDS

SOURCE: UnnamedStreamandMcNabCreek

COUNTY: Mendocino

ORDER IMPOSING ADMINISTRATIVE CIVIL LIABILITY
PURSUANT TO SETTLEMENT AGREEMENT

BY THE EXECUTIVE DIRECTOR

1.0 INTRODUCTION

ThismattercomesbeforetheExecutiveDirectoroftheStateWaterResourcesControlBoard

(SWRCB)following issuanceofAdministrativeCivil Liability ComplaintNo. 262.5-32(ACL

Complaint),onNovember5, 2002,againstFetzerVineyards. TheDivision of WaterRights

(Division) andFetzerVineyardshaveagreedto settlethismatterin lieu ofproceedingto hearing

on disputedallegationsin theACL Complaint.Both partiesacknowledgethat atrespass

occurredandFetzerVineyardswill remitpaymentof Six ThousandDollars ($6,000)to the

Division, theamountof liability assessedin theACL Complaint. Theissuanceof anorderor

decisionpursuantto asettlementagreementis authorizedunderGovernmentCodesection

11415.60.

2.0 BACKGROUND

License3646(Application12232)authorizesthediversionof waterto storagefrom McNab

Creektributaryto theRussianRiver in MendocinoCounty. Thelicenseauthorizesthecollection

to storageof 96.5 acre-feetperannum(afa)atMcNabReservoirfrom November1 of eachyear

1.



to April 1 ofthesucceedingyearfor irrigation of 50 acres. OnApril 23, 2002,Division staff

conductedacomplianceinspectionoftheprojectauthorizedby License3646heldby Fetzer

Vineyards. Duringtheinspection,theDivision foundasecondreservoirconstructedonan

UnnamedStreamtributaryto MeNabCreekstoringwaterwithout aknownbasisofright.

Pursuantto WaterCodesection1052, subdivision(b), theChiefDeputyDirector issuedACL

ComplaintNo. 262-32againstFetzerVineyardson November5, 2002. In theComplaint,the

DeputyDirectorallegesthatFetzerVineyardscommittedatrespassin violationof WaterCode

section1052, subdivision(a), whichprovides:

“Thediversionor useofwatersubjectto this division otherthanasauthorizedin
this divisionis a trespass.~~

TheACL Complaintcontainsa numberofotherallegations,someofwhichFetzerVineyards

disputes. Specifically,FetzerVineyardsdisputestheallegationthat: (1) McNabReservoirholds

morewaterthanauthorizedunderLicense3646; (2)McNab Creeksupportssteelheadtrout; and

(3) theDivision’s estimateofthecapacityoftheunauthorizedreservoir. In addition,Fetzer

Vineyardstakesissuewith thestatementthat“sincetakingownershipoftheproperty,Fetzer

Vineyardshasfailedto takeanycorrectiveaction.” In regardto correctiveactions,theDivision

acknowledgesthataftertheACL wasissued,FetzerVineyardstook severalactionsto bringit

into substantialcompliancewith the directivesoftheChiefDeputyDirector’sNovember7, 2002

letterconveyingtheACL Complaint.

3.0 SETTLEMENT AGREEMENT

BoththeDivision andFetzerVineyardshaveagreedonanalternativeresolutionofthismatter.

Specifically,FetzerVineyardsacknowledgesthat atrespassoccurredand agreesto paythe

amountof liability assessedin theACL ($6,000)within tendaysoftheissuanceofthis order.
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TheDivision andFetzerVineyardsagreeto settlement,in lieu ofproceedingto hearingon other

issuesraisedby theallegationsin theACL Complaintto whichthepartiescannotagree.

ORDER

IT IS HEREBY O1~DERED THAT:

1. ThesettlementagreementbetweentheDivision ofWaterRightsandFetzerVineyardsis

approved.

2. FetzerVineyardsshallmakefull paymentoftheadministrativecivil liability amountof

$6,000within tendaysofthe issuanceofthisorder.

3. TheACL ComplaintNo.262.5-32will be resolveduponfull paymentbyFetzerVineyards

without ahearingon theremainingdisputedallegationsof theACL Complaint.

4. ApprovalofthesettlementagreementbetweentheDivision ofWaterRightsand

FetzerVineyardsshallnot limit theauthorityoftheExecutiveDirectorortheChiefofthe

Division ofWaterRights,asdelegated,to initiate anyfuture enforcementactionsfor any

unauthorizeddiversions,violationsoftermsandconditionsoftheexistinglicense,orfor any

failureto diligently pursueapermit for theunauthorizedreservoirorviolationsof final

orderspursuantto changepetitionsthat arefiled with theDivision ofWaterRights.

Dated: FEB 2 62003

ExecutiveDirector
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