STATE WATER RESOURCES CONTROL BOARD
RESOLUTION NO. 2010-0057

MARINE PROTECTED AREAS AND STATE WATER QUALITY PROTECTION AREAS

WHEREAS:

1.

The Marine Life Protection Act (MLPA; Fish & Game Code 88 2850 et seq.) directs the state
to redesign California’s system of marine protected areas (MPAS) to function as a network in
order to: increase coherence and effectiveness in protecting the state's marine life and
habitats, marine ecosystems, and marine natural heritage, as well as to improve
recreational, educational and study opportunities provided by marine ecosystems subject to
minimal human disturbance.

According to the Marine Managed Areas Improvement Act (MMAIA; Cal. Pub. Resources
Code 88 36600 et. seq.) a “marine managed area” (MMA) is a named, discrete geographic
marine or estuarine area along the California coast designated by law or administrative
action, and intended to protect, conserve, or otherwise manage a variety of resources and
their uses.

The Public Resources Code states that one classification of MMA is a State Water Quality
Protection Area (SWQPA), which is “a nonterrestrial marine or estuarine area designated to
protect marine species or biological communities from an undesirable alteration in natural
water quality, including, but not limited to, areas of special biological significance that have
been designated by the State Water Resources Control Board ...” The statute further states:
“In a state water quality protection area, point source waste and thermal discharges shall be
prohibited or limited by special conditions.”

The California Ocean Plan requires protection of species or biological communities in areas
of special biological significance, and requires that waste discharges are prohibited in
ASBS. In addition, discharges shall be at a sufficient distance from an ASBS to assure
natural water quality. The California Ocean Plan states that all ASBS are a subset of
SWQPAs, but does not have specific requirements for other SWQPAs that are not ASBS.

In August 2004, the California Resources Agency, the Department of Fish and Game, and
the Resources Legacy Fund Foundation launched an effort, initiated by a Memorandum of
Understanding, to implement the MLPA. This MLPA initiative established an MLPA Blue
Ribbon Task Force together with a Master Plan Science Advisory Team and stakeholder
advisory groups, to oversee the preparation of proposed statewide designations for ultimate
adoption by the California Fish & Game Commission.

The California Office of the Attorney General has provided informal advice, dated
September 25, 2009, regarding establishment, use, and enforcement of MPAs and MMAs.
As a result of the Attorney General's advice, the MLPA staff concluded that the designation
of MPAs cannot restrict non-fishing uses and activities that have already received approved
regulatory permits.

The Fish and Game Commission released for public comment a Draft Environmental Impact
Report on August 18, 2010, analyzing the environmental impacts of implementing MPAs in
southern California.



10.

11.

12.

13.

On September 17, 2010, the Fish and Game Commission published for public comment a
Notice of Proposed Changes to Section 632, Title 14, California Code of Regulations
regarding South Coast Marine Protected Areas (known as the Initial Statement of Reasons
or “ISOR"). The ISOR states that pre-existing activities including, but not limited to,
wastewater outfalls occur throughout the south coast study region and that these are
activities that may result in incidental take. However, these activities are regulated by the
water boards under National Pollution Discharge Elimination System (NPDES) permits. The
proposed MPA regulations state that wastewater outfalls are allowed to continue pursuant to
NPDES permits.

Mandated water quality monitoring activities are required under the federal Clean Water Act
and California Water Code, and may include monitoring stations within the MPAs. The
MLPA specifically states that monitoring and research are permissible in all MPA
designations. Monitoring may be authorized pursuant to a scientific collecting permit issued
by the Department of Fish and Game, and the proposed regulation adds a general provision
to Title 14, California Code of Regulations, Section 632, subdivision (a), to clarify that this
activity is authorized in all MPAs pursuant to a scientific collecting permit.

The MLPA Master Plan Science Advisory Team has provided guidance with regard to water
guality and MPAs. The siting of MPAs should consider avoiding areas of poor or threatened
water quality, such as at intake sites for power plants, storm runoff from developed
watersheds, and municipal sewage or industrial wastewater outfalls. The Science Advisory
Team has also stated that of these three water quality threats, wastewater effluents are of
the least concern, but still may pose a risk.

The Science Advisory Team has further recommended that marine water quality will play a
role in the success of MPAs, and the regional water boards may recommend to the State
Water Resources Control Board the designation of additional SWQPAS, or work on priority
total maximum daily loads that could restore water quality in MPAs.

Regulatory requirements applicable to discharges from existing treated municipal
wastewater outfalls, including discharges within or in the vicinity of MPAs, are derived
primarily from the water quality standards in the California Ocean Plan.

Because of limited staff resources, it is desirable and necessary for the Board to set
priorities and provide direction on tasks and goals.

THEREFORE BE IT RESOLVED THAT:

The State Water Board:

1. Directs staff to prioritize ongoing work related to exceptions for current discharges to
ASBS ahead of new work related to designation of new ASBS and SWQPA until all of
the current ASBS discharge issues are resolved through the exception process, and all
of the MPAs are designated and implemented statewide.

2. Upon completion of all work associated with ASBS discharges, and once all MPAs are
implemented by the Department of Fish and Game and the Department of Parks and
Recreation, directs staff to work with the Regional Water Boards to develop
recommendations for new SWQPAs to protect water quality in MPAs.



3. For SWQPAs, that are not ASBS, the Board directs staff to consider the following
approach in developing new SWQPAs. The Board further directs staff to propose
amendments to the Ocean Plan consistent with this approach, as appropriate:

a) SWOQPAs should not be established over existing wastewater outfalls or the zone of
initial dilution (ZID) of such existing wastewater outfalls;

b) where new SWQPAs are established in the vicinity of existing municipal wastewater
outfalls, there shall be no new or modified limiting conditions or prohibitions for the
SWQPAs relative to those wastewater outfalls;

c) regulatory requirements for discharges from existing treated municipal wastewater
outfalls shall be derived from the California Ocean Plan;

d) no new wastewater outfalls may be established within SWQPAs;

e) conditions to protect water quality in SWQPAs would be required to address storm
water and nonpoint sources; and

f) assure that the designation of any new SWQPA would not include a condition to
move existing wastewater outfalls, which represent an important public service and
substantial infrastructure.

4. Directs staff to propose an amendment to the Ocean Plan clarifying that no new or
modified limitations, substantive conditions, or prohibitions will be imposed upon existing
municipal wastewater discharge outfalls based on the designation of MPAs other than
State Marine Reserves.

5. Directs staff to include issues described in this resolution in the current Ocean Plan
Triennial Review, and further directs staff to prepare amendments consistent with
resolved paragraphs 3 and 4 for State Water Board consideration within 18 months.

6. Nothing in this Resolution shall be construed as limiting or restricting the mandates of
the State Water Board or Regional Water Boards to protect the beneficial uses of the
waters of the state as required by federal and state law.

CERTIFICATION

The undersigned Clerk to the Board does hereby certify that the foregoing is a full, true, and
correct copy of a resolution duly and regularly adopted at a meeting of the State Water
Resources Control Board held on November 16, 2010.

AYE: Chairman Charles R. Hoppin
Vice Chair Frances Spivy-Weber
Board Member Arthur G. Baggett, Jr.

NAY: Board Member Tam M. Doduc
ABSENT: None
ABSTAIN: None

Jeanifne Townsend
Clerk to the Board
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