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STATE WATER RESOURCES CONTROL BOARD

BOARD MEETING SESSION - DIVISION OF WATER QUALITY

MAY 20, 2004

ITEM 16
SUBJECT

CONSIDERATION OF AN ORDER ADOPTING A STATEWIDE GENERAL NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM PERMIT FOR THE DISCHARGE OF AQUATIC PESTICIDES FOR aquatic weed CONTROL IN WATERS OF THE UNITED STATES (General permit)

DISCUSSION

The federal Clean Water Act (CWA) provides that the discharge of pollutants to waters of the United States from any point source is prohibited unless the discharge is in compliance with a National Pollutant Discharge Elimination System (NPDES) permit.  On March 12, 2001, the Ninth Circuit Court of Appeals in Headwaters, Inc. v. Talent Irrigation District held that discharges of aquatic pesticide residues from the application of aquatic pesticides for resource or pest management to waters of the United States require a NPDES permit.  Due to the serious public health, safety, and economic implications of delaying applications of aquatic pesticides, the State Water Resources Control Board (State Board) adopted an interim NPDES permit, Water Quality Order No. 2001-12-DWQ, on an emergency basis.  Order No. 2001-12-DWQ imposed requirements on discharges of pollutants from the use of aquatic pesticides by public entities to waters of the United States in accordance with the State Board’s Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California (Policy).  Order No. 2001-12-DWQ expired on January 31, 2004.

The federally promulgated California Toxics Rule (CTR) establishes water quality criteria for priority pollutants in California.  The CTR criteria, in combination with the water quality objectives and beneficial uses in the State Board’s and Regional Water Quality Control Boards’ (Regional Boards) Water Quality Control Plans, are the applicable water quality standards for priority pollutants in waters of the United States for California under section 304(c) of the CWA.  The Policy establishes procedures for selecting priority pollutants requiring water quality-based effluent limitations and for calculating the limits for those priority pollutants.

Aquatic pesticides are applied directly into water bodies and/or directly to organisms in the water or on the water surface with the purpose and intent of killing or controlling aquatic weeds.  Continued application of aquatic pesticides by the entities subject to this General Permit is necessary to protect beneficial uses of the waters of the State.  Pursuant to the Talent decision, residual chemicals (active ingredients and breakdown products) produced by the application of aquatic pesticides must be regulated by an NPDES permit.  This General Permit requires that pollutants associated with aquatic pesticide application not cause or contribute to exceedance of applicable CTR criteria and State or Regional Boards’ water quality objectives in the receiving water.  Pollutants associated with aquatic pesticide application include over-applied or misdirected pesticide product and pesticide residues.  Residues are any pesticide byproduct, or breakdown product, or pesticide product that is present after the use of the pesticide to kill or control the target weed. 

The CTR list of toxic or priority pollutants includes two constituents, copper and acrolein, that are currently used as aquatic pesticides in California.  Other California-registered aquatic pesticide active ingredients that may be discharged under this General Permit include 2,4-D, diquat, endothall, fluridone, glyphosate, and triclopyr.  These aquatic pesticides are not priority pollutants.  This General Permit specifies receiving water limitations that are protective of beneficial uses for both priority and non-priority pollutants currently used in California.  This General Permit also requires monitoring.

Section 5.3 of the Policy allows for exceptions for resource or pest management conducted by public entities from meeting water quality criteria for priority pollutants.  In order to qualify for an exception, a public entity must comply with the requirements listed in section 5.3 of the Policy, including providing California Environmental Quality Act documentation.

Unlike Order No. 2001-12-DWQ, which expired on January 31, 2004, this General Permit does not apply to discharges of pollutants to waters of the United States associated with the application of aquatic pesticides used for vector control.  The State Board is considering a separate general permit for application of aquatic pesticides for vector control. 

POLICY ISSUE

Should the State Board adopt the statewide General Npdes Permit for the discharge of aquatic pesticides for aquatic weed control in waters of the United States?

FISCAL IMPACT
This activity is budgeted within existing resources.  No additional expenditures will occur as a result of adopting this General Permit. 

RWQCB IMPACT
All Regional Boards. 

STAFF RECOMMENDATION
That the State Board adopts the statewide General Npdes Permit for the discharge of aquatic pesticides for aquatic weed control in waters of the United States.
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