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Members of the Board:

I. Summary of Stanford Vina Ranch Irrigation Company’s recommended action to
the Board:

1.  We suggest that the SWRCB not adopt the Order denying Reconsideration, and at
the same time that the Board not grant the Stanford Vina Petition for Reconsideration.  The time
limit of 90 days for Board action under Water Code Section 1122 on a Petition for
Reconsideration has been exceeded.  

2. It is not necessary or beneficial for the SWRCB to now try to make the dramatic
statements regarding changing California water rights law to allow the Board to declare
irrigation use unreasonable because someone thinks there is a more valuable use for the water. 
Instead of acting upon the Petition, the SWRCB should order an expedited hearing as to whether
the 50 cfs Emergency Regulation should be amended by the Board based on evidence of actual
fish needs and effects on irrigation within the Deer Creek service area.

3.  That suggested plan of action would leave the Emergency Regulation with its 50
cfs bypass requirement starting October 1 in place and enforceable (if adult Steelhead are
present).  If the Board directs immediately that a short hearing occur as to Deer Creek, Stanford
Vina’s request to allow the California Department of Fish and Wildlife (CDFW) to excavate a
narrowed channel in the streambed gravels that will require a bypass of less than 50 cfs can be
considered and measures considered as to whether the strict calendar dates for these flows should
be changed to incorporate water temperature conditions that permit use of the water beneficially
for the fish and to protect the Spring-run redds from possible Fall-run adult superimposition and
disturbance.  Fall-run which are encouraged to swim upstream early by these new bypass
requirements when lower elevation water is warm may not maintain separation from the Spring-
run redds.  If it remains dry in future years, such a channel, and a real-time regime for flows and
such a procedure, will benefit conditions for later years.  Before the SWRCB it orders dramatic
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changes like this, the Board is required to consult under the Endangered Species Act with NMFS
to avoid harm to the Spring-run.  All of this could theoretically be accomplished in a short
hearing.  

4. The SWRCB is asked to agree to a mutual tolling of the statute of limitations
upon any action for writ of mandate or taking claims by Stanford Vina so that our collective
energy can be invested in the hearing and determination of whether there is a better mechanism
to protect the fish, such as the channelization of bypass flows.  If a Court action is eventually
required, do you really want a record in place evidencing that public record requests explaining
the basis for the emergency regulation have not been responded to and no evidence to allow a
balancing was submitted or allowed?

II. Discussion

The proposed Order denying the Petition for Reconsideration places each of the Board
Members who would presumably adopt the Staff’s views contained within that Order in a
position of declaring that from this date forth the SWRCB declares that it may at any time prefer
any use of water over another use of water as more reasonable, and therefore render and declare
irrigation use as unreasonable.  Based upon the comparative judgments of personnel of the
CDFW and the SWRCB communicated in private conversations leading to the Emergency
Regulation, with no factual evidence presented at a hearing other than that more water is better
for the fish species listed as endangered or threatened, this Board is placed in a position of
ordering 50 cfs of water to be bypassed from specific calendar dates.  This order is adopted
regardless of the water temperature of the flows, and regardless of the fact that Spring-run
Salmon and Steelhead have been protected and have prospered on Deer Creek without Fall-run
Salmon disturbing the spawning redds of Spring-run Salmon for more than 125 years, by
Stanford Vina’s use of irrigation water in the fall.  When winter rains arrive irrigation stops, and
Steelhead enter and leave and Fall-run adults enter Deer Creek and spawn only when lower
elevation reaches of Deer Creek are cool without molesting the upper sites of Spring-run Salmon
redds.  

On the basis of some form of communication between your staff, California CDFW and
NMFS, you have been given an emergency regulation to adopt.  Water users were not provided
any opportunity other than Mr. O’Laughlin on behalf of Deer Creek Irrigation District and our
efforts on behalf of Stanford Vina attempting to wrench 10 minutes of Board time to provide
what evidence could be gathered in such an abbreviated notice period.  There was no
presentation of evidence by California CDFW or NMFS other than the conclusion that more
water is better, and therefor use of water for irrigation should be curtailed and is unreasonable. 
On June 27, 2014, Public Records Requests were submitted by Stanford Vina to the SWRCB,
CDFW and OAL for these communications.  No records have been provided.  Citing heavy work
loads, neither the CDFW or the SWRCB have complied, so that what information was provided
to the SWRCB authors to justify this Emergency Regulation is unknown.  
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You are fully aware that every court decision regarding the right to water use states that
the decision requires balancing.  Hopefully, your Board Member will be made uneasy by the fact
that these conditions and water uses have been known for years, and now suddenly – under the
cloak of emergency conditions – you are asked to overturn water law.  

There is no point in rehashing the legal arguments as to why what is being proposed here
is legally improper and you should not put your name on it.  No point in explaining how society
only operates if the rules are followed and can be relied upon...claims of emergency
notwithstanding.  We have to provide you an alternative today that is viable.  Fortunately, we
have been trying to provide that alternative prior to adoption of this standard of 50 cfs through
June 30 and then commencing again on October 1 through the fall, winter and spring.

Stanford Vina has offered to excavate and create a channel connecting the pond areas in
the streambed at its own cost.  The narrowed channel flow would require far less than 50 cfs,
would increase the velocity of the water and reduce the warming of the water, and would reduce
opportunities for animal predation of fish migrating up-channel and juveniles going down-
channel next spring if it stays dry and the channel is not washed out by flooding.  Stanford
Vina’s formal proposal and photographs of August 12, 2014 (Exhibit “A”) and DFG’s non-
committal response of August 27 (Exhibit “B”) has not been followed by resolution nor formal
objection.  Director Bonham has been appealed to (letter of September 19, 2014, Exhibit “C”).  

So how can the Board extract itself without contradicting its Staff’s position that water
law should be changed as described and rationalized in this draft Order of Denial and as
explained in the Petition for Reconsideration, while retaining the bypass requirement and
allowing everyone to save face?

III. Three Steps are Recommended:

Step 1: Do not adopt the Order of Denial.  The time limit for action has already
expired.  

Water Code Section 1122 states and requires:

“The board shall order or deny reconsideration on a petition
therefor not later than 90 days from the date the board adopts the
decision or order.” 

More than 90 days have elapsed.  The order was adopted on June 5.  The 90 days elapsed on
September 7.  Therefore, to a great degree the text of this proposed Order Denying
Reconsideration is an attempt by some of your staff to rationalize the Order for a Court review. 
First, they suggest you issue the order by Emergency Regulation, then the time runs out to
reconsider or amend the order other than to rescind and cancel the emergency regulation as to
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Deer Creek, which obviously you will not be comfortable in doing because of fear that some
bypass flows are reasonable.  

Step 2:  The SWRCB does not have to grant reconsideration.  It can order a separate
expedited brief hearing on whether the emergency regulation terms are
correct and can be improved.

If the Board took no action to adopt what is obviously a Order on Reconsideration that is
window dressing but instead convened a hearing, assigning one of the Board members to hear
evidence limited to perhaps 6 hours as to whether it is reasonable to conserve water to be
bypassed by establishing an excavated channel and whether the maintenance of flows for the full
calendar months through June and commencing again in October and November without regard
to the temperature of the water and the possible detrimental effects upon Spring-run Salmon
redds, and received a report from that Board member as to possible amendments or
modifications of the emergency regulation, a long-term methodology might be developed, and
by those steps develop a much better record if it is necessary to litigate these issues.  

Step 3: Tolling the Statute of Limitations so that litigation might be avoided.

The next step would be for the Board to offer an agreement tolling any statute of
limitations for filing a writ of mandate or any taking claims for all parties.  We don’t know if it is
going to rain, and Stanford Vina would rather invest its money into efforts that reduce water
demands and improve the fish conditions.  Is the Board really going to adopt emergency
regulations every dry year because CDFW is disorganized?

The legal effect of these three steps would be that the emergency order remains in effect.  

Your final concern in taking these steps might be: Other diverters on Mill Creek,
Antelope Creek and Deer Creek signed “cooperative agreements” with CDFW and waived their
claims...obviously under threat and duress.  You will be concerned that you might be rewarding
the stubborn party.  How does leaving the 50 cfs requirement in place starting 10 days from now
(potentially October 1) as to Stanford Vina reward?  The rule of law and certainty in society
requires certain procedures.  To use an analogy: The fact that 9 homeowners out of 10 might
give up their ability to occupy their homes for a “more reasonable use” in the eyes of State
officials to protect an Endangered or threatened species when threatened with $2500 per ac/ft
fines does not mean that the one homeowner who relies on its Constitutional rights is rewarded
because society finally pays attention to those societal principles and a hearing is held as to
whether the needs of the species really require these measures!  If this Board is worried about
not encouraging persons to resist reasonable requests of the fisheries agencies and avoiding
disputes, let’s find out by evidence if the requests are reasonable.  Confidence of water right
holders in the SWRCB members willingness to question and determine facts is essential in
making this system work.  
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August 12, 2014

Via email transmission
Neil Manji, Regional Manager neil.manji@wildlife.ca.gov
California Department of Fish and Wildlife 
Northern Region
601 Locust Street
Redding, California  96001

Re: Fishery Management and Flows in Deer Creek, Tehama County

Dear Mr. Manji,

I. Introduction:

As you are aware, our office represents Stanford-Vina Ranch Irrigation Company. 
Members of your staff have been working to gain an understanding of anadromous
fishery resources upon Deer Creek for a number of years, as have we.

In 2014, your staff and the Department of Fish and Wildlife’s Sacramento staff
have been engaged in encouraging the State Water Resources Control Board to take
certain water resources of Stanford-Vina Ranch Irrigation Company under emergency
regulations.  Although we object to both the procedures used and the taking of property
interests, proper use of resources requires that water supplies not simply be thrown at fish,
hoping for some benefit to the fishery.  We know your Department agrees with that
principle in regard to both fish and water.  In addition, we all understand that in perceived
emergency conditions, actions may be taken which when viewed in hindsight could have
been better tailored to the actual conditions.  Here, there appears to be a real danger that
unless changes are made in the flow regime, real damage to the spring run and steelhead
fishery could be inflicted.  There is substantial evidence that the fishery species have been
protected by spring irrigation and fall irrigation diversions which a rigid calendar
schedule of bypass flows such as that adopted by the SWRCB does not accommodate.  
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We appear to be beyond the issues related to repair of the fish ladders.  We would
ask that DFW join with us to attempt to resolve bypass and pulse flow issues in the
Spring and Fall.

II. DFW and NMFS should work with us on an expedited basis to implement a
plan to be effective in Fall 2014 and in future dry years in both the Spring and
Fall to implement a more flexible flow regime by which the fish would benefit.

We propose that we focus on the following issues:

2.1 Spring flow issues.  Attached you will find the April - July 2014
temperature readings for Deer Creek and Mill Creek locations.  We think DFW and
NMFS would have to agree that past studies by fishery agencies of steelhead, fall run
salmon and spring run salmon behavior on Tehama County streams confirm that
bypassing “hot” water downstream and attempting to wet the whole stream channel with
base flows or pulse flows when temperatures of the water are elevated can actually be
harmful to fish.  Trying to keep the full Deer Creek channel wet attracts predators from
the Sacramento River so that even if the juveniles outmigrating beyond the period of
cooler water temperatures attempt migration in the warmer weather, the full wetting of a
shallow stream bed creates ideal predator habitat for warm water fish as well as avian and
terrestrial predators.  Low velocity water spread over a wide stream bed adds to the
mortality.

Similarly, although spring pulse flows are intended to encourage the last lingering
adult spring run to leave the Sacramento River and move upstream, if they are not made
before water temperatures exceed the upper limits, they simply warm flows which now
spread across the whole channel.  The warm water in the first instance assures such stress
that these adults will either die or spawn in areas where the juveniles cannot emerge and
survive.  

The Deer Creek temperatures in late May 2014 demonstrate that both base flows
made upon the rigid schedule adopted by the SWRCB were of little value to the fishery,
and as discussed hereafter may have actually harmed steelhead.  We suggest that the
better plan is to encourage lingering Spring run adults to swim upstream in April and May
only when temperatures are low and vigorous flow velocity in a narrowed channel
between ponded areas exists.  This same method would provide sufficient water to
encourage use of those high velocity, narrowed channels for juveniles to return in the
Spring to the Sacramento River and reduce predation potential while preserving what cold 
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water characteristics are possible for these late outmigration fish, even though the
Sacramento River conditions will not favor their survival.  

2.2  The base flows proposed in the SWRCB Order in April, May and June of
50 cfs and two pulse flows of 100 cfs for 2 days sounds logical when the object of
attracting the last few spring run adults to move and transport themselves past riffles with
ease upstream.  However, when it is realized that late migrating salmon juveniles and
steelhead are now subject to being spread in warm water all over a channel below the
Stanford-Vina Dam, unnecessarily warming the water and encouraging predators to move
into Deer Creek and increasing juvenile salmon and steelhead mortality from bass and
avian predators through shallow flows, it becomes obvious that survival may be
threatened and losses may actually be increased over the historic natural pattern.  

2.3 One probable reason that steelhead and spring run have prospered in Deer
Creek and Mill Creek compared to other Central Valley streams where mortality from
conditions in the Sacramento River and Delta may be a greater influence is that the Deer
Creek and Mill Creek channels in dry years are actually often totally dried up by
irrigation deliveries.  Juvenile salmon outmigrate earlier and only when there are high
natural flows, and colder water temperatures, and – probably more important – steelhead
remain resident and do not attempt to outmigrate until these conditions again exist.  The
irrigation use of water and drying of the channel reduces predator populations.  A more
precise means of monitoring water temperature by having a narrowed channel from
Stanford Vina Dam to the Sacramento River when drought conditions occur and
conserving water flows in these narrowed areas to increase velocity and reduce warming
are all practical to implement.

2.4  Our suggestions below are aimed at (i) maximizing all of our goals by
reducing predator opportunities, restricting flows to a narrow but deeper channel with
faster moving water, and hopefully cooler flows connecting pond areas when drought
conditions exist on Deer Creek, (ii) ceasing bypass or pulse flows when average water
temperatures reach levels that stress adults or juveniles and the temperatures likely mean
that the bypassed water will not benefit the steelhead or salmon fishery, and (iii) delaying
Fall bypass flows when there is a risk of harming the fishery resources in the Deer Creek
system as may occur if Fall run are induced to spawn on top of Winter run redds when
superimposition is possible.  Fall flows should be delayed until Spring run adult spawning
is substantially complete, and Spring bypass and pulse flows should not occur when water
temperatures will increase predation of juveniles.
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III. The channel modifications necessary to address dry spring or fall 2014 flow
conditions without unnecessarily attracting predators or using water flows.

3.1 Attached you will find aerial photographs which identify, based upon a
fully flowing stream in July of 2011, the potential areas where a backhoed channel
approximately 1-2 feet deep and 3 feet wide could be excavated.  Also attached are
photographs taken in 2014 showing locations taken from ground-level where excavation
would be required and FishBio’s observation as to the work.  We estimate that there are
approximately 10 of such areas where excavation would be required, and if an estimate of
8-10 feet in length is utilized, approximately 500 cubic yards of material could be
excavated to create higher flow sections.  The materials would be deposited immediately
adjacent to the channel construction and roughly spread to try to preserve the narrowed
channel through some high flow conditions.  In this way, the formed pond areas can be
connected, and any base flows or future 2015 pulse flows made to attract spring run
adults or conveying late emigrating juvenile spring run or steelhead can be channelized
resulting in lower water temperatures, swifter flows and less opportunity for predation.  

3.2 We believe the amount of water that could flow between these excavated
reaches and the ponds could be reduced from 50 cfs to approximately 5 or 10 cfs, but this
quantity would await actual field observations of adult spring run in a drought year
(perhaps 2015) subject to the estimate being confirmed.  

3.3 The work would be done by a backhoe or angle-bladed Caterpillar-type
tractor which would be fueled outside of the channel and would be checked for potential
oil and hydraulic leaks before being placed in the streambed.  However, it is critical that
regulating and permitting burdens represented by Section 1600 of DFG be limited so that
the excavation work can be performed when the channel has limited flows in proximity to
a flow condition that makes the channelization a water-saving and fish-enhancing
measure.  We discuss the authority for an emergency exemption from Fish and Game
Code section 1600 below, and envision a contract in memorandum form with DFG as a
substitute for the delay and expense of the 1600 process in this emergency.

3.4 We have attached the actual 2014 temperature readings for the water at the
USGS gauge located above both the Deer Creek Irrigation District and Stanford-Vina
Ranch Irrigation Company.  These temperature readings are taken some 5 miles above the
Sacramento River.  There is obviously substantial additional warming in this distance. 
These temperature readings confirm that the temperature of the water rises by the first of
June to levels which if they are not already in the areas of Deer Creek protected from
warming the lower elevation water temperatures are most certainly going to stress adult
spring run to the point where – even if induced to travel up Deer Creek by reduced
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irrigation diversions – they will not survive in any case and may spawn in equally warm
water destining the spawning to be unsuccessful.  The idea of simply setting bypass flows
by the calendar without terminating them when lethal and stressful temperatures are
reached is not applying the best existing scientific knowledge, and we suspect your
scientists will agree.  The Memorandum would provide for a temperature criteria for any
bypass or pulse flows.  This temperature criteria is also necessary to avoid using water
flows for the purposes of sending steelhead juveniles downstream in those warm
temperature conditions either in the spring or fall of 2014 when they can stay in the upper
reaches of Deer Creek and prosper.  Let’s work together to put temperature conditions on
the bypass of water and pulse flows in the spring and fall periods.  

IV. Fall flow issues:

4.1 Obviously, we do not know what the fall and winter of 2014-15 is likely to
bring, but to refresh your recollection, the SWRCB order contains two requirements:

A. From October 1 to March 31, if adult CCV steelhead are present,
base flows of 50 cfs are to be bypassed; and,

B. From November 1 to June 30, if juvenile Sacramento River salmon
or juvenile CCV steelhead are present, and adult salmon/steelhead
are not present, base flows of 20 cfs are to be bypassed.

The SWRCB Order does not describe where the “presence” condition is to be determined. 
Hopefully DFW, NMFS, Stanford-Vina and Deer Creek Irrigation District can devise a
methodology for determining the location and characteristics in determining the
“presence” of these species relevant to the beginning of bypass flows.  Obviously, the
270-day term of the emergency regulations will end long before June 30 of 2015.  

4.2 These flow amounts as early as October 1 were obviously developed
without consideration of the potential harm from fall run adult salmon being attracted to
spawn on top of the spring run adult salmon redds in Deer and Mill Creeks.  Flows
commencing October 1 will have the effect of encouraging fall adult salmon to
commence migrating upstream from the Sacramento River and spawning on top of the
spring run salmon redds on Deer and Mill Creeks.  As you know, the spring run adults
reside between their migration upstream in April and early May and commence to spawn
in August-September.  We know that your object in having a base flow commencing
October 1 is also aimed at steelhead, but real damage can be done to the spring run
salmon population of Deer Creek and a violation of the Federal and State Endangered
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Species Act can be caused by this “calendar date methodology” if fall run spawn on top
of spring run redds before juvenile spring run, eggs are fertilized and embryos develop
and the redds are disturbed before emergence.  

4.3 We suggest a temperature criteria to delay any bypass flows until the water
is cold enough to avoid stress to outmigrating juvenile steelhead using the narrowed
channel, if it is employed, to reduce the bypass amount, and not stating the bypass which
will attract Fall run adults until the Spring run adults have completed the spawning
process and super imposition, is not a substantial risk.  

4.4 Your organizations probably already realize that a pre-established calendar
date schedule such as this is wrong.  Let us work together to obtain a methodology that
will benefit the fish.  The historic irrigation practice for 100 years has resulted in bypass
flows that might attract adult fall run salmon reaching the Sacramento River to migrate
into Deer Creek not occurring until natural rain fall events and water temperature
conditions cause the irrigation use of water to be curtailed in Stanford-Vina.  The spring
run redds are protected by this delay.  A type of natural timing has resulted from
irrigation use when rainfall events occur and a base flow to the Sacramento River occurs. 
At that time, spring run adult spawning, egg maturity and emergence of juveniles is well
advanced and cannot be harmed by fall run salmon entering Deer Creek and spawning on
top of spring run redds.  You are well aware of the harm and genetic intermixing which
can occur if fall run adults spawn in the same area and over the redds of the spring run
before emergence.  In the hurry and concern with water conditions in 2014, we think
these facts were missed.  

4.5 Our suggestion is that with the newly-excavated channel, bypass flows
through the channel would be commenced in the fall only when (1) the water
temperatures have declined to an agreed average temperature, and (2) snorkel surveys
show that the spawning activity of spring run adults in the watershed above the USGS
gauge is concluded or carcass studies already conducted by DFW similarly confirm the
conclusion of spawning by spring run adults and the estimated time for emergence of the
spring run juveniles shows little likely of damage from fall run spawning.

4.6 We know that the October 1 and November 1 dates were also aimed at
steelhead migration upstream from the Sacramento River and downstream as well.  The
steelhead migration downstream has no specific date beyond which it must be
accomplished, and obviously, predation will be less if more natural flow conditions from
natural rainfall events occurs.  The excavated, narrowed and deepened fish passage
channel which would be installed in August-September 2014 and other dry years would
assure that as farming uses of water decline, the steelhead will have a better chance of
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surviving predators than presently exists.  Predation of steelhead is higher if they are
exposed to warm water flows over a broad channel in lower Deer Creek.  Not
commencing bypass flows until spring run spawning is complete and water temperature is
below an average of 65 degrees at the USGS and CDC gauges will best protect the
steelhead populations as well.  The current population on Deer and Mill Creeks evidences
that agricultural use of water on these streams may actually have aided steelhead survival
by timing their outmigration or upstream migration only when abundant cold natural
flows in excess of farming use exist and predator habitat on the creeks is suppressed
because of the dry stream bed sections.

V. DFW and Stanford-Vina Ranch Irrigation Company should jointly propose
and request these changes:

5.1 We include a copy of the 1998 DFG Report made in regard to Mill Creek
and Deer Creek, and certainly this information and later information all confirm that the
time of spring run and steelhead run upstream is based more on their genetic makeup than
upon the quantity of bypass flows than on the calendar.  If the 2014-15 winter is not wet
and drought persists, the low flow channel if not obliterated by high flows would provide
a mechanism to avoid delay in spring run adult migration upstream in spring of 2015 and
potentially downstream migration of juvenile salmon and steelhead in spring of 2015,
again reducing predation opportunities.  

5.2 We do not believe a Section 1602 permit is necessary in 2014 for this work
under the terms and provisions of Section 1610 of the Fish and Game Code, as the work
would be “immediate emergency work necessary to protect life or property.”  Stanford-
Vina is willing to perform the work in August 2014 in cooperation with the Department
and with your advice.  The Regional Water Quality Control Board will be notified and
best management practices will be followed in regard to the excavations to limit sediment
releases.  Stanford-Vina will ask Deer Creek Irrigation District to participate in the cost of
the work.

Assuming agreement can be reached, the Department of Fish and Wildlife and the
water users would approach the State Water Resources Control Board with a revised
operation memorandum applicable to this drought and future drought conditions for a
modification of the emergency order to reduce the base flow requirement commencing
October 1 if natural hydrology does not bring rains without waiver of any claims or rights
on the part of either the SWRCB, DFW or the participants.  All discussions of any
settlement of these issues would of course be excluded from admission into evidence and
neither party would utilize them to claim that an admission had occurred if agreement is
not reached.
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TO:  Paul Minasian 
FROM: Gabriel Kopp and Doug Demko 

DATE: July 28, 2014 
SUBJECT: Review of Passage and Stream Conditions in lower Deer Creek 
 
 
Unprecedented dry conditions over the course of multiple years have led to a challenging 
environment for water management in 2014.  Conservation and prioritization efforts have 
resulted in difficult decisions to balance necessary environmental flows and integral 
water diversion for agriculture and livestock.  Numerous streams have come under the 
scrutiny of the California Department of Fish and Wildlife (CDFW) and the State Water 
Resource Control Board (SWRCB). Deer Creek represents one of these streams.  Deer 
Creek is a relatively smaller Central Valley stream with no water storage facilities, but 
three significant diversions. These diversions represent the only nodes of management by 
removing or allowing water to remain in the stream.  Deer Creek supports Central Valley 
Steelhead and Spring Run Chinook salmon.  All three diversion points lie in a migratory 
corridor, below the spawning reach for these species.  Therefore, water kept in the stream 
primarily serves as a means of passage, but does not improve rearing conditions.   
 
Current emergency regulations imposed by the SWRCB require that from October 1 to 
March 31, if adult steelhead are present, base flows of 50 cfs be maintained.  In addition, 
from November 1 to June 30, if juvenile spring-run Chinook salmon or juvenile O. 
mykiss are present and adult salmon are not present, base flows of 20 cfs must be 
maintained.  These regulations suggest that 20 cfs is considered a minimum passage flow 
by juvenile salmonids and 50 cfs for adults.   
 
During the fall and early winter months, irrigators require diverted flows until seasonal 
precipitation begins.  Regular precipitation may not occur until mid to late October.  This 
makes minimum flow requirements in October and November especially critical.  Current 
natural base flow (as of July 24, 2014) within Deer Creek is close to 60 cfs. Assuming the 
river would be of similar or slightly lower flow in October, regulations would allow only 
10 cfs of diversion.  Therefore, it is critical to determine what minimum flow in is 
biologically necessary for upstream and downstream passage and what measures or 
actions could possibly allow for lower base flows.   
 
As a foundation for future negotiations for alternative flow and channel modifications to 
provide upstream and downstream passage, we addressed three questions:   
 

1) Based on our May 17, 2014 field survey, how many potential passage 
impediments are there at flows under 50 cfs and where are they located? 
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2) Based on our field survey and aerial photographs, can we determine the base flow 
necessary for juvenile and adult passage at these locations?  

 
3) What, if anything, can be done at these locations to modify the channel to 

improve passage at flows less than 50 cfs? 
 
These questions are individually addressed below based on a recent field survey, 
available existing information, and professional judgment. 
 
Based on our May 17, 2014 field survey, how many potential passage impediments 
are there at flows under 50 cfs and where are they located? 
 
We surveyed lower Deer Creek from Stanford Vina Diversion (river mile or RM 4.5) to 
the confluence of the Sacramento River (RM 0.0) on May 17, 2014 to evaluate potential 
passage impediments at the existing flow (46-49 cfs). This surveyed reach represents 
what water remains in the channel between the lowest downstream diversion and the 
confluence of the Sacramento River and is the most critical reach for passage.  The 
survey consisted of walking the reach and measuring wetted width, average depth, 
maximum depth, presence of a leaping pool, and overall water velocity (visually assessed 
not measured).  
 
Multiple surveys at different low flows were not performed due to the current water 
conditions, time constraints, and challenges associated with controlling flow in Deer 
Creek (i.e. no dam control release).  Although the flow ranged between 46-49 cfs at the 
time of our survey, we thoroughly reviewed areas that were suggestive of becoming 
passage issue points at even significantly lower flows.   Broad and wide channels that 
evenly distribute flow and lack a leaping pool were areas of interest.  These channel 
characteristics usually result in being the first areas to create passage challenges relative 
to other habitat in the river. 
 
We identified six locations with characteristics (i.e. lack of depth/flow) that could impede 
upstream/downstream passage for salmonids, all between RM 2.7 and RM 4.5 (Stanford 
Vina Diversion; Figure 1).  Additional detail for each site is presented in a summary table 
included as Appendix 1. All but two of the sites appeared to be readily passable at current 
and potentially lower flows near 20 cfs.  Areas at RM 4.0 and 3.5 were considered to 
pose the greatest challenge and likely become the first areas to create passage issues 
during lower flow releases, while RM 2.7 would likely be the last site to become 
impassable. 
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Figure 1.  Overview map of identified potential passage issue areas.   
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Based on our field survey and aerial photographs, can we determine the base flow 
necessary for juvenile and adult passage? 
 
Assessing river conditions at lower flows than when surveyed required investigating 
other data sources.  Aerial imagery collected over several years was obtained from 
Google Earth and allowed for us to evaluate whether the channel remained wetted at 
flows much lower than existed on our survey date.  Dates on the aerial imagery collection 
were paired with historical flow monitoring data (California Data Exchange) to find 
numerous low flow examples.  Discharge was represented from 6 to 49 cfs over four 
different years: 7-8 cfs (2010), 6-7 cfs (2012), 16-20 cfs (2013), and 46-49 cfs (2014). 
These aerial images were then compared with the two most challenging passage areas 
(RM 4.0 and 3.5) and the least challenging area (RM 2.7) based our May 17, 2014 survey 
data. 
 
Shallow water and exposed rock reflect in aerial imagery, allowing for indications of 
passage conditions.  Based on the reconnaissance-level of our survey, and the lack of 
depth and velocity data provided by the aerial photographs, we cannot precisely estimate 
the base level of flow required for successful upstream and downstream migration. 
However, we were surprised that the aerial photographs clearly show the entire river 
downstream of Stanford Vina Diversion (RM 0- RM 4.5) remains wetted at flows as low 
as 6 cfs.  We were unable to assess flows lower than this to determine when the river no 
longer is wetted, but were able to confirm its state at 6 cfs. 
 
The estimated potential for fish passage varied between sites based on the aerial imagery.  
Passage at RM 4.0 appears potentially feasible for adult and juvenile salmonids, even at 
lower flows approaching 10 cfs (Appendix 2, Table 1).  The channel shape is narrower 
and constricted.  Passage appeared to be restrictive for adult salmonids at RM 3.5 flow 
stages less than 46-49 cfs and likely juveniles below 20 cfs (Appendix 2, Table 2).  The 
channel fans over a gravel bar, which spreads the flow evenly across a relatively broad 
width. At RM 2.7, aerial imagery remained dark with minimal shallow water reflection 
down to 7-8 cfs, suggesting passage may be possible below 10 cfs for adult and juvenile 
salmonids (Appendix 2, Table 3).  The area began to show shallow water light reflections 
at 6-7 cfs. Passage determinations were based on professional judgment and could not be 
definitively determined without additional on-the-ground field measurements at different 
flows. 
 
Overall, it appeared all sites but RM 3.5 would be passable for adult and juvenile 
salmonids at flows less than 50 cfs. 
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What, if anything, can be done at these locations to modify the channel to improve 
passage at flows less than 50 cfs? 
 
The channel characteristics during low flows in Deer Creek offer the potential to make 
channel modifications in a timely manner with reasonable effort.  All of the six identified 
areas posing potential fish passage issues at lower flows could potentially be modified to 
allow for passage of adult and juvenile salmon potentially at flows approaching 20 cfs.  
To conduct these modifications two approaches are suggested for consideration.   
 
The first approach is simplistic, commonly used, and can be readily implemented with 
minimal impact.  Each channel location suffers from flow being broadly spread over a 
wide even channel.  The broad flow reduces depth and negates passage.  Constricting the 
flow without significantly modifying the channel may increase the depth and provide 
sufficient flow for passage.  Locally available moderate sized rock (i.e. stream cobble) 
can be taken from the channel or shoreline and stacked by hand in a downstream v-shape 
to channel lower flows at critical locations.  These modifications are also referred to as 
simplified rock weirs.  Examples of streams utilizing these modifications are presented in 
Figure 2. Constricting the channel down to 3 to 4 feet of width may result in 1 to 2 feet of 
depth.  These stacks of rock will sustain lower flows and possibly provide suitable 
passage conditions at very low flows.  Rock structures would then likely be displaced 
during seasonal winter flow events, allowing for the river to assume a more natural shape 
and appearance.  This approach is cost effective, minimally disruptive, and effective 
during very low flows.  Generally this resolution would need to be repeated if similar 
conditions were presented in the following year.  
 

 
Figure 2.  Examples of local cobble used to constrict flow and provide improved fish 
passage conditions in both small and moderate sized streams.  Left picture:  Spruce 
Brook, Connecticut, Department of Energy and Environmental Protection.  Right 
picture:  Hurdygurdy Creek, California, USDA.   
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The second approach would require heavy machinery to excavate a low flow channel at 
the identified critical passage points in the river.  The low flow channel would similarly 
focus all flow in the stream into a narrower channel and provide passage at substantially 
lower base flows.  The six identified areas occur in readily accessible locations that 
would feasibly be accessed by heavy equipment.  Some locations, such as RM 3.5 may 
not be as conducive to the first approach and possibly better suited for channel 
modification or a blending of both approaches.  Each location would need to be 
addressed on a case-by-case basis.  Given the small size and scope of the project, the 
excavation activity duration would be brief and the effect of the activity likely minimal.  
Possible short-term effects would include increased turbidity and noise.  Unlike the first 
approach, this effort would likely result in a longer-term solution that would either 
require minimal or no additional effort if another dry water year were to occur.   
 
The overall conclusion from this review is that there is the possibility to provide suitable 
passage for all lifestages at flows significantly less than 50 cfs.  Minimal activity at select 
locations could greatly improve passage conditions and allow for juvenile and adult 
salmonids to move freely at flows possibly as low as 15 to 20 cfs.  Implementing these 
channel revisions and following up with additional monitoring would provide an adaptive 
pathway forward.  This adaptive approach would allow for lower base flows, but also 
ensure that sufficient flow for adult and juvenile salmonid passage would be present.  
Considering and readily implementing these activities appears reasonable and merited, 
given the overall challenging conditions, difficult water management decisions, and need 
for maximized water usage. 



 

 
 
 
 
 
 
 
 
 
 
 
 

Appendix 1 
 

Summary of Areas on Deer Creek from the Sacramento River 
Confluence to Stanford Vina Dam That May Create Passage Issues 

at Low Flows



 

 
Location 

(River Miles) Channel Features at 49 cfs Field Researcher Notes Image 

RM 2.7 Channel width is less than 20 
yards across with a depth 
ranging up to 1 foot in pockets.  
The location appeared passable 
at current flow by adult or 
juvenile salmonids. 

Location is proximally below the 
Highway 99 bridge crossing.  Not a 
critical location, but may become an 
area to monitor at very low base flows. 

 

RM 2.9 Channel width is less than 14 
yards at the narrowest point.  
Water depth increased near the 
far shoreline to nearly 1 foot. 
The location appeared passable 
at current flow by adult or 
juvenile salmonids. 

Location is proximally above the 
Highway 99 bridge crossing.  Likely 
not an issue at most flows, but may 
become a challenging area at very low 
flow. 

 

RM 3.1 Channel width is less than 15 
yards on average and maintains 
a water depth of 0.5 to 0.8 feet 
throughout.  The location 
appeared passable at current 
flow by adult or juvenile 
salmonids. 

Area is moderately susceptible to 
lower flows and would likely require 
modification at moderate to very low 
flows.  

 



 

Location 
(River Miles) Channel Features at 49 cfs Field Researcher Notes Image 

RM 3.4 Channel width is less than 10 
yards across.  Water depth 
ranged from 0.5 to 0.75 feet.  
The location appeared passable 
at current flow by adult or 
juvenile salmonids. 

Area is moderately susceptible to 
lower flows and would likely require 
modification at very low flows.  There 
is a slot at the right of the image that 
provides the greatest depth and could 
be readily deepened to improve 
passage conditions. 

 

RM 3.5 Channel width was greater than 
30 yards.  Depth was less than 
0.5 feet overall.  Gravel bar 
width extends for several yards.  
The location appeared 
minimally passable at current 
flow for adult salmonids and 
reasonably passable for 
juveniles. 

Critical area likely susceptible to 
passage issues more readily than other 
sites.  Flow could be readily focused to 
immediately improve passage by mild 
channel excavation.  The broad gravel 
bar width and length appears to be the 
primary issue. 

 

RM 4.0 Channel width was less than 10 
to 15 yards.  Depth was 
generally 0.5 feet across the 
channel.  The location appeared 
passable at current flow by adult 
or juvenile salmonids. 

Area is moderately susceptible to 
lower flows and would likely require 
modification at moderate to very low 
flows. 

 



 

 
 
 
 
 
 
 
 
 
 
 
 

Appendix 2 
 

Historic Aerial Imagery Assessment at Passage Issue Areas During 
Low Flow Conditions



 

Table 1. Challenging passage area at RM 4.0 during four different flow conditions.  Aerial photos are from Google Earth. 

 
August 1, 2010 (7-8 cfs) 

 

 
August 27, 2013 (16-20 cfs) 

 

 
August 18, 2012 (6-7 cfs) 

 
May 17, 2014 (46-49 cfs) 

 



 

 
Table 2. Challenging passage area at RM 3.5 during four different flow conditions.  Aerial photos are from Google Earth. 

 
August 1, 2010 (7-8 cfs) 

 

 
August 27, 2013 (16-20 cfs) 

 
August 18, 2012 (6-7 cfs) 

 
May 17, 2014 (46-49 cfs) 



 

 
Table 3.  Passage issue area at RM 2.7 that was identified as likely the last to become impassable of all identified sites.  

 
August 1, 2010 (7-8 cfs) 

 

 
August 27, 2013 (16-20 cfs) 

 
August 18, 2012 (6-7 cfs) 

 
May 17, 2014 (46-49 cfs) 
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Via email transmission

Charlton K. Bonham, Director Chuck.Bonham@wildlife.ca.gov
Department of Fish and Wildlife 
State of California 
1416 Ninth Street, 12th Floor
Sacramento, California  95814

Re: Emergency Fishery Conditions on Deer Creek, Tehama County, California  

Dear Chuck,

The facts are fairly simple in regard to Deer Creek fishery conditions.  The
situation requires leadership on both sides.  I feel compelled to notify you of the general
outlines of the problem and ask for your help and direction:

1. In the Governor’s second Proclamation dated 4-25-14, item 7, he stated that
the Department of Fish and Wildlife “...will implement projects that will respond to
drought conditions...”.

2. Your Department sought and received from the SWRCB an order from the
SWRCB taking 50 cfs of Stanford Vina Ranch Irrigation Company water as early as
October 1 “...if adult steelhead are present.”  Whether this and the water taken in June
under the same Order is lawful or damaging in a manner compensable in law will be
resolved at a later time, if at all.  No identification of the location of the presence of adult
steelhead was included.  

3. Stanford Vina wrote a letter to Neil Manji of Region 1 proposing to
excavate at our cost a channel in the bed of Deer Creek from the Stanford Vina diversion
to the Sacramento River to reduce the flow claimed to be necessary from 50 cfs to a lesser
amount, and to reduce predation.  A copy of our letter to Mr. Manji dated August 12,
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2014 with photographs and a report showing the condition of the channel and the
feasibility of the plan is attached for your information.

4. Nancee Murray of your office is attempting to determine how to respond. 
We have offered to pay the costs of excavation of this channel, but it must be done on an
emergency basis without 1601 permit delays or fees and without substantial delay if it is
to be useful.

5. In that letter, we opined that if the bypass flows are made as early as
October 1, the spring-run salmon redds upstream will for the first time be at risk of fall-
run superimposition and damage and any release this early unless there is a temperature
criteria for the bypass flows may actually damage and stress fall-run and steelhead which
could delay entering or leaving Deer Creek, or spawning in the case of fall-run, until non-
lethal water temperatures exist.  Bypassing water will be ineffective because the water
temperature is likely to be above mortal stress limits upon fall-run salmon and adult
steelhead.  There is no reason to move adult steelhead either downstream or upstream in
those temperatures, and we suggested a temperature criteria should be applied.  We have
also pointed out that attracting fall-run through these flows to spawn on top of spring-run
redds could cause a violation of the Federal Endangered Species Act (no consultation has
occurred) because superimposition of the spring-run redds becomes very likely.  Spring
run have prospered in Deer Creek because irrigation diversions have encouraged fall-run
adults to enter Deer Creek at times when colder water exists in reaches of the Creek
where spring-run have not spawned.

6. A 60-day Citizens Notice to the State Water Resources Control Board
members, the California Department of Fish and Wildlife and National Marine Fisheries
Service itself that fostered this order encouraging superimposition of fall-run upon spring-
run when the spring-run on Deer Creek have actually been protected from this harm by
the irrigation practices of not maintaining bypass flows until winter rains begin is a step
that should not have to be taken.

Our Conclusion:   Your staff needs your direction:

1. To issue an emergency 1601 with no tails, fees or additional conditions, and
let us jointly excavate this channel at our cost.  Let’s agree that after excavation less than
50 cfs is required to flow in the narrowed channel, and ask the SWRCB to change their
date and amount, including more inclusive criteria.

2. Let us put a temperature criteria upon the commencement of bypass flows
and reduce the bypass flow, and jointly petition the SWRCB to the new methodology






