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      7468 Dufferin Avenue 
      Riverside, CA 92504 
      (951) 687-4471 
      acwilson11@yahoo.com 
 
February 18, 2016 
 
VIA E-MAIL ONLY 
 
Jeanine Townsend, Clerk to the Board 
State Water Resources Control Board 
1001 I Street, 24th Floor 
Sacramento, CA 95814 
E-mail:  commentletters@waterboards.ca.gov 
 
Karen Smith, MD, MPH 
State Health Officer and Director 
California Department of Public Health 
1615 Capitol Avenue 
Sacramento, CA 95814 
E-mail:  Karen.Smith@cdph.ca.gov 
 
 Re: Comment Letter – General Order for Recycled Water Use 
 
Dear Ms. Townsend and Dr. Smith: 
 
 I would like to thank the State Water Resources Control Board (“State Board”) for the 
opportunity to submit this comment letter in response to the above-referenced general order 
(the “Order”).   I have a B.A. in chemistry from the University of Chicago and am a member of 
the State Bar, but my principal occupation is farming oranges.  I have extensive experience in 
growing oranges.  My family has been farming oranges in California since 1922.  I am submitting 
this letter solely on behalf of myself, as an orange grower and member of the general public.  
 
 I believe the Order is overbroad and allows the use of recycled water that has not 
received adequate treatment to be safe.  The Order could lead to adverse public health effects, 
and I accordingly object to it.  I am also requesting a clarification of the factual and legal basis 
for the Order. 
 
 Water Code section 13521 requires the California Department of Public Health (CDPH) 
to adopt uniform state wide recycling criteria.  The criteria, known as “title 22,” authorize the 
use of disinfected tertiary treated water (“DTTR water”) for crop irrigation.  (22 CFR §60304.)  I 
respectfully request the CDPH to provide the State Board and me a written response to the 

(4/19/16) Board Meeting
General Order for Recycled Water Use

Deadline: 2/22/16  by 12:00 noon

2-18-16

mailto:commentletters@waterboards.ca.gov


2 

 

following question:  At the time the CDPH adopted 22 CFR §60304 in the year 2000, did the 
CDPH quantify the degree of likelihood of adverse health effects of perchlorate accumulation in 
crops?  The importance of the CDPH’s answer to that question is explained below. 
 
 The State Board’s proposed Order authorizes all DTTR water produced in California to be 
used for the irrigation of all crops in California.  The Order places no upper limit on the amount 
of perchlorate that is permissible in DTTR water.  Under the Order, unlimited amounts of 
perchlorate are acceptable. 
 
 Perchlorate is toxic to human health.  Perchlorate in irrigation water presents what is 
known as a “systemic” risk because it can be taken up by the tree in the irrigation water and 
concentrated inside the fruit, rendering the fruit poisonous.  I previously submitted a written 
comment to the State Board that included four scientific articles (the “5-27-14 Comment”).   As 
the State Board is aware, the public health issues raised by those articles formed the basis of a 
lawsuit I filed against the State Board entitled Andrew C. Wilson v. State Water Resources 
Control Board, Los Angeles Superior Court Case No. BS149632.  In that lawsuit I challenged a 
prior order issued by the State Board that was the precursor to the current proposed Order.  
Pertinent documents from that case are attached to this letter as Exhibits 3 - 11.  The case was 
heard by the Honorable James C. Chalfant, who denied my petition.   
 

Although Judge Chalfant denied my petition, he stated that I had raised a public health 
issue that I should continue to pursue. 
 

 “THE COURT:  I think you have got to go the Department of Public Health.  I’m 
not discounting the issue you have raised.  It is an issue.  I don’t know where it goes.  I 
don’t know how important or significant it is, but public health is public health.  It’s an 
important thing.  And, you know, I’m not suggesting that you should drop this issue, 
but I do think you’ve got to present it to the entity whose job it is to address this. 

“And I’m not saying the Water Board doesn’t have a responsibility for public 
health.  I think they do, but the primary entity that has that responsibility is the 
Department of Public Health, and you should present it to them.” (Ex. 11 (Reporter’s 
Transcript), p. 23, emphasis added.) 

 
 The question whether DTTR water has been adequately treated to be safe for crop 
irrigation is an open question that needs to be addressed.  Judge Chalfant summarized the 
scientific articles I presented as follows: 
 

 “Attached to Wilson’s letter were four articles about perchlorate authored from 
2006 to 2012.  AR 623.  Those articles can be summarized as follows. 
 
 “Perchlorate reduces ‘the functioning of the thyroid gland, and poor thyroid 
function is an important cause of developmental deficits and adult disease.’   AR 719.  In 
humans, the thyroid gland needs iodide to produce thyroid hormone.  Id.  A compound 
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known as NIS is responsible for transporting iodide into the thyroid gland.  Perchlorate 
inhibits the ability of NIS to take up iodide.  Id.  The reduced transport of iodide 
suppresses the production of thyroid hormone.  Id.  Thyroid  hormone is essential for 
normal brain development, body growth as well as for adult physiology.  AR 719.  
Recent research indicates that thyroid hormone insufficiency in pregnant women is 
associated with cognitive deficits in the children.  Id. 
 
 “There is concern that perchlorate-contaminated waters ‘may represent a health 
risk both as sources of drinking water and irrigation water for food crops.’  AR 688.  
Human exposures to perchlorate ‘are likely attributed to both contaminated drinking 
water and food; in fact, a recent analysis concludes that a majority of human exposure 
to perchlorate comes from food.’  AR 719. 
 
 “Perchlorate is not physically or chemically retained by soil (AR 690), and is 
largely transported into and through soils with irrigation water.  AR 719.  Perchlorate is 
chemically stable when wet.  AR 719.  The California drinking water safety limit for 
perchlorate is 6 parts per billion.  AR 627.  Perchlorate can be introduced into municipal 
sewers from waste discharge by industrial processes using perchloric acid.  AR 676-68.  
Treated municipal wastewater can have perchlorate concentrations ranging from 250 
parts per billion to 700 parts per billion.  AR 678. 
 
 “Orange trees can have perchlorate levels that are higher than wastewater.  This 
is because orange trees take up perchlorate with irrigation water, and the concentration 
in the orange fruit is higher than the concentration in the irrigation water.  AR 690.  This 
is because as water taken into a tree evaporates, salts are left behind and accumulate.  
AR 622.  Orange trees in Loma Linda, California, irrigated with contaminated well water 
with a perchlorate level of 18 parts per billion produced oranges with a perchlorate level 
of 38 parts per billion.  AR 692.” (Ex. 6 (Decision on Writ) p. 5-6.  See also Ex. 1, a factual 
background summary I have prepared, and Ex. 2, my 5-27-14 Comment, the evidence 
and arguments of which I urge against the current proposed Order.) 

 
 The treatment processes approved for DTTR water do not remove or reduce 
perchlorate.  The current Order contains findings that correctly state that “[p]erchlorate 
accumulation has been documented in fruit and seed bearing crops and leafy vegetation 
irrigated with perchlorate contaminated water.”  (Order, p. 13.)   
   
 A “risk” exists when a reasonable person would recognize the possibility of an injurious 
event happening.  A reasonable person would recognize that it is possible that DTTR water 
contains perchlorate that can be absorbed by roots and concentrated in a crop and adversely 
affect public health. 
 



4 

 

 The crucial question is this:  What are the chances that will happen?  By chances I mean 
the degree of likelihood, or probability, that the event will occur.  For example, the degree of 
likelihood that a harmful event will occur may be one million to one or a thousand to one. 
 
 The safety of DTTR water cannot be evaluated unless the degree of likelihood of adverse 
health consequences can be determined.  Although Judge Chalfant denied my petition, he did 
not disagree with the basic principle I have been advocating: 
 

“MR. WILSON:  Okay.  The other argument I wanted to make, and I know I'm 
running out of time, I just want to say that the whole point of this testing of perchlorate, 
the whole principle I was trying to get across, was that a use of recycled water can't be 
considered safe if a reasonable person would recognize that the degree of 
likelihood of adverse public health effects can't be determined without further testing 
or further investigation.  That's just the basic principle I was trying to bring home. 
 

“THE COURT:  I can't say that I disagree.”  (Ex. 11, p. 42, emphasis added.) 
 
 When the State Board pronounces DTTR water to be safe, ordinary people, including 
farmers, believe that someone in the government must have quantified the degree of 
likelihood of adverse health effects and decided that the probability of harm is low enough to 
be acceptable.  An official safety pronouncement tends to tamp down any thought of inquiry or 
investigation into safety that otherwise might arise in the minds of conscientious users.  An 
official safety pronouncement encourages the use of recycled water. 
 
 A.  Regulatory Gap In Agency Oversight 
 
 I am concerned that a regulatory gap may exist in the oversight exercised by the State 
Board and the CDPH.  The safety of DTTR water cannot be evaluated unless the degree of 
likelihood of adverse health consequences can be determined.  I am concerned that there is 
widespread belief this determination has been made when in reality no one has done so.  This 
unacceptable result is due in part to mistake and lack of inter-agency consultation.   
 
 Specifically, I am concerned that the State Board is presuming that the CDPH quantified 
the degree of likelihood of adverse health effects of perchlorate in DTTR water at the time the 
CDPH adopted 22 CFR §60304 in the year 2000.  Relying on that presumption, the State Board 
feels there is no need to repeat that work.   
 
 I believe such a presumption is wrong; I believe that the CDPH, when it adopted the 
regulations, did not at that time quantify the degree of likelihood of adverse health effects of 
perchlorate accumulation in crops.  I want to clarify that with the CDPH.  That is why I request a 
written response to the question posed above:  At the time the CDPH adopted 22 CFR §60304 
in the year 2000, did the CDPH quantify the degree of likelihood of adverse health effects of 
perchlorate accumulation in crops?   
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 I urge the State Board not to adopt the Order until the response of the CDPH has been 
received in the record. 
 
 I also want to understand with certainty whether the State Board is making such a 
presumption.  My question to the State Board is this:  Does the State Board presume that the 
CDPH quantified the degree of likelihood of adverse health effects of perchlorate accumulation 
in crops at the time CDPH adopted 22 CFR §60304 in the year 2000?  I cannot tell for certain the 
answer to that question from the text of the Order itself.  The State Board’s mode of analysis is 
not clear.   
 
 Judge Chalfant denied my writ petition based on the presumption that the CDPH did, in 
fact, considered perchlorate contamination of crops when it adopted the Title 22 regulations in 
the year 2000.   Judge Chalfant found: “CDPH must be presumed to have done its job in issuing 
the regulation and considered all potential contaminants and uses of recycled water, including 
perchlorate contamination.”  (Ex. 6, p. 9.)  Based on that presumption, Judge Chalfant 
concluded that my sole remedy was to ask the CDPH to re-visit its prior analysis, I had no right 
to require the State Board to address perchlorate, and the State Board was entitled to rely on 
title 22. 
 
 I think everyone would agree that such a presumption, as made by Judge Chalfant, is 
inappropriate if the State Board does not actually believe it.  It is possible that the State Board 
does not actually believe that the CDPH considered perchlorate contamination of crops when it 
adopted the Title 22 regulations in the year 2000.  I request that the State Board’s current 
actual belief on this point be disclosed and reflected in the record. 
 
 Judge Chalfant ruled that the State Board cannot rely on title 22 if the State Board 
should “reasonably believe” that title 22 does not address the public health risk at issue.  (Ex. 
11, p. 39.)  In that case, going to the CDPH is not my sole remedy, and the State Board, prior to 
adopting the Order, is required to quantify the likelihood of adverse public health effects from 
perchlorate contamination of crops. 
 
 B.  The State Board Has Not Determined the Degree of Likelihood of Adverse Health 
 Effects. 
 
 Nothing in the record shows that the State Board has determined the degree of 
likelihood of adverse health effects due to crop contamination from perchlorate in DTTR water. 
 
 In support of the Order, the State Board’s web site references a “Fact Sheet,” which 
addresses perchlorate as follows: 
 

 “Endocrine disruptors such as perchlorate may be present in disinfected 
recycled water, absorbed by fruit-producing trees, and concentrated on [sic] the fruits. 
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Does this General Order contain any requirements to address perchlorate in recycled 
water? Recycled water uses proposed by an administrator’s Recycled Water Program 
must meet the Uniform Statewide Recycling Criteria and any other standards set by the 
State or Regional Water Boards for protection of public health. The Uniform Statewide 
Recycling Criteria was reviewed by an expert panel to determine whether it is sufficiently 
protective of public health for agricultural food crop irrigation. Based on literature and 
monitoring data reviewed, recycled water is a relatively insignificant source of 
perchlorate based on type and volume of recycled water used for agricultural irrigation, 
and levels of perchlorate monitored in facilities that discharge to surface water. 
 “While there is no specific requirement addressing perchlorate in the General 
Order, it was considered in preparation of the General Order as documented in a staff 
memorandum addressing perchlorate occurrence in sources of agricultural water 
supplies. This memorandum is posted at: 
http://www.waterboards.ca.gov/drinking_water/certlic/drinkingwater/requirements.sh
tml Based on literature and monitoring data reviewed, recycled water is a relatively 
insignificant source of perchlorate based on (1) type and volume of recycled water used 
for agricultural irrigation and (2) levels of perchlorate monitored in facilities that 
discharge to surface water (17 NPDES facilities out of 214 facilities, 12 out of 17 facilities 
are recycled water production facilities).  (Ex. 12 (Fact Sheet), p. 7, italics added.) 

 
 The Fact Sheet wrongly suggests that perchlorate levels are safe because “[t]he Uniform 
Statewide Recycling Criteria was reviewed by an expert panel to determine whether it is 
sufficiently protective of public health for agricultural food crop irrigation.”  There is an 
implication that the “expert panel” concluded that compliance with title 22 is sufficient to make 
perchlorate levels safe.  However, the written report of the expert panel shows that the panel 
never considered perchlorate.  The report itself never mentions perchlorate.  The report shows 
that the panel never attempted to determine the degree of likelihood of adverse health effects 
due to crop contamination from perchlorate in DTTR water.  (The Fact Sheet in the preceding 
paragraph identifies the expert panel’s report, which is entitled “Review of California’s Water 
Recycling Criteria for Agricultural Irrigation” and is posted at: http://nwri-usa.org/cdph.ag.htm.  
Ex. 12, p. 6.) 
 
 The passage of the Fact Sheet quoted above also refers to a State Board staff 
memorandum addressing perchlorate (the “Staff Memorandum”).  The Staff Memorandum 
states that staff reviewed the monitoring data from 214 major NPDES waste water treatment 
facilities.  Of those 214 facilities, only 17 monitor for perchlorate in their effluent.  The Staff 
Memorandum describes the perchlorate test results of those 17 facilities as follows: 
 

“A review of from January 2011 – July 2014 indicates perchlorate is sometimes present. 
When measureable perchlorate is present, it is generally below 2 ug/L. One facility 
reported a perchlorate concentration of 10 ug/L in a single sample event. (That was the 
only perchlorate data available for that discharger.)”  (Ex. 13 (Staff Memorandum), p. 2 
(concentrations expressed as “ug/l” are equivalent to “ppb”).) 

http://www.waterboards.ca.gov/drinking_water/certlic/drinkingwater/requirements.shtml
http://www.waterboards.ca.gov/drinking_water/certlic/drinkingwater/requirements.shtml
http://nwri-usa.org/cdph.ag.htm


7 

 

 
It is unclear whether the State Board intends the above passage to mean that a level of 2 ug/l is 
okay for all crops, but a level of 10 ug/l might not be okay.  The Staff Memorandum provides no 
analysis of that data with regard to crop safety. 
 
 Rather, the Staff Memorandum is directed at determining if irrigating with recycled 
water is a significant source of perchlorate contamination in the environment.  (Ex. 13, p. 2)  In 
other words, the memorandum addresses the issue of whether irrigating with recycled water 
will result in perchlorate contamination of receiving bodies of surface water or ground water.  
The memorandum concluded that irrigating with recycled water is a relatively insignificant 
source of perchlorate in the environment based on type and volume of recycled water used for 
agricultural irrigation, and levels of perchlorate monitored in facilities that discharge to surface 
water. 
 
 In addition, only 17 of the 214 major facilities test for perchlorate.  A reasonable person 
would recognize that it is possible that one or more of the remaining 197 facilities have 
perchlorate levels that are higher than those 17 facilities.  How can that be determined without 
testing?  The likelihood that harm will occur from any particular one of those 197 facilities can 
only be determined by testing the effluent of the particular facility. 
 

In general, for any given crop, the level of perchlorate in the edible portion of the crop, 
and the likelihood of harm to the public health, increases with increased levels of perchlorate  
in the irrigation water.  The State Board needs to determine what is the likelihood of harm 
associated with different levels of perchlorate in the water.  The determination needs to be 
based on science.  The State Board needs to make sure that the actual perchlorate level in DTTR 
water does not result in an unacceptably high probability of harm.   

 
Prior to declaring DTTR water safe, the State Board should (1) decide for different crops 

what upper level of perchlorate results in an acceptable probability of harm, and (2) require 
ongoing monitoring to see that those levels are not exceeded. 
 
 Testing water for perchlorate is not expensive.  Babcock Laboratories, a local Riverside 
lab, charges $175 to test for perchlorate.  The consequences of perchlorate toxicity to unborn 
children are significant.  A reasonable person trying to prevent harm to the public health would 
test DTTR water for perchlorate prior to using it for crop irrigation.  Rather than speculating 
that the perchlorate level is likely to be low, the level should simply be tested.  The Order 
approves conduct, the use of un-tested DTTR water, that creates an unreasonable danger to 
public health. 
 
 I believe the State Board should consult with and receive in evidence the 
recommendations of CDPH on the health issues concerning perchlorate prior to adopting the 
Order.  Among other things, the Order cites Water Code section 13523, which provides for 
consultation with CDPH, and consultation is envisioned by the Memorandum of Agreement 
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between the agencies.  (Ex. 14.)  I believe that the CDPH, including its Division of Food Drug and 
Radiation Safety, has expertise in systemic contamination of crops, and should not be totally 
shut out of the process. 

The scientific articles I previously submitted contain information and data about the 
harmful effects of perchlorate that did not exist when title 22 was adopted in the year 2000.  
Prior to adopting the Order, the State Board should consider current science, including these 
articles, when determining the likelihood of adverse health effects from perchlorate 
contamination of crops.  The perchlorate level in the edible portion of an orange can be 
significantly higher than the level in the irrigation water.  A farmer’s family member or loyal 
customers may drink a glass of orange juice from the farm every morning.  The likelihood of 
adverse health effects from drinking orange juice with a perchlorate level in excess of the 
drinking water safety limit of 6 ppb should be a matter of concern.  

C. Vague Alternative Grounds.
It appears that the State Board may be relying on new alternative and independent

grounds to support a conclusion that perchlorate levels are safe.  The proposed Order repeats 
verbatim most of the findings contained in the previous order of the State Board that was 
upheld by Judge Chalfant.  However, additional language has been added to two critical 
findings.  The italicized language has been added to the following finding: 

By restricting the use of recycled water to those meeting the Uniform Statewide 
Recycling Criteria or other standards set by State Water Board and Regional Water 
Board for protection of public health, this General Order ensures that recycled water is 
used safely. (Order, p. 11, italics added.) 

The same new language has been added to this finding: 

When used in compliance with the Recycled Water Policy, the Uniform Statewide 
Recycling Criteria or other standards set by State Water Board and Regional Water 
Board for protection of public health, and all applicable state and federal water quality 
laws, the State Water Board finds that recycled water is safe for approved uses, and 
strongly supports recycled water as a safe alternative to raw and potable water supplies 
for approved uses.  (Order, p. 3, italics added.) 

The Order does not disclose what these “other standards set by State Water Board and 
Regional Water Board for protection of public health” are, and leaves the State Board’s actual 
mode of analysis improperly vague and hidden from scrutiny.  The matter needs clarification. 

   Sincerely, 

   Andrew C. Wilson 
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EXHIBIT 1 
 



ADDITIONAL BACKGROUND 
 
 DTTR water is “disinfected tertiary treated water.”  (22 CFR §60301.230.)  The approved 
treatment processes for DTTR water set out in title 22 do not remove or reduce perchlorate.  
(Title 22 does not mention perchlorate.)   
 

Standard treatments applied at sewer plants are generally referred to as primary, 
secondary, and tertiary.  Primary stage treatment involves allowing solids to settle to the 
bottom, which helps reduce turbidity.  “Turbidity” refers to the cloudy appearance of water due 
to tiny suspended solid particles.  (When a child stirs up a mud puddle with a stick, the cloudy 
appearance or “turbidity” of the water is increased, and if the puddle is left alone, the solids will 
settle to the bottom, the water becomes more clear, and turbidity is reduced.)   

 
Secondary treatment involves oxidation through bubbling oxygen or air through the 

water to create dissolved oxygen, which promotes the activity of microorganisms that break 
down organic matter, which helps reduce odors.  Increasing dissolved oxygen does not reduce 
perchlorate levels. 

 
Tertiary treatment means filtering the water to reduce turbidity to certain standards.   

Perchlorate does not exist in water as a suspended solid, rather it is a dissolved ion.  Filtration 
to reduce turbidity to the applicable turbidity standards does not reduce perchlorate levels.  
 
 DTTR water has been oxidized and filtered to meet certain turbidity standards, and then 
“disinfected.”  Disinfection means reducing organisms that cause disease, or “pathogenic” 
organisms.  Title 22 does not dictate the method of disinfection, but allows various methods. 
Disinfection may be accomplished by adding sodium hypochlorite, which is the active ingredient 
in household bleach. The concentration of sodium hypochlorite in household bleach is about 
6% by weight, and up to about 16% by weight in commercial solutions used at sewer treatment 
plants.  The disinfection process can actually introduce perchlorate into the water because 
sodium hypochlorite in storage can decompose to perchlorate, especially under warm 
conditions. 
 
 The take up and concentration of perchlorate in the edible portion of the crop varies 
among plant species.  In addition, for a given plant species, the take up and concentration of 
contaminants such as perchlorate in the irrigation water also depends on climate.  The 
transpiration of plants is much greater in hotter desert valleys than in the coastal region.  
Higher transpiration leads to higher concentration of contaminants inside the plant. 
 
 For orange trees, the concentration of perchlorate in the leaves is higher than in the 
edible portion of the fruit.  This is due to the fact that greater transpiration occurs in the leaves.  
(In one study of oranges trees, the average perchlorate concentration in the fruit was 7.4 ppb 
while the average concentration in the leaves was 1,424 ppb. Ex. 2-C)  The high transpiration 
rate through leaves is the concern with regard to perchlorate contamination of leafy 
vegetables. 
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EXHIBIT A 



erchlorate is both a synthetic and a naturally occurring chemical. 
Most of the perchlorate that is manufactured in the United States 
is used as the primary ingredient of solid rocket propellant. Wastes 
from the manufacture and improper disposal of perchlorate-con-
taining chemicals are increasingly being discovered in soil and water 

(USEPA, 2007).
An additional source of perchlorate in drinking water has been found to 

occur through the use of sodium hypochlorite. The Massachusetts Department 
of Environmental Protection (M DEP) has reported that significant levels of 
perchlorate can be detected in sodium hypochlorite samples that have aged for 
a few weeks (M DEP, 2005). Sodium hypochlorite as delivered to one utility 
had a perchlorate concentration of 0.2 µg/L in the product, but the level of 
perchlorate rose to 6,750 µg/L after the product had aged for 26 days.

INVESTIGATION OF WATER TREATMENT CHEMICALS BEGAN IN 2005

In 2005 NSF International began analyzing samples of drinking water treat-
ment chemicals for the contaminant perchlorate. These samples were collected 
as part of the annual testing requirement to support NSF certification of the 
treatment chemical to NSF/American National Standards Institute Standard 60: 
Drinking Water Treatment Chemicals—Health Effects (NSF/ANSI, 2005). 
Samples collected included not only sodium hypochlorite but other types of 
chemicals as well. NSF 60 currently requires testing of sodium hypochlorite 
samples for regulated metals, volatile organic compounds, and bromate.

NSF continued the investigation of sodium hypochlorite through July 
2006, resulting in the analysis of more than 67%  of NSF-certified manufac-
turers across North America. The levels of perchlorate reported here reflect 
potential at-the-tap concentrations calculated in accordance with the proce-

P
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dures in NSF 60. These “normal-
iza t ion”  ca lcu la t ions p ro ject 
potential at-the-tap concentrations 
by assuming the treatment chemi-
cal is dosed at the maximum use 
level (MUL) for which it was certi-
fied. Typically the M UL for so -
d ium hypoch lor ite products is 
equivalent to dosing 10 mg/L of 
total chlorine into water. Although 
this concentration is significantly 
above the US Environmental Pro-
tect ion Agency (USEPA) max i-
mum residual d isinfectant level 
goal of 4.0 mg/L, it  provides a 
worst-case evaluation of the so -
dium hypochlorite by accounting 
for other potent ial uses such as 
prech lor inat ion du r ing water 
treatment and use during shock 
chlorination of water systems.

Perchlorate health effects. Per-
chlorate affects the ability of the 
thyroid gland to take up iodine 
(ATSDR, 2005). Iodine is needed 
to make thyroid hormones that are 
released into the blood and regu-
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late many body functions. Perchlo-
rate is considered harmful to health 
when its inhibition of iodine uptake 
is great enough to affect the thyroid. 
There is concern that hu  man expo-
sure to higher amounts of perchlo-
rate for a long time may lower the 
level of thyroid activity and lead to 
hypothyroidism. Low levels of thy-
roid hormones in the blood may 
adversely affect the skin, cardiovas-
cular system, pulmonary system, 
kidneys, gastrointestinal tract, liver, 
blood, neuromuscular system, ner-

vous system, skeleton, male and 
female reproduct ive systems, and 
numerous endocrine organs. Studies 
in animals have shown that the thy-
roid gland is the main target of per-
chlorate tox icity. Animal studies 
provided inconclusive results regard-
ing effects of perch lorate on the 
immune system. Perchlorate did not 
affect reproduction in rats, accord-
ing to one study.

Perchlorate regulation and guidance 

criteria. In October 2008 the USEPA 
announced a preliminary determina-
tion on the regulation of perchlorate. 
After conducting an ex  tensive review 
of scientific data re  lated to the health 
effects of exposure to perchlorate 
from dr ink ing water and other 
sources, USEPA “. . . found that in 
over 99%  of public drinking water 
systems, perchlorate was not at levels 
of public health concern. Therefore, 
based on the Safe Drinking Water Act 
criteria, the agency determined there 
is not a ‘meaningful opportunity for 
health r isk reduct ion’ through a 
national drinking water regulation”  
(USEPA, 2008). USEPA will make a 

final determination for perchlorate 
after a 30-day public comment period. 
The agency also intends to issue a 
health advisory at the time it issues 
the final regulatory determination in 
order to assist states with their local 
response for perchlorate.

At the state level, perch lorate 
guidance criteria of 14 µg/L in Ari-
zona, 5 µg/L in New York, and 1 
µg/L in Maryland and New Mexico 
have been adopted , a long w ith 
action levels of 18 µg/L in New York 
and N evada and 4 µg/L in Texas 

(Bull et al, 2004). California has 
established a perchlorate maximum 
contaminant level (MCL) of 0.006 
mg/L (CDPH , 2007), and M assa-
chusetts has established a perchlo-
rate MCL of 0.002 mg/L (M DEP, 
2006). For the purposes of estimat-
ing the effect of perchlorate con-
taminat ion, the current research 
used the lowest of these values, in 
other words, 1 µg/L.

SAMPLES NORMALLY COLLECTED 

DURING UNANNOUNCED AUDITS 

TESTED FOR PERCHLORATE

As par t of N SF’s cer t ificat ion 
program for drinking water treat-
ment  chem ica ls,  u na n nou nced 
audits of manufactur ing sites are 
performed annually, and samples of 
cer t ified t reatment chemicals are 
taken from recent product ion or 
retains. NSF used portions of these 
normally collected samples for this 
research on perchlorate. Once the 
samples were received at NSF, ali-
quots were placed in 40-mL amber 
glass vials and stored in the dark at 
room temperature before testing.

Laboratory analysis. The analysis 
for  perch lorate was per formed 
accord ing to a modified USEPA 
method 331.0, Determinat ion of 
Perchlorate in Drinking Water by 
Liquid Chromatography Electro-
spray Ionization Mass Spectrometry 
(USEPA, 2005). Method 331.0 is a 
method for  ana lyzing d r ink ing 
water. All method requirements rel-
evant to the ana lysis of sod ium 
hypochlorite rather than drinking 
water were included; the modifica-
tion of this method at NSF related 
to modification of the quality con-
trol requirements.

Method 331.0 allows for identi-
fication by either tandem mass spec-
trometry mode or single ion moni-
toring mode using dual ions (masses 
99 and 101). In this research, quan-
tification was performed by internal 
standard calibration using the mass 
101 ion. Results were reported in 
µg/L for liquid samples. In sodium 
hypochlorite, the average detection 
level for perchlorate was 250 µg/L.

Approximately one third of the 
samples tested were addit ionally 
tested on multiple days to determine 
the rate of change in perchlorate con-
centration as the sodium hypochlo-
rite aged. Samples were maintained 
in the dark and at room temperature 
between analysis days.

164 CHEMICAL SAMPLES TESTED

Through July 2006, perchlorate 
testing was performed on 164 sam-
ples of dr ink ing water t reatment 
chemicals collected from 102 manu-
facturing locations. Of the 37 types 
of chemicals tested, perchlorate was 
detected  in  on ly t wo: sod iu m 
hydroxide and sodium hypochlorite 
(Table 1).

Of the 27 sodium hydroxide sam-
ples, 22 (81%) had perchlorate levels 
repor ted as nondetectable; in the 
remaining five samples, perchlorate 
concentrations ranged from 0.01 to 
0.12 µg/L (Table 2).

The occurrence of perchlorate in 
sodium hypochlor ite was a more 
common finding. Perchlorate was 
detected in more than 91%  of the 

Perchlorate is considered harmful to health when its inhibition

of iodine uptake is great enough to affect the thyroid.
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samples tested, at levels ranging 
from 0.03 to 29 µg/L. Table 3 
groups the results by concentration 
range, including a running average 
of samples containing perchlorate at 
levels less than or equal to the level 
of perchlorate in the range.

O f greater significance was the 
correlation between the age of the 
sodium hypochlorite and the level of 
perchlorate detected. Figure 1 shows 
the results of test ing on samples 
with a known date of manufacture. 
Results, plotted by sample age at the 
t ime of analysis, clearly demon-
strated a t rend of increasing per-
chlorate concentration as the hypo-
chlorite product aged.

T h ree of t he samples tested 
yielded perchlorate concentrations 
of 8.8, 11, and 29 µg/L, significantly 
greater than the levels found in 
other samples; the 29-µg/L value 
does not appear in Figure 1 because 
the date of manufacture had not 
been established. Because these con-
centrations were significantly out-
side the observed levels of perchlo-
rate formation in the other sodium 
hypochlor ite samples tested, the 
authors believe that contamination 
of one of the component materials 
used to manufacture the sodium 
hypochlor ite may be the pr imary 
perchlorate source.

Table 4 summarizes the occur-
rences of perchlorate by sodium hy -
pochlorite age range. All of the sam-
ples tested within the first 30 days of 
production had a normalized perchlo-
rate concentration below 1 µg/L. Of 
those samples tested between 30 and 
45 days after production, 97%  had 
perchlorate concentrations below 1 
µg/L and just 3%  had levels exceed-
ing that value. Between 45 and 60 
days after production, however, 8%  
of samples tested showed perchlorate 
concentrations exceeding 1 µg/L, and 
by 90 days after production, perchlo-
rate levels in 84%  of samples ex -
ceeded 1 µg/L.

Twent y-th ree of t he samples 
tested were analyzed for perchlorate 
content on multiple days to provide 
insight into the rate of increase. 

Samples were mainta ined in the 
da rk  and at  room temperatu re 
between analyses. Results of the 
“over t ime”  analysis are shown in 
Figure 2. The plots demonstrated a 
consistent rate of increase across 
multiple sample sources.

Portions of three of the sodium 
hypoch lor ite samples that  were 

tested over t ime were diluted at a 
rat io of 1:2 with deionized water 
and also tested over time to deter-
mine whether the rate of perchlo-
rate format ion was sign ificant ly 
different in diluted form. As shown 
in Figure 3, a comparison of the 
fu ll-st rength and diluted samples 
found that the full-strength sodium 

GREINER ET AL  |   PEER-REVIEWED  |   100 :11  •  JOURNAL AWWA  |   NOVEMBER 2008      71

    Samples With
   Samples Perchlorate
   With Perchlorate Detected
 Chemical Samples— n Detected— n %

 Alum in um  ch loride 1

 Alum in um  sulfate 2

 Am m on ium  h ydroxide 3

 Ben ton ite 1

 Calcium  h ydroxide 1

 Calcium  h ypoch lorite 2

 Calcium  oxide 2

 Carbon  dioxide 1

 Copper su lfate 2

 Ferric ch loride 2

 Ferric su lfate 2

 Ferrous ch loride 1

 Ferrous sulfate 1

 Fluorosilicic acid 1

 Fluosilicic acid 1

 Hydroch loric acid 1

 Hydrofluosilicic acid 1

 Hydrogen  peroxide 1

 Ph osph oric acid 3

 Polyalum in um  silicate su lfate 1

 Potassium  carbon ate 1

 Sodium  bicarbon ate 1

 Sodium  bisu lfite 2

 Sodium  carbon ate 1

 Sodium  ch loride 2

 Sodium  ch lorite 1

 Sodium  fluoride 1

 Sodium  h exam etaph osph ate 1

 Sodium  h ydroxide 27 5 19

 Sodium  h ypoch lorite 82 75 91

 Sodium  polyph osph ates, glassy  3

 Sodium  silicate 5

 Sodium  trim etaph osph ate 1

 Sulfuric acid 2

 Trich loroisocyan uric acid  1

 Zin c ch loride 1

 Zin c orth oph osph ate 2

  Total 164

TABLE 1 Summary of samples tested by chemical type
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hypochlorite generated perchlorate 
at a rate six to n ine t imes faster 
than the same product diluted to 
half strength.

Three of the sodium hypochlo-
r ite samples were a lso evaluated 
over time to determine whether the 
level of bromate, chlorate, or chlo-
rite also changed with age. No sig-
n ificant t rend was noted for in -
creasing or  decreasing bromate 
levels. This was expected because 
almost all of the bromine in chlo-
r ine and the bromide in sod ium 
hydrox ide—the pr imary ingredi-
ents in sodium hypo chlorite—are 
qu ick ly conver ted to bromate at 
the pH  of sod ium hypoch lor ite 
(Chlorine Institute, 2004). The lev-
els of chlorate and chlorite gener-
ally increased with age, but sepa-
rate research is needed to bet ter 
quantify that behavior.

Several factors were ident ified 
as cont r ibut ing to var iabilit y in 
these results.

•  Composite samples were col-
lected from manufacturers across 
one or more days of the manufac-
turer’s production retains. For the 
purposes of this study, the “date of 
manufactu re”  cor respond ing to 
these samples was the date of the 
earliest  reta in of the composite 
sample. This practice part icularly 
af  fected the precise correlation be -
tween age of the sod ium hypo-
chlorite and the corresponding per-
chlorate level.

•  The way the samples were 
stored and shipped to NSF prior to 
storage and analysis at N SF also 
added to the variability, given that 
both temperature and light have 
been reported to affect the rate of 
perchlorate formation.

•  Results were normalized to the 
maximum use level (M UL) for the 
chemical in the N SF list ing. The 
MULs were not necessarily propor-
tional to the strength of the sodium 
hypochlorite nor were they directly 
associated with the level of chlorate. 
The levels of perchlorate in this study 
have been presented as potential at-
the-tap levels because this was the 
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TABLE 2 Perchlorate occurrences in sodium hydroxide samples

  Perchlorate Perchlorate
 Samples— n  in Chemical— µg/ kg   At  the Tap— µg/ L

 22 ND (250) ND (0.03–0.05)

 1 700 0.07

 1 900 0.09

 1 600 0.12

 1 160 0.03

 1 110 0.01

n—n um ber, ND—n ot detected

ND results were below th e detect ion  level of th e analyt ical procedure as iden tified in  th e paren th eses. For 
calcu lat ion  of th e values in  colum n  3, th e level of perch lorate foun d in  th e ch em ical was m ult ip lied by 
th e m axim um  use level (MUL) cert ified for th e in dividual ch em ical. Not all sodium  h ydroxides h ave th e 
sam e cert ified MUL.

TABLE 3 Perchlorate concentration range in sodium hypochlorite samples*

 Concent rat ion   Samples—
 Range—µg/ L Samples— n Samples— %  Running %

 ND 7 9 9

 > ND–1.0 42 51 60

 > 1–2 9 11 71

 > 2–3 15 18 89

 > 3–4 4 5 94

 > 4–5 2 2 96

 > 5–6 0 0 96

 > 6–7 0 0 96

 > 7–8 0 0 96

 > 8 3 4 100

 Total 82 100

n—n um ber, ND—n on detected

*At-th e-tap in  µg/L
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primary concern being addressed 
through NSF 60 evaluations.

SUMMARY AND CONCLUSION

Test ing affirmed the recurrent 
presence of perchlorate in sodium 
hypochlorite. This appeared to be 
associated with the natural forma-
t ion of perchlorate from chlorate, 
but results suggested there may also 
be occurrences of perchlorate attrib-
utable to contamination from com-
ponent ingredients or manufactur-
ing processes.

The data compiled by N SF to 
date supported the data previously 
collected by M DEP on perchlorate 
occurrence in sodium hypochlorite. 
The data also supported the MDEP’s 
conclusion that the perchlorate lev-
els were probably not a concern for 
most water utilit ies that use sodium 
hypochlorite within a few weeks of 
production. However, perchlorate 
occurrence may be a concern for 
water systems that store sodium 

hypochlorite for longer periods or 
have residual levels of aged chemical 
in storage tanks that may contami-
nate new shipments.

The data further indicated that 
NSF 60 should address perchlorate 
contamination. Perchlorate should 
be a requ ired parameter for  a ll 
sodium hypochlorite products, and 
a single product allowable concen-
tration for perchlorate needs to be 
established in the standard. In addi-

tion, the data suggested a need for 
expirat ion dates on a ll sod ium 
hypochlor ite sh ipments to water 
utilit ies as well as on small contain-
ers of bleach that may be used by 
small systems.

For ut ilit ies that rout inely use 
so d iu m hyp o ch lo r it e supp l ies 
within 45 days of manufacture, the 
contribution of perchlorate is likely 
to be negligible unless there is some 
contamination of the original ingre-

FIGURE 2  Perchlorate levels in sodium hypochlorite (normalized to at-the-tap values)
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TABLE 4 Perchlorate summary by age of NaOCl

 Perchlorate

 Age of NaOCl at  Test ing   < 1 µg/ L > 1 µg/ L
 days after manufacture  Analysis— n > 1 µg/ L— n %  %

 � 30 53 0 100 0

 > 30 to � 45 32 1 97 3

 > 45 to � 60 25 2 92 8

 > 60 to � 90 24 4 83 17

 > 90 32 27 16 84

 Total 166

n—n um ber, NaOCl—sodium  h ypoch lorite
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dients. Ut ilit ies or small systems 
that store sodium hypochlorite for 
longer periods may encounter sig-
nificant levels of perchlorate in the 
finished drinking water. To mini-
mize the perchlorate r isk, sodium 
hypochlor ite should be stored in 
t he da rk  at  cool temperatu res, 
diluted if possible, and used within 
a few weeks of manufacture. Stor-
age tanks and piping should also be 

empt ied  o f aged  m ater ia l a nd 
flushed to minimize the potential 
for contamination.
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* * *  DRAFT REPORT * * *  

Execut ive Summar y 

I n  r ecent   year s,  t he  Massachuset t s  Depar t ment   of   Envir onment al  Pr ot ect ion  (MassDEP)  has 
under t aken a ser ies of   init iat ives and st udies t o ascer t ain t he ext ent  t o which t he per chlor at e ion 
is pr esent  in t he gr oundwat er  and sur f ace wat er s of  t he st at e.  While many quest ions r emain, based 
upon  t he  t ot alit y  of   inf or mat ion  obt ained  t o  dat e,  t he  agency  has  made  a  number   of   pr eliminar y 
f indings and conclusions: 

Occurrence 

The per chlor at e  ion  is not  per vasive  in sur f ace wat er  or  gr oundwat er   in Massachuset t s, having 
been  f ound  in  only  9  of   600  t est ed  public  wat er   supply  syst ems  at   or   above  an  analyt ical 
Repor t ing  Limit   of   1  ｐg/ L  (ppb).    Det ect ions  have  in  most   cases  been  r elat ed  t o  known  or  
suspect ed uses or  r eleases of  per chlor at e­cont aining mat er ials. 

Sources 

The  most   pr evalent   sour ces  of   per chlor at e  cont aminat ion  in  envir onment al  media  in 
Massachuset t s wer e f ound t o be blast ing agent s, milit ar y munit ions, f ir ewor ks, and, t o a lesser  
ext ent , hypochlor it e (bleach) solut ions.   Addit ionally, at  one locat ion, a per chlor ic acid user  was 
ident if ied as a signif icant  sour ce of  per chlor at e cont aminat ion t o a r iver  syst em.  

I mpacts 

The or der ­of ­magnit ude impact s associat ed wit h obser ved sour ces t o dat e include:  

ｸ＃ Blast ing agent s ­ hundr eds t o t housands of  ｐg/ L (ppb) in gr oundwat er  and small st r eams 
ｸ＃ Milit ar y Munit ions ­ hundr eds of  ｐg/ L (ppb) in gr oundwat er  
ｸ＃ Fir ewor ks ­  single digit  t o double digit  ｐg/ L (ppb) in gr oundwat er  
ｸ＃ I ndust r ial  Per chlor ic  Acid  Use  ­ hundr eds  of   ｐg/ L  (ppb)  in  ef f luent   f r om  municipal 

sewage t r eat ment  plant ; single t o double digit  ｐg/ L (ppb) in r eceiving r iver  syst ems 

Based  upon  a  limit ed  sampling  ef f or t ,  hypochlor it e  solut ions  used  at   wat er   and  wast ewat er  
t r eat ment  plant s wer e f ound t o cont ain bet ween 260 and 6750 ｐg/ L (ppb) of  per chlor at e, wit h 
concent r at ions  of   per chlor at e  incr easing  wit h  t ime  of   pr oduct   st or age.    This  could  r esult   in 
det ect able  levels  of   per chlor at e  (0.2  –  0.4  ｐg/ L)  in  chlor inat ed  dr inking  wat er   dist r ibut ion 
syst ems.  Per chlor at e  was  also  f ound  in  household  bleach,  f r om  89  ｐg/ L  (ppb)  t o  8000  ｐg/ L 
(ppb), wit h concent r at ions incr easing wit h t ime of  pr oduct  st or age.  While t he on­sit e dischar ge 
of   household bleach  via  washing machine use  could  r esult   in  low­level  impact s  t o gr oundwat er , 
dischar ges of  per chlor at e t o convent ional (anaer obic) sept ic t anks wer e f ound t o be t r eat ed t o 
less t han 1 ｐg/ L (ppb). 

Analyt ical 

The use of  a modif ied EPA Met hod 314.0 was shown t o r eliably det ect  and quant if y 1 ｐg/ L (ppb) 
or   gr eat er   concent r at ions  of   t he  per chlor at e  ion  in  dr inking  wat er   mat r ices  common  in 
Massachuset t s (i.e., less t han 500 ｐS/ cm specif ic conduct ance).   
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1.0  I NTRODUCTI ON 

Per chlor at e is of  concer n because of  it s t oxicit y.  I t  int er f er es wit h iodide t r anspor t  int o 
t he t hyr oid gland, decr easing t he availabilit y of  iodide needed f or  t he synt hesis of  t hyr oid 
hor mones,  and  t hus  has  t he  pot ent ial  t o  af f ect   met abolism  and  nor mal  gr owt h  and 
development ,  which  could  r esult   in  br ain  damage.  The  impact s  of   disr upt ing  t hyr oid 
hor mone synt hesis ar e gr eat est  on pr egnant  women and  t heir  developing f et uses,  inf ant s, 
childr en,  and  individuals  who  have  low  levels  of   t hyr oid  hor mones.      Mor e  inf or mat ion  in 
t his r egar d is available f r om MassDEP at  ht t p:/ / www.mass.gov/ dep/ br p/ dws/ per cinf o.ht m 

Lit t le is known about  t he pr evalence of  per chlor at e in t he envir onment , par t icular ly at  low 
concent r at ions.    This  is  due  in  lar ge  par t   t o  t he  r elat ively  r ecent   int r oduct ion  of   mass­
pr oduced  per chlor at e­cont aining  pr oduct s  t o  commer cial  and  indust r ial  mar ket places, 
combined wit h hist or ical limit at ions in analyt ical t est ing t echnologies.   

I n  an  ef f or t   t o  shed  some  light   on  t his  subj ect ,  MassDEP  has  over   t he  last   12  mont hs 
init iat ed a ser ies of  invest igat or y ef f or t s and pr ogr ams.  The pur pose of  t his r epor t  is t o 
explain  and  document   t hese  act ivit ies,  and  pr ovide  and  discuss  dat a  and  pr eliminar y 
f indings. 

2.0  BACKGROUND 

2.1.  Pr oduct ion and Uses of  Per chlor at e 

The  unusual  and  desir able  pr oper t ies  of   Per chlor ic  acid  and  per chlor at e  salt s  wer e 
f ir st   discover ed  in  t he  ear ly  par t   of   t he  20 t h  cent ur y.    Bot h  ar e  power f ul  oxidizing 
agent s t hat  ar e also except ionally st able and saf e t o use. (Schumacher , 1960)  

The  lar ge­scale  pr oduct ion  of   per chlor at e  salt s  began  in  t he  1940s  f or   milit ar y 
pur poses,  and  in  t he  f ollowing  decades,  f or   use  as  a  solid  oxidant   in  r ocket s  and 
missiles.  The t wo most  common salt s ar e ammonium and pot assium per chlor at e.  To t his 
day,  t he  def ense  indust r y  and  NASA  r emain  t he  lar gest   user s  of   per chlor at e  in  t he 
Unit ed  St at es.    Accor ding  t o  t he  Depar t ment   of   Def ense,  per chlor at e  is  cur r ent ly 
used  in over  250  t ypes of  munit ions.  (ht t p:/ / www.dodper chlor at einf o.net / f act s/ uses-
benef it s/ ) 

Given  t his  hist or y  and  st at us,  it   is  not   sur pr ising  t hat   concer n  over   r eleases  of  
per chlor at e  t o  t he  envir onment   has  f ocused  on  lar ge  per chlor at e  manuf act ur ing  and 
use f acilit ies locat ed in t he west er n US, as well as milit ar y inst allat ions t hr oughout  t he 
nat ion  –  including  Massachuset t s.    However ,  in  r ecent   year s  it   has  become  appar ent  
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t hat   t he  desir able  pr oper t ies  of   per chlor at e  and  per chlor ic  acid,  combined  wit h 
incr eased availabilit y due  t o  lar ge scale pr oduct ion ef f or t s, have  led  t o uses  in a wide 
var iet y  of   non­milit ar y  applicat ions  and  pr oduct s.    A  par t ial  list   of   t hese  uses  is 
pr ovided in Table 1.  

Table 1 
  Some Uses f or  Per chlor at e Salt s and Per chlor ic Acid (I ME, 2004 & GFS, 2005) 

Blast ing agent s  Br ass and copper  et ching 

Fir ewor ks  Paint s and enamels 

Road f lar es  Leat her  t anning  

Model r ocket  engines  Text ile bleaching agent   

Saf et y mat ches  Phot ogr aphic f lash powder  

Aut omot ive air  bag init iat or s   Oxygen gener at or s 

Analyt ical t est ing agent s   Ej ect ion seat s 

Elect r oplat ing oper at ions  Addit ive in polyvinyl chlor ide (PVC) 

Elect r opolishing oper at ions   Specialt y indust r ial uses 

This  br oadened  indust r ial  and  commer cial  usage  suggest s  t he  possibilit y  t hat  
per chlor at e cont aminat ion could be mor e widespr ead wit hin Massachuset t s  t han might  
be assumed. 

2.2.  Fat e and Tr anspor t  of  t he Per chlor at e I on 

I t  is not  only t he expanded uses of  per chlor at e pr oduct s t hat  dr ive 
concer n  over   accident al  or   incident al  r eleases  t o  t he  envir onment , 
but  also it s physical pr oper t ies and mobilit y in envir onment al media, 
especially gr oundwat er . 

Specif ically,  per chlor ic  acid  and  most   per chlor at e  salt s  will  r eadily  dissolve  in  wat er , 
gener at ing t he per chlor at e anion (Cl04), a t et r ahedr al ar r ay of  4 oxygen at oms ar ound 
a  cent r al  chlor ine  at om.    Alt hough  a  st r ong  oxidizing  agent ,  t he  per chlor at e  anion  is 
per sist ent   in  t he  envir onment ,  due  t o  t he  high  act ivat ion  ener gy  associat ed  wit h  it s 
(abiot ic) r educt ion t o Chlor at e (Cl03).  Mor eover , given it s r elat ively low char ge densit y, 
per chlor at e does not   f or m complexes wit h met als  in t he same manner  as ot her  anions, 
and,  in  it s  ionic st at e, does not  r eadily sor b  t o envir onment al media.  [Ur bansky, 2002] 
This  combinat ion  of   solubilit y,  st abilit y,  and  mobilit y  cr eat es  t he  pot ent ial  f or   bot h 
localized and ar ea­wide impact s of  t oxicological int er est . 
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2.3.  I nit ial Det ect ions of  Per chlor at e in Massachuset t s 

Per chlor at e  cont aminat ion  of   gr oundwat er   was  f ir st   document ed  in  Massachuset t s  in 
2000  at   t he  Massachuset t s  Milit ar y  Reser vat ion  (MMR)  on  Cape  Cod,  as  par t   of   sit e 
assessment  act ivit ies.  A number  of  discr et e plumes of  per chlor at e cont aminat ion have 
since been  ident if ied and char act er ized wit hin  t he 15,000­acr e Camp Edwar ds I mpact  
Ar ea  and  Tr aining  Ranges,  emanat ing  f r om  a  gr oundwat er   mound  in  t he  Nor t her n 
por t ion of   t he base.  Hist or ical use of  milit ar y munit ions and f lar es ar e t he suspect ed 
sour ces of  cont aminat ion, which r ange f r om hundr eds of  ｐg/ L in r elease ar eas, t o single 
digit  ｐg/ L levels in t he out lying edges of  gr oundwat er  plumes. (ht t p:/ / www.mmr .or g/ ) 

I n 2002, t hr ee municipal dr inking wat er  wells locat ed j ust  of f  t he MMR boundar y wer e 
f ound  t o  be  cont aminat ed  by  low  levels  of   per chlor at e.    The  impact ed  communit y  
subsequent ly  r equest ed  guidance  f r om  MassDEP  on  t he  healt h  signif icance  of   t his 
f inding,  which  led  t o  t he  issuance  by  t he  Depar t ment   of   a  dr inking  wat er   Healt h 
Advisor y of  1 ｐg/ L (see ht t p:/ / www.mass.gov/ dep/ br p/ dws/ per cinf o.ht m). 

I n t he f ollowing t wo year s, MassDEP cont inued t o assess t he t oxicological signif icance 
of   per chlor at e,  and  began  t o  obt ain  inf or mat ion  t hat   non­milit ar y  r eleases  of   t he 
cont aminant   wer e  possible  (e.g.,  via  f ir ewor ks).    I n  ear ly  2004,  t he  Depar t ment  
pr omulgat ed  emer gency  r egulat ions  r equir ing  public  wat er   supplies  t o  t est   f or  
per chlor at e, as t he f ir st  st ep in consider ing whet her  it  was necessar y and appr opr iat e 
f or  t he agency t o pr omulgat e a dr inking wat er  st andar d.  As t he dat a st ar t ed t o t r ickle 
in,  discover ies  of   per chlor at e  in  a  dr inking  wat er   sour ce  (gr oundwat er   or   sur f ace 
wat er )  t r igger ed  f ield  invest igat ions  designed  t o  “back  t r ack”  t o  t he  cont aminant  
r elease ar ea, and  ident if y  t he sour ce mat er ial(s). These ef f or t s and exper iences have 
led  t o  an  int er im  level  of   under st anding  of   t he  nat ur e  and  ext ent   of   per chlor at e 
cont aminat ion acr oss t he st at e. 

3.0  OCCURRENCE OF PERCHLORATE I N MASSACHUSETTS 

The  use,  disposal,  and/ or   accident al  or   incident al  dischar ge  of   per chlor ic  acid  or  
per chlor at e  pr oduct s  could  r esult   in  t he  cont aminat ion  of   envir onment al  media,  including 
sur f ace wat er  and gr oundwat er .  Recent  r epor t s have even suggest ed t he possibilit y of  t he 
“nat ur al”  pr oduct ion  of   per chlor at es  in  r ain  and  in  ar id  geological  ecosyst ems.    But   how 
pr evalent   is per chlor at e  in Massachuset t s,  a  r egion  t hat   is decidedly non­ar id  (44  inches 
of   pr ecipit at ion  per   year ),  and  a  st at e  wit hout   a  hist or y  of   signif icant   r ocket   pr opellant  
pr oduct ion or  use?  

Dat a  f r om public wat er   supply syst ems acr oss  t he st at e pr ovide a good st ar t ing point   t o 
begin answer ing t his quest ion. 
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Ther e  ar e  appr oximat ely  450  communit y  and  250  non­t r ansient / non­communit y  public 
wat er   supply  syst ems  in  Massachuset t s,  as  plot t ed  in  Figur e  1.    The  maj or it y  (89%)  of  
t hese  syst ems  obt ain  wat er   exclusively  f r om  gr oundwat er   aquif er s.    Collect ively,  t his 
inf r ast r uct ur e  const it ut es  a  lar ge,  geogr aphically  and  geologically  diver se  univer se  of  
wat er  qualit y indicat or s.   

Communit y  public wat er   supply wells  in Massachuset t s ar e compr ised pr imar ily of   shallow 
over bur den  wells  in  wat er ­t able  aquif er s,  pr oviding  a  good  vehicle  t o  det ect   r ecent  
r eleases  of   soluble,  mobile  cont aminant s  like  per chlor at e.    Non­t r ansient / non­communit y 
public  wat er   supplies  in  Massachuset t s  ar e  compr ised  of   ext r act ion  wells  f r om  bot h 
over bur den  and  bedr ock  aquif er s,  ser vicing  a  var iet y  of   buildings  and  user s  (e.g., 
condominiums, schools). 

I n  t he  last   year ,  85%  (379)  of   t he  communit y  and  86%  (212)  of   t he  non­t r ansient / non-
communit y public wat er  supplies  in Massachuset t s (gr oundwat er  and sur f ace wat er s) have 
been  t est ed  f or   t he  pr esence  of   per chlor at e,  using  analyt ical  met hodologies  and 
labor at or ies capable of  achieving a 1 ｐg/ L Repor t ing Limit .   Of   t hese 591 wat er  supplies, 
only 12 sour ces  in 9 wat er  supply syst ems have det ect ed per chlor at e above 1 ｐg/ L  (some 
syst ems have mult iple gr oundwat er  pr oduct ion wells  in close pr oximit y).   The communit ies 
wher e t hese 9 wat er  supply syst ems ar e locat ed ar e illust r at ed in Figur e 2. 

A summar y of   t he  r elevant  syst em par amet er s and  f indings  f or   t hese 9 wat er  supplies  is 
pr ovided in Table 2, including t he r ange of  per chlor at e concent r at ion values r epor t ed since 
t he st ar t  of  t est ing (ear ly 2004). 

As  can  be  seen,  per chlor at e  is  not   widely  pr evalent   in  public  wat er   supplies  acr oss  t he 
st at e, at  least  above 1 ｐg/ L.  Addit ional conclusions and obser vat ions of  not e in t his r egar d 
ar e pr ovided below: 

Ｂ＃ Alt hough det ect ions have been limit ed,  t hey have occur r ed acr oss t he st at e,  in 
a  number   of   land­use  and  geologic  set t ings,  in  bot h  over bur den  and  bedr ock 
aquif er s. 

Ｂ＃ The  only  impact ed  sur f ace  wat er   supply  was  t hat   f or   t he  Town  of   Tewksbur y, 
which  dr aws  it s  dr inking  wat er   f r om  t he  Mer r imack  River ,  t he  st at e’s  second 
lar gest   r iver ,  wit h  a  5000  squar e  mile  wat er shed  and  aver age  mean  f lowr at e 
gr eat er   t han  5000  cubic  f eet   per   second  (CFS).    I n  t his  case,  t he  sour ce  of  
cont aminat ion  in  t he  r iver   was  event ually  t r aced  t o  an  indust r ial  user   of  
Per chlor ic acid. 

Per chlor at e Occur r ence         Page 4 of  48      Dr af t  Repor t   

MassDEP      Apr il 2006  



* * *  DRAFT REPORT * * *   

Figur e 1 – Public Wat er  Supplies in Massachuset t s 

Figur e 2 – I mpact ed Public Wat er  Supplies in Massachuset t s 

Per chlor at e Occur r ence         Page 5 of  48      Dr af t  Repor t   

MassDEP      Apr il 2006  



* * *  DRAFT REPORT * * *  

Table 2  
Massachuset t s Public Wat er  Supplies I mpact ed by at  least  1 ｐg/ L of  Per chlor at e  

(Dat a cur r ent  as of  Mar ch 2005)  

Town  Syst em(s)  Descr ipt ion  Aquif er   Avg  Sampling  Concent r at ion  Likely 
MGD  Rounds  Range ｐg/ L  Sour ce(s) 

Boxbor ough  Har var d Ridge  Condominium  bedr ock  0.013  36  783 ­ 1300  Blast ing 

Chest er f ield  Davenpor t  Bldg  Town Of f ice  bedr ock  0.001  3  1­1.5  Fir ewor ks 

Hadley  Mt  War ner  Well 
# 2 

Municipal 
wat er  supply 

over bur den  0.720  6  1.5 – 3.8   Unknown 

Millbur y  Aquar ian – Wells 
J acques 1 & 2 

Municipal 
wat er  supply 

over bur den  1.664  8  16.1 – 45.3  Blast ing 

Sout hbr idge  I ndust  Company 
Well # 1 

I ndust r ial 
Facilit y 

bedr ock  0.001  4  N.D. – 3.1  Unknown 

Tewksbur y  Mer r imack River  
I nt ake 

Municipal 
wat er  supply 

N/ A  2.535  >50  N.D. – 3.26  I ndust r ial 
Dischar ge 

West f or d  Nut t ings Road  Municipal 
wat er  supply 

over bur den  1.734  8  N.D. – 3.7  Blast ing 

West por t   High School 
1 & 2 

School  bedr ock  0.001  13  1.06 – 3  Fir ewor ks 

Williamst own  Mt  Gr eylock 
School 1 & 2 

School  bedr ock  0.005  14  1.03 ­ 10  Fir ewor ks 

Ｂ＃ I n  7  of   t he  9  cases,  t he  sour ce  of   cont aminat ion  appear s  t o  have  been 
ident if ied,  including: 3 sit uat ions wher e blast ing act ivit ies occur r ed wit hin one­
half   mile  of   t he  impact ed  wat er   supply  well(s),  and  have  likely  r esult ed  in  t he 
obser ved  per chlor at e  impact s;  3  sit es  wher e  near by  f ir ewor ks  displays  appear  
t o  be  t he  likely  cause  of   cont aminat ion;  and  an  indust r ial  Per chlor ic  acid  user . 
The ot her  2 wat er  supplies have shown low­level impact s up t o 4 ｐg/ L, wit hout  a 
clear   sour ce,  alt hough  one  syst em  (Hadley)  is  locat ed  in  an  agr icult ur al  ar ea 
wher e t he use of  per chlor at e­cont aining f er t ilizer s is possible. 

One addit ional dr inking wat er  dat abase is also available t o pr ovide some per spect ive in t his 
mat t er :  bot t led wat er .  Companies t hat  sell bot t led wat er  in Massachuset t s ar e r egulat ed 
by  t he  Massachuset t s  Depar t ment   of   Public  Healt h  (DPH),  which  est ablishes  t est ing 
r equir ement s f or  t hese pr oduct s.  Since ear ly 2004, all bot t led wat er  pur veyor s have been 
r equir ed t o t est  f or  t he pr esence of  per chlor at e. 
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This  t est ing  inf or mat ion  and  dat a  is  available  on  t he  Massachuset t s  DPH  web  sit e  at  
ht t p:/ / www.mass.gov/ dph/ f pp/ pdf / per chlor at e.pdf ,  and  as  of   12/ 7/ 04,  cont ained  t est  
dat a  f or   50  bot t led  wat er   pr oduct s.    These  50  pr oduct s  obt ain  t heir   wat er   f r om  7 
locat ions  in  Massachuset t s,  34  locat ions  in  12  ot her   st at es,  3  locat ions  in  Canada,  and  6 
locat ions  in  4  ot her   count r ies.    All  of   t hese  pr oduct s  have  r epor t ed  per chlor at e 
concent r at ions of  Not  Det ect ed at  a Repor t ing Limit  of  1 ｐg/ L. 

4.0  SOURCES OF PERCHLORATE I N MASSACHUSETTS 

A  number   of   r epor t s  exist   document ing  t he  nat ur e  and  ext ent   of   per chlor at e 
cont aminat ion  at   per chlor at e  pr oduct ion  f acilit ies,  and  at   milit ar y  inst allat ions,  including 
t he  Massachuset t s  Milit ar y  Reser vat ion  (MMR)  on  Cape  Cod.      However ,  despit e  our  
evolving  knowledge  on  t he  use  and/ or   pr esence  of   per chlor at es  in  a  wide  var iet y  of   non-
milit ar y pr oduct s,  lit t le  inf or mat ion exist s on  t he “r eal wor ld”  impact s of   t hese mat er ials 
on sur f ace and gr oundwat er  qualit y.  

For   t his  r eason,  t he  det ect ion  of   t he  per chlor at e  ion  in  dr inking  wat er   sour ces  in 
Massachuset t s  t r igger ed  invest igat ions  by  MassDEP  t o  det er mine  and  examine  t he 
suspect ed  sour ce(s)  of   cont aminat ion.      These  invest igat ions  included  sit e­specif ic 
assessment   act ivit ies  at   and  upgr adient   of   t he  impact ed  wat er   supplies,  t oget her   wit h 
dir ect ed t est ing and evaluat ion pr ogr ams of  suspect ed sour ce mat er ials and act ivit ies.  

On  t he  basis  of   t hese  ef f or t s,  in  addit ion  t o  milit ar y  munit ions,  3  ot her   per chlor at e­
cont aining pr oduct s  in gener al commer ce wer e  ident if ied as pot ent ial  sour ce mat er ials of  
st at e­wide signif icance: 

ｸ＃ Explosive Mat er ials 
ｸ＃ Fir ewor ks 
ｸ＃ Hypochlor it e/ Bleach Solut ions 

A  f our t h sour ce of  per chlor at e cont aminat ion of  a maj or  wat er  supply  (Mer r imack River ) 
was  f ound  t o  be  an  indust r ial  user   of   per chlor ic  acid  wit h  a  wast ewat er   dischar ge  t o  a 
Publicly­owned Tr eat ment  Wor ks  (POTW).   While  t he pr evalence of   t hese  t ypes of  user s 
is unknown,  it   is clear   t hat , on a mass­balance basis, such dischar ges can be a signif icant  
sour ce of  sur f ace wat er  and/ or  gr oundwat er  cont aminat ion. 

4.1.  Explosive Mat er ials  

Per chlor at e  salt s  (sodium,  ammonium,  and/ or   pot assium)  ar e  used  in  some  explosive 
mat er ials,  pr incipally  “wat er   gels”  and  “emulsion”  blast ing  agent s,  as  well  as  some 
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blast ing caps.   Many quest ions  r emain, however , on wher e and how  t hese pr oduct s ar e 
used, and how t hey do or  could impact  envir onment al media, especially gr oundwat er . 

Wat er  gels ar e explosive mat er ials cont aining wat er , oxidizer s, f uel, plus a cr oss­linking 
agent .  Emulsions  ar e  explosive  mat er ials  cont aining  oxidizer s  t hat   ar e  dissolved  in 
wat er   dr oplet s,  sur r ounded  by  an  immiscible  f uel;  or   dr oplet s  of   an  immiscible  f uel 
sur r ounded by wat er  cont aining a dissolved oxidizer .  Bot h t ypes of  pr oduct s wer e f ir st  
developed  in  t he  1960s;  pr esent ly,  emulsions  ar e  mor e  widely  used  t han  wat er   gels. 
Bot h ar e sold and deliver ed in bulk f or m or  as packaged pr oduct s.  (I ME, 2004) 

Most   wat er   gels  and  emulsions  ar e  classif ied  as  “blast ing  agent s”,  as  opposed  t o  high 
explosives, because t hey ar e “insensit ive” mat er ials t hat  ar e dif f icult  t o det onat e. This 
is a benef icial at t r ibut e,  f or   saf et y  r easons.     However ,  f or   cer t ain dif f icult   blast ing 
applicat ions,  it   is desir able t o  incr ease t he sensit ivit y of   t hese pr oduct s; f or  example, 
at   wet ,  wat er ­sat ur at ed  const r uct ion  sit es  wher e  t he  explosive  is  subj ect ed  t o  high 
st at ic  or   dynamic  pr essur es.    Repor t edly,  per chlor at e­sensit ized  blast ing  agent s  ar e 
among t he best  choices in t hese sit uat ions. (I ME, 2004) 

I t   is  dif f icult   t o  ascer t ain  how  much  per chlor at e  is  cont ained  wit hin  a  specif ic 
explosive mat er ial.  This is because MSDS document at ion pr ovided f or  t hese pr oduct s 
of t en  specif y  a  r ange,  st ar t ing  wit h  zer o  per cent ,  or   a  “less  t han”  not at ion;  f or  
example:   

ｸ＃ Hydr omit e 400 Ser ies  (Aust in Powder  Co): 0­5% ammonium per chlor at e and 0-
5% sodium per chlor at e (ht t p:/ / www.aust inpowder .com/ Blast er sGuide 

ｸ＃ Dynosplit ®E (Dyno­Nobel): 0­15% sodium per chlor at e 
ht t p:/ / www.dynonobel.com/ dynonobelcom/ en/ global/  

ｸ＃ Slur r an 915  (Slur r y Explosive Cor por at ion): <7% sodium per chlor at e        
ht t p:/ / www.slur r yexplosive.com/ pr oduct s.ht m 

Dur ing t he cour se of  MassDEP’s invest igat ion, t he highest  concent r at ion of  per chlor at e 
encount er ed  in  an  explosive  mat er ial  was  “20%  ­  30%”  f or   Slur r an  XLS,  a  wat er gel 
pr oduct   manuf act ur ed  by  Slur r y  Explosive  Cor por at ion  (SEC).    While  r epor t edly  not  
added,  small  amount s  of   per chlor at e  (0.1%)  could  never t heless  be  pr esent   in  ANFO 
(Ammonium  Nit r at e/ Fuel  Oil),  or   ot her   explosive  pr oduct s,  given  t he  use  of   Chilean 
nit r at es by some manuf act ur er s (e.g., see MSDS # 1019 f or  Unimaxﾣ by Dyno Nobel, at  
ht t p:/ / www.dynonobel.com/ NR/ r donlyr es/ 23F3B92C­2FCD­4475­9896-
24D401BF88CD/ 0/ 1019PackagedDynandBlast ingGel012405.pdf ) 

While  t he  exact   per cent age  of   per chlor at e  salt s  in  an  explosive  mat er ial  may  be 
dif f icult  t o obt ain, t he over all amount  of  t his added chemical sensit izer  is gener ally not  
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suf f icient   t o  change  t he  mat er ial’s  st at us  as  a  “blast ing  agent ”.  This  means  t hat   t he 
pr oduct   is  st ill  r elat ively  saf e,  and  will  not   det onat e  wit hout   a  “boost ”  f r om  ot her  
explosive  char ges.   This  in  t ur n  leads  t o  t he use of   a  ser ies of   explosive mat er ials  in 
and among blast  holes, including det onat or s, pr imer s, and boost er s, loaded and f ir ed in 
a manner  and sequence t o ensur e t he int r a and int er  blast  hole “chain r eact ion” needed 
t o det onat e all element s in t he explosive t r ain. 

The ef f ect ive pr opagat ion and magnif icat ion of  t his shock wave ­ a t r ansient  pr essur e 
pulse t hat  t r avels at  super sonic velocit y –  is an essent ial pr er equisit e f or  ensur ing t he 
det onat ion  of   t he  per chlor at e­cont aining  explosive  mat er ials.    A  number   of   f act or s, 
however ,  can  lead  t o  one or  mor e  “misf ir es”  in  t his  sequence,  including:    an excessive 
gap  bet ween  a  pr imer   or   boost er   char ge  and  t he  blast ing  agent ,  t iming  pr oblems, 
f or mat ion char act er ist ics, and, in t he case of  wat er  gels, low t emper at ur es.    

4.1.1.  Pot ent ial Envir onment al Release Mechanisms and Pat hways 

Per chlor at e­cont aining  explosive  mat er ials  could  r esult   in  envir onment al 
cont aminat ion  and/ or   lead  t o  human  healt h  exposur es  via  t he  f ollowing  act ivit ies, 
uses, and/ or  scenar ios:  

ｸ＃ Misf ir es.  While  misf ir es  ar e  a  maj or   indust r y  concer n  and  high  pr ior it y  – 
necessit at ing  immediat e and r igor ous  r emedial ef f or t s –  it   is not  unr easonable 
t o assume t hat  some un­det onat ed pr oduct  may not  be r ecover ed at  some sit es; 
especially  if   bulk  or   even  packaged  mat er ials  ar e  scat t er ed  t hr oughout   a 
blast ing  zone as a  r esult   of   t he par t ial  det onat ion of   a blast   hole.   This  could 
leave pocket s of  un­r eact ed per chlor at e salt s wit hin  t he blast   f r agment s/ r ock 
pile, and lead t o t he solubilizat ion and mobilizat ion of  t he per chlor at e ion. 

ｸ＃ Placement  (e.g., pumping) of  bulk mat er ials int o open bor eholes.  Depending upon 
t he  r heology  and  densit y  of   t he  agent ,  and  t he  pr esence,  degr ee  and 
connect iveness  of   f or mat ion  f r act ur es,  it   would  seem  r easonable  t o  speculat e 
t hat  some pr oduct  could migr at e out  of  a blast  hole and not  be det onat ed.  This 
may  be  mor e  of   an  issue  f or   emulsion  pr oduct s,  given  t hat   t he  cr oss­linking 
agent  used in wat er  gels leads t o a r epor t edly st able gelat inous consist ency.   

ｸ＃ Placement   of   compr omised  and/ or   opened  packaged  pr oduct s  int o  blast   holes. 
Packaged mat er ials ar e of t en slit  upon being loaded int o a blast ing hole, t o allow 
t hem t o mor e complet ely f ill t he f ull cr oss­sect ional ar ea, and/ or  t o r elease any 
air  wit hin  t he packages and ensur e sinking when  lower ed  int o wet  holes.  (I ME, 
2005).  This  again  could  place  bulk/ uncont ained  pr oduct   int o  t he  open 
envir onment , wit h t he concer ns ar t iculat ed above. 
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ｸ＃ Bad Housekeeping.  Spills of  packaged or  bulk mat er ial t o or  int o t he gr ound, or  
insuf f icient   misf ir e  r ecover y  ef f or t s,  can  place  or   leave  bulk/ uncont ained 
pr oduct  in t he open envir onment . 

ｸ＃ Blast  Rock Pr ocessing.    Cr ushing r ock blast ed by per chlor at e cont aining agent s 
can gener at e dust  and par t iculat es t hat  may cont ain t r ace levels of  per chlor at e 
(especially in t he case of  misf ir es).   Run­of f  or  washing oper at ions of  t his r ock 
can also r esult  in sur f ace wat er  and/ or  gr oundwat er  pollut ion. 

ｸ＃ Nor mal  Residuals.  The  det onat ion  of   explosive  mat er ials  is  a  violent   chemical 
r eact ion,  in  which  component   molecules  ar e  t hought   t o  be  inst ant aneously 
dest r oyed  or   decomposed  by  a  pr essur e  pulse  moving  t hr ough  t he  mat er ial  at  
super sonic speed.   While  it  seems r easonable  t o assume t hat   t he r esidue f r om 
such  a  r eact ion  should  be  essent ially  f r ee  of   per chlor at e  salt s,  MassDEP  has 
not   t o  dat e  seen  indust r y  dat a  in  t his  r egar d.    Given  t he  par t s­per ­billion 
concer n wit h per chlor at e in t he envir onment , even “negligible” r esiduals f r om a 
lar ge blast ing ef f or t  may be of  signif icance in t his r egar d. 

4.1.2.  Blast ing near  Public Wat er  Supply Syst ems 

To dat e, MassDEP has obt ained dat a f r om 3 sit es in Massachuset t s wher e blast ing 
oper at ions have  r esult ed  in  t he cont aminat ion of  sur f ace and/ or  gr oundwat er  wit h 
per chlor at e, and appar ent   impact s t o near by dr inking wat er  wells.   These sit es ar e 
locat ed  in  t he  t owns  of   Millbur y,  West f or d,  and  Boxbor ough.    Available  dat a  on 
explosive  mat er ials  used  at   each  of   t hese  sit es  is  pr ovided  in  Table  3.      All  3 
locat ions employed t he same blast ing cont r act or .  

4.1.2.1.  Millbur y 

Blast ing  oper at ions  occur r ed  at   t he  Millbur y  sit e  f r om  J uly  10,  2002  t hr ough 
J anuar y 6,  2004.  Much of   t he blast   r ock  was  r eused at   t he  sit e  t o  f acilit at e 
const r uct ion of  a  lar ge shopping mall, which was essent ially const r uct ed on  t he 
side of  a bedr ock hill (see Figur e 3).  I mpor t ant ly, r unof f  f r om t he r oof  dr ains 
of  t he mall buildings ar e dischar ged t o t he subsur f ace; in some cases int o ar eas 
wher e blast ­r ock has been deposit ed. 

I n May 2004, per chlor at e was det ect ed in t wo (over bur den) public wat er  supply 
wells  ­  J acques  #   1  &  J acques  # 2  ­  at   concent r at ions  of   45.3  ｐg/ L  and  21.6 
ｐg/ L,  r espect ively.    Bot h  wells  wer e  closed  down,  and  MassDEP  began  an 
it er at ive  sear ch  f or   t he  sour ce(s)  of   per chlor at e  cont aminat ion,  init ially 
f ocusing on t he  
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Table 3:  Use of  Explosive Pr oduct s at  3 Const r uct ion Sit es 
 (Per  at t est at ions of  Blast ing Company) 

Town/  Dat es  Explosives and Blast ing Agent s (Abr idged List )  Per chlor at e 
per  MSDS?Pr oduct  Name  Manuf act ur er   Type  Pounds 

Millbur y  ANFO & ANFO WR  Dyno­Nobel  ANFO  621,252  Not  List ed 

7/ 02 – 1/ 04 
EZ­Det   Ensign­Bickf or d  Blast  Cap  Not  Avail  Not  given 

Slur r an 406  SEC  Wat er gel  74,257  Not  List ed 

Det agel Pr esplit   SEC  Wat er gel  360  < 7% SP 

Emgel > 4 inches  MSI   Emulsion  2,332  Not  List ed 

Emgel 2” & 3”  MSI   Emulsion  82,722  Not  List ed 

Opt ipr ime Boost er s  Ensign­Bickf or d  Boost er   Not  Avail  Not  List ed 

West f or d  ANFO & ANFO WR  Not  Avail  ANFO  94,740  Not  Avail 

8/ 03 ­ 8/ 04 
EMGEL 200 & 250  MSI   Emulsion  474  Not  List ed 

Hydr omit e 860  Aust in  Emulsion  3,254  Not  List ed 

Slur r an XLS  SEC  Wat er gel  9,563  20­30% AP 

Slur r an XG  SEC  Wat er gel  1,029  Not  Avail 

Unimax  Dyno Nobel  Dynamit e  5,088  Not  List ed 

Boxbor ough 

11/ 03 

I nf or mat ion not  cur r ent ly available 

sampling  and  analysis  of   near by  pr ivat e  dr inking  wat er   wells,  t he  Blackst one 
River ,  and  cont r ibut ing  t r ibut ar ies.    By  J une,  t hese  ef f or t s  had  t r aced 
cont aminat ion  back  t o  a  mall  development   sit e  locat ed  1000  f eet   west   of   t he 
impact ed  wells.  By  t he  beginning  of   J uly,  conf ir mat ion  was  obt ained  t hat  
per chlor at e­cont aining blast ing agent s wer e used at  t he mall development  sit e.  

The  mall  owner s  r et ained  an  envir onment al  consult ing  f ir m,  who  pr oceeded  t o 
conduct  addit ional  invest igat ive act ivit ies  t o  ident if y  t he nat ur e and ext ent  of  
cont aminat ion – and look f or  ot her  pot ent ial sour ces of  per chlor at e r eleases.    

To  dat e,  assessment   ef f or t s  have  disclosed  t ens  t o  hundr eds  of   ｐg/ L  of  
per chlor at e  in sur f ace wat er   r unof f   syst ems, over bur den monit or ing wells, and 
bedr ock  monit or ing  wells  on  t he  mall  pr oper t y.    I n  t ot al,  9  pr ivat e  dr inking 
wat er  wells have been  t est ed,  t hough none appear   t o be dir ect ly downgr adient  
of  t he mall ar ea. None of  t hese wells wer e f ound t o cont ain per chlor at e above 1 
ｐg/ L. 
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Millbur y, MA 
Per chlor at e Conc 

Figur e 3:  Millbur y, MA  Blast ing Sit e 

Monit or ing  wells  upgr adient   of   t he  mall  sit e  and  upgr adient   of   t he  pr esumed 
mall plume ar ea have shown N.D. f or  per chlor at e at  a Repor t ing Limit  of  1 ｐg/ L. 
No ot her  sour ces of  per chlor at e have been ident if ied wit hin t he vicinit y of  t his 
sit e. 

4.1.2.2.  West f or d 

Blast ing  oper at ions  occur r ed  at   t he  West f or d  sit e  f r om  August   26,  2003  t o 
August   25,  2004,  f or   t he  pur pose  of   const r uct ing  a  new  municipal  building 
(highway  gar age).      The  sit e  is  sur r ounded  by  a  number   of   act ive  and  inact ive 
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(r ock) quar r ying oper at ions, which have pr esumably used a var iet y of  explosive 
mat er ials f or  decades.  

I n J uly 2004, 2 ｐg/ L of  per chlor at e was det ect ed in t he Cot e Well, a municipal 
wat er   supply  locat ed  appr oximat ely  one­half   mile  nor t heast   of   t he  highway 
gar age sit e (see Figur e 4).   

Figur e 4:  West f or d, MA  Blast ing Sit e 

This  det ect ion  of   per chlor at e  r esult ed  in  t he  shut   down  of   t he  Cot e  well,  and 
use  of   alt er nat ive  wat er   supply  sour ces.    I t   is  int er est ing  t o  not e  t hat   t wo 
ear lier  r ounds of  sampling of  t his public wat er  supply,  in Mar ch and Apr il 2004, 
r epor t ed N.D. f or  per chlor at e at  a Repor t ing Limit  of  1 ｐg/ L. 
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Following t he shut  down of  t he well, t he West f or d Wat er  Depar t ment  began t o 
conduct   addit ional  t est ing  of   monit or ing  wells  and  sur f ace  wat er s.    By  ear ly 
August ,  cont aminat ion  was  t r aced  back  t o  t he  highway  gar age  locat ion,  via 
det ect ions of  t ens t o hundr eds of  ｐg/ L of  per chlor at e in sur f ace wat er s at  and 
exit ing  t he  const r uct ion  ar ea.    I n  mid­August ,  MassDEP  began  t est ing  pr ivat e 
wat er  supply wells near   t he sit e.   On August  23r d, dat a was  r eceived  indicat ing 
t he pr esence of  425 ｐg/ L of  per chlor at e in a pr ivat e dr inking wat er  well locat ed 
wit hin  a  f ew  hundr ed  f eet   of   t he  const r uct ion  sit e;  t he  r esident s  wer e 
immediat ely advised  t o cease using  t he wat er   f or  dr inking or  cooking pur poses. 
Over  t he next  4 mont hs, 15 addit ional pr ivat e dr inking wat er  wells wit hin 4000 
f eet   of   t he  highway  gar age  locat ion  wer e  t est ed.    Alt hough  t hese  wells 
appear ed  t o  be  hydr aulically  upgr adient   or   cr oss­gr adient   f r om  t he  suspect ed 
sour ce ar ea, some wer e dr awing f r om t he bedr ock aquif er , and wer e sampled as 
a pr ecaut ionar y measur e.   All dat a f r om t hese wells wer e N.D. f or  per chlor at e 
at  a Repor t ing Limit  of  1 ｐg/ L. 

Addit ional  invest igat ions  wer e  also  conduct ed  at   an  adj acent   quar r y,  including 
sampling  of   on­sit e  pot able  and  pr ocess­wat er   wells.    Per chlor at e  was  not  
ident if ied,  leading  MassDEP  t o  conclude  t hat   blast ing  at   t he  Highway  Gar age 
sit e – using explosive mat er ials t hat  cont ained up t o 30% ammonium per chlor at e 
­ appear s t o be t he likely sour ce of  obser ved cont aminat ion. 

4.1.2.3.  Boxbor ough 

Blast ing was conduct ed at  t he Boxbor ough locat ion dur ing November  of  2003, t o 
f acilit at e t he const r uct ion of  a new wast ewat er  t r eat ment  plant  at  a r esident ial 
condominium complex. 

I n  Apr il  2004,  4.87  ｐg/ L  of   per chlor at e  was  det ect ed  in  one  of   5  on­sit e 
pr oduct ion  wells.    The  ot her   4  wells  r epor t ed  N.D.    I n  Sept ember ,  however , 
t est ing of  a second well  (Dunst er  House)  ident if ied 791 ｐg/ L of  per chlor at e; a 
r e­t est   t wo  weeks  lat er   indicat ed  1080  ｐg/ L.    A  peak  concent r at ion  of   1300 
ｐg/ L was r epor t ed f or  t his well in November  2004.  (See Figur e 5) 

All  f ive pr oduct ion wells  ar e believed  t o be bedr ock wells,  spaced about  200 – 
500  f eet   f r om  each  ot her .  The  most   impact ed  well  is  locat ed  wit hin  sever al 
hundr ed f eet  of  t he blast ing oper at ions.   

At   t he  pr esent   t ime,  MassDEP  does  not   have  inf or mat ion  on  t he  t ypes  and 
quant it ies  of   explosive  mat er ials  used  at   t his  locat ion,  but   suspect s  t hat  
per chlor at e­cont aining blast ing agent s wer e among t he invent or y of  pr oduct s. 
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Figur e 5:  Boxbor ough, MA  Blast ing Sit e 

I n addit ion t o t he 5 condominium wells, appr oximat ely 20 ot her  dr inking wat er  wells 
locat ed  wit hin  1  mile  of   t he  sit e  wer e  sampled  and  analyzed  f or   per chlor at e, 
including 5 pr ivat e wells and 15 “t r ansient  non communit y” public wat er  supply wells. 
All r esult s wer e N.D. at  a Repor t ing Limit  of  1 ｐg/ L. 

Because  t he  condominium  did  not   init ially  have  an  alt er nat ive  wat er   supply  opt ion, 
r esident s cont inued using t he Dunst er  Well, unt il  t he end of  2004, t hough all wer e 
advised t o use bot t led wat er  f or  dr inking and cooking.   
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4.1.3.  Discussion 

The  lines  and  weight   of   evidence  appear   suf f icient   t o  conclude  t hat   blast ing 
act ivit ies at  t he 3 sit es descr ibed above r esult ed in cont aminat ion of  sur f ace wat er  
and gr oundwat er , and impact s t o downgr adient  public dr inking wat er  supply wells: 

ｸ＃ Per chlor at e  was  pr esent   in  blast ing  agent s  used  at   t he  Millbur y  and 
West f or d sit es, and is suspect ed at  t he Boxbor ough sit e; 

ｸ＃ Envir onment al monit or ing and assessment  dat a ar e consist ent  wit h a sour ce 
r elease wit hin t he ar ea of  blast ing; and 

ｸ＃ No  ot her   plausible  sour ces  or   sour ce  ar eas  of   per chlor at e  cont aminat ion 
have been ident if ied at  any of  t hese locat ions. 

What   is  not   clear   is  why  cont aminat ion  at t r ibut able  t o  t he  use  of   explosive 
mat er ials has only been obser ved at  3 public wat er  supplies  ­ out  of  a univer se of  
almost   600  t est ed  sour ces.    Given  t he  degr ee  of   const r uct ion  (and  blast ing) 
act ivit ies  in Massachuset t s, and  t he envir onment al per sist ence and mobilit y of   t he 
per chlor at e  ion,  why  haven’t   mor e  wat er   supplies  been  impact ed?    Possible 
explanat ion include: 

ｸ＃ Per chlor at e­cont aining  explosive  pr oduct s  ar e  r elat ively  new  f or mulat ions, 
and  it   would  appear   t hat   t heir   use  has  signif icant ly  incr eased  in  t he  last  
decade.  I t  might  t ake t ime f or  ot her  impact s t o be obser ved; and/ or  

ｸ＃ The  specif ic  pr act ices  and/ or   blast ing  agent s  used  by  t he  (same)  blast ing 
cont r act or   at   t hese  3  sit es  may  have  r esult ed  in  t hese  (unint ended  and 
unant icipat ed) consequences.   

I nvest igat ions and consider at ions in t his mat t er  cont inue. 

4.1.4.  Nit r at e 

Ther e  is a blast ing­r elat ed nexus bet ween per chlor at e and nit r at e. Dissolved  in an 
aqueous solut ion, bot h ar e anions, which  r esult   in signif icant  gr oundwat er  mobilit y. 
Bot h  ar e  gener ally  pr esent   in  per chlor at e­cont aining  blast ing  agent s.    Mor eover , 
per chlor at e  indust r y  r epr esent at ives  have  r aised  concer ns  over   t he  pot ent ial 
envir onment al  impact s  f r om  nit r at es,  which  ar e  by  f ar   t he  mor e  pr edominant  
ingr edient   in  explosives,  including  t hose  pr oduct s  t hat   would  be  used  in  lieu  of  
per chlor at e­cont aining  blast ing  agent s.    For   example,  ANFO  (ammonium  nit r at e  + 
f uel oil) is commonly about  94% ammonium nit r at e. 
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Fr om  a  r egulat or y  per spect ive,  t he  4­or der s­of ­magnit ude  dispar it y  bet ween  t he 
cur r ent   nit r at e  dr inking  wat er   st andar d  of   10  mg/ L  and  MassDEP  per chlor at e 
dr inking wat er  advisor y of  1 ｐg/ L suggest s t hat  an incr eased concer n and emphasis 
on  per chlor at e  is  not   unf ounded.    Mor eover ,  MassDEP  is  not   awar e  of   any  public 
wat er  supply  t hat  became cont aminat ed wit h mor e  t han 10 mg/ L of  nit r at e as  t he 
likely r esult  of  near by blast ing act ivit ies. 

However , t her e may be ut ilit y  in est ablishing a per chlor at e/ nit r at e link in blast ing­
r elat ed  cont aminat ed  plumes,  given  t hat   all  wat er   supplies  r out inely  t est   f or  
nit r at es. 

Figur e  6  plot s  t he  last   10  year s  of   r out ine  nit r at e  monit or ing  dat a  f or   t he  3 
blast ing­r elat ed impact ed wat er  supplies.  

Figur e 6 
Nit r at e Levels in Wells I mpact ed by Per chlor at e f r om Suspect ed Blast ing Sour ces 

Blast ing Blast ing 

Blast ing  Blast ing 

Per chlor at e Occur r ence         Page 17 of  48  Dr af t  Repor t    
MassDEP      Apr il 2006  



* * *  DRAFT REPORT * * *   

The  above  dat a  suggest   t he  possibilit y  of   a  r elat ionship  bet ween  nit r at es  and 
per chlor at e at  t he Millbur y sit e, given t he 5­10 f old incr ease in nit r at es in J acques 
Wells # 1 and # 2, locat ed 800 – 1000 f eet  t o t he east  of  t he mall const r uct ion sit e, 
appr oximat ely 18 mont hs af t er  t he st ar t  of  blast ing act ivit ies.  This is also t he sit e 
wher e lar ge amount s of  ANFO wer e used (621,000 pounds).   

This  r elat ionship  was 
f ur t her   explor ed  by  t he 
consult ing  f ir m  over seeing 
wor k  at   t he  Millbur y  sit e, 
dur ing a ser ies of  sampling 
event s  in  Febr uar y  2005, 
wher e  split   samples  wer e 
analyzed  f or   per chlor at e 
and  nit r at es  (NO3­N).    I n 
t ot al,  22  samples  wer e 
synopt ically  analyzed  in 
t his  manner ,  including  8 
dr ainage/ sur f ace  wat er  
samples,  8  over bur den 
gr oundwat er   samples,  and 
6  bedr ock  gr oundwat er  
samples.  The r esult s of  all 
dat a  ar e  plot t ed  in  Figur e 
7.  Once  again,  t he 
possibilit y  of   a  gener al 
cor r elat ion  is  suggest ed,  t hough  mor e  evaluat ion  of   var iables  (e.g.,  sit e­wide 
explosive mat er ials usage, pr ecipit at ion event s, gr oundwat er  elevat ions, et c.) would 
be needed t o dr aw mor e def init ive conclusions. 

A r elat ionship bet ween per chlor at e and nit r at e is not  evident  in t he monit or ing dat a 
f or  t he Cot e Well in West f or d.  This well is t he most  dist ant  (2600 f eet ) and least  
impact ed  (3.7 ｐg/ L) of   t he  t hr ee blast ing sit es.     Given  t hese char act er ist ics, and 
t he  f act   t hat   blast ing  did  not   begin  unt il  August   2003,  it   is  possible  t hat   peak 
concent r at ions of  bot h cont aminant s have not  as yet  been seen. 

The lack of  nit r at e impact s t o t he Boxbor ough wells may be due t o t he f or mulat ion 
of   t he  blast ing  agent (s)  used  f or   t his  const r uct ion  pr oj ect   (not   cur r ent ly  known). 
For   example,  Sur r an  XLS,  a  per chlor at e­cont aining  wat er gel  used  in  West f or d,  is 
compr ised of  (only) bet ween 10 and 20% nit r at es. 

Figur e 7  
Millbur y, MA  Per chlor at e vs Nit r at e   

(GeoSynt ec, 2005)  

Per chlor at e Occur r ence         Page 18 of  48  Dr af t  Repor t    
MassDEP      Apr il 2006  



* * *  DRAFT REPORT * * *   

4.2.  Fir ewor ks 

I t   has  been  dif f icult   f or   MassDEP  t o  obt ain  specif ic  inf or mat ion  on  t he  chemical 
composit ion of  f ir ewor ks.   

By  all  account s,  most   f ir ewor ks  ar e  manuf act ur ed  in  Asia  (mainly  China),  using 
pr opr iet ar y  ingr edient s  and  f or mulat ions.    Composit ions  ar e  t ypically  not   list ed  on  or  
pr ovided f or  t hese pr oduct s ­  j ust  descr ipt ive element s r elat ed t o pyr ot echnic color s, 
ef f ect s, and st yles.   

I ndust r y sour ces have indicat ed t wo pr imar y uses of  per chlor at es in f ir ewor ks: 

ｸ＃ To pr oduce color  ef f ect s; and 
ｸ＃ As f lash powder  in “Salut e” shells (t o pr oduce a loud bang/ f lash).    

Per chlor at e  use  and  cont ent   in  f ir ewor ks  has 
incr eased  over   t he  past   t wo  decades,  in  a 
(successf ul) ef f or t   t o pr oduce mor e vivid color  
ef f ect s  (C&EN,  2001).  Moder n  f ir ewor ks 
cr eat e t hese ef f ect s by t he spect r al emissions 
of   excit ed  gas­phase  molecules,  including 
bar ium  chlor ide  (gr een),  st r ont ium  chlor ide 
(r ed),  and  copper   chlor ide  (blue).    Pot assium 
per chlor at e  is used as bot h an oxidizer  as well 
as  a  chlor ine  donor   in  t his  pr ocess  (br inging 
met al and chlor ine  t oget her   in a vapor  st at e at  
high  t emper at ur es dur ing  t he bur ning pr ocess). 
Per chlor at e  has  r eplaced  chlor at e  in  t his 
capacit y  f or   saf et y  r easons;  pot assium  salt s 
ar e  used  (as  opposed  t o  sodium  or   pot assium 
per chlor at es) t o limit  int er f er ence wit h desir ed 
color  emit t er s.   

Fir ewor ks color  ef f ect s ar e most   t ypically pr oduced by  t he  launching of  aer ial display 
shells, which cont ain numer ous “st ar s” or  small pellet s cont aining a f uel/ met al/ oxidizer  
mixt ur e.  The  f r equency  and  ext ent   of   per chlor at e  use  in  t hese  f or mulat ions  –  and 
whet her  t hose values ar e cont inuing t o incr ease – is not  clear .   

I n  addit ion  t o  color   ef f ect s,  pot assium  per chlor at e  is  also  used  in  a  mixt ur e  wit h  
aluminum  powder   t o  cr eat e  “f lash  powder ”.    Cont aining  up  t o  70%  pot assium 
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per chlor at e,  f lash  powder   is  used  t o  cr eat e  a  loud  noise  and  f lash.    Aer ial  shells  
cont aining f lash powder  ar e launched t o pr ovide “aer ial salut es” dur ing a display. 

Aer ial shells ar e packaged/ wr apped in paper , and launched f r om a “mor t ar ” (solid t ube) 
using a black powder   “lif t  char ge”.   They r ange  in size  f r om 3  inches  t o 10  inches and 
mor e  in  diamet er ,  and  r epor t edly  ar e  launched  100  f eet   f or   ever y  inch  in  diamet er  
(ht t p:/ / pyr ouniver se.com/ pr of essional.ht m).    Ther e  may  be  addit ional  and  expanding 
uses  of   per chlor at e  in  t he  indust r y,  given  it s  availabilit y,  ef f ect iveness,  and  r elat ive 
st abilit y  and  saf et y.    Examples  could  include pr oduct s  available  t o  t he gener al  public, 
including f ir ecr acker s and spar kler s. 

4.2.1.  Pot ent ial Envir onment al Release Mechanisms and Pat hways 

Per chlor at e­cont aining  pyr ot echnics  could  r esult   in  envir onment al  cont aminat ion 
and/ or   lead  t o  human  healt h  exposur es  via  t he  f ollowing  act ivit ies,  uses,  and/ or  
scenar ios: 

ｸ＃ At mospher ic Fallout .  Fine par t icles of  bur nt  black powder , paper  debr is, and 
ot her   chemical  r esidues  ar e  t he  inevit able  f allout   f r om  a  f ir ewor ks  event . 
The exact  degr ee, nat ur e, and ext ent  of  t his f allout  would seem t o be highly 
sit e­specif ic,  based  upon  t he  pr oduct s  used,  weat her   condit ions,  and  post ­
display  cleanup  (housekeeping)  act ivit ies.    This  f allout   could  r esult   in  levels 
of   per chlor at e  in  soil,  gr oundwat er ,  and/ or   sur f ace  wat er .    I t   could  also 
r esult   in  inhalat ion exposur es  t o per chlor at e par t iculat es dur ing  t he display 
event . 

ｸ＃ Duds.  “Duds”  ar e  aer ial  shells  t hat   ar e  launched  f r om  a  mor t ar ,  f ail  t o 
ignit e  in  t he  at mospher e,  and  plummet   back  t o  t he  ear t h.    I nf or mat ion 
available on  t he  I nt er net  suggest s a common  indust r y  r ecommendat ion  is  t o 
bur y  t hese  shells  f or   saf et y  r easons.    This  could  r esult   in  gr oundwat er  
cont aminat ion f r om per chlor at e salt s wit hin t he shell. 

ｸ＃ Misf ir es.  Misf ir es  ar e  aer ial  shells  t hat   do  not   launch  f r om  t he  mor t ar . 
I nf or mat ion  available  on  t he  I nt er net   suggest s  a  common  indust r y 
r ecommendat ion  is  t o  apply  wat er   t o/ int o  t he  mor t ar   f or   saf et y  r easons. 
Uncont ained r un­of f  could r esult  in soil and gr oundwat er  cont aminat ion f r om 
per chlor at e salt s wit hin t he shell. 

While  Massachuset t s’  r egulat ions  r equir e  collect ion  and  pr oper   disposal  of   all 
debr is, duds, and misf ir es, t he degr ee of  compliance is unknown. 
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4.2.2.  Modeling of  Pot ent ial I mpact s f r om Fir ewor ks Displays 

MassDEP  has  conduct ed  limit ed  modeling  ef f or t s  of   hypot het ical  f ir ewor ks 
displays,  in  or der   t o  bet t er   def ine  t he  scope  and  r ange  of   pot ent ial  gr oundwat er  
impact s and concer ns.  The det ails and r esult s of  t his modeling ef f or t  ar e cont ained 
in Figur e 8, which assumes a mid­sized “J uly 4 t h communit y display” of  1000 t o 2000 
aer ial shells, wit h a t ot al weight  of  3000 pounds.   

The  aver age  per chlor at e  cont ent   in  all  f ir ewor ks  is  assumed  t o  be  40%,  which  is 
combust ed  in an aer ial  display,  pr oducing par t iculat e/ debr is  f allout   t hat   unif or mly 
descends t o t he gr ound over  a “f oot ball f ield” size ar ea of  3600 squar e met er s.   

Beyond  all  of   t he  nor mal  ar eas  of   uncer t aint ies  in  any  gener ic  analysis  of   sit e­
specif ic event s (e.g., wind speed and dir ect ion, at mospher ic condit ions and st abilit y, 
hydr ogeologic  par amet er s),  t his  analysis  was  f ur t her   encumber ed  and  limit ed  by 
t wo key unknowns/ var iables:   

ｸ＃ The amount  of  per chlor at es used in f ir ewor ks, and 

ｸ＃ The  amount   of   per chlor at es  not   consumed  in  t he  display  (e.g.,  at mospher ic 
f allout  of  un­combust ed par t iculat es and debr is). 

While  t he 40% per chlor at e  f igur e may be high,  it   is being used  in  t he absence of  
anyt hing  mor e  def init ive  f r om  t he  pyr ot echnics  indust r y.    On  t he  basis  of   t his 
analysis, even wit h 99.9% dest r uct ion of  per chlor at es, t ens of  ｐg/ L of  per chlor at e 
could be expect ed immediat ely (100 met er s) downgr adient  of  t he f allout  ar ea, wit h 
t r ace amount s  (1  ｐg/ L +/ ­)  f ur t her  downgr adient .   Higher  concent r at ions could be 
expect ed  wit h  lar ger   displays,  use  of   pyr ot echnics  wit h  higher   amount s  of  
per chlor at es,  less  complet e  combust ion,  impr oper   disposal  of   duds  and  misf ir es, 
excessive debr is f allout  and/ or  lack of  post ­display cleanup. 

4.2.3.  Fir ewor ks Displays near  Public Wat er  Supplies in Massachuset t s 

Given  t he r esult s of   t he gener ic modeling exer cise discussed above, an ef f or t  was 
under t aken  t o  geo­locat e  per mit t ed  f ir ewor ks  displays  wit h  r espect   t o  pr oximat e 
public wat er  supplies. 

I n Massachuset t s, t he Of f ice of  t he st at e Fir e Mar shall must  per mit  all f ir ewor ks 
displays.  I n 2003, per mit s wer e  issued  f or   f ir ewor ks displays  in 155 communit ies. 
Of   t hese  155  displays,  47  wer e  f ound  t o  be  locat ed  wit hin  t he  (calculat ed  or  
assumed) gr oundwat er   r echar ge zones of  public wat er  supply wells  (communit y and 
non­communit y wat er  supplies).   A t ot al of  110 public dr inking wat er  supply wells  
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Figur e 8:  Modeled Per chlor at e I mpact s t o Gr oundwat er  
f r om Fir ewor ks Display 
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ar e  locat ed  wit hin  t hese  47  gr oundwat er   pr ot ect ion  zones  (i.e.,  “Zone  I I s”  or  
“I nt er im Wellhead Pr ot ect ion Ar eas”).  Of  t hese 110 wells, 97 have been t est ed t o 
dat e; all but  one have r epor t ed N.D. f or  per chlor at e at  a Repor t ing Limit  of  1 ｐg/ L. 
One well, at  t he Mount  Gr eylock School in Williamst own, has det ect ed up t o 10 ｐg/ L 
of  per chlor at e. 

This f inding pr ovides some comf or t  t hat  f ir ewor ks displays have not  r esult ed in t he 
widespr ead cont aminat ion of  public wat er  supplies.   While MassDEP has not  as yet  
r esear ched  past   r ecor ds  f or   f ir ewor ks  event s,  most   cont empor ar y  displays  of  
maj or   signif icance  ar e  held  at   t he  same  locat ion  each  year ,  so  t he  2003  dat a  is 
believed t o r epr esent  t he maj or it y of  concer n in t his ar ea. 

Smaller  and/ or  hist or ical  event s will  be  invest igat ed as  cont aminat ed public wat er  
supplies  ar e  ident if ied.    So  f ar ,  MassDEP  has  det er mined  t hat   hist or ic  f ir ewor ks 
displays  ar e  t he  likely  sour ce  of   cont aminat ion  in  2  of   t he  9  public  wat er   supply 
syst ems  showing  per chlor at e  levels  above  1  ｐg/ L:  Chest er f ield  and  West por t . 
These  t wo  supplies,  along  wit h  t he  Williamst own  School,  ar e  small,  non­communit y 
wells  dr awing  f r om  bedr ock  aquif er s.    All  t hr ee  have  low  (pr imar ily  single­digit ) 
levels  of   per chlor at e;  consist ent   wit h  model  pr edict ions,  as  f ur t her   det ailed  in 
Table 4, and discussed below in mor e det ail. 

Table 4:  Public Wat er  Supplies near  Fir ewor ks Displays 

Town  Well(s)  Dist  f r om 
Fir ewor ks 

Dat es of  
Fir ewor ks 

Per chlor at e 
Conc. (ｐg/ L) 

Chest er f ield  Davenpor t  Building  500 f t   Unt il 2002  1 – 1.51*  
West por t   High School 1 & 2  600 f t   Mid 1990s  1.06 ­ 3 
Williamst own  Regional School 1&2  800 f t   89­92; 99­03  1.03­10 

*  Near by pr ivat e well cont aminat ion up t o 8.9 ｐg/ L 

4.2.3.1.  Chest er f ield 

The Davenpor t  Building is a small municipal f acilit y in t he Town of  Chest er f ield. 
On Apr il 28, 2004, t est ing of  t he on­sit e well (consider ed a non­communit y/ non 
t r ansient  public wat er  supply) yielded 0.96 ｐg/ L per chlor at e.   Follow­up t est ing 
in Oct ober  and November  2004 r epor t ed 1.51 and 1.33 ｐg/ L, r espect ively.    

Alt hough  det ailed  r ecor ds  have  not   as  yet   been  obt ained,  f ir ewor ks  wer e 
r epor t edly  launched  f r om a municipal ball  f ield  locat ed acr oss  t he st r eet   f r om 
t he  Davenpor t   Building,  wit h  t he  last   event   occur r ing  on  J uly  4,  2002  (see 
Figur e 9). 
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Two r esident s f r om t he ar ea have r ecalled t he exist ence of  a signif icant  amount  
of  post ­display debr is; one r esident  st at ing t hat  she had picked up f ive bucket s 
of   debr is  (5 gallons each)  f ollowing one event .    Recent ly,  29 pr ivat e wells and 
t wo addit ional non­communit y public wat er  supply wells wit hin 1200  f eet  of   t he 
Davenpor t   Building  have  been  sampled  and  analyzed  (via  LC/ MS/ MS  met hod). 
The dat a  indicat e det ect ions of  per chlor at e  in 17 of   t hese wells,  r anging  f r om 
0.13(J )  t o  8.9  ｐg/ L,  at   a  Repor t ing  Limit   of   0.20  ｐg/ L.    To  dat e,  no  ot her  
conf ir med  or   suspect ed  sour ces  of   per chlor at e  cont aining  mat er ials  have  been 
ident if ied at  t his locat ion. 

4.2.3.2.  West por t  

Fir ewor ks wer e r epor t edly launched f r om t he West por t  High School f or  sever al 
year s  dur ing  t he  mid  1990s.    On  Apr il  30,  2004,  3  ｐg/ L  of   per chlor at e  was 
det ect ed  in  t he  combined  out put   f r om  t wo  bedr ock  pr oduct ion  wells  ser vicing 
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t he High School, and locat ed about  600 f eet  nor t heast  of  t he f or mer  f ir ewor ks 
launch  ar ea  (see  Figur e  10).    Shor t ly  t her eaf t er ,  one  well  was  t aken  out   of  
ser vice,  and  t he  r emaining  well  has  consist ent ly  r epor t ed  per chlor at e  in  t he 
r ange of  1 t o 2 ｐg/ L. 

Private Well 
1.35 ｐg/L 

Figur e 10:  West por t , MA  Fir ewor ks Sit e 

Gr oundwat er  movement   in  t he ar ea of   t he school  is not  known, but , based upon 
t opogr aphy,  is  believed  t o  be  t owar ds  t he  sout h/ sout heast .   Dept h  t o 
gr oundwat er   is  r elat ively  shallow  t hr oughout   t he  ar ea  (i.e.,  10­15  f eet   below 
gr ade).  The geology is expect ed t o consist  of  glacial t ill over lying bedr ock, wit h 
bedr ock likely pr esent  30 t o 40 f eet  below gr ade.  I mpor t ant ly, t he dir ect ion of  
wind dur ing  f ir ewor ks  launching event s  is not  known,  t hough pr evailing winds  in 
t his ar ea ar e f r om t he sout hwest . 

This ar ea of  West por t   is not  ser viced by a municipal wat er  supply syst em, and  
homes  sur r ounding  t he  school  obt ain  t heir   pot able  wat er   f r om  on­pr oper t y 
pr ivat e  wat er   supply  wells.    I n  light   of   t he  det ect ions  at   t he  school,  MassDEP 
under t ook  a  pr ogr am  t o  sample  all  wells  wit hin  about   a  one­half   mile  r adius  of  
t he  f ir ewor ks  launch  ar ea.    I n  t ot al,  30  pr ivat e  dr inking  wat er   wells  wer e 
sampled and analyzed via modif ied EPA Met hod 314; most  homes wer e sampled 
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at   least   t wice.   Det ect ions of  per chlor at es wer e r epor t ed  in 8 of   t hese homes, 
wit h 4 above  t he Repor t ing Limit  of  1 ｐg/ L.  The maximum concent r at ion was a 
value  of   5.62  ｐg/ L  per chlor at e  in  a  home  locat ed  about   1200  f eet   nor t heast  
f r om t he f ir ewor ks launch ar ea, and about  600 f eet  nor t heast  of  t he impact ed 
school  wells.    I t   is  possible  t hat   ot her   sour ces  of   per chlor at e  may  be 
cont r ibut ing  t o  t he  low­level  concent r at ions  seen  in  t hese  ar eas  (e.g., 
hypochlor it es). 

One  home  wit h  a  point ­of ­use  Rever se  Osmosis  f ilt er   syst em  was  sampled 
bef or e and af t er  t r eat ment .  I n 3 r ounds of  synopt ic sampling, t he inf luent  level 
of  per chlor at e f luct uat ed bet ween 1.22 and 2.38 ｐg/ L; t he t r eat ed ef f luent  was 
N.D. in all cases at  a Repor t ing Limit  of  1 ｐg/ L. 

4.2.3.3.  Williamst own 

Fir ewor ks  wer e  launched 
f r om  t he  Mount   Gr eylock 
School  in  Williamst own 
bet ween  1989  and  1992, 
and  f r om  1999  t o  2003. 
I n  Apr il  of   2004,  t wo 
(bedr ock)  wells  ser vicing 
t he  school  wer e  f ound  t o 
cont ain  concent r at ions  of  
per chlor at e at  1.0 and 5.1 
ｐg/ L (see Figur e 11).  

Two  pr ivat e  wells  locat ed 
t o  t he  east   of   t he  school 
and  wit hin  1000  f eet   of  
t he  school  and  f ir ewor ks 
wer e  ND  at   a  Repor t ing 
Limit   of   1  ｐg/ L.  The 
dept hs of   t hese wells ar e 
not  known. 

Bedr ock  is believed  t o be 
pr esent   wit hin  10  t o  15 
f eet   of   t he  gr ound 
sur f ace,  and  t he  gr oundwat er   t able  is  believed  t o  be  in  t he  bedr ock. 
I nvest igat ions ar e cont inuing. 

Figur e 11:  Williamst own, MA  Fir ewor ks Sit e 

Per chlor at e Occur r ence         Page 26 of  48  Dr af t  Repor t    
MassDEP      Apr il 2006  



* * *  DRAFT REPORT * * *   

4.2.4.  Bour ne Fir ewor ks Display 

Bet ween  1997  and  2004,  f ir ewor ks  wer e  launched  dur ing  J uly  4 t h  celebr at ions  at  
t he  Upper   Cape  Cod  Regional  Technical  School  in  Bour ne.    This  launch  ar ea  is 
locat ed  appr oximat ely  700  f eet   west er ly  of   t he  Massachuset t s  Milit ar y 
Reser vat ion,  and  400  f eet   sout hwest   of   a  gr oundwat er   cont aminant   plume 
cont aining  explosive  const it uent s,  including  per chlor at e.  One  of   4  maj or  
per chlor at e  cont aminat ion  ar eas  under   st udy  at   t he  15,000­acr e  milit ar y 
inst allat ion,  t his  4500­f oot ,  318  acr e  plume  cont ains  pr edominant ly  single­digit  
concent r at ions  of   per chlor at e,  f lowing  in  a  nor t hwest   dir ect ion  t owar ds  t he  Cape 
Cod Canal.  The highest  concent r at ion of  per chlor at e in t he plume is appr oximat ely 
19  ｐg/ L  (see  Figur e  12),  as  opposed  t o  higher   per chlor at e  levels  (sever al  hundr ed  
ｐg/ L) in ot her  ar eas of  t he base. 

Figur e 12:  Bour ne, MA  Fir ewor ks Sit e 
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I n J uly 2003, a milit ar y cont r act or  collect ed soil samples along t he west er n bor der  
of  t he base bef or e and af t er  t he annual J uly 4 t h f ir ewor ks display at  t he Technical 
School.  At  3 locat ions 1000 – 2000 f eet  nor t hwest  and downwind f r om t he launch 
sit e,  in an ar ea cont aining  f ir ewor ks paper  debr is, post ­event  sur f icial soil samples 
wer e  f ound  t o  cont ain  1330,  1260,  and 7560  ｐg/ kg of   per chlor at e,  compar ed  t o  a 
pr e­f ir ewor ks level of  N.D.  Two of  t hese locat ions wer e r e­sampled 2 mont hs lat er , 
on  9/ 18/ 03  and  9/ 23/ 03,  and  wer e  f ound  t o  have  gone  f r om  1330  ｐg/ kg  t o  5.3 
ｐg/ kg, and  f r om 7560 ｐg/ kg t o 15 ｐg/ kg per chlor at e.   The f ir ewor ks paper  debr is 
was  also  analyzed,  and  f ound  t o  cont ain  bet ween  302  and  34,200  ｐg/ kg  of  
per chlor at e.  (AMEC, 2004) 

I t   should  be  not ed  t hat   t o  dat e  MassDEP  has  not   concluded  t hat   f ir ewor ks 
launched  f r om  t he  Technical  School  ar e  t he  pr imar y  sour ce  of   per chlor at e 
ident if ied  in  t his  “Nor t hwest   Plume”.    Cont r ar y  consider at ions  in  t his  r egar d  ar e 
t he  known  use  of   per chlor at e­cont aining  mat er ials  on  t he  milit ar y  base,  and  t he 
pr esence  of   per chlor at e  30  t o  40  f eet   int o  t he  sur f icial  wat er   t able  in  t he 
downwind/  deposit ion ar ea of  concer n (i.e., not  clear  why per chlor at e ion would f low 
in  a  downwar d  ver t ical  dir ect ion  t o  t his  dept h  in  t his  pr esumed  sour ce  ar ea). 
Never t heless,  t his  invest igat ion  and  dat a  indicat e  t hat   (a)  measur able 
concent r at ions  of   per chlor at e  can  be  f ound  in  sur f icial  soil  t housands  of   f eet  
downwind of  a f ir ewor ks launch ar ea, (b) per chlor at e is not  “complet ely combust ed” 
in aer ial display shells, and (c) debr is f allout  may be t he most  signif icant  f ir ewor ks-
t o­sur f icial­soil mass­t r ansf er  mechanism. 

4.2.5.  East hampt on Fir ewor ks Display 

For   a  number   of   year s,  a  J uly  4t h,  communit y­t ype  f ir ewor ks  display  event   has 
occur r ed  at   Galbr ait h  Field  in  East hampt on.  Locat ed  of f   Taf t   Avenue,  Galbr ait h 
Field  is  a  mult i­acr e  at hlet ic  f acilit y  owned  by  t he  Willist on  Nor t hampt on  School. 
I t   is  under lain  by  an  ext ensive  syst em  of   sub­dr ains,  pr esumably  inst alled  some 
year s  ago  t o  dewat er   t he  f ields  by  depr essing  t he  gr oundwat er   t able  and/ or  
int er cept ing  inf ilt r at ing  r ainwat er   and  snowmelt .    These  sub­dr ains  connect   t o  a 
net wor k of  cat ch basins and out f alls which dischar ge  int o a wet land ar ea adj acent  
t o Whit e Br ook, which t hen f lows in an east er ly dir ect ion int o Nashawannuck Pond. 

A  limit ed  sampling  ef f or t   was  under t aken  in  November   2005,  involving  t he 
collect ion and analysis of  8 soil  samples, 2 sediment  samples, and 8 wat er   samples 
f or  per chlor at e.   As a  r esult   of   t his ef f or t ,  per chlor at e was not   ident if ied  in  any 
soil or  sediment  sample, at  an analyt ical r epor t ing  limit  of  appr oximat ely 50 ｐg/ kg. 
However ,  per chlor at e  was  det ect ed  in  5  wat er   samples,  wit h  t he  highest   value  of  
6.62  ｐg/ L  ident if ied  in  an  out f all  of   t he  sub­dr ain  syst em  t hat   dischar ges  t o  a 
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wet land sout heast  of  t he f ield.  This f inding is consist ent  wit h modeling pr oj ect ions 
and  dat a  f r om  ot her   sit es,  wit h  r espect   t o  “None  Det ect ”  concent r at ions  of  
per chlor at e  in  bot h  soil  and  sediment   samples,  and  10  ｐg/ L  t o  100  ｐg/ L 
concent r at ions  of   per chlor at e  wit hin  t he  gr oundwat er   under lying  t he  launch  and 
f allout   ar eas  (given  t he  expect ed  dilut ion  wit hin  t he  sub­dr ain  syst em  f r om  non­
impact ed ar eas). 

Of   addit ional  int er est   in  t he  East hampt on  st udy  is  a  f inding  of   low­levels  of  
per chlor at e  (appr oximat ely  0.2  ｐg/ L)  in  Whit e  Br ook  upst r eam  of   ar eas  likely 
impact ed  by  t he  Galbr ait h  Field  f ir ewor ks  event s.    This  suggest s  an  ar ea­wide 
“backgr ound”  level of  per chlor at e due t o unknown sour ces in higher  r eaches of  t he 
wat er shed.  

4.2.6.  Dar t mout h Fir ewor ks St udy Ar ea 

The Univer sit y of  Massachuset t s at  Dar t mout h has host ed one or  mor e communit y 
f ir ewor ks  displays  in  9  of   t he  last   10  year s.    I n  t his  t ime  per iod,  11  event s  have 
occur r ed.  Weat her   dat a  obt ained  by  MassDEP  f r om  1996  t o  t he  pr esent  
document s  t he pr evailing wind dir ect ion on  t he dat e and at   t he  t ime of   f ir ewor ks 
launching  t o  be  pr edominant ly  t o  t he  nor t h/ nor t heast   (70%  of   event s).  This  is 
consist ent  wit h obser vat ions and st at ement s made by campus of f icials. 

I n t he Spr ing of  2004, MassDEP was gr ant ed per mission by t he Univer sit y t o inst all 
gr oundwat er  monit or ing wells in and ar ound t he f ir ewor ks launch ar ea, in an at t empt  
t o  bet t er   under st and  gr oundwat er   impact s  f r om  suspect ed  per chlor at e­cont aining 
pyr ot echnics.    I n  t ot al, 8 gr oundwat er ­monit or ing wells wer e  inst alled by MassDEP 
in J une and August  of  2004, including 4 small­diamet er  “dir ect  push” wellpoint s, and 
4  addit ional  2­inch  diamet er   wells  inst alled  via  hollow­st em  auger   t echniques.    All 
wells  wer e  scr eened  at   t he  wat er   t able  int er f ace,  which  was  about   5  f eet   below 
gr ade acr oss t he st udy ar ea.  Soil condit ions in t he ar ea consist ed of  glacial t ill wit h 
lar ge  cobbles  and  small  boulder s.    Bedr ock  is  believed  t o  be  20  t o  30  f eet   below 
gr ade wit hin t he st udy ar ea. 

A f ir ewor ks event  occur r ed on t he campus on Sept ember  6, 2004, under  calm wind 
condit ions.    Accor ding  t o  r ecor ds  pr ovided  t o  t he  local  f ir e  depar t ment ,  t he 
f ir ewor ks pr ogr am consist ed of  a t ot al of  1,750 aer ial shells. 

Pr ior  t o t he Sept ember  6 t h event , sur f icial (0­1 inch) soil samples had been obt ained 
and  analyzed  f r om  t he  launch  ar ea,  along  wit h  gr oundwat er   samples  f r om  t he  8 
monit or ing wells.  On t he mor ning of  Sept ember  7 t h, f ollowing a clear  night  wit hout  
r ainf all, soil samples wer e again collect ed f r om t he same pr e­event   locat ions.   One 
week  af t er   t he  f ir ewor ks  display,  f ollowing  t he  f ir st   signif icant   r ainf all  event , 
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gr oundwat er  samples wer e obt ained  f r om all 8 monit or ing wells.   Addit ional  r ounds 
of   gr oundwat er   samples  wer e  obt ained  in  Oct ober   and  December   of   2004,  and 
Febr uar y of   2005.  The  locat ion of   key  sit e  f eat ur es and monit or ing point s,  along 
wit h all gr oundwat er  dat a, is pr ovided in Figur e 13.   

As can be seen, f ir ewor ks wer e launched in a 500 f oot  by 300 f oot  f ield sout hwest  
of   t he  campus  cent er .    Sur f icial  soil  samples  obt ained  in  t his  ar ea  pr ior   t o  t he 
launch (J une 2004) wer e all N.D. f or  per chlor at e.  Sur f icial soil samples obt ained in 
t his ar ea on Sept ember  7 t h r anged f r om N.D. t o 560 ｐg/ kg per chlor at e. 

Gr oundwat er  dat a  f or   t he 8 monit or ing wells over  all sampling  r ounds  r anged  f r om 
N.D.  t o  a  high  of   62.2  ｐg/ L  of   per chlor at e.      Concent r at ions  have  slowly  declined 
over   t ime  in  t he  5  wells  near est   t he  launch  ar ea.    However ,  t her e  has  been  no 
discer nable “spike”  in gr oundwat er  concent r at ions post  Sept ember  6 t h;  in  f act ,  t he 
high concent r at ion of  62.2 ｐg/ L per chlor at e was r ecor ded in August  2004 ­ pr ior  t o 
t he lat est  display.  Mor eover , some of  t he highest  levels of  per chlor at e ar e seen in 
wells UMD­7, 3, and 2, which ar e hydr ologically cr oss and/ or  up gr adient   f r om t he 
pr imar y launching (mor t ar ) sit es.    

Fur t her   analysis  of   sit e  inf or mat ion  and  dat a  suggest   possible  explanat ions  f or  
t hese obser vat ions: 

ｸ＃ A likely (and per haps most  signif icant ) pat hway f or  per chlor at e int r oduct ion 
t o t he gr oundwat er  f r om f ir ewor ks event s is via f allout  of  aer ial debr is (e.g., 
pieces  of   un­combust ed  aer ial  shells).    The  pr edominant   wind  dir ect ion  at  
t his sit e is t o t he nor t h/ nor t heast , count er  t o t he dir ect ion of  gr oundwat er  
f low.  This  could  explain  t he  elevat ed  per chlor at e  concent r at ion  in  t he 
upgr adient   wells:  t he  r emnant s  of   10  year s  of   f allout   and  sur f icial 
deposit ion. 

ｸ＃ Based  upon  slug  t est ing  of   wells  UMD­5,  6,  and  7,  and  consist ent   wit h  t he 
obser ved  and  expect ed  geologic  condit ions,  t he  hydr aulic  conduct ivit y  of  
sit e soils (at  t he wat er  t able int er f ace) was calculat ed t o be in t he r ange of  
10­3 t o 10­4  cm/ sec.  Given t he aver age hydr aulic gr adient  acr oss t he sit e of  
0.0167 f t / f t , gr oundwat er  velocit y is expect ed t o be in t he r ange of  0.04 t o 
0.4 f t / day, or  about  15 t o 150 f eet  per  year .  This means t hat  gr oundwat er  
is  moving  r elat ively  slowly,  and  would  explain  why  t he  hear t   of   t he 
per chlor at e  plume  has  not   yet   moved  beyond  t he  launch  ar ea  (i.e.,  st ill 
moving downgr adient  f r om t he up­wind deposit ion ar eas). 

Per chlor at e Occur r ence         Page 30 of  48  Dr af t  Repor t    
MassDEP      Apr il 2006  



* * *  DRAFT REPORT * * *   

Figur e 13  
Fir ewor ks St udy Ar ea, Univer sit y of  Massachuset t s at  Dar t mout h  

Ot her  pot ent ial sour ces of  per chlor at e wer e  invest igat ed at   t his  locat ion, and ar e 
not  likely t o be a f act or  in t his evaluat ion:   

o  While blast ing act ivit ies have occur r ed at  and pr oximat e  t o  t he Univer sit y, 
t he near est  locat ion is mor e t han 2000 f eet  f r om t he f ir ewor ks st udy ar ea, 
in a likely cr oss­gr adient  gr oundwat er  dir ect ion.  Mor eover , available r ecor ds 
do  not   indicat e  t he  use  of   per chlor at e­cont aining  explosive  mat er ials,  or  
even wat er  gels or  emulsion explosive mat er ials, which ar e t he most  likely t o 
cont ain per chlor at e salt s. 
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o  Accor ding t o campus of f icials, her bicide use is limit ed in t his ar ea, and t her e 
is no r eason t o believe t hat  chlor at e­cont aining pr oduct s have or  would have 
been used (since t hese may cont ain per chlor at e salt s as impur it ies).    

o  While  t he use of  Chilean  f er t ilizer s  is always a  (r emot e) possibilit y,  it  does 
not  seem likely.   

o  Finally, t he f ir ewor ks st udy ar ea is locat ed on t he side of  a small hill.  I f  t he 
gr oundwat er  t able mir r or s t he sur f ace t opogr aphy, which is t he expect at ion 
in  geologic  set t ings  of   t his  nat ur e,  t he  ar ea  of   upgr adient   gr oundwat er  
r echar ge  is  limit ed  t o  only  about   20  –  25  acr es,  in  t he  pr edominant   down-
wind dir ect ion, on land cont aining (30 year  old) univer sit y buildings and open 
spaces. 

Addit ional  inf or mat ion  and  dat a  is  available  on  t he  invest igat ions  at   t he  Dar t mout h 
campus at  ht t p:/ / www.mass.gov/ dep/ br p/ dws/ per cinf o.ht m 

4.3.  Hypochlor it e/ Bleach Pr oduct s 

I n  t he  cour se  of   invest igat ing  t he  sour ce  of   per chlor at e  cont aminat ion  t o  t he 
Tewksbur y  public  wat er   supply,  dat a  was  obt ained  indicat ing  t he  pr esence  of  
per chlor at e  in  hypochlor it e  disinf ect ing  solut ions.    This  has  led  MassDEP  t o  conduct  
addit ional  r esear ch  in  t his ar ea,  t o bet t er  def ine  t he scale of  pot ent ial  impact s  f r om 
t hese mat er ials. 

4.3.1.  Chemist r y of  Hypochlor it e Pr oduct s 

The  most   common  t ype  of   hypochlor it e/ bleach  solut ion  is  sodium  hypochlor it e, 
NaOCl, a gr eenish­yellow liquid solut ion.  A lesser ­used salt  is calcium hypochlor it e, 
a whit e powder  t hat  is of t en used f or  swimming pool chlor inat ion. 

The  pr imar y  met hod  of   manuf act ur ing  sodium  hypochlor it e  is  by  r eact ing  a  dilut e 
solut ion of  caust ic soda (NaOH) wit h liquid or  gaseous chlor ine.  The end pr oduct  is 
t hen  pr ocessed  and  mixed  t o  user   specif icat ion.    Typically,  t he  concent r at ion  of  
sodium  hypochlor it e  in  commer cial  pr oduct s  r ange  f r om  about   6%  (by  weight )  in 
household bleach, t o up t o about  16% (by weight ) in pr oduct s deliver ed and used at  
wat er  and wast ewat er  t r eat ment  f acilit ies.  (Powell, 2002) 

Sodium  Hypochlor it e  solut ions  ar e  not   st able,  and  “decomposit ion”  is  a  well­known 
indust r y pr oblem and concer n.  The most  pr ominent  degr adat ion pat hway r esult s  in 
t he pr oduct ion of  chlor at e: 

3OCl - ClO3
­ + 2Cl -
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I n a basic solut ion, decomposit ion has been shown t o be a second or der  pr ocess, i.e., 
Rat e = k2  [OCl­]2.  (Gor don, 1996)   Manuf act ur ing specif icat ion  t ypically set  a  limit  
of  1500 mg/ L (ppm) of  chlor at e in deliver ed pr oduct s. (Powell, 2002) 

St eps  can  be  t aken  in  t he  manuf act ur ing  and  post ­pr oduct ion  phases  t o  minimize 
br eakdown of  t he hypochlor it e ion, by adding excess caust ic soda t o maint ain a high 
(>11)  pH condit ion.    I n  addit ion,  f ilt er ing  is  t ypically  under t aken by  manuf act ur er s 
t o  r emove  t r ansit ion  met als  (e.g.,  nickel,  copper )  t hat   might   have  been  pr esent   in 
t he caust ic soda f eed st ock.  (Powell, 2002)  These met als ar e known t o cat alyze a 
r eact ion  t hat   conver t s  t he  NaOCl  t o  O2  (oxygen),  lessening  t he  (disinf ect ing) 
st r engt h of  t he pr oduct , and pot ent ially cr eat ing oper at ional and saf et y pr oblems:  

2NaOCl       2NaCl + O2 

I onic  st r engt h  and  t emper at ur e  ar e  also  key  f act or s  in  cont r olling  pr oduct  
br eakdown  dur ing  st or age.    Dilut ed  pr oduct   will  degr ade  at   a  slower   r at e.    Cooler  
st or age  t emper at ur es  also  helps:  one  equipment   manuf act ur er   has  indicat ed  t hat  
f or   ever y  10ｱC  incr ease  in  st or age  t emper at ur e,  degr adat ion  of   hypochlor it e  t o 
chlor at e will occur  at  a 3.5 t imes f ast er  r at e. (Powell, 2002) 

Dif f er ences in manuf act ur ing pr ocesses, qualit y cont r ol, and st or age condit ions will 
lead  t o  dif f er ences  in  pr oduct   chemist r y.    Accor ding  t o  indust r y  lit er at ur e,  it   is 
clear   t hat   sodium  hypochlor it e  solut ions  can  become  “enr iched”  in  chlor at e  over  
t ime.  Mor eover , based upon limit ed dat a obt ained by MassDEP dur ing t his st udy, it  
appear s t hat  t he chlor at e may in t ur n br eak down over  t ime int o end pr oduct s t hat  
include per chlor at e. 

The  chlor at e­t o­per chlor at e  pat hway  is  well  est ablished.  At   pr esent ,  t he 
commer cial  pr oduct ion  of   per chlor at es  r elies  almost   exclusively  on  t he 
elect r ochemical  conver sion of   chlor at es.   Ot her   (less  ef f icient )  pat hways ar e also 
known  t o  exist ,  including  2  mechanisms  of   pot ent ial  r elevance  t o  hypochlor it e 
solut ions: 

o  Ther mal  Decomposit ion  of   Chlor at es  –  Thr ough  a  “self ­oxidat ion”  pr ocess, 
chlor at e salt s have been shown t o decompose  t o per chlor at es (Schumacher , 
1960).  For  example, in t he case of  sodium chlor at e: 

4NaClO3  3NaClO4  +  NaCl 
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This  appr oach  is  not   consider ed  commer cially  viable,  however ,  because  of  
ener gy  and  mat er ial  r equir ement s,  as  well  as  inher ent   dif f icult ies  in 
maint aining  opt imum  pr oduct ion  condit ions,  including  pr oduct ion 
ir r egular it ies  due  t o  t he  “cat alyt ic  ef f ect   of   impur it ies”.  (Schumacher , 
1960)  While signif icant  pr oduct ion of  per chlor at es  in  t his manner  can only 
occur  at  high t emper at ur es, it  seems r easonable t o speculat e t hat  “par t s per  
billion”  levels  of   per chlor at e  pr oduct ion  could  occur   at   r oom  t emper at ur e 
over  an ext ended per iod of  t ime. 

o  Chemical  Oxidat ion  of   Chlor at es  –  The  r eact ion  of   st r ong  oxidizing  agent s 
wit h  chlor at es,  including  ozone,  is  known  t o  r esult   in  t he  gener at ion  of  
per chlor at es.  (Schumacher ,  1960).    This  leads  t o  speculat ion  over   possible 
int er act ions  bet ween  t he  (maj or )  hypochlor it e  decomposit ion  pat hway  t hat  
pr oduces  chlor at e  and  t he  (minor )  hypochlor it e  decomposit ion  pr ocess  t hat  
pr oduces  O2;  ar e  int er mediat e  by­pr oduct s  and/ or   r elat ed  r eact ions 
oxidizing (a small per cent age) of  chlor at e t o per chlor at e? 

4.3.2.  Per chlor at e in Commer cial Hypochlor it e Pr oduct s 

Dur ing t he agency’s invest igat ion of  wast ewat er  dischar ges t o t he Mer r imack River  
–  t he  sour ce  of   t he  Tewksbur y  wat er   supply  –  samples  of   sodium  hypochlor it e 
solut ions  wer e  t aken  f r om  t he  Cit y  of   Lowell  and  Town  of   Biller ica  Wast ewat er  
Tr eat ment  plant s, f or  analysis f or  per chlor at e by EPA Met hod 314.  When t his dat a 
indicat ed posit ive det ect ions, MassDEP sampled hypochlor it e solut ions at  t he Lowell 
and  Biller ica  wast ewat er   plant s  –  t oget her   wit h  a  sample  of   t he  hypochlor it e 
solut ion used at  t he Tewksbur y wat er  t r eat ment  plant , f or  analysis f or  per chlor at e 
by bot h EPA Met hod 314 and an LC/ MS/ MS t echnique (EPA Met hod 331.0, available 
at  ht t p:/ / www.epa.gov/ saf ewat er / met hods/ met 331_0.pdf ). 

This dat a is pr ovided in Table 5. 

These  dat a  pr ovide  (a)  empir ical  pr oof   of   t he  pr esence  of   per chlor at es  in  t he 
hypochlor it e  solut ions;  (b)  evidence  of   pot ent ial  dif f er ences  in  pr oduct   chemist r y 
among supplier s/ manuf act ur er s, and  (c)  indicat ions of  a  r elat ively good cor r elat ion 
bet ween t he EPA 314 met hod and LC/ MS/ MS t echnique. 

On t he basis of  t he above f indings, t he Town of  Tewksbur y conduct ed an addit ional 
evaluat ion of  a newly r eceived shipment  of  pr oduct , as det ailed in Table 6. 
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Table 5:  Sampling of  Commer cial Hypochlor it e solut ions 
Oct ober  8, 2004 

Plant   Per cent   Manuf act ur er   Per chlor at e Conc  (ｐg/ L) 
Hypochlor it e 

EPA 314  LC/ MS/ MS 

Lowell WWTP  NaOCl ­  15 %  Univar   1500J   3400 

NaOCL ­ 15%  J ones Chemical  < 900  260 

Biller ica WWTP  NaOCl ­  15%  Univar   4100J   4600 

Tewksbur y WTP  NaOCL ­ 15 %  Univar   3000J   4100 

Table 6:  Hypochlor it e St udy by Town of  Tewksbur y Wat er  Tr eat ment  Plant  
    (Ladder bush, Zediana, 2004) 

Hypochlor it e Solut ion (Univar 15% NaOCl) 
Per chlor at e ｐg/ L 

(LC/ MS/ MS) 

Bot t om of  t ank bef or e deliver y  4380 

New Deliver y  < 0.2 

A
ge

d
 2

6
 d

ay
s 

St or ed in Dar k @5 C, capped  995 

St or ed in Dar k @5 C, capped  1020 

Filt er ed (DE), St or ed in Dar k @ 5 C, capped  490 

St or ed in Dar k @ Room Temper at ur e, capped  6750 

St or ed exposed t o air  & light , Room Temper at ur e  3050 

Dat a  f r om  t he  Tewksbur y  st udy  ar e  consist ent   wit h  t he  expect at ions  on  t he 
br eakdown of  NaOCl t o chlor at e, in t hat  per chlor at e concent r at ions ar e “enr iched” 
wit h  incr easing  st or age  t imes.    Similar   t o  chlor at e,  lower ed  t emper at ur es 
signif icant ly  lessened  per chlor at e  pr oduct ion.    Alt hough  chlor at e  concent r at ions 
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wer e  not   obt ained  dur ing  t his  st udy,  t hese  f indings  do  suggest   a  possible 
cor r elat ion bet ween chlor at e and per chlor at e pr oduct ion in hypochlor it e solut ions. 

The  f ilt er ing  of   t he  newly  deliver ed  hypochlor it e  solut ion  by  DE  (diat omaceous 
ear t h)  is  int er est ing,  wit h  r espect   t o  t he  subst ant ially  r educed  levels  of  
per chlor at e at  day 26; is somet hing being r emoved t hat  is f acilit at ing or  cat alyzing 
a  r eact ion?  Diat omaceous  ear t h  is  used  t o  f ilt er   f r eshly  manuf act ur ed 
hypochlor it e  solut ions,  t o  r emove  met al  impur it ies  t hat   ar e  known  t o  cat alyze 
r eact ions  t hat   conver t  NaOCl  t o  O2.  (Powell,  2002)  The DE used by  t he Town of  
Tewksbur y  in  t his exper iment  was EaglePicher  Celat omﾣ FW­14, a pr oduct  used  in 
t heir   wat er   f ilt r at ion  plant .  Did  t his  f ilt er ing  oper at ion  r emove  t r ansit ion  met als, 
lessening  decomposit ional  gener at ion  of   oxygen,  which  lessened  t he  conver sion  of  
chlor at es  t o  per chlor at es;  and/ or   per haps  r emoved  ot her   “impur it ies”  t hat   wer e 
ment ioned  by  Schumacher   in  his  discussion  of   t he  “self   oxidat ion”  r eact ions 
involving chlor at e?    

4.3.3.  Per chlor at e in Household Bleach 

Given t he occur r ence of  per chlor at e in commer cial hypochlor it e solut ions, MassDEP 
conduct ed  a  limit ed  invest igat ion  of   household  bleach  pr oduct s  in  December   of  
2004.  Specif ically, 4 bot t les of  pr oduct s wer e obt ained  f r om  local super mar ket s. 
An  at t empt   was  (successf ully)  made  t o  f ind  an  old  pr oduct ,  t o  invest igat e  t he 
“aging”  concer n.    All  samples  wer e  pr ompt ly  analyzed  f or   per chlor at e  cont ent   by 
LC/ MS/ MS t echniques.  The dat a is pr ovided in Table 7. 

Table 7:  Per chlor at e Cont ent  of  4 Household Bleach Pr oduct s 

Br and  Br and I nf o  Per chlor at e 

ｐg/ L 

Clor ox Ult r a Regular  

1.5 pint  size 

6%  NaOCl 

Made in USA 

370/ 320 

(blind duplicat e samples) 

Shaws Ult r a Bleach 

1.5 qt  size 

No NaOCl cont ent  given 

Made in Canada 

8000 

Mar ket  Basket  Ult r a  

1.5 qt  size 

6% NaOCl 

(no inf o on wher e made) 

390 

Wal­Mar t  Ult r a Bleach 

3 qt  size 

6% NaOCl by wt  

Made in Canada 

89 

Of  not e is t he 8000 ｐg/ L value list ed f or  t he Shaws Ult r a Bleach.  Accor ding t o t he 
mar kings  on  t he  bot t le  (which  wer e  specif ically  sought   out ),  t his  pr oduct   was 
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manuf act ur ed 2.5 year s pr ior   t o analysis;  t he ot her  pr oduct s appear   t o have been 
manuf act ur ed in t he pr eceding year .  Thus, t his f inding is consist ent  wit h dat a f r om 
t he  Tewksbur y  hypochlor it e  st udy,  pr oviding  addit ional  evidence  of   pr oduct  
“enr ichment ” wit h per chlor at e over  t ime.   

4.3.4.  Pot ent ial I mpact s 

Dat a  obt ained  dur ing  t his  limit ed  invest igat or y  ef f or t   suggest s  t hat   per chlor at es 
ar e  pr esent   in  hypochlor it e  solut ions  used  in  wat er   and  wast ewat er   t r eat ment  
plant s  in  t he  r ange  of   hundr eds  t o  t housands  of   ｐg/ L,  depending  upon  lengt h  and 
condit ion  of   pr oduct   st or age.    Similar ly,  upon  pur chase  in  t he  super mar ket ,  most  
household  bleaches  ar e  likely  t o  cont ain  per chlor at e  in  t he  low  t o  moder at e 
hundr eds  of   ｐg/ Ls  ­  wit h  levels  r ising  int o  t he  t housands  of   ｐg/ L  wit h  pr olonged 
st or age in t he st or e and/ or  at  a r esidence. 

What  ar e t he implicat ions of  such a f inding? 

Drinking Water   ­ Ther e  is  a  lar ge  dilut ion  f act or   in  t he  chlor inat ion 
pr ocesses at  wat er  t r eat ment  plant s.  For  example, at  t he Tewksbur y plant , 
50  gallons  of   (15%)  sodium  hypochlor it e  solut ion  is  used  t o  disinf ect   one 
million gallons of  dr inking wat er ,  leading t o a 20,000 t o 1 r at io.  Even at  t he 
highest   per chlor at e  level  of   6750  ｐg/ L,  t he  dist r ibut ed  wat er   would  have 
only  0.34  ｐg/ L  per chlor at e.    However ,  even  t his  low  concent r at ion  is  now 
r out inely  det ect able  using  an  LC/ MS/ MS  t est ing  met hod.  Accor dingly, 
absent  addit ional ef f or t s t o minimize br eakdown of  hypochlor it e solut ions, it  
would  appear   t hat   low  levels  of   t he  per chlor at e  ion  (0.2  t o  0.4  ｐg/ L) 
det ect ed  in  a  dr inking  wat er   supply  disinf ect ed  wit h  sodium  hypochlor it e 
solut ions could be at t r ibut able t o t he chlor inat ion pr ocess. 

Dr inking  wat er   impact s  may  be  most   pr onounced,  however ,  at   smaller   (non-
communit y) public wat er   supplies.    I n such cases,  solut ions of  hypochlor it e 
ar e  of t en  pur chased  in  bulk,  t o  keep  cost s  low.    Given  t he  r elat ively  low 
syst em f lowr at es and disinf ect ant  usage, t his can lead t o pr ot r act ed st or age 
t imes  bet ween  pr oduct   pur chase  and  applicat ion,  which  in  t ur n  can  lead  t o 
incr eased  gener at ion  of   per chlor at e.    This  phenomenon  was  r ecent ly 
obser ved  at   a  small  wat er   supply  at   a  school  in  Boxf or d,  wher e  post ­
disinf ect ion concent r at ions of  per chlor at e exceeded 1 ｐg/ L (ppb). 

Of   most   concer n  is  t he  pot ent ial  pr esence  of   per chlor at e  in  public  wat er  
supply syst ems f r om t he disinf ect ion of  r aw wat er  t hat  may alr eady have low 
levels  of   t his  cont aminant ,  due  t o  ar ea­wide  uses  of   blast ing  agent s, 
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f ir ewor ks,  and  ot her   commer cial  pr oduct s  t hat   cont ain  per chlor at es.  I n 
such cases, t he cont r ibut ion of  per chlor at e f r om t he use of  t he hypochlor it e 
disinf ect ant   is  added  t o  an  exist ing  “base”  level  in  t he  r aw  wat er ,  which 
could r esult  in det ect able levels “at  t he t ap” in excess of  1 ｐg/ L (ppb) 

Wast ewat er Plant s  –  Similar   t o  dr inking  wat er   plant s,  low  levels  of  
per chlor at e  may  be  pr esent   in  t r eat ed  sewage  ef f luent   due  t o  t he  use  of  
hypochlor it e disinf ect ion pr ocesses.  However , dilut ion in t he r eceiving wat er  
body will  in most  cases r educe concent r at ions t o  less t han det ect able  levels 
at  downst r eam monit or ing or  use locat ions.  

Household Bleach – Most  household washing machines use bet ween 40 – 45 
gallons of  wat er  per  lar ge load of  laundr y; newer  ener gy ef f icient  models use 
bet ween 15 and 20 gallons per   lar ge  load.   Even wit h  t he newer  models,  t he 
dilut ion  of   1  cup  of   (r elat ively  f r esh)  bleach  int o  15  gallons  of   wat er   will 
r esult   in  a  per chlor at e  concent r at ion  of   less  t han  5  ｐg/ L.    Dilut ion  in  a  
municipal  sewer   syst em  would  likely  r educe  t hese  levels  well  below  1  ｐg/ L. 
For  homes wit h an on­sit e sewage disposal syst em, dischar ge t o and dilut ion 
in  a  convent ional  (1000  t o  2000  gallon)  sept ic  t ank  would  likely  r educe 
per chlor at e levels t o less t han 1­2 ｐg/ L.  Mor eover , beyond dilut ion ef f ect s, 
limit ed  dat a  obt ained  by  MassDEP  suggest   near ly  complet e  dest r uct ion  of  
per chlor at e in an (anaer obic) sept ic t ank (see Sect ion 5.2).  

While  t his would  indicat e  t hat  nor mal household dischar ge of  bleaches  int o 
municipal  sewer age  or   convent ional  sept ic  syst ems  should  not   be  an 
envir onment al  issue,  t her e  ar e  sever al  scenar ios  wher e  dischar ges  and/ or  
usage may be of  concer n, including: 

ｸ＃ Homes  wher e  washing  machine  dischar ge  is  piped  dir ect ly  t o  a  dr y 
well, and is not  dilut ed/ t r eat ed via a sept ic t ank/ syst em; 

ｸ＃ Laundr omat s wit h subsur f ace wast ewat er  dischar ges; and 

ｸ＃ Homes  and  businesses  t hat   use  household  bleach  t o  disinf ect  
(pr ivat e) on­sit e dr inking wat er  wells. 

4.4.  Per chlor ic Acid 

Per chlor ic  acid  has  t he  same  unique  and  desir able  pr oper t ies  as  per chlor at e  salt s:    a 
power f ul oxidizing agent  t hat  is at  t he same t ime saf e t o use.  While t he ext ent  of  it s 
use  in  Massachuset t s  is  not   at   pr esent   known,  it   is  clear   t hat   indust r ial­scale 
dischar ges of  pr ocess wast ewat er s cont aining t his mat er ial has t he pot ent ial t o cr eat e 
signif icant  impact s t o gr oundwat er  and sur f ace wat er . 
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4.4.1.  Chemist r y of  Per chlor ic Acid 

Per chlor ic  Acid  is  mar ket ed  pr incipally  as  a  72%  aqueous  solut ion.    At   r oom 
t emper at ur e,  t his solut ion  is not  an oxidizing agent , and can be saf ely  t r anspor t ed 
and st or ed.   I t   is only when  it   is hot  and concent r at ed does  it  become a power f ul 
oxidizing  agent   –  allowing  f or   chemical  engineer ing  r eact ions  and  pr oduct ion 
pr ocesses  t hat   can  be  car ef ully  designed  and  cont r olled.  This  pr oper t y  makes  it  
unique among t he st r ong acids.  (GFS Chemicals, 2005)   

4.4.2.  Per chlor ic Acid Dischar ger  in Nor t heast er n Massachuset t s 

I n August  2004,  low levels (1 – 3 ｐg/ L) of   t he per chlor at e  ion wer e f ir st  det ect ed 
in  t he Town of  Tewksbur y, MA public wat er   supply  syst em, which dr aws  it s wat er  
f r om t he Mer r imack River , 
t he second  lar gest   r iver   in 
t he  st at e.  I t   is 
not ewor t hy  t hat   t his 
det ect ion  coincided  wit h 
t he  low­f low  condit ions  of  
August ,  in  which  aver age 
daily  f low  in  t he 
Mer r imack  is  3000  cubic 
f eet   per   second  (CFS), 
compar ed  t o  almost  
20,000 CFS in Apr il. 

This  f inding  pr ecipit at ed 
an  ef f or t   by  MassDEP  t o 
locat e  t he  sour ce  of  
per chlor at e  dischar ge  t o 
t he  r iver ,  involving  a 
syst emat ic  and  it er at ive 
sampling  pr ogr am  t r acking 
t he  cont aminant   upst r eam 
of   t he  Tewksbur y  wat er  
int ake.      Event ually,  t he 
sour ce  was  t r aced  t o  t he 
dischar ge  f r om  t he  Town  of   Biller ica  Wast ewat er   Tr eat ment   Plant ,  which 
dischar ged  int o  t he  Concor d  River ,  a  t r ibut ar y  of   t he  Mer r imack,  over   5  miles 
upst r eam of  t he Tewksbur y int ake (see Figur e 14).   

Figur e 14:  Per chlor ic Acid Dischar ge  
Concor d and Mer r imack River s, MA  
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Monit or ing  of   t he  ef f luent   f r om  t he  Biller ica  wast ewat er   plant   dur ing  Sept ember  
and Oct ober  2004 showed consist ent   levels of  per chlor at e  in  t he  r ange of  250  t o 
700  ｐg/ L.  The  Biller ica  plant   is  a  secondar y  t r eat ment   syst em  ser vicing  a 
communit y  of   50,000,  wit h  an  aver age  daily  f low  of   3.1  million  gallons/ day  (MGD), 
including  0.40  MGD  of   indust r ial  wast ewat er s.    At   t his  aver age  f lowr at e, 
appr oximat ely 6­10 pounds per  day of  per chlor at es wer e being dischar ged f r om t he 
plant .  This was consist ent  wit h  t he 2­4 ｐg/ L concent r at ions of  per chlor at e  t hat  
wer e  being  det ect ed  in  t he  Concor d  River   downst r eam  of   t he  dischar ge,  wher e 
r iver  f lowr at es var ied in t he r ange of  250 t o 600 CFS.  The highest  level det ect ed 
was  10.3  ｐg/ L  of   per chlor at e  on  Sept ember   7,  2004,  when  t he  Concor d  River  
f lowr at e was at  it s lowest  at  142 CFS. 

I n cont r ast  t o t he dat a f r om t he Concor d River , mass­f lux r at es f or  per chlor at e in 
t he  Mer r imack  River   “did  not   add  up”,  leading  t o  speculat ion  t hat   t her e  may  have 
been  addit ional  sour ces  of   cont aminat ion  impact ing  t he  Tewksbur y  wat er   int ake. 
Specif ically,  concent r at ions  of   bet ween  1  and  3  ｐg/ L  of   per chlor at e  in  t he 
Mer r imack  River   at   t he  Tewksbur y  int ake  equat e  t o  mass  f lowr at es  of   20  t o  40 
pounds/ day  of   per chlor at es,  given  t he  2000  t o  7000  CFS  f lowr at e  in  t he 
Mer r imack dur ing  t his  t ime per iod.  Ult imat ely,  t his discr epancy was at t r ibut ed  t o 
complex f low pat t er ns in t his r each of  t he Mer r imack River  t hat  t ended t o limit  t he 
mixing of  inf low f r om t he Concor d River .     

I nvest igat ions  under t aken  by  t he  Town  of   Biller ica  event ually  ident if ied  t he 
(appar ent  sole) sour ce of  per chlor at e dischar ge t o  t he municipal sewer age syst em: 
a  pr ocessor   of   sur gical  and  medical  mat er ials,  which  was  using  appr oximat ely  220 
gallons/ mont h  of   per chlor ic  acid.    Alt hough  only  a  small  por t ion  of   t his  acid  was 
dischar ged  (as  r insewat er )  t o  t he  sewer   syst em,  it   equat ed  t o  an  aver age  of   10 
pounds/ day of  per chlor at e.  Mor eover , per chlor ic acid use at  t his f acilit y was via a 
“bat ch”  oper at ion  pr ocess,  which  explained  t he  var iabilit y  (and  spikes)  in 
per chlor at e dat a  int o and exit ing  t he Biller ica wast ewat er  plant .    I t   is not ed  t hat  
t his indust r ial wast ewat er  dischar ge was not  in violat ion of  t he f acilit y’s per mit , as 
per chlor ic  acid  and per chlor at e wer e not   (at   t hat   t ime)  r egulat ed  cont aminant s  in 
t he wast est r eam. 

Cur r ent ly,  t his  company  is  t r eat ing  it s  wast ewat er   pr ior   t o  dischar ge  int o  t he 
Biller ica  sewer age  syst em,  ut ilizing  ion­exchange  t echnology  t hat   r educes  inf luent  
per chlor at e concent r at ions of  2000 mg/ L t o less t han 0.050 mg/ L in t he company’s 
ef f luent  dischar ge. 
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5.0  ANCI LLARY FI NDI NGS 

I n under t aking t he invest igat ions descr ibed in t his r epor t , MassDEP has made t wo ancillar y 
f indings of  r elevance t o sour ce and occur r ence concer ns. 

5.1.  Analyt ical Test ing Pr ocedur es 

The  pr imar y  met hod  used  t o  dat e  t o  t est   public  wat er   supplies  f or   per chlor at e  in 
Massachuset t s has been EPA Met hod 314.0, Det er minat ion of  Per chlor at e  in Dr inking 
Wat er  Using I on Chr omat ogr aphy, Revision 1.0, November  1999.  I n using t his met hod, 
however , MassDEP has specif ied t hat  labor at or ies achieve a Repor t ing Limit  of  1 ｐg/ L. 
This is accomplished by t he use of  lower  concent r at ion spiking solut ions and st andar ds, 
and  a  ser ies  of   init ial  and  ongoing  qualit y  cont r ol  r equir ement s  and  limit s. 
(ht t p:/ / www.mass.gov/ dep/ br p/ dws/ f iles/ per chlor .pdf ) 

MassDEP  has  conduct ed  2  r ounds  of   “single  blind”  Pr of iciency  Test   (PT)  st udies  t o 
det er mine if  labor at or ies ar e able t o comply wit h met hod modif icat ions, and achieve a 1 
ｐg/ L  Repor t ing  Limit .    I n  t ot al,  17  labor at or ies  par t icipat ed  in  one  or   bot h  of   t hese 
t est ing ef f or t s, including 7 labs t hat  had demonst r at ed an init ial capabilit y t o conduct  
t his pr ocedur e  (“MassDEP appr oved  labs”).   Each st udy  involved a blank sample, and a 
sample spiked at  1.04 ｐg/ L (f ir st  st udy) and 1.25 ｐg/ L (second st udy) of  per chlor at e, at  
conduct ivit y  levels  on  t he high end of  Massachuset t s’  dr inking wat er   supplies  (appr ox 
500 ｐS/ cm @ 25ｱC).  (ht t p:/ / www.mass.gov/ dep/ or s/ f iles/ per chpt .pdf ) 

I n  t he  f ir st   st udy,  13  of   15  labor at or ies  –  including  all  7  MassDEP  appr oved  labs  -
successf ully analyzed t he spiked samples, r epor t ing a per chlor at e concent r at ion wit hin 
+/ ­ 2 st andar d deviat ions of  t he st udy mean, wit h a mean r ecover y of  83% (i.e., biased 
slight ly  low).    One  of   t he  17  labor at or ies  r epor t ed  a  “f alse  posit ive”  det ect ion  of  
per chlor at e  in  t he  blank  sample,  but   at   a  concent r at ion  below  t he  1  ｐg/ L  Repor t ing 
Limit .  The  r esult s  wer e  similar   in  t he  second  st udy,  wit h  13  of   16  labor at or ies  -
including  all  7  MassDEP  appr oved  labs  ­  r epor t ing  accept able  r esult s.    I n  t he  second 
st udy, t he mean r ecover y of  t he (1.25 ｐg/ L) spike was 83.9%, wit h a st andar d deviat ion 
of  0.116 ｐg/ L. 

A subsequent   “double blind” st udy was also conduct ed by  t he Amer ican Wat er  Wor ks 
Associat ion  of   t he  7  MassDEP  appr oved  labor at or ies,  t his  t ime  using  samples  wit h 
higher  concent r at ions of  dissolved salt s (i.e., 1200 ｐS/ cm) mor e t ypical of  ot her  ar eas 
of   t he  count r y.    Despit e  t his  challenge,  6  of   t he  7  MassDEP  appr oved  labor at or ies 
per f or med  accept ably;  t he  except ion  being  a  labor at or y  locat ed  in  Ar izona  t hat   did 
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lit t le  wor k  wit hin  Massachuset t s,  and  t hat   r epor t ed  <  0.3  ｐg/ L  per chlor at e  in  all 
samples not  pr epar ed in Reagent  Wat er .  

Over all,  t hese  dat a  and  r esult s  enabled  t he  agency  t o  conclude  t hat   t he  use  of   t he 
MassDEP­modif ied  Met hod  314.0  is  suf f icient   t o  achieve  a  1  ｐg/ L  Repor t ing  Limit   on 
dr inking  wat er   mat r ices  common  in  Massachuset t s,  wit h  a  low  pr obabilit y  of   a  f alse­
posit ive det ect ion above t he Repor t ing Limit . 

Field exper iences have  f ur t her  suppor t ed  t he validit y of   t his  f inding.   Specif ically,  in 
r eviewing  over   600  analyses  of   dr inking  wat er   samples,  MassDEP  is  not   awar e  of   a 
single case of  a “f alse posit ive” det ect ion above t he 1 ｐg/ L Repor t ing Limit , pr ovided all 
specif ied  st eps  and  met hodological  modif icat ions  ar e  f ollowed.1  Split   samples 
conduct ed  on  appr oximat ely  30  dr inking  wat er   samples  have  demonst r at ed  good 
cor r elat ion  bet ween  t he  MassDEP­modif ied  EPA  Met hod  314.0  and  an  LC/ MS/ MS 
pr ocedur e  (dr af t   EPA  Met hod  331.0).    I n  a  f ew  cases,  mat r ix  int er f er ence  in  a 
dr inking  wat er   sample  (e.g.,  r aw  wat er   sample  f r om  t he  Mer r imack  River )  pr ecluded 
quant it at ion  by  EPA  314.0;  however ,  QC  r equir ement s  in  t he  modif ied  met hod  (i.e., 
r et est ing/ spiking samples wit h det ect s above 0.8 ｐg/ L)  clear ly  r evealed  t he condit ion 
of  concer n, leading t o f ur t her  r et est ing by LC/ MS/ MS.  

Alt hough  MassDEP­modif ied  EPA  Met hod  314.0  has  per f or med  well  f or   it s  int ended 
applicat ion  in  Massachuset t s  (i.e.,  analysis  of   dr inking  wat er   wit h  r elat ively  low 
dissolved  salt s),  it   cannot   pr ovide  def init ive  ident if icat ion  and  quant if icat ion  of   t he 
per chlor at e ion, and cannot  be r elied upon t o quant it at e levels of  per chlor at e less t han 
1 ｐg/ L.  I t  is f or  t his r eason t hat  MassDEP has used an LC/ MS/ MS t echnique t o ver if y 
posit ive  r esult s  f r om a Met hod 314.0 analysis,  as well  as  conduct   t est ing/ ver if icat ion 
t est ing of  wast ewat er , hypochlor it e, and ot her  non­dr inking wat er  mat r ices.   

5.2.  Per chlor at e Tr eat ment  in Sept ic Tanks 

I n  invest igat ing sour ces and  impact s of  per chlor at e cont aminat ion, MassDEP began  t o 
consider   t he  degr ee  of   t r eat ment   t hat   might   occur   in  convent ional  sept ic  syst ems. 
This int er est  was cat alyzed by t wo specif ic issues and concer ns: 

ﾾ＃The  f act   t hat   low­levels  of   per chlor at e  wer e  likely  being  dischar ged  int o 
numer ous r esident ial sept ic syst ems (via use and dischar ge of  household bleach) 
which  could  lead  t o  per vasive  low­level  gr oundwat er   cont aminat ion  in  ar eas 
wit hout  cent r al sewer age syst ems; and 

1 A suspect ed f alse posit ive r epor t  f or  an un­named r eser voir  in Spr ingf ield was lat er  f ound 
by MassDEP t o be a labor at or y er r or  
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ﾾ＃The  likely  t r eat ment  of  per chlor at e­cont aminat ed r esident ial  (pr ivat e) dr inking 
wat er   wells  by  a  Rever se  Osmosis  syst em,  which  would  lead  t o  a  concent r at ed 
wast est r eam  dischar ge  t o  on­sit e  sept ic  syst ems  (i.e.,  would  t his  j ust   be 
t r ansf er r ing t he pr oblem back t o t he gr oundwat er ?) 

A  number   of   r esear cher s  (e.g.,  Ur bansky)  have  published  mat er ials  on  t he  anaer obic 
degr adat ion/ t r eat ment   of   per chlor at es.    Wit h  t his  in  mind,  MassDEP  had  t he 
oppor t unit y  t o obt ain sept ic  t ank ef f luent  samples at   t wo  locat ions wher e t he pot able 
wat er   sour ce  was  cont aminat ed  wit h  high  concent r at ions  of   t he  per chlor at e  ion. 
Det ails and dat a in t his r egar d ar e pr ovided in Table 8. 

Table 8:  Tr eat ment  of  Per chlor at e in a Sept ic Tank 

Town  Descr ipt ion  Dat e  Per chlor at e Concent r at ion by LC/ MS/ MS (ｐg/ L) 

Tap Wat er   Sept ic Tank Ef f luent  

Boxbor o  Condominiums  10/ 19/ 04  Appr ox 850*   0.23 

West f or d  Pr ivat e Home  12/ 02/ 04  190  N.D. @ 0.2 ｐg/ L RL 

*  783 ｐg/ L on 10/ 7; 943 ｐg/ L on 10/ 22 

As can be seen, t he inf luent  per chlor at e ion is being almost  complet ely degr aded by t he 
highly  r educing  condit ions  pr esent   wit hin  t he  sept ic  t ank  envir onment s.    What   is 
par t icular ly  not ewor t hy  is  t he  sit uat ion  in  Boxbor o,  wher e  t he  sept ic  t ank  in  quest ion 
was  in  t he  pr ocess  of   being  decommissioned  because  of   over load.    Specif ically,  t his 
5000­gallon  t ank was  r eceiving on aver age 3000 gallons/ day of  sewage  f r om a block of  
buildings  wit hin  a  condominium  complex  –  r esult ing  in  less  t han  48  hour s  of   r esidence 
t ime.   

6.0  CONCLUSI ONS 

On  t he  basis  of   inf or mat ion  and  dat a  obt ained  dur ing  t he  last   12  mont hs,  MassDEP  has 
r eached t he f ollowing conclusions and t ent at ive f indings: 

Occurrence – The per chlor at e ion is not  per vasive in sur f ace wat er s or  gr oundwat er  
in Massachuset t s, at  a Repor t ing Limit  of  1 ｐg/ L (ppb).  However , localized impact s 
exist  at  cer t ain sit es, cr eat ing condit ions  t hat  can pose signif icant  healt h  r isks  t o 
impact ed populat ions. 
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Sources  –  Milit ar y  pr oduct s  and  oper at ions  have  caused  signif icant   and  ext ensive 
gr oundwat er  impact s in Massachuset t s, cr eat ing long plumes cont aining hundr eds of  
ｐg/ L (ppb) of  per chlor at e. The most  signif icant  non­milit ar y sour ces of  per chlor at e 
cont aminat ion encount er ed t o dat e in Massachuset t s have been an indust r ial user  of  
per chlor ic acid, and blast ing oper at ions  t hat  had used (or   likely used) per chlor at e­
cont aining  explosive  mat er ials.    Lesser   (t hough  st ill  locally  pr oblemat ic)  sour ces 
have included f ir ewor ks displays and hypochlor it e/ bleach solut ions. 

Blast ing  Oper at ions  –  Cer t ain  Emulsion  and  Wat er   Gel  Blast ing  Agent s 
cont ain per chlor at e salt s,  t ypically  in  t he r ange of  5% – 15% by weight , but  
somet imes higher .    I t   is  t heor ized  t hat  misf ir es and/ or   “bad housekeeping” 
associat ed wit h t he use of  t hese pr oduct s ar e t he pr imar y mechanisms t hat  
r esult   in  gr oundwat er   impact s,  which  can  be  in  t he  hundr eds  or   even 
t housands of  ｐg/ L (ppb) of  per chlor at e. 

Fir ewor ks  –  I t   would  appear   t hat   pot assium  per chlor at e  salt s  have  been 
incr easingly used in pyr ot echnic pr oduct s in t he last  10­15 year s, because of  
t heir   super ior   abilit y  t o  pr oduce  vivid  color s  in  aer ial  display  shells. 
At mospher ic  f allout   of   combust ion  par t iculat es  and,  per haps  mor e 
impor t ant ly,  un­combust ed  debr is,  r esult   in  localized  gr oundwat er   impact s. 
These  impact s  r ange  f r om  t ens  of   ｐg/ L  (ppb)  of   per chlor at e  locally  f or  
lar ger   and  mor e  r ecent   displays,  t o  single  digit   concent r at ions  in 
downgr adient  ar eas and/ or  f or  smaller  or  mor e hist or ical launchings. 

Hypochlor it e/ Bleach  Solut ions  –  Hundr eds  t o  t housands  of   ｐg/ L  (ppb)  of  
per chlor at e has been document ed  in commer cial and household hypochlor it e 
(bleach)  solut ions,  wit h  per chlor at e  concent r at ions  incr easing  as  a  f unct ion 
of   st or age  t ime,  t emper at ur e,  and  ionic  st r engt h.    I t   is  t heor ized  t hat  
per chlor at e  f or mat ion  in  t hese  solut ions  is  r elat ed  t o  t he  f or mat ion  of  
chlor at es, a well­known hypochlor it e decomposit ion by­pr oduct .   The use of  
per chlor at e­cont aining  hypochlor it e  solut ions  at   wat er   t r eat ment   plant s 
could  lead  t o concent r at ions of  per chlor at e  in  t he wat er  supply dist r ibut ion 
syst ems in t he r ange of  0.2 t o 0.4 ｐg/ L. 

7.0    RECOMMENDATI ONS 

I t  is r ecommended t hat  r egulat or s and indust r y f ur t her  st udy and bet t er  under st and t he 
condit ions and mechanisms t hat  lead t o t he per chlor at e r eleases and/ or  impact s discussed 
in t his r epor t , wit h t he over all goal of  pr event ing, minimizing, and/ or  mit igat ing impact s t o 
human healt h and t he envir onment .   

Per chlor at e Occur r ence         Page 44 of  48  Dr af t  Repor t    
MassDEP      Apr il 2006  



* * *  DRAFT REPORT * * *   

Blast ing Oper at ions 

1.   Manuf act ur er s  of   explosive  mat er ials  should  clear ly  indicat e  t he  per cent age  of  
per chlor at e salt s in t heir  pr oduct s. 

2.   Cont r act or s  and  r egulat or s  should  be  mindf ul  of   t he  envir onment al  sensit ivit y  of  
blast ing sit es when using per chlor at e­cont aining explosive mat er ials, par t icular ly  if  
dr inking wat er  supply wells ar e locat ed near by. Addit ional guidance in t his r egar d is 
available at  ht t p:/ / www.mass.gov/ dep/ bwsc/ f iles/ blast ing.ht m. 

3.  Blast ing cont r act or s should make ever y r easonable ef f or t  t o pr event  misf ir es f r om 
occur r ing  when  using  per chlor at e­cont aining  mat er ials,  and,  in  t he  event   of   a 
misf ir e, should ensur e t hat  all r easonable st eps ar e t aken t o r ecover  un­det onat ed 
mat er ials. 

Fir ewor ks 

1.   Manuf act ur er s  and/ or   dist r ibut or s  should  clear ly  indicat e  t he  per cent age  of  
per chlor at e salt s in t heir  pr oduct s. 

2.   Cont r act or s,  r egulat or s,  and  display  or ganizer s  should  be  mindf ul  of   t he 
envir onment al sensit ivit y of  launch ar eas, par t icular ly if  dr inking wat er  supply wells 
ar e  near by.  All  ar eas  at   and  downwind  of   t he  launch  ar ea  should  be  t hor oughly 
sur veyed  f ollowing  a  display  (and/ or   at   f ir st   light )  t o  ident if y  and  r emove  debr is 
and f allout .  

Hypochlor it e/ Bleach Solut ions 

I ndust r y should f ur t her  t est  and char act er ize hypochlor it e solut ions and, based on 
t he r esult s, consider  t aking necessar y and pr act ical st eps t o pr event  t he f or mat ion 
of   per chlor at es  in  st or ed  mat er ials.    Based  upon  our   limit ed  dat a,  impr oved  or  
enhanced  f ilt er ing  of   hypochlor it e  pr oduct s  may  be  benef icial  t o  r emove  t he 
impur it ies t hat  may be cat alyzing t he pr oduct ion of  chlor at es and per chlor at es. 

8.0  RESEARCH NEEDS 

Addit ional  r esear ch  is  needed  t o  f ur t her   char act er ize  sour ces,  occur r ences,  and 
exposur es  t o  per chlor at e.    On  t he  basis  of   t he  f indings  of   t his  document ,  and  ot her  
r esear ch ef f or t s in t his ar ea, t he f ollowing invest igat or y pr oj ect s ar e suggest ed: 

Ｉ＃ Swimming  pools  –  I nvest igat e  concent r at ions  of   per chlor at e  in  swimming  pools 
t r eat ed wit h hypochlor it e pr oduct s. 
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Ｉ＃Pr ivat e Dr inking Wat er  Wells – Det er mine per chlor at e  r esiduals  in wells  t hat  have 
been  “shocked”  and/ or   ar e  syst emat ically  disinf ect ed  by  hypochlor it e  pr oduct s, 
wit h  a  goal  t owar d  developing  Best   Management   Pr act ices  t o  minimize  concer ns  in 
t his r egar d. 

Ｉ＃ Fir ewor ks –  I nvest igat e  impact s of   f ir ewor ks displays on ambient  air , wit h r espect  
t o par t iculat e f allout  t o soil, gr oundwat er , and sur f ace wat er s, as well as inhalat ion 
exposur es t o t he viewing and gener al public. 

Ｉ＃ Municipal  Landf ills  –  Test   leachat e  t o  det er mine  per chlor at e  cont ent ,  given  t he 
incr easing use of  per chlor at e salt s in common household and commer cial pr oduct s. 

Ｉ＃ Roadway  Flar es  –Test   monit or ing  wells  and/ or   sur f ace  wat er   r unof f   near   maj or  
highways,  t o  ascer t ain  cont r ibut ion  of   per chlor at e  t o  t he  envir onment   f r om  use 
(and discar ding) of  r oadway f lar es. 
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History of  Revisions 

Dat e Sect ion Change 

4.2  Added new Sect ion 4.2.5, “East hampt on Fir ewor ks Display”.  New 
dat a  is  pr ovided  f or   a  “communit y  event ”  f ir ewor ks  launch  sit e. 
These  dat a  ar e  consist ent   wit h  modeled  expect at ions  and 
empir ical  dat a  f r om  ot her   similar   sit es.    Mor eover ,  upst r eam 
samples in a r eceiving wat er way suggest  wat er shed “backgr ound” 
value of  per chlor at e of  appr oximat ely 0.2 ｐg/ L. 

Apr il 2006  4.3.4  New  inf or mat ion  and  dat a  pr ovided  on  a  small  wat er   supply 
syst em  ser vicing  a  school  in  Boxf or d.    Of   signif icance  is  t he 
obser vat ion  t hat   small  wat er   supplies  may  be  most   at   r isk  f or  
per chlor at e  impact s,  given  (a)  low­level  concent r at ions  of  
per chlor at e  in  (localized)  sour ces  wat er s,  (b)  t he  pr evalent   use 
of  hypochlor it e solut ions as a disinf ect ant , (c) t he low­usage r at e 
of   t he hypochlor it e solut ion (t hat  can  lead t o  long st or age t imes 
wit h  a  concomit ant   build­up  of   per chlor at e  in  t he  hypochlor it e 
solut ion), and (d) inf r equent  cleanout s of  t he hypochlor it e t anks.  
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Abstract

Citrus produced in the southwestern United States is often irrigated with perchlorate-contaminated water. This irrigation water includes Colorado

River water which is contaminated with perchlorate from a manufacturing plant previously located near the Las Vegas Wash, and ground water

from wells in Riverside and San Bernardino counties of California which are affected by a perchlorate plume associated with an aerospace facility

once located near Redlands, California. Studies were conducted to evaluate the uptake and distribution of perchlorate in citrus irrigated with

contaminated water, and estimate potential human exposure to perchlorate from the various citrus types including lemon (Citrus limon), grapefruit

(Citrus paradise), and orange (Citrus sinensis) produced in the region. Perchlorate concentrations ranged from less than 2–9 �g/L for Colorado

River water and from below detection to approximately 18 �g/L for water samples from wells used to irrigate citrus. Destructive sampling of

lemon trees produced with Colorado River water show perchlorate concentrations larger in the leaves (1835 �g/kg dry weight (dw)) followed by

the fruit (128 �g/kg dw). Mean perchlorate concentrations in roots, trunk, and branches were all less than 30 �g/kg dw. Fruit pulp analyzed in

the survey show perchlorate concentrations ranged from below detection limit to 38 �g/kg fresh weight (fw), and were related to the perchlorate

concentration of irrigation water. Mean hypothetical exposures (�g/person/day) of children and adults from lemons (0.005 and 0.009), grapefruit

(0.03 and 0.24), and oranges (0.51 and 1.20) were estimated. These data show that potential perchlorate exposures from citrus in the southwestern

United States are negligible relative to the reference dose recommended by the National Academy of Sciences.

© 2006 Elsevier B.V. All rights reserved.

Keywords: Lemon (Citrus limon); Grapefruit (Citrus paradise); Orange (Citrus sinensis); Colorado River; Perchlorate

1. Introduction

Perchlorate has been discovered in surface and ground water

supplies throughout the United States. There is concern that

these perchlorate-contaminated waters may represent a health

risk both as sources of drinking water and irrigation water

for food crops. Perchlorate has the potential to cause thyroid

dysfunction by inhibiting iodide uptake by the sodium iodide

symporter (NIS) [1].

Perchlorate has been detected in several non-crop plant

species in non-cultivated ecosystems exposed to aerospace and

defense-related perchlorate contamination [2–5]. Accumula-

tion of perchlorate in tobacco [6] fertilized with perchlorate-

∗ Corresponding author. Tel.: +1 928 782 3836; fax: +1 928 782 1940.

E-mail address: sanchez@ag.arizona.edu (C.A. Sanchez).

containing Chilean nitrate [7,8] is also documented. A number of

studies have shown perchlorate accumulation in edible leafy veg-

etables irrigated with perchlorate-contaminated water [9–11].

Data also indicate potential perchlorate accumulation in fruiting

and seed crops irrigated with contaminated water but biocon-

centration appears lower compared to leafy vegetation [12].

A substantial area of citrus is irrigated with perchlorate-

contaminated water in the southwestern United States. Citrus

produced in the lower Colorado River valleys of Arizona and

California and the Coachella Valley of California are irrigated

with Colorado River water, which has had perchlorate concentra-

tions ranging from 5 to 9 �g/L [13]. Approximately 5 billion m3

of water are diverted at the Imperial Diversion Dam to irri-

gated crops in southwestern Arizona and southern California.

Perchlorate contamination in the Colorado River is introduced

into Lake Mead by a perchlorate salt manufacturing plant pre-

viously located near the Las Vegas Wash.

0003-2670/$ – see front matter © 2006 Elsevier B.V. All rights reserved.

doi:10.1016/j.aca.2006.02.013
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Citrus produced in portions of Riverside and San Bernardino

counties of California outside the low desert are irrigated with

wells affected by a perchlorate ground water plume associated

with an aerospace facility near Redlands, California. The objec-

tives of this study were to evaluate the uptake and distribution

of perchlorate in Citrus sp. irrigated with contaminated water,

and estimate potential human exposure to perchlorate from the

various citrus types produced in the region.

2. Experimental

2.1. Uptake and distribution

These samples were actually generated from another study

aimed at evaluating the redistribution of 15N-labeled nitrogen in

young citrus. Nine five-year-old lemon “Limoneira 8A Lisbon”

on “Volkamariana” rootstock at the Yuma Mesa Agricultural

Center were sacrificed for these evaluations. These trees were

destructively sampled December 5, 2001. All leaves and fruit

were hand harvested from each tree. The branches were then

removed with a saw from the trunk of the tree. The whole fruit

(peel and pulp) was cut into wedges and the branches were cut

further into small segments. All leaves, fruit wedges, and branch

segments were labeled appropriately, and placed in an oven for

drying. The stumps and roots of each tree were pulled out of the

ground with a tractor and chain, labeled, and transported to an

open storage area for air-drying.

The leaves and fruit wedges were ground directly after dry-

ing. The branch segments were ground after processing through

a wood chipper. Following 4 months of air-drying, the trunks

and roots were separated and processed for grinding. Because

trunk segments caused the mechanical failure of two wood

chippers in rapid succession, we improvised another approach

for processing the trunk and root. Trunk and roots were cut

at short intervals (approximately 5 cm) with a chain saw and

wood shavings were collected and composited for each tree,

and dried in an oven. This composite sample was ground for

analysis.

3. Survey of fruit and leaves

Citrus samples were collected during harvest season from

fields across southwestern Arizona and southern California dur-

ing 2004–2005. Samples were collected from different types of

citrus including lemon (Citrus limon), grapefruit (Citrus par-

adise), and orange (Citrus sinensis). The number and location

of samples were reflective of the commercial industry. The

majority of citrus produced in the lower Colorado River valleys

are lemons, with modest orange production, and no commer-

cial grapefruit products. All lemon samples, and a few orange

samples, were collected in this area. The only grapefruit col-

lected in this area was from the University of Arizona Research

Farm near Yuma, Arizona. Most of the citrus produced in the

Coachella Valley, and in the higher altitude regions of south-

ern California, are oranges with modest grapefruit production.

It was from this area we collected most orange and grapefruit

samples. Lemon, orange, and grapefruit samples were also col-

lected from an orchard in Los Angeles County, suspected of

being irrigated with water affected by a perchlorate plume. For

each sample we attempted to collect 10 fruits at random from

each orchard. For a subset of these we collected correspond-

ing leaf samples from the trees. For all fruit samples, peel and

pulp were separated by hand and the leaves, peel, and pulp were

frozen separately. The frozen samples were freeze-dried on a

Labconco freeze drier. Freeze-drying of leaf and peel tissue typ-

ically was complete within 48 h but pulp tissue often required

96 h. Weights before and after freeze-drying were recorded and

the samples were subsequently ground and stored in vials for

extraction.

3.1. Extraction of perchlorate from plant material

We used an extraction procedure described previously [14]

with minor modifications. Briefly, 600 mg of freeze-dried prod-

uct was weighed into centrifuge tubes and 15 mL of DI water

were added. The tubes were boiled for 30 min and the contents

were placed in a refrigerator overnight with occasional gentle

shaking. The tubes were then centrifuged for 30 min and the

supernatants filtered sequentially through Kim wipes and 0.2 �m

Gelman ion membrane syringe filters. Two milliliter of the above

extract (extract 1) was reacted with 1000 mg DD6 alumina. Vials

were gently agitated two or three times over a 24-h period after

which 18 mL of DI water was added to the mixture. After stirring

and settling, this solution was filtered through another 0.2 �m

Gelman ion membrane syringe filter and the resulting solution

was labeled “extract 2”. This sample was stored in the freezer

until analysis by ion chromatography with conductivity detec-

tion (IC-CD). Before loading on the IC-CD, the extracts were

allowed to reach room temperature and were filtered through

pre-conditioned Dionex “On Guard” RP syringe filters. Further-

more, the first 0.75 mL of sample (extract 2) pushed through the

filter was discarded and the remaining aliquots used for IC-CD

analysis.

3.2. Perchlorate analysis

Perchlorate analyses were initially performed by IC-CD

using a Dionex 2500 described previously [11]. Briefly, this

unit consists of an IP 25 isocratic pump, an EG50 eluent gen-

erator, a continuous regenerating trap column, a CD 25 con-

ductivity detector, the 2 mm AG16/AS16 guard and separa-

tion column pair, and an AMMS III suppressor. The columns,

suppressor, and detector are housed in an LC 30 chromatog-

raphy oven. We used 50 mM KOH eluent and 50 mM sul-

furic acid suppression. A minimum of 10% of the samples

were extracted with a 100 �g/L perchlorate standard to yield

10 �g/L perchlorate standard addition after dilution. The method

detection limit (MDL) was determined using the procedure

outlined in EPA method 314.0 [15] using seven replicates

of a standard in reagent water. The calculated MDL was

0.2 �g/L using a 0.5 �g/L standard. We set the minimum

reporting level (MRL) for citrus plant extracts at 1.5 �g/L.

As a standard practice we ran 10% duplicate extractions

in addition to the 10% spiked additions. Duplicate aliquots
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of a given extraction were always analyzed. We generally

repeated analysis if recovery of standards and standard additions

was less than 85% and variation among duplicates exceeded

25%.

Branch, trunk, and fruit tissue were below detection by

IC-CD and root tissue gave false positive perchlorate peaks

by IC-CD. Accurate quantification of these tissues required

IC/MS/MS. Perchlorate concentrations measured in leaves by

IC-CD and IC/MS/MS agreed closely but a few leaf extracts

produced co-eluting peaks making accurate integration diffi-

cult. Leaf sample extracts with problematic matrices, those with

co-eluting peaks, and several samples at random were sent out

for IC/MS/MS analysis. Therefore, all root, trunk, branch and

fruit tissues from the destructive sampling study, all fruit pulp

from the survey, a selected subset of peel samples from the

survey, and approximately 25% of all leaf samples collected,

were sent to a laboratory for analysis by IC/MS/MS using

an 18O internal standard methodology similar to that reported

by others [16]. Briefly, 0.5 mL of aqueous sample extract was

spiked with an isotopically labeled internal standard (Cl18O4
−)

and diluted 1:1 with deionized water. This solution was sub-

sequently analyzed using ion chromatography–electrospray

ionization–tandem mass spectrometry. Perchlorate was quan-

tified based on the peak area ratio of analyte to stable isotope-

labeled internal standard. A subset of samples (10%) were ana-

lyzed further using standard addition, and produced acceptable

percent differences of <10%. Absolute assay accuracy was veri-

fied by the blind analysis of four different perchlorate reference

solutions (AccuStandard, New Haven, CT, USA); analysis of

these proficiency testing solutions across the study time period

yielded an average percent difference of −5.2% (CI −7.2 to

−3.2%). The MDL was estimated to be 0.02 �g/L and the MRL

was 0.1 �g/L.

The MRL would be approximately 375 �g/kg dw by IC-CD

and 25 �g/kg dw by IC/MS/MS using our extraction ratio. Dry

matter content ranged from 33 to 98% for leaves, 14 to 30%

for peels, and 8 to 17% for fruit pulp. Therefore, the MRL lev-

els by IC-CD would be approximately 190, 75, and 38 �g/kg

fw, for leaves, peel, and pulp, respectively. Reporting levels by

IC/MS/MS would be approximately 13, 5, and 2.5 �g/kg fw for

leaves, peel, and pulp, respectively.

3.3. Perchlorate concentration in irrigation water

Aliquots of composite Colorado River water samples, col-

lected by the U.S. Bureau of Reclamation (USBOR) at the

Imperial Diversion Dam, from March 2003 through September

2005, were analyzed for perchlorate in our laboratory. Water

samples from wells and reservoirs used for irrigation were also

collected at the time of citrus sampling. These water samples

were analyzed for perchlorate using EPA Method 314.0 [15].

We estimated a reporting level of 1 �g/L in water using meth-

ods described above. Perchlorate concentrations of Colorado

River at the Imperial Dam were compared to samples collected

up-stream at Willow Beach by the Nevada Division of Envi-

ronmental Protection from December 1999 through April 2005

[17].

3.4. Exposure estimates

An MRL of 0.1 �g/L by IC/MS/MS would correspond to

approximately 2.5 �g/kg fw for fruit pulp. For values below

MRL, we used estimates of 1.25 �g/kg fw and for values below

detection we used estimates of 0.625 �g/kg fw. We used median

perchlorate concentrations in the edible fruit pulp and mean and

95th percentile consumption estimates [18] to estimate expo-

sures.

4. Results and discussion

Perchlorate concentrations of the Colorado River ranged from

1 to 9 �g/L (Fig. 1). Data were collected by the Nevada Depart-

ment of Environmental Protection at Willow Beach, 11 miles

down stream of Lake Mead, are shown from late 1999 through

April 2005. We did not begin collecting data at Imperial Diver-

sion Dam, 290 miles downstream of Lake Mead, until March

2003. There was some temporal variation in perchlorate con-

centrations between the two sampling locations which is not

surprising considering that water travel times, water quantity,

and water quality are all potentially altered by diversion dams,

storage reservoirs, and tributaries along the river. Nevertheless,

the data generally compare favorably where the average con-

centrations from March 2003 through April 2005 were 4.1 and

4.0 �g/L at Willow Beach and Imperial Diversion, respectively.

Thus, where we do not have data for the Imperial Diversion

Dam, we used data from Willow Beach as a reasonable estimate

of perchlorate concentrations of irrigation water. Studies have

shown that perchlorate is not physically or chemically retained

by soil [19,20]. Thus, perchlorate is largely transported into and

through soils with irrigation water and the perchlorate concentra-

tion of this water is the most reliable estimate of plant available

perchlorate over a growing season.

The concentrations of perchlorate in other water sources used

to irrigate citrus ranged from below detection from well water

in Los Angeles County and some reservoirs and wells in the

Coachella Valley to18 �g/L from a well in Loma Linda, near

Fig. 1. Perchlorate concentration in Colorado River over study period.
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Redlands (Table 1). It should be noted that some citrus in the

Coachella Valley is irrigated with surface deliveries from the

Colorado River, some citrus is irrigated with ground water, and

some is irrigated with both sources. It has been alleged that

ground water in the Coachella Valley has been contaminated

with perchlorate from recharge from the Colorado River [21] and

it is debated whether this is from an intentional recharge program

administered by the irrigation district or incidental recharge

through agricultural irrigation. Colorado River water transported

through the aqueduct has also been used to recharge ground

water along its route from the Colorado River, near Parker, to

Los Angeles and the river might have contributed toward the

perchlorate contamination of other ground water sources used

to irrigate citrus. Trace levels of perchlorate were found in the

fruit from some orchards in the Coachella Valley where the cor-

responding water samples tested below detection by IC-CD. It

is likely these orchards are irrigated with other sources of water

in addition to the water collected at the time of sampling. Fur-

thermore, previous studies have shown perchlorate in rainfall

[22] and bottled water [23] at sub part per billion levels and we

cannot rule out the presence of perchlorate below our detection

by IC-CD. However, for the orchard in Los Angeles County we

found no detectable perchlorate in lemon, orange, and grapefruit,

where the only source of water was a well where perchlorate was

below detection by IC-CD.

We do not consider fertilizer a likely source of perchlorate in

the citrus samples collected. As noted previously, the only fer-

tilizer source with a significant perchlorate content is Chilean

nitrate [8]. More than one of the authors work closely with cit-

rus producers in the western United States and could identify

no situations where Chilean nitrate was used in recent history.

A review of the scientific literature show some use of Chilean

nitrate in N fertilizer experiments initiated in the 1920s [24,25]

but could identify no use in several other fertilizer N experiments

conducted from the 1950s through more recent times [26–28].

Some low biuret urea is used for foliar fertilizer of citrus trees

[29]. This history suggest that Chilean nitrate was used by some

producers decades ago but its use was discontinued as other

more economical N fertilizer sources became available through

Table 2

Perchlorate concentrations of various tree parts for destructively sampled lemon

trees

Tree part Perchlorate (�g/kg dw)a

Range Mean

Roots <DL–55 <MRL

Trunk <DL–<MRL <MRL

Branches <DL–65 26

Leaves 699–4931 1835

Fruit 64–195 128

a MRL is minimum reporting level and DL is detection limit.

the Haber process. As a result of large leaching fractions of irri-

gation waters used in the western United States non-reactive

anion, such as perchlorate would be expected to leach out of the

crop-rooting zone within a season after application [19,20].

The average perchlorate concentrations (�g/kg dw) in lemon

trees irrigated with Colorado River water are shown in Table 2.

Perchlorate in the trunk was below MRL and perchlorate in the

roots and branches was close to MRL by IC/MS/MS. Perchlo-

rate concentrations in the fruit (peel and pulp) and leaves were

128 and 1835 g/kg dw, respectively. The trees were 5-years-

old and it is estimated they were irrigated with water having

an average perchlorate close to 6 �g/L. Water consumption of

an individual citrus tree can range from 80 to 100 m3 annually

[30] and citrus retains leaves for 2–3 years [31]. Thus, there is

a large potential for perchlorate accumulation in these transpir-

ing leaves through xylem transport where citrus is irrigated with

contaminated water.

These data are generally consistent with data collected in the

survey, which show much larger accumulations in the leaves

compared to the fruit (Tables 3 and 4). The larger variation

in concentration in leaves collected in the survey is likely the

result of varying perchlorate concentrations of water sources

and varying age of leaves sampled. The trees that were destruc-

tively sampled were all of the same age, adjacent in the same

field, irrigated with the same Colorado River water over the same

time interval, and our sample represented a composite of all the

leaves on the tree. For the survey we sampled trees of varying age

Table 1

Perchlorate concentration of various water sources used to irrigate citrus

Location County/state Date collected Perchlorate (�g/L)a

Coachella Valley Riverside Co., CA, USA June 30, 2004 4.1

Loma Linda San Bernardino Co., CA, USA December 7, 2004 18.1

Riverside Riverside Co., CA, USA January 4, 2005 3.4

Riverside Riverside Co., CA, USA February 14, 2005 1.0

Riverside Riverside Co., CA, USA February 14, 2005 2.1

Coachella Valley Riverside Co., CA, USA February 15, 2005 <DL

Coachella Valley Riverside Co., CA, USA February 15, 2005 2.7

Coachella Valley Riverside Co., CA, USA February 15, 2005 <DL

Coachella Valley Riverside Co., CA, USA February 15, 2005 <DL

Coachella Valley Riverside Co., CA, USA February 15, 2005 11.4

Coachella Valley Riverside Co., CA, USA February 15, 2005 11.6

Coachella Valley Riverside Co., CA, USA February 15, 2005 2.5

Loma Linda San Bernardino Co., CA, USA August 20, 2005 15.8

Canoga Park Los Angeles Co., CA, USA October 13, 2005 <DL

a DL is detection limit.
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Table 3

Concentrations of perchlorate in leaves and peel samples collected in survey

Crop n Dry weight (�g/kg) Fresh weight (�g/kg)

Minimum Maximum Mean Minimum Maximum Mean

Leaves

Lemon 11 567 4979 2357 283 3629 1695

Grapefruit 4 372 4346 1659 145 1738 647

Orange 8 894 8987 2875 430 4494 1424

Peel

Lemon 5 29 261 115 5 41 18

Grapefruit 4 17 149 80 4 29 17

Orange 12 89 731 199 22 189 48

Table 4

Hypothetical mean and 95th percentile perchlorate exposure of children and adults who consume citrus

Crop n Perchlorate (�g/kg fw) Citrus consumption (g/day) Exposure (�g/day)b

Range Meana Median Childrena Adulta Childrena Adulta

Lemon 33 <DL–14.8 2.3 (6.1) 1.3 4 (27) 7 (50) 0.005 (0.035) 0.009 (0.065)

Grapefruit 15 <DL–16.2 3.3 (8.1) 1.3 24 (121) 185 (703) 0.03 (0.16) 0.24 (0.91)

Orange 28 <DL–37.6 7.4 (25.3) 4.8 107 (323) 249 (744) 0.51 (1.55) 1.20 (3.57)

a Values in parenthesis represent 95th percentile numbers.
b Exposure estimates calculated by (median perchlorate content, �g/kg fw) × (mean (or 95th percentile) consumption estimates, kg).

(7–30-years-old), leaves were collected at random from the tree

canopy, and we did not distinguish leaf age. The larger values for

perchlorate concentration in all tissues are generally associated

with the trees sampled at Loma Linda.

Perchlorate concentrations were notably lower in the fruit

peel and pulp compared to the leaves (Tables 3 and 4). Con-

centrations in the fruit pulp ranged from below detection in

an orchard in Los Angeles County to 38 �g/kg fw at Loma

Linda. Because the initial sample from Loma Linda appeared

to be an outlier compared to other samples, we collected addi-

tional samples 6 months later, and obtained similar results (water

16 �g/L and fruit pulp 29 �g/kg). Water transpiration through

fruit tissue is less than the leaves and a significant portion of the

accumulated solutes in the fruit are transported through phloem

transport [32]. Although we are inclined to assume much less

perchlorate is translocated to the fruit, compared to the leaves, we

cannot rule out biochemical reduction of the perchlorate which

has been identified as being important in certain plant species

[33,34].

Mean hypothetical adult perchlorate exposure in the edible

fruit averaged 0.009, 0.23, and 1.20 �g/day for lemons, grape-

fruit, and oranges, respectively (Table 4). Similar results for

children averaged 0.005, 0.03 and 0.51 �g/day. It should be

noted that these estimates for oranges include those samples col-

lected at Loma Linda, which is a private orchard and this citrus is

not marketed commercially. Estimated dosages for a 70 kg adult

[35] from oranges would be 0.02 �g/kg bw which is less than

5% of the no effect reference dose of 0.7 �g/kg recommended

by the National Academy of Sciences (NAS). Estimating dosage

for children are more difficult because consumption data are

limited and our consumption estimate includes a wide range of

children’s ages and body weights. However, even considering a

child with a 10 kg body weight, the estimated dosage would be

approximately 10% the NAS-recommended reference dose. The

NAS reference dosage is based upon a no-observed effect level

of 7 �g/kg from human iodide uptake studies [36] to which a

10-fold uncertainty factor was applied to address all potentially

sensitive subpopulations [37].

It is important to note that from previous work with leafy

vegetables [11,38] we obtained reasonable estimates of exposure

by IC-CD using estimated values below levels of quantification

and detection. If we had used a similar approach for citrus and

relied on IC-CD analysis only, we would have overestimated

perchlorate exposure by a factor of 4. For crops like citrus, where

perchlorate accumulation is low but human consumption is high,

accurate estimates of exposure require sensitive and selective

analytical methodology such as IC–MS/MS.

In conclusion, citrus trees do accumulate perchlorate from

low concentrations in irrigation water. There is a potential for

high perchlorate concentrations to accumulate in transpiring

leaves but only trace levels are found in the edible fruit. These

data show that potential perchlorate exposures from citrus in the

southwestern United States are small relative to the reference

dose recommended by the NAS.
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Hormones and Endocrine-Disrupting Chemicals:

Low-Dose Effects and Nonmonotonic Dose Responses
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For decades, studies of endocrine-disrupting chemicals (EDCs) have challenged traditional concepts in toxicology, in

particular the dogma of “the dose makes the poison,” because EDCs can have effects at low doses that are not

predicted by effects at higher doses. Here, we review two major concepts in EDC studies: low dose and nonmono-

tonicity. Low-dose effects were defined by the National Toxicology Program as those that occur in the range of

human exposures or effects observed at doses below those used for traditional toxicological studies. We review the

mechanistic data for low-dose effects and use a weight-of-evidence approach to analyze five examples from the EDC

literature. Additionally, we explore nonmonotonic dose-response curves, defined as a nonlinear relationship be-

tween dose and effect where the slope of the curve changes sign somewhere within the range of doses examined.

We provide a detailed discussion of the mechanisms responsible for generating these phenomena, plus hundreds of

examples fromthecell culture,animal, andepidemiology literature.We illustrate thatnonmonotonic responsesand

low-dose effects are remarkably common in studies of natural hormones and EDCs. Whether low doses of EDCs

influencecertainhumandisorders isnolongerconjecture,becauseepidemiological studiesshowthatenvironmental

exposures to EDCs are associated with human diseases and disabilities. We conclude that when nonmonotonic

dose-response curves occur, the effects of low doses cannot be predicted by the effects observed at high doses. Thus,
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V. Summary

I. Introduction

This review focuses on two major issues in the study

of endocrine-disrupting chemicals (EDCs): low-

dose exposures and nonmonotonic dose-response curves

(NMDRCs). These concepts are interrelated, and

NMDRCs are especially problematic for assessing poten-

tial impacts of exposure when nonmonotonicity is evident

at levels of exposure below those that are typically used in

toxicological assessments. For clarity of presentation,

however, we will first examine each of the concepts

separately.

A. Background: low-dose exposure

It is well established in the endocrine literature that

natural hormones act at extremely low serum concentra-

tions, typically in the picomolar to nanomolar range.

Many studies published in the peer-reviewed literature

document that EDCs can act in the nanomolar to micro-

molar range, and some show activity at picomolar levels.

1. What is meant by low dose?

In 2001, at the request of the U.S. Environmental Pro-

tection Agency (EPA), the National Toxicology Program

(NTP) assembled a group of scientists to perform a review

of the low-dose EDC literature (1). At that time, the NTP

panel defined low-dose effects as any biological changes 1)

occurring in the range of typical human exposures or 2)

occurring at doses lower than those typically used in stan-

dard testing protocols, i.e. doses below those tested in

traditional toxicology assessments (2). Other definitions

of low dose include 3) a dose below the lowest dose at

which a biological change (or damage) for a specific chem-

ical has been measured in the past, i.e. any dose below the

lowest observed effect level or lowest observed adverse

effect level (LOAEL) (3), or 4) a dose administered to an

animal that produces blood concentrations of that chem-

ical in the range of what has been measured in the general

human population (i.e. not exposed occupationally, and

often referred to as an environmentally relevant dose be-

cause it creates an internal dose relevant to concentrations

of the chemical measured in humans) (4, 5). This last def-

inition takes into account differences in chemical metab-

olism and pharmacokinetics (i.e. absorption, distribution,

and excretion of the chemical) across species and reduces

the importance of route of exposure by directly comparing

similar blood or other tissue concentrations across model

systems and experimental paradigms. Although these dif-

ferent definitions may seem quite similar, using just a sin-

gle well-studied chemical like bisphenol A (BPA) shows

how these definitions produce different cutoffs for expo-

sure concentrations that are considered low dose (Table

1). For many chemicals, including EDCs, a large number

of studies meet the criteria for low-dose studies regardless

of whether the cutoff point for a low dose was based on the

range of typical human exposures, doses used in tradi-

tional toxicology, or doses that use an internal measure of

body burden.

Whether low doses of EDCs influence disease is a ques-

tion that now extends beyond the laboratory bench, be-

cause epidemiological studies show that environmental

exposures to these chemicals are associated with disorders

in humans as well (see for examples Refs. 6–16). Although

disease associations have historically been observed in in-

dividuals exposed to large concentrations of EDCs after

TABLE 1. Low-dose definitions and cutoff doses: BPA and DEHP as examples

Chemical

Estimated range of

human exposures Doses below the NOAEL

Doses below the

LOAEL

Administered doses

(to animals) that

produce blood levels in

typical humans

BPA 0.4–5 �g/kg � d (679) No NOAEL was ever established

in toxicological studies (38)

�50 mg/kg � d (38) �400 �g/kg � d to rodents and

nonhuman primates (4, 253)

DEHP 0.5–25 �g/kg � d (680) �5.8 mg/kg � d (681, 682) �29 mg/kg � d (681, 682) Unknown

Estimates of human exposure are made from consumer product consumption data but do not take into account that there are unknown sources of these chemicals.

DEHP, Bis(2-ethylhexyl) phthalate.
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industrial accidents (17–19) or via occupational applica-

tions (20–22), recent epidemiological studies reveal links

between environmentally relevant low concentrations and

disease prevalence. With the extensive biomonitoring

studies performed by the U.S. Centers for Disease Control

and Prevention (CDC) (23, 24) and similar environmental

surveys performed in Europe (25) and elsewhere (www.

statcan.gc.ca/concepts/hs-es/measures-mesures-eng.htm),

knowledge about environmental exposures to EDCs and

their associations with human health disorders has in-

creased substantially.

Low-dose effects have received considerable attention

from the scientific and regulatory communities, especially

when examined for single well-studied chemicals like BPA

(4, 27–32). The low-dose literature as a whole, however,

has not been carefully examined for more than a decade.

Furthermore, this body of literature has been disregarded

or considered insignificant by many (33, 34). Since the

NTP’s review of the low-dose literature in 2001 (2), a very

large body of data has been published including 1) addi-

tional striking examples of low-dose effects from expo-

sures to well-characterized EDCs as well as other chemi-

cals, 2) an understanding of the mechanisms responsible

for these low-dose effects, 3) exploration of nonmonoto-

nicity in in vivo and in vitro systems, and 4) epidemiolog-

ical support for both low-dose effects and NMDRCs.

2. Is the term low dose a misnomer?

Endogenous hormones are active at extremely low

doses, within and below the picomolar range for endog-

enous estrogens and estrogenic drugs, whereas environ-

mental estrogen mimics are typically active in the nano-

molar to micromolar range (for examples, see Refs.

35–38), although some show effects at even lower con-

centrations (39–41). Importantly, the definitions above

do not take into account the potency or efficacy of the

chemical in question, a topic that will be discussed in

greater detail below. Instead, low dose provides an oper-

ational definition, in which doses that are in the range of

human exposure, or doses below those traditionally tested

in toxicological studies, are considered low. To be clear,

none of these definitions suggest that a single concentra-

tion can be set as a low dose cutoff for all chemicals. Using

the above definitions, for some chemicals, low doses could

potentially be in the nanogram per kilogram range, but for

most chemicals, doses in the traditional micro- and milli-

gram per kilogram range could be considered low doses

because traditional approaches to testing chemicals typi-

cally did not examine doses below the milligram per ki-

logram dose range.

B. Background: NMDRCs

We have defined low-dose studies according to the def-

initions established by the NTP panel of experts (2). How-

ever, because the types of endpoints that are typically ex-

amined at high doses in toxicological studies are often

different from the types of endpoints examined in low-

dose studies, one cannot assume that an effect reported in

the low-dose range is necessarily different from what

would be observed at higher doses. For example, low

doses of a chemical could affect expression of a hormone

receptor in the hypothalamus, an endpoint not examined

in high-dose toxicology testing, and high doses could sim-

ilarly affect this same endpoint (but are likely to be unre-

ported because high doses are rarely tested for these types

of endpoints). Thus, the presence of low-dose effects

makes no assumptions about what has been observed at

higher concentrations. (As discussed elsewhere, for the

majority of chemicals in commerce, there are no data on

health effects and thus no established high- or low-dose range.)

Therefore, low-dose effects could be observed at the lower end

of a monotonic or linear dose-response curve.

In contrast, the definition of a NMDRC is based upon

the mathematical definition of nonmonotonicity: that the

slope of the dose-response curve changes sign from posi-

tive to negative or vice versa at some point along the range

of doses examined (42). Often NMDRCs have a U- or

inverted U-shape (43); these NMDRCs are thus also often

referred to as biphasic dose-response curves because re-

sponses show ascending and descending phases in relation

to dose. Complex, multiphasic curves have also been ob-

served (41, 44, 45). NMDRCs need not span from true low

doses to high (pharmacologically relevant) doses, al-

though experiments with such a broad dose range have

been performed for several EDCs; the observation of non-

monotonicity makes no assumptions about the range of

doses tested. Examples of NMDRCs from in vitro cell

culture and in vivo animal experiments, as well as epide-

miological examples, are presented in detail later in this

review (see Sections III.C.1–3). Additional examples of

NMDRCs are available in studies examining the effects of

vitamins and other essential elements on various end-

points (see for example (46); these will not be examined in

detail in this review due to space constraints.

NMDRCs present an important challenge to tradi-

tional approaches in regulatory toxicology, which as-

sume that the dose-response curve is monotonic. For all

monotonic responses, the observed effects may be linear

or nonlinear, but the slope does not change sign. This

assumption justifies using high-dose testing as the stan-

dard for assessing chemical safety. When it is violated,

high-dose testing regimes cannot be used to assess the

safety of low doses.
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It should be noted that both low dose and nonmono-

tonicity are distinguished from the concept of hormesis,

which is defined as a specific type of response whereby

“the various points along [the dose response] curve can be

interpreted as beneficial or detrimental, depending on the

biological or ecological context in which they occur” (47).

Estimations of beneficial or adverse effects cannot be as-

certained from the direction of the slope of a dose-response

curve (48–50). In their 2001 Low Dose Peer Review, the

NTP expert panel declined to consider whether any effect

was adverse because “in many cases, the long-term health

consequences of altered endocrine function during devel-

opment have not been fully characterized” (2). There are

still debates over how to define adverse effects (51–53), so

for the purposes of this review, we consider any biological

change to be an effect. Importantly, most epidemiological

studies are by definition examining low doses (unless they

are focusing on occupationally exposed individuals), and

these studies typically focus on endpoints that are accepted

to be adverse for human health, although some important

exceptions exist (54–56).

Finally, it is worth noting that any biological effect,

whether it is observed to follow linear relationships with

administered dose or not, provides conclusive evidence

that an EDC has biological activity. Thus, other biological

effects are likely to be present but may remain undetected

or unexamined. Many EDCs, including those used as pes-

ticides, were designed to have biological effects (for ex-

ample, insecticides designed to mimic molting hormone).

Thus, the question of whether these chemicals have bio-

logical effects is answered unequivocally in their design;

the question is what other effects are induced by these

biologically active agents, not whether they exist.

C. Low-dose studies: a decade after the NTP

panel’s assessment

In 2000, the EPA requested that the NTP assemble a

panel of experts to evaluate the scientific evidence for low-

dose effects and dose-response relationships in the field of

endocrine disruption. The EPA proposed that an indepen-

dent and open peer review of the available evidence would

allow for a sound foundation on which the EPA could

“determine what aspects, if any, of its standard guidelines

for reproductive and developmental toxicity testing

[would] need to be modified to detect and characterize

low-dose effects” (2). The NTP panel verified that low-

dose effects were observed for a multitude of endpoints

for specific EDCs including diethylstilbestrol (DES),

genistein, methoxychlor, and nonylphenol. The panel

identified uncertainties around low-dose effects after ex-

posure to BPA; although BPA had low-dose effects on

some endpoints in some laboratories, others were not

found to be consistent, leading the panel to conclude that

it was “not persuaded that a low-dose effect of BPA has

been conclusively established as a general or reproducible

finding” (2).

Since the NTP’s review of low-dose endocrine disruptor

studies, only a few published analyses have reexamined

the low-dose hypothesis from a broad perspective. In

2002, R. J. Witorsch (57) analyzed low doses of xenoes-

trogens and their relevance to human health, considering

the different physiologies associated with pregnancy in the

mouse and human. He proposed that low doses of endo-

crine disruptors would not likely affect humans because,

although low-dose effects had been observed in rodents,

the hormonal milieu, organs controlling hormonal re-

lease, and blood levels of estrogen achieved are quite dif-

ferent in humans. There are, of course, differences in hor-

mones and hormone targets between rodents and humans

(58), but the view that these differences negate all knowl-

edge gained from animal studies is not supported by evo-

lutionary theory (59–61). This human-centered stance ar-

gues against the use of animals for any regulatory testing

(62) and runs counter to the similarities in effects of EDCs

on humans and animals; rodents proved to be highly pre-

dictive of the effects of DES on humans (63, 64). In a

striking example, studies from mice and rats predicted that

gestational exposure to DES would increase mammary

cancer incidence decades before women exposed in utero

reached the age where this increase in risk was actually

observed (65–67).

In 2007, M. A. Kamrin (68) examined the low-dose

literature, focusing on BPA as a test case. He suggested that

three criteria were required to support the low-dose hy-

pothesis. First is reproducibility, which he defined as “the

same results are seen from the same causes each time a

study is conducted.” Furthermore, he proposed that the

dose response for the effects must be the same from study

to study. Second is consistency, which he defined as the

results all fitting into a pattern, whereby the results col-

lected from multiple species and under variable conditions

all show the same effect. And third is proper conduct of

studies, which he defined as including the appropriate con-

trols and performance under suitable experimental con-

ditions as well as the inclusion of multiple doses such that

a dose-response curve can be obtained.

Although we and others (69–72) agree with the use of

these criteria (reproducibility, consistency, and proper ex-

perimental design), there are significant weaknesses in the

logic Kamrin employed to define these factors. First, sug-

gesting that reproducibility is equivalent to the same re-

sults obtained each time a study is conducted is unrealistic

and not a true representation of what is required of rep-

lication. As has been discussed in other fields, “there is no
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end to the ways in which any two experiments can be

counted as the same — or different . . . All experiments are

the same in respect of their being experiments; they are all

different by virtue of being done at different places, at

different times, by different people, with different strains

of rat, training regime, and so on” (73).

Furthermore, according to the Bradford-Hill criteria, a

set of requirements accepted in the field of epidemiology

to provide adequate evidence of a causal relationship be-

tween two factors, a single negative result (or even several

studies showing negative results) cannot negate other

studies that show adverse effects (74). Essentially, all sci-

entists know that it is very easy for an experiment to find

no significant effects due to a myriad of reasons; it is more

difficult to actually find effects, particularly when using

highly sophisticated techniques (69).

Second, the concept of consistency as a pattern that can

be derived from all results is one we will use below, using

a weight-of-evidence (WoE) approach and several specific

examples. However, Kamrin’s proposed idea that every

study must show the same effect has the same weaknesses

as discussed for the proposed definition of reproducibility

and does not acknowledge the obvious differences in many

species and strains. It also suggests that the identifica-

tion of a single insensitive strain could negate any num-

ber of positive studies conducted with appropriate an-

imal models (75).

And finally, Kamrin suggested that only studies with

appropriate controls should be used for analyses, a crite-

rion we agree should be followed. However, his own scru-

tiny of the low-dose animal literature fails to do so (68). He

also suggested that studies use multiple doses so that a

dose-response curve can be obtained. Although studies

using a single dose can be informative, we agree that dose-

response relationships provide important information to

researchers and riskassessors alike.However, this require-

ment is not helpful if there is an insistence on observing a

linear response; as we discuss in depth in this review, there

are hundreds of examples of nonmonotonic and other

nonlinear relationships between dose and endpoint. These

should not be ignored.

In 2004, Hayes (76) reviewed the available literature

concerning the effects of atrazine on amphibian develop-

ment, with a specific focus on the effect of ecologically

relevantdosesof thisEDConmalformationsof thegonads

and other sexually dimorphic structures; in the case of

aquatic exposures, it can be difficult to determine what a

cutoff for a low dose would be; thus, Hayes focused on

studies examining the effects of atrazine at levels that had

been measured in the environment. He reviewed the re-

sults produced by several labs, in which it was indepen-

dently demonstrated that low concentrations of atrazine

produced gonadal abnormalities including hermaphrodit-

ism, males with extra testes, discontinuous gonads, and

other defects. Hayes’ work also clearly addressed the so-

called irreproducibility of these findings by analyzing the

studies that were unable to find effects of the pesticide; he

noted that the negative studies had multiple experimental

flaws, including contamination of the controls with atra-

zine, overcrowding (and therefore underdosing) of exper-

imental animals, and other problems with animal hus-

bandry that led to mortality rates above 80%.

In 2006, vom Saal and Welshons (77) examined the

low-dose BPA literature, identifying more than 100 stud-

ies published as of July 2005 that reported significant ef-

fects of BPA below the established LOAEL, of which 40

studies reported adverse effects below the 50 �g/kg � d safe

dose set by the EPA and U.S. Food and Drug Administra-

tion (FDA); all of these studies would be considered low

dose according to the NTP’s definition (2). The authors

proposed that these examples should be used as evidence

to support the low-dose hypothesis. Furthermore, this

publication detailed the similarities among the studies that

were unable to detect any effects of low doses of BPA and

established a set of criteria required to accept negative

studies. We have adapted the criteria detailed by Hayes

(76) and vom Saal and Welshons (77) to produce a set of

requirements for low-dose studies; these criteria are de-

scribed in some detail below.

D. Why examine low-dose studies now?

The developmental origins of health and disease hy-

pothesis originated from studies showing that fetal DES

exposure could cause severe malformations and cancers of

the reproductive tract, and other studies demonstrating

that fetal malnutrition could lead to adult diseases includ-

ing metabolic syndrome, diabetes, and increased stroke

incidence (78–81). Since that time, the developmental or-

igins of health and disease hypothesis has been extended to

address whether diseases that are increasing in prevalence

in human populations could be caused by developmental

exposures to EDCs (67, 82–85). Evidence from the animal

literature has been tremendously informative about the

effects of EDC exposures early in development and has

driven new hypotheses to be tested in epidemiology studies

(86). Studies including several discussed in this review pro-

vide supportive evidence that the fetal and neonatal peri-

ods are specifically sensitive to chemicals that alter endo-

crine signaling and that EDCs could be contributing to a

range of diseases.

Strong, reliable, and reproducible evidence documents

the presence of low concentrations of EDCs and other

chemicals in human tissues and fluids, as well as in envi-

ronmental samples (28, 87–89). These studies indicate
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that samples collected from humans and the environment

typically contain hundreds of contaminants, usually in the

parts-per-billion (ppb) range (90, 91). The obvious ques-

tion with potentially large public health implications is

whether these concentrations are so low as to be irrelevant

to human health. The fact that epidemiological analyses

(reviewed in Section III.C.3) repeatedly find associations

between the measured concentrations in human samples

and disease endpoints suggests it is inappropriate to as-

sume the exposures are too low to matter. That is espe-

cially the case given the empirical data (reviewed in Section

II.A) from animal and cell culture experiments showing

effects can be caused by concentrations comparable (and

sometimes below) what is measured in humans and

also the detection of NMDRCs in some of those same

experiments.

In the human biomonitoring field, large databases such

as the CDC’s National Health and Nutrition Examination

Survey (NHANES) have allowed researchers to make

comparisons between groups of individuals with various

exposure criteria; some of these studies will be addressed

in detail in subsequent sections of this review. Although by

definition these databases examine low-dose exposures,

their use has been the subject of significant debate. Because

of the large number of chemicals that have been measured

(�300 in the most recent NHANES by the CDC) and the

large number of health outcomes and other disease-related

data collected from the individuals that donated biological

samples, it has been argued that the number of possible

associations that could be made would lead to a significant

number of false positives (92); thus, associations could be

found simply because of extensive data dredging. This has

led some to suggest that these studies as a whole should be

rejected (93, 94).

In response to these criticisms, epidemiologist Jan Van-

denbroucke (95) notes, “researchers do not mindlessly

grind out one analysis after another”; the examination of

these databases for associations between chemical expo-

sures and health effects does not entail the statistical com-

parison between all possible factors, calculated as some

8800 comparisons in the CDC’s NHANES database (92).

Instead, epidemiologists typically focus on a select number

of comparisons that address relationships between chem-

icals and diseases identified a priori (96, 97), often because

of mechanistic data obtained in laboratory animals or in

vitro work with human and animal cells and tissues. Re-

peated findings of links between EDC exposures and dis-

eases in epidemiological analyses of biomonitoring data

based on a priori hypotheses suggests these relationships

should not be rejected as a statistical artifact and, instead,

should be the basis for significant concern that low-dose

effects can be detected in the general population (85, 98).

E. Mechanisms for low-dose effects

The endocrine system is particularly tuned to respond

to very low concentrations of hormone, which allows an

enormous number of hormonally active molecules to co-

exist in circulation (38). As a ligand-receptor system, hor-

mones act by binding to receptors in the cell membrane,

cytosol, or the nucleus. The classical effects of nuclear

hormone receptors influence gene expression directly, al-

though rapid nongenomic actions at membrane-associ-

ated receptors are now well documented and accepted.

Membrane receptors are linked to different proteins in the

cell, and binding to these receptors typically changes

cellular responses in a rapid fashion (99), although the

consequence of a rapid signaling event could be the ac-

tivation of a nuclear transcription factor, leading to

responses that take longer to detect. Peptide hormones

can also influence gene expression directly (see Refs.

100 and 101 for examples).

There are several means by which the endocrine system

displays specificity of responses to natural hormones.

Many hormone receptors are expressed specifically in a

single or a few cell types (for example, receptors for TSH

are localized to the thyroid), whereas some (like thyroid

hormone receptors) are found throughout the body (102).

For receptors that are found inmultiple cell types, different

effects are produced in part due to the presence of different

coregulators that influence behaviors of the target genes

(103–105). And finally, some hormones have multiple re-

ceptors [for example estrogen receptor (ER)� and ER�],

which are expressed in different quantities in different cell

types and organs and can produce variable effects on gene

expression or cellular phenomena (cell proliferation vs.

apoptosis) (102, 106).

The typical physiological levels of the endogenous hor-

mones are extremely low, in the range of 10–900 pg/ml for

estradiol, 300–10,000 pg/ml for testosterone, and 8–27

pg/ml for T4 (see Table 2). Importantly, steroid hormones

in the blood are distributed into three phases: free, repre-

senting the unconjugated, unbound form; bioavailable,

representing hormones bound to low-affinity carrier pro-

teins such as albumin; and inactive, representing the form

that is bound to high-affinity binding proteins such as

SHBG or �-fetoprotein (38) (Fig. 1A). When the circulat-

ing levels in blood are corrected for the low fraction of the

hormones that are not bound to serum binding proteins,

the free concentrations that actually bring about effects in

cells are even lower, for example 0.1–9 pg/ml for estradiol.

Concentrations of active hormones will vary based on the

age and physiological status of the individual (i.e. plasma

testosterone levels are less than 1 ng/ml in male children

but increase to approximately 5–7 ng/ml in adulthood;

during menses, estradiol levels are typically less than 100
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pg/ml, but just before ovulation, they spike to 800 pg/ml;

etc.) (107, 108). Of course, it should be noted that active

concentrations of natural hormones vary somewhat from

species to species and can even vary between strains of the

same species (109).

There are several reasons why endogenous hormones

are able to act at such low circulating concentrations: 1)

the receptors specific for the hormone have such high af-

finity that they can bind sufficient molecules of the hor-

mone to trigger a response, 2) there is a nonlinear rela-

tionship between hormone concentration and the number

of bound receptors, and 3) there is also a nonlinear rela-

tionship between the number of bound receptors and the

strongest observable biological effect. Welshons and col-

leagues (38) describe how hormone concentration influ-

ences receptor occupancy: “receptor occupancy is never

determined to be linear in relation to hormone concentra-

tion . . . At concentrations above the Kd [the dissociation

constant for receptor-ligand binding kinetics], saturation

of the response occurs first, and then at higher concentra-

tions, saturation of receptors is observed.” What this

means is that at low doses of hormone, a 10-fold increase

in hormone concentration can have a 9-fold increase in

receptor occupancy, whereas at high doses of hormone, a

10-fold increase in hormone concentration produces a less

than 1.1-fold increase in receptor occupancy (38) (Fig.

1B). Thus, even moderate changes in hormone concen-

tration in the low-dose range can produce substantial

changes in receptor occupancy and therefore generate

significant changes in biological effects. Welshons et al.

(38) also note that a near-maximum biological response

can be observed without a high rate of receptor occu-

pancy, a situation that was previously termed the spare

receptor hypothesis (110, 111); that is, the response mech-

anism saturates before all of the receptors are saturated.

The presence of spare receptors is the basis for saying that

these receptor systems are tuned to detect low concentra-

tions that lead to occupancy of 0.1–10% of total recep-

tors. Within this range of low receptor occupancy, there is

high proportionality between changes in the free hormone

concentration and changes in receptor occupancy, and a

change in receptor occupancy by a ligand for the receptor

is required to initiate changes in receptor-mediated re-

sponses (38).

There are additional reasons why natural hormones are

active at low doses: 4) hormones have a strong affinity for

their receptors (relative to affinity for other receptors) be-

cause many hormones are secreted from a single gland or

site in the body but must have effects throughout the body

in multiple tissues and 5) blood concentrations of hor-

mones are normally pulsatile in nature, with the release of

one hormone often controlled by the pulsatile release of

another hormone (112, 113), and both the frequency and

the amplitude of pulses modulate the biological response;

hormones are also influenced by circadian rhythms, with

dramatic differences in hormone secretion depending on

the time of day (114, 115).

For many years, the mechanisms by which some envi-

ronmental chemicals acted at low doses were not well un-

derstood. In 1995, the National Research Council ap-

pointed the Committee on Hormonally Active Agents in

the Environment to address public concerns about the po-

tential for adverse effects of EDCs on human health (116).

At the time, work on understanding the mechanisms by

which EDCs exert their effects was in its infancy, and in the

executive summary, the committee stated, “Lack of

knowledge about a mechanism does not mean that a re-

ported effect is unconfirmed or unimportant, nor does

demonstration of a mechanism document that the result-

ing effects are unique to that mechanism or are pervasive

TABLE 2. Ranges of endogenous hormones in humans (from Ref. 108)

Hormone

Free concentration

(females)

Total concentration

(females)

Free concentration

(males)

Total concentration

(males)

Cortisol 20–300 ng/ml 20–300 ng/ml

Estradiol 0.5–9 pg/ml (adult female) �20 pg/ml (prepubertal) 10–60 pg/ml (adult)

20–800 pg/ml (premenopausal)

�30 pg/ml (postmenopausal)

Progesterone 0.2–0.55 ng/ml (prepubertal) 0.1–0.4 ng/ml (prepubertal)

0.02–0.80 ng/ml (follicular phase) 0.2–2 ng/ml (adult)

0.90–4 ng/ml (luteal phase)

�0.5 ng/ml (postmenopausal)

Insulin 0–250 pmol/liter 0–250 pmol/liter

GH 2–6 ng/ml 2–6 ng/ml

Prolactin 0–15 ng/ml 0–10 ng/ml

Testosterone 9–150 pg/ml (adult) 0.3–250 ng/ml

Thyroid

hormone

8–30 pg/ml (10–35 pM) 8–30 pg/ml (10–35 pM)

TSH 0.5–5 �U/ml 0.5–5 �U/ml
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in natural systems.” Since that time, a tremendous amount

of work has been dedicated to understanding the molec-

ular mechanisms of action of EDCs, and in particular the

mechanisms responsible for low-dose effects.

1. General mechanisms for EDC action

As discussed above, the endocrine system evolved to

function when unbound physiologically active ligands

(hormones) are present at extremely low doses (117). Be-

cause of shared receptor-mediated mechanisms, EDCs

that mimic natural hormones have been proposed to fol-

low the same rules and therefore have biological effects at

low doses (38, 118). Similarly, EDCs that influence in any

way the production, metabolism, uptake, or release of

hormones also have effects at low doses, because even

small changes in hormone concentration can have biolog-

ically important consequences (38, 119).

The estrogen-response mechanisms have been exten-

sively studied with regard to the effects of endogenous

estrogens and estrogenic drugs. In classical, genomic es-

trogen action, when endogenous estrogens bind to ER,

those receptors bind to estrogen response element se-

quences or to a number of other response element sites

adjacent to the genes directly responsive to estrogens; this

binding influences transcription of estrogen-sensitive

genes (120). Xenoestrogens produce the same reactions;

these chemicals bind to ERs, which then initiate a cascade

of molecular effects that ultimately modify gene expres-

sion. Therefore, for the actions of estrogenic EDCs, mo-

lecular mechanisms and targets are already known in some

detail. Similar mechanisms are induced by the binding of

androgens to the androgen receptor, or thyroid hormone

agonists to the thyroid hormone receptor, among others.

Figure 1.

Figure 1. Characteristics and activities of natural hormones. A, This schematic depicts a typical relationship of three phases of circulating

hormones: free (the active form of the hormone), bioavailable (bound weakly to proteins such as albumin), and inactive (bound with high affinity

to proteins such as SHBG). These three phases act as a buffering system, allowing hormone to be accessible in the blood, but preventing large

doses of physiologically active hormone from circulating. With EDCs, there may be little or no portion maintained in the inactive phase. Thus, the

entirety or majority of a circulating EDC can be physiologically active; the natural buffering system is not present, and even a low concentration of

an EDC can disrupt the natural balance of endogenous hormones in circulation. B, Schematic example of the relationship between receptor

occupancy and hormone concentration. In this theoretical example, at low concentrations, an increase in hormone concentration of x (from 0 to

1x) causes an increase in receptor occupancy of approximately 50% (from 0 to 50%, see yellow box.) Yet the same increase in hormone

concentration at higher doses (from 4x to 5x) causes an increase in receptor occupancy of only approximately 4% (from 78 to 82%, see red box).
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Additionally, there are EDCs that act as antagonists of

these hormone systems, binding to a receptor, but not

activating the receptor’s typical response, and preventing

the binding or activity of the endogenous ligand. Finally,

many EDCs bind to the receptor and trigger a response

that is not necessarily the same as that triggered by the

endogenous estrogens; these are termed selective ER mod-

ulators (SERMs). Ultimately, all of these actions occur at

the level of the receptor.

Many studies have been dedicated to the understanding

of which EDCs bind to which nuclear hormone receptors

and how the binding affinities compare to the natural ste-

roid. Thus, many of these chemicals have been classified as

weak hormones. Yet studies have shown that, for exam-

ple, the so-called weak estrogens like BPA can be equally

potent as endogenous hormones in some systems, causing

biological effects at picomolar levels (30, 38, 41, 121).

Both endogenous estrogens and EDCs can bind to ER as-

sociated with the cell membrane [membrane-associated

ER (mER)� and mER�] that are identical to the nuclear

ER (122–124), and a transmembrane ER called G-protein

coupled receptor 30 that is structurally dissimilar to the

nuclear ER and encoded by a distinct gene (125, 126). In

many cells, 5–10% of total ER� and ER� are localized to

the plasma membrane (124); these membrane-associated

receptors are capable of nongenomic steroid action in var-

ious cell types (30, 121, 127); thus, rapid and potent effects

are well documented for many EDCs including BPA, DES,

endosulfan, dichlorodiphenyldichloroethylene (DDE),

dieldrin, and nonylphenol, among others (41, 128–130).

Finally, EDCs have other effects that are not dependent

on binding to either classical or membrane-bound steroid

hormone receptors. EDCs can influence the metabolism of

natural hormones, thus producing differences in the

amount of hormone that is available for binding either

because more (or less) hormone is produced than in a typ-

ical system or because the hormone is degraded faster (or

slower) than is normal. Other EDCs influence transport of

hormone, which can also change the amount of hormone

that is available for receptor binding. And EDCs can also

have effects that are independent from known endocrine

actions. One example is the effect of endogenous hor-

mones and EDCs on ion channel activity. BPA, dichloro-

diphenyltrichloroethane (DDT), DES, nonylphenol, and

octylphenol have all been shown to disrupt Ca2� channel

activity and/or Ca2� signaling in some cell types (131–

134). This example illustrates how both natural hormones

and EDCs can have hormonal activity via binding to nu-

clear hormone receptors but may also have unexpected

effects via receptor-mediated actions outside of the clas-

sical endocrine system.

2. Mechanisms of EDC-induced low-dose actions

The various mechanisms by which EDCs act in vitro

and in vivo provide evidence to explain how these chem-

icals induce effects that range from altered cellular

function, to abnormal organ development, to atypical be-

haviors. Just as natural hormones display nonlinear rela-

tionships between hormone concentration and the num-

ber of bound receptors, as well as between the number of

bound receptors and the maximal observable biological

effect, EDCs obey these rules of binding kinetics (38).

Thus, in a way, EDCs exploit the highly sensitive endo-

crine system and produce significant effects at relatively

low doses.

To gain insight into the effects of natural hormones and

EDCs on gene expression profiles, it is possible to calculate

doses that produce the same effect on proliferation of cul-

tured cells, i.e. the quantitative cellular response doses,

and determine the effect of those doses on transcriptomal

signature profiles. When this is done for estradiol and

EDCs with estrogenic properties, the affected estrogen-

sensitive genes are clearly different (135). However, an

interesting pattern emerges: comparing profiles among

only the phytoestrogens shows striking similarities in the

genes up- and down-regulated by these compounds; pro-

file comparisons between only the plastic-based estrogens

also show similarities within this group. Yet even more

remarkable is what occurs when the doses are selected not

based on cell proliferation assays but instead on the ability

of estradiol and estrogen-mimics to induce a single estro-

gen-sensitive marker gene. When doses were standardized

based on marker gene expression, the transcriptomal sig-

nature profiles were very similar between estradiol and

estrogen mimics (135). Taken together, these results sug-

gest that the outcomes of these experiments are contex-

tual to the normalization parameter and that marker

gene expression and cell proliferation are not superim-

posable. This indicates that the biological level at which

the effects of chemicals are examined (i.e. gene expres-

sion, cellular, tissue, organ, or organismal) can greatly im-

pact whether low-dose effects are observed and how these

effects are interpreted.

There are several other mechanisms by which low-dose

activities have been proposed. One such possibility is that

low doses of EDCs can influence the response of individ-

uals or organs/systems within the body to natural hor-

mones; thus, the exposed individual has an increased sen-

sitivity to small changes in endogenous steroids, similar to

the effects of intrauterine position (see Ref. 136 and Sec-

tion I.F). In fact, several studies have shown that exposure

to EDCs such as BPA during perinatal development can

influence the response of the mammary gland to estrogen

(137, 138) and the prostate to an estrogen-testosterone
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mixture similar to the concentrations produced in aging

men (139–142). There is also evidence that EDCs work

additively or even synergistically with other chemicals and

natural hormones in the body (143–145). Thus, it is plau-

sible that some of the low-dose effects of an EDC are ac-

tually effects of that exogenous chemical plus the effects of

endogenous hormone.

Finally, it should be noted that during early devel-

opment, the rodent fetus is largely, but not completely

(146), protected from estrogen via the binding activity

of �-fetoprotein, a plasma protein produced in high

levels by the fetal liver (147). Some estrogen-like EDCs,

however, bind very weakly to �-fetoprotein, and there-

fore, it is likely that this protein does not provide pro-

tection to the fetus during these sensitive developmental

periods (36, 148). Furthermore, because EDCs may not

bind to �-fetoprotein or other high-affinity proteins in

the blood (148 –150) and can have a higher binding

affinity to proteins like albumin (compared with natural

estrogens) (36, 149), the balanced buffer system in place

for endogenous hormones may be disturbed (Fig. 1A).

Thus, whereas only a portion of endogenous hormones

are bioavailable, the entirety of a circulating EDC could

be physiologically active.

The effects of hormones and EDCs are dependent on

dose, and importantly, low (physiological) doses can be

more effective at altering some endpoints compared with

high (toxicological) doses. There are many well-charac-

terized mechanisms for these dose-specific effects includ-

ing signaling via single vs. multiple steroid receptors due to

nonselectivity at higher doses (30), receptor down-regu-

lation at high doses vs. up-regulation at low doses (151,

152), differences in the receptors present in various tissues

(153, 154), cytotoxicity at high doses (155), and tissue-

specific components of the endocrine-relevant transcrip-

tional apparatus (104, 105). Some of these factors will be

addressed in Section III.B in the section dedicated to

NMDRCs.

F. Intrauterine position and human twins: examples of

natural low-dose effects

Hormones have drastically different effects at differ-

ent periods of development. In a now classical Endo-

crinology paper, Phoenix and colleagues (156) showed

that hormone exposures during early development, and

in particular fetal development, had organizational ef-

fects on the individual, whereby the developing organs

were permanently reorganized by exposure to steroids.

Permanent, nonreversible masculinization of the devel-

oping body plan by androgen exposure in utero is an

example. These organizational effects are in contrast to

the effects of the same hormones, at similar or even

higher doses, on adults. The effects of steroids on indi-

viduals after puberty have been termed activational, be-

cause the effects on target organs are typically transient;

withdrawal of the hormone returns the phenotype of the

individual to the preexposed state (157), although this

is not always the case (158).

One of the most striking examples of the ability of low

doses of hormones to influence a large repertoire of phe-

notypes is provided by the study of intrauterine position-

ing effects in rodents and other animals. The rodent uterus

in particular, where each fetus is fixed in position along

a bicornate uterus with respect to its neighbors, is an

excellent model to study how hormones released from

neighboring fetuses (159) can influence the develop-

ment of endocrine-sensitive endpoints (31). Impor-

tantly, differences in hormonal exposures by intrauter-

ine position are relatively small (see Fig. 2) (160). Thus,

even a small magnitude in differences of hormonal ex-

posures is sufficient to generate effects on behavior,

physiology, and development.

The earliest studies of intrauterine position compared

behavioral characteristics of females relative to their po-

sition in the uterus (161–164); male behavior was also

affected by intrauterine position (161, 165–167). Subse-

quent studies of intrauterine position showed that posi-

tion in the uterus influenced physiological endpoints (157,

160–162, 168–174) as well as morphological endpoints

in female rodents (160, 161, 163, 164, 175–177). Male

physiology and morphological endpoints were similarly

affected by intrauterine position (165, 167, 177–179).

The endocrine milieu of the uterine environment has

been implicated in these effects because differences in hor-

monal exposure have been observed based on intrauterine

position (Fig. 2). The production of testosterone in male

mice starting at approximately d 12 of gestation allows for

passive transfer of this hormone to neighboring fetuses

(159, 160, 180). Thus, fetuses positioned between two

male neighbors have slightly higher testosterone expo-

sures compared with fetuses positioned between one male

and one female or two female neighbors (168, 181–183).

These data indicate that very small differences in hormone

exposures during fetal development are capable of influ-

encing a variety of endpoints, many of which become ap-

parent only during or after puberty. Furthermore, small

differences in hormone exposures may be compounded by

other genetic variations such as those normally seen in

human populations.

Intrauterine effects have been observed in animals with

both large litters and singleton or twin births including

ferrets, pigs, hamsters, voles, sheep, cows, and goats (136,

184, 185). But perhaps the most compelling evidence for

intrauterine effects comes from human twin studies. Many
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studies have found that the sex of the fetuses impacts the

phenotype of one or more of the twins, with significant

evidence suggesting that male twins strongly influence a

female co-twin; endpoints including sensation seeking

(186), ear superiority (187, 188), brain and cerebellum

volume (189), masculine/feminine behaviors and aggres-

sion levels (190–192), handedness (193, 194), reproduc-

tive fitness (192, 195), finger length ratios (196), risk for

developing eating disorders (197), and birth weight (198)

were all affected in females with a male twin. From these

studies, many authors have concluded that testosterone

from male fetuses influences developmental parameters in

female twins; typically, male same-sex twins do not dis-

play altered phenotypes for these endpoints. Yet impor-

tantly, limited studies indicate that female twins can in-

fluence their uterine pairs, with some behaviors affected in

male co-twins (191); breast cancer incidence in women

and testicular cancer in men have also been shown to be

influenced by having a female co-twin (83, 199, 200).

Although the mechanisms for these intrauterine effects

are not completely understood, very small differences in

hormone exposures have been implicated, making the ef-

fects of twin gestations a natural example of low-dose

phenomena. In the human fetus, the adrenals

produce androgens that are converted to estro-

gen by the enzyme aromatase, specifically in

the placenta. In a human study designed to

compare hormone levels in the amniotic fluid,

maternal serum, and umbilical cord blood of

singleton male and female fetuses, significant

differences were observed in the concentra-

tions of testosterone, androstenedione (A4),

and estradiol (201). Specifically, amniotic fluid

concentrations of testosterone and A4 were ap-

proximately twice as high in male fetuses,

whereas estradiol concentrations were slightly,

but significantly, higher in female fetuses. Yet,

interestingly, there were no differences for any

of the hormones in maternal serum, similar to

findings in mice that litters with a high propor-

tion of males or females did not impact testos-

terone, estradiol, or progesterone serum levels

in mothers (180). In umbilical cord serum, con-

centrations of A4 and estradiol were higher in

males compared with females (201), although

it must be noted that these samples were col-

lected at parturition, long after the fetal period

of sexual differentiation of the reproductive

organs.

Several studies have specifically compared

steroid hormone levels in maternal and umbil-

ical cord blood samples collected from same-

sex and opposite-sex twins. Male twins, whether their

co-twin was a male or a female, had higher blood concen-

trations of progesterone and testosterone compared with

female twins (202). Furthermore, for both sexes, dizygotic

twins had higher levels of these hormones, as well as es-

tradiol, compared with monozygotic twins. Fetal sex had

no effect on maternal concentrations of testosterone, pro-

gesterone, or estrogen, suggesting that any differences ob-

served in fetal samples are due to contributions from the

fetuses’ own endocrine systems and the placental tissue

(203). Yet an additional study conducted in women car-

rying multiple fetuses (more than three) indicates that

both estradiol and progesterone concentrations in ma-

ternal plasma increase with the number of fetuses, and

when fetal reduction occurs, these hormone levels re-

main elevated (204).

It has been proposed that low-dose effects seen in dif-

ferent intrauterine positions in litter-bearing animals

could be an evolutionary adaptation, whereby the geno-

types of the fetuses are relatively similar but a range of

phenotypes can be produced via differential hormone ex-

posures (136, 168). For example, female mice positioned

between two females are more docile and thus have better

Figure 2.

Figure 2. Intrauterine position produces offspring with variable circulating hormone

levels. Fetuses are fixed in position in the bicornate rodent uterus, thus delivery via

cesarean section has allowed for study of the influence of intrauterine position on

behaviors, physiology, and organ morphology. Illustrated here are the differences in

estradiol (E2) and testosterone (T) concentrations measured in male and female

fetuses positioned between two male neighbors (2M), two female neighbors (2F), or

neighbors of each sex (1MF). Direction of blood flow in the uterine artery (dark

vessel) and vein (light vessel) is indicated by an arrow (159).
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reproductive success when resources are plentiful, but fe-

males positioned between two males are more aggressive

and therefore are more successful breeders under stressful

conditions (161, 171, 175). In this way, a mother produces

offspring with variable responses to environmental con-

ditions, increasing the chances that her own genetic ma-

terial will continue to be passed on. Yet although there is

evidence to suggest that a variable intrauterine environ-

ment is essential for normal development (171), intrauter-

ine positional effects appear to have little effect on off-

spring phenotypes in inbred rodent strains (168, 205).

This result may be related to the link between genetic di-

versity and hormone sensitivity (206, 207), suggesting

that outbred strains are the most appropriate for studying

endocrine endpoints and are also most similar to the ef-

fects of low doses of hormones on human fetuses.

Finally, it has been proposed that similar mechanisms

are used by the developing fetus in response to natural

hormones via intrauterine position and EDCs with hor-

monal activity (136). To this end, several studies have

examined the effects of both exposure to an EDC and

intrauterine position or have considered the effect of in-

trauterine position on the response of animals to these

chemicals (174, 176, 181, 208, 209). For example, one

study found that intrauterine position affected the mor-

phology of the fetal mammary gland, yet position-specific

differences were obliterated by BPA exposure (176). Ad-

ditional studies suggest that prostate morphology is dis-

rupted by 2,3,7,8-tetrachlorodibenzo-p-dioxin (TCDD)

exposure in males positioned between two females, but

this chemical does not affect prostate morphology in males

positioned between two males (181). Finally, male rodents

positioned between two males have higher glucose intol-

erance than males positioned between two females, yet

when these males are given a diet high in phytoestrogens,

glucose tolerance is dramatically improved in the males

positioned between two males, whereas their siblings po-

sitioned between two females do not benefit (209). What

is clear from these studies is that low doses of natural

hormones are capable of altering organ morphology,

physiology, and reproductive development, similar to the

effects of EDCs.

It has been suggested that the endocrine system allows

for homeostatic control and that the aim of the endocrine

system is to “maintain normal functions and development

in the face of a constantly changing environment” (210).

Yet studies from intrauterine position, together with stud-

ies of EDCs (see Sections II.C–F), clearly indicate that the

fetal endocrine system cannot maintain a so-called ho-

meostasis and is instead permanently affected by expo-

sures to low doses of hormones.

II. Demonstrating Low-Dose Effects Using a
WoE Approach

A. Use of a WoE approach in low-dose EDC studies

In 2001, the NTP acknowledged that there was evi-

dence to support low-dose effects of DES, genistein, me-

thoxychlor, and nonylphenol (2). Specifically, the NTP

expert panel found that there was sufficient evidence for

low-dose effects of DES on prostate size; genistein on brain

sexual dimorphisms, male mammary gland development,

and immune responses; methoxychlor on the immune sys-

tem; and nonylphenol on brain sexual dimorphisms, thy-

mus weight, estrous cyclicity, and immune responses. Us-

ing the NTP’s definitions of low dose (i.e. effects occurring

in the range of typical human exposures or occurring at

doses lower than those typically used in standard testing

protocols), we propose that most if not all EDCs are likely

to have low-dose effects. Yet an important caveat of that

statement is that low-dose effects are expected for partic-

ular endpoints depending on the endocrine activity of the

EDC, and not for any/all endocrine-related endpoints. For

example, if a chemical blocks the synthesis of a hormone,

blood levels of the hormone are expected to decline, and

the downstream effects should then be predicted from

what is known about the health effects of low hormone

levels. In contrast, if a chemical binds a hormone receptor,

the effects are expected to be very complex and to be both

tissue specific and dose specific. Finally, most EDCs in-

teract with multiple hormone pathways, or even multiple

hormone receptors, making the expected effects even more

complex and context specific (211–213).

Table 3 summarizes a limited selection of chemicals

that have evidence for low-dose effects, with a focus on in

vivo animal studies. As seen by the results presented in this

table, low-dose effects have been observed in chemicals

from a number of classes with a wide range of uses in-

cluding natural and synthetic hormones, insecticides, fun-

gicides, herbicides, plastics, UV protection, and other in-

dustrial processes. Furthermore, low-dose effects have

been observed in chemicals that target a number of endo-

crine endpoints including many that act as estrogens and

antiandrogens as well as others that affect the metabolism,

secretion, or synthesis of a number of hormones. It is also

clear from this table that the cutoff for low-dose effects is

not only chemical specific but also can be effect dependent.

And finally, although this table is by no means compre-

hensive for all EDCs or even the low-dose effects of any

particular chemical, the affected endpoints cover a large

range of endocrine targets.

Several EDCs have been well studied, and the number

of publications focusing on low-dose effects on a partic-

ular developmental endpoint is high; however, other
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chemicals are less well studied with fewer studies pointing

to definitive low-dose effects on a given endpoint. In fact,

there are a significant number of EDCs for which high-

dose toxicology testing has been performed and the no

observed adverse effect level (NOAEL) has been derived,

but no animal studies in the low-dose range have been

conducted, and several hundred additional EDCs where

no significant high- or low-dose testing has been per-

formed (see Table 4 for examples). Balancing the large

amount of data collected from some well-studied chemi-

cals like BPA and atrazine with the relative paucity of data

about other chemicals is a difficult task.

TABLE 3. EDCs with reported low-dose effects in animals (or humans, where stated)

Chemical Use EDC action Low-dose cutoff Affected endpoint Refs.

Aroclor 1221

(PCB mixture)

Coolants, lubricants,

paints, plastics

Mimics estrogens, antiestrogenic

activity, etc.

0.1–1 mg/kg (produces human blood levels) Brain sexual dimorphisms 683, 684

Atrazine Herbicide Increases aromatase expression 200 �g/liter (334, 335) Male sexual

differentiation/development

See this

review

BPA Plastics, thermal

papers, epoxy

resins

Binds ER, mER, ERR�, PPAR�, may

weakly bind TH receptor and AR

400 �g/kg � d (produces human blood

concentrations)

Prostate, mammary gland, brain

development and behavior,

reproduction, immune

system, metabolism

See this

review

Chlordane Insecticide Binds ER 100 ng/g (produces human blood levels) Sexually dimorphic behavior 685

Chlorothalonil Fungicide, wood

protectant

Aromatase inhibitor 164 �g/liter (environmental concentrations,

EPA)

Corticosterone levels

(amphibians)

686

Chlorpyrifos Insecticide Antiandrogenic 1 mg/kg � d (EPA) Acetylcholine receptor binding

(brain)

687

DDT Insecticide Binds ER 0.05 mg/kg (EPA) Neurobehavior 688

DES Synthetic hormone Binds ER 0.3–1.3 mg/kg � d (dose typically

administered to pregnant women)

Prostate weight 689

Dioxin (TCDD) Industrial byproduct Binds AhR 1 �g/kg � d (397) Spermatogenesis, immune

function and oxidative stress,

tooth and bone

development, female

reproduction, mammary

gland, behavior

See this

review

Genistein Phytoestrogen Binds ER 50 mg/kg (EPA) Brain sexual dimorphisms 690

Heptachlor Insecticide Induces testosterone hydroxylases 0.15 mg/kg � d (EPA) Immune responses 691

Hexachlorobenzene Fungicide Modulates binding of ligand to

TRE, weakly binds AhR

0.08 mg/kg � d (EPA) Anxiety and aggressive

behaviors

692

Maneb Fungicide Inhibits TSH release, may bind

PPAR�

5 mg/kg � d (EU Commission) Testosterone release 693

Methoxychlor Insecticide Binds ER 5 mg/kg � d (WHO) Immune system 694, 695

4-Methylbenzylidine

camphor

UV screen Weakly estrogenic 10 mg/kg � d (Europa) Sexual behavior 696

Methyl paraben Preservative Estrogenic 1000 mg/kg � d (EFSA) Uterine tissue organization 697

Nicotine Natural alkaloid in

tobacco

Binds acetylcholine receptors,

stimulates epinephrine

Human use of nicotine substitutes Incidence of cryptorchidism

(humans)

698

Nonylphenol Detergents Weakly estrogenic 15 mg/kg � d (EPA) Testosterone metabolism 699

Octylphenol Rubber bonding,

surfactant

Weakly binds ER, RXR, PRGR 10 mg/kg � d (700) Testes endpoints 701

Parathion Insecticide 0.2 mg/kg � d (WHO) Cognitive and emotional

behaviors

702

PBDE-99 Flame retardant Alters TH synthesis 0.3 mg/kg � d (EPA) TH levels in blood 703

PCB180 Industrial lubricant,

coolant

Impairs glutamate pathways,

mimics estrogen

Examined normal human populations Diabetes (humans) 704

PCB mixtures Coolants, lubricants,

paints, plastics

Binds AhR, mimic estrogens,

antiestrogenic activity, etc.

Each at environmentally relevant levels TH levels 705

Perchlorate Fuel, fireworks Blocks iodide uptake, alters TH 0.4 mg/kg � d (436) TSH levels (humans) See this

review

Sodium fluoride Water additive (to

prevent dental

caries), cleaning

agent

Inhibits insulin secretion, PTH, TH 4 mg/liter water (EPA standard) Bone mass and strength 706

Tributyltin oxide Pesticide, wood

preservation

Binds PPAR� 0.19 mg/kg � d (EPA) Obesity 707

Triclosan Antibacterial agent Antithyroid effects, androgenic and

estrogenic activity

12 mg/kg � d (Europe SCCP) Altered uterine responses to

ethinyl estradiol

708

Vinclozolin Fungicide Antiandrogenic 1.2 mg/kg � d (EPA) Male fertility 709

EDC action indicates that for some chemicals, an effect is observed (i.e. estrogenic, androgenic), but for many EDCs, complete details of receptor binding are

unavailable or incomplete. Low-dose cutoff means the lowest dose tested in traditional toxicology studies, or doses in the range of human exposure, depending on the

data available. Affected endpoint means at least one example of an endpoint that shows significant effects below the low-dose cutoff dose. This list is not

comprehensive, and the lack of an endpoint on this table does not suggest that low doses do or do not affect any other endpoints. AR, Androgen receptor; EFSA,

European Food Safety Authority; ERR, estrogen related receptor; PCB, polychlorinated biphenyl; PPAR�, peroxisome proliferator-activated receptor-�; PRGR,

progesterone receptor; RXR, retinoid X receptor; SCCP, Scientific Committee on Consumer Products; TH, thyroid hormone; TRE, thyroid response element; WHO, World

Health Organization.
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WoE approaches have been used in a large number of

fields to determine whether the strength of many publica-

tions viewed as a whole can provide stronger conclusions

than any single study examined alone. Although the term

‘weight of evidence’ isused inpublicpolicyand the scientific

literature, there is surprisingly little consensus about what

this term means or how to characterize the concept (214).

Historically, risk assessors have used qualitative ap-

TABLE 4. Select examples of EDCs whose potential low-dose effects on animals remain to be studied

Chemical Use EDC action Low-dose cutoff

Antiseptics and preservatives

Butyl paraben Preservative (cosmetics) Estrogenic, antiandrogenic 2 mg/kg � d (EPA)

Propyl paraben Antimicrobial preservative found

in pharmaceuticals, foods,

cosmetics, and shampoos

Estrogenic activity LOAEL 10 mg/kg � d,

NOEL 6.5 mg/kg � d

(Europa)

Cosmetics and personal care

products

2,4-Dihydroxybenzophenone UV absorber in polymers,

sunscreen agent

Estrogenic activity Not identified

3-Benzylidene camphor UV blocker used in personal care

products

Estrogenic activity 0.07 mg/kg � d (710)

4,4�-Dihydroxybenzophenone UV light stabilizer used in

plastics, cosmetics, adhesives,

and optical fiber

Estrogenic activity Not identified

Benzophenone-2 Used in personal care products

such as aftershave and

fragrances

Estrogenic activity, changes in T4,

T3, and TSH levels, alterations

in cholesterol profile

NOEL 10–333 mg/kg � d

(711)

Benzophenone-3 UV filter Estrogenic, PPAR� activator 200 mg/kg � d (Europa)

Multiple use (other)

Melamine Flame-retardant additive and rust

remover; used to make

laminate, textile, and paper

resins; metabolite of

cyromazine

Affects voltage-gated K� and

Na� channels and Ca2�

concentrations in hippocampal

neurons

63.0 mg/kg � d (FDA)

Resorcinol Used in the manufacturing of

cosmetics, dyes, flame

retardants, hair dye

formulations, pharmaceuticals,

skin creams, and tires

Alters T4 and TSH levels 80.00 mg/kg � d

(Europa)

Pesticides

Aldrina Insecticide Estrogenic activity 0.025 mg/kg � d

(Health Canada)

Alachlor Herbicide Decreases serum T4, binds PR,

weakly binds ER

1 mg/kg � d (EPA)

Amitrole Herbicide Decreases thyroid hormone 0.12 mg/kg � d (FAO)

Bitertanol Fungicide Alters aromatase 30 mg/kg � d (EPA)

Carbendazim Fungicide Affects FSH, LH, and testosterone

levels; alters spermatogenesis

and Sertoli cell morphology

8 mg/kg � d (712)

Diazinon Insecticide Alters glucocorticoids 0.065 mg/kg � d (CDC)

Endrina Insecticide Stimulates glucocorticoid

receptor

0.025 mg/kg � d (CDC)

Fenoxycarb Insecticide Alters acetylcholinesterase 260 mg/kg � d (CDC)

Mirexa Insecticide Decreases testosterone levels 0.075 mg/kg � d (CDC)

Zineb Fungicide Alters T4 and dopamine levels LOAEL 25 mg/kg � d

(EPA)

Ziram Fungicide Alters norepinephrine levels 1.6 mg/kg � d (EPA)

Resins

Bisphenol F Used in polycarbonates Alters T4, T3, and adiponectin

levels, has estrogenic activity

LOAEL 20 mg/kg � d

(713)

Styrene Precursor to polystyrene Alters dopamine 200 mg/kg � d (EPA)

PPAR�, peroxisome proliferator-activated receptor-�; PR, progesterone receptor.

a These chemicals were identified in the 1990s as part of the dirty dozen, 12 chemicals that were acknowledged to be the worst chemical offenders because of their

persistence in the environment, their ability to accumulate through the food chain, and concerns about adverse effects of exposures to wildlife and humans. These

chemicals were banned by the Stockholm convention and slated for virtual elimination. Yet there is still very little known about the low-dose effects of these chemicals,

likely in the range of past and current human and/or wildlife exposures.
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proaches (i.e. professional judgment to rank the value of

different cases) and quantitative approaches (i.e. scoring

methods to produce statistical and mathematical determi-

nations of chemical safety), but it has been argued that

these methods lack transparency and may produce find-

ings that are unrepeatable from one risk assessor to an-

other (215, 216). Whatever the method used, when EDCs

are being assessed, it is important to use the principles of

endocrinology to establish the criteria for a WoE ap-

proach. We do this in Section II.B, identifying three key

criteria for determining whether a study reporting no ef-

fect should be incorporated into a WoE approach. It also

should be noted that in epidemiology, the term ‘weight of

evidence’ is typically not used, but the concept is actuated

by meta-analysis, formally and quantitatively combining

data across studies, including a plot of individual and

pooled study findings and also a measure of heterogeneity

of findings between studies.

For some well-studied chemicals, there are large num-

bers of studies showing both significant effects, and ad-

ditional studies showing no effects, from low-dose expo-

sures. In these cases, extensive work is needed to deal with

discordant data collected from various sources; studies

showing no effect of low-dose exposures must be balanced

in some way with those studies that do show effects. As

stated by Basketter and colleagues (217), “it is unwise to

make a definitive assessment from any single piece of in-

formation as no individual assay or other assessment . . .

is 100% accurate on every occasion . . . This means that

from time to time, one piece of conflicting data has to be

set aside.” WoE approaches in EDC research have typi-

cally dealt with datasets that have some conflicting stud-

ies, and these conflicts are even more difficult to sort out

when studies have attempted to directly replicate pub-

lished findings of adverse effects (see for example Refs.

218–221).

Most previously published WoE analyses have exam-

ined chemicals broadly (asking questions such as, “Does

BPA produce consistent adverse effects on any end-

point?”) (see Ref. 222). This can lead to problems includ-

ing those encountered by the NTP expert panel, which

found that there was some evidence for low-dose effects of

BPA on certain endpoints but mixed findings for other

endpoints. For example, the panel noted that some studies

found low-dose effects of BPA on the prostate, but other

studies could not replicate these findings. In Section II.B,

we address criteria that are needed to accept those studies

that are unable to detect low-dose effects of chemicals;

these criteria were not used by the NTP in 2001, but they

are essential to address controversies of this sort and per-

form WoE analyses using the best available data. In the

sections that follow, we employed a WoE approach to

examine the evidence for low-dose effects of single chem-

icals on selected endpoints or tissues, also paying attention

to when in development the EDCs in question were

administered.

B. Refuting low-dose studies: criteria required for

acceptance of studies that find no effect

Over the past decade, a variety of factors have been

identified as features that influence the acceptance of low-

dose studies (69, 71, 76, 77, 90, 205, 223, 224). In fact, the

NTP low-dose panel itself suggested that factors such as

strain differences, diet, caging and housing conditions,

and seasonal variation can affect the ability to detect low-

dose effects in controlled studies (2). In particular, three

factors have been identified; when studies are unable to

detect low-dose effects, these factors must be considered

before coming to the conclusion that no such effects exist.

1. Negative controls confirm that the experimental system

is free from contamination

Although all scientific experiments should include neg-

ative (untreated) controls, this treatment category is par-

ticularly important for EDC research. When a study fails

to detect low-dose effects, the observed response in control

animals should be compared with historical untreated

controls; if the controls deviate significantly from typical

controls in other studies, it may indicate that these animals

were, in fact, treated or contaminated in some way or that

the endpoint was not appropriately assessed (77, 205,

225). For example, if an experiment was designed to mea-

sure the effect of a chemical on uterine weight, and the

control uteri have weights that are significantly higher

than is normally observed in the same species and strain,

these animals may have been inadvertently exposed to an

estrogen source, or the uteri may not have been dissected

properly by the experimenters. In either case, the study

should be examined carefully and likely cannot be used to

assess low-dose effects; of course, untreated controls

should be monitored constantly because genetic drift and

changes in diet and housing conditions can also influence

these data, thus explaining changes from historical con-

trols. Importantly, several types of contamination have

been identified in studies of EDCs including the leaching

of chemicals from caging or other environmental sources

(226, 227), the use of pesticide-contaminated control sites

for wildlife studies and contaminated controls in labora-

tory studies (76), and even the use of food that interferes

with the effects of EDCs (224, 228). It is also important to

note that experiments must consider the solvent used in the

administration of their test chemical, and thus good neg-

ative controls should test for effects of the solvent itself.

Using solvent negative controls helps prevent false posi-
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tives as well as the possibility that the vehicle could mask

the effects of the chemical being studied.

2. Positive controls indicate that the experimental system is

capable of responding to low doses of a chemical acting on

the same pathway

Many studies do not include a positive control, either

because of the size and cost of the experiment when in-

cluding an additional treatment or because an appropriate

positive control has not been identified for the endpoint

being examined. If the experiment detects an effect of the

chemical in question, the exclusion of a positive control

does not necessarily affect the interpretation of the results;

instead, it can be appropriately concluded that the test

chemical is significantly different from unexposed (but

similarly handled/treated) negative controls. However, if

the study fails to detect low-dose effects of a test chemical,

no convincing conclusion can be made; in this case, a pos-

itive control is required to demonstrate that the experi-

mental system was capable of detecting such effects (71,

75, 77, 205).

Several issues must be considered when addressing

whether the positive control confirms the sensitivity of the

assay. First, an appropriate chemical must be selected, and

it must be administered via the appropriate route, i.e. if the

test chemical is administered orally, a positive control that

is orally active, such as ethinyl estradiol, should be used;

if the test chemical is administered sc, a positive control

that is active via this route, such as 17�-estradiol, is most

appropriate. The use of 17�-estradiol in studies that use

oral exposures is particularly inappropriate (see Ref. 229)

for example) because this hormone, like most natural ste-

roids, has very low oral activity (77). Second, the positive

control chemical must be examined, and effective, at ap-

propriately low doses. Thus, if the test chemical is 100

times less potent than the positive control, a dose of the

positive control 100 times lower than the test com-

pound must produce effects (69, 71, 205). For example,

studies that report effects of ethinyl estradiol only at

doses that are hundreds of times higher than the dose

that is effective in contraceptives (230) are not capable

of detecting low-dose effects of test chemicals. Without

appropriate and concurrent positive and negative con-

trols, studies that fail to detect low-dose effects of test

chemicals should be rejected.

3. Species and animal strains that are responsive to EDCs

must be used

The NTP expert panel specifically noted that “because

of clear species and strain differences in sensitivity, ani-

mal-model selection should be based on responsiveness to

endocrine-active agents of concern (i.e. responsive to pos-

itive controls), not on convenience and familiarity” (2). An

analysis of the BPA literature clearly showed that many of

the studies that failed to detect effects of low doses used the

Charles River Sprague-Dawley rat (75); this strain was

specifically bred to have large litters (231), and many gen-

erations of inbreeding have rendered the animal relatively

insensitive to estrogens (205). The NTP expert panel noted

the lack of effects of BPA on Sprague-Dawley rats and

concluded that there were clear differences in strain sen-

sitivity to this chemical (2). Importantly, this may not be

true for Sprague-Dawley rats that originate from other

vendors, indicating that animal origin can also influence

EDC testing.

Many studies in mice (138, 206, 207, 232–234) and

rats (232, 235–239) have described differences displayed

between two (or more) animal strains to a natural hor-

mone or EDC. Often these differences can be traced to

whether a strain is inbred or outbred. Genetically diverse

strains are generally found to be more sensitive to estro-

gens (206). Importantly, well-controlled studies demon-

strate that strain differences in response to estrogen treat-

ment may be organ dependent or may even differ between

levels of tissue organization within the same organ. For

example, the Sprague-Dawley rat is more sensitive to ethi-

nyl estradiol than other strains when measured by uterine

wet weight. However, when other endpoints were mea-

sured, i.e. height of cells in the uterine epithelium, the

Sprague-Dawley rat was indistinguishable from the DA/

Han rat; instead, the Wistar rat had the most heightened

response (237). Additionally, there are data to indicate

that strain differences for one estrogen may not be appli-

cable for all estrogenic chemicals. In comparing the re-

sponses of DA/Han, Sprague-Dawley, and Wistar rats to

other xenoestrogens, additional differences were observed

including a greater increase in uterine wet weight of DA/

Han and Sprague-Dawley rats but not Wistar rats after

exposure to 200 mg/kg BPA; increased uterine epithelium

thickness was observed in Wistar and Sprague-Dawley

rats but not DA/Han rats after exposure to 200 mg/kg

octylphenol (237). Attempts have been made, at times suc-

cessfully, to map the differences in strain response to ge-

netic loci (240). However, it appears that strains with dif-

ferences in response that manifest in some organs do not

have divergent responses in other organs, a phenomenon

that is not explained by genetic differences alone. For these

reasons, the NTP’s recommendation that scientists use an-

imals that are proven responsive to EDCs (2) must be

observed.

4. Additional factors?

Additional factors have also been identified as influen-

tial in the ability (or inability) to detect low-dose effects in
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EDC studies. Although these factors must be considered

when interpreting studies and using a WoE approach,

some issues that were previously identified as essential

factors in the design of studies (i.e. route of administra-

tion) have more recently been disputed (241).

The first factor is the use of good laboratory practices

(GLP) in the collection of data. When assessing the EDC

literature for risk assessment purposes, the FDA and Eu-

ropean Food Safety Authority (EFSA) have given special

prominence to studies that complied with GLP guidelines,

essentially giving scientific priority to industry-funded

studies because that group typically conducts GLP

guideline studies (33, 242). Because GLP guidelines are

designed only to control data collection, standards for

animal care, equipment, and facility maintenance, and

they do not ensure that studies were designed properly

with the appropriate controls, it has been argued that

the use of GLP methods is not appropriate or required

for EDC studies (69).

GLP studies are typically large, with dozens of animals

studied for each endpoint and at each time point. Thus, it

has been concluded that these studies are better simply

because they are larger. Yet small studies designed with the

use of power analysis, statistical tools that allow research-

ers to determine a priori the number of animals needed to

determine significant differences based on effect size, are

equally capable of detecting effects while reducing the

number of animals used (69). GLP studies also typically

(but not necessarily) rely upon standardized assays, which

are not generally considered contemporary tools and are

often shown to be incapable of detecting adverse effects on

endpoints that employ modern tools from molecular ge-

netics and related disciplines. Furthermore, some fields of

EDC research have no GLP studies (243). Finally, there is

no published evaluation of whether studies performed un-

der GLP are more capable of providing accurate results.

The priority given to GLP studies therefore does not ap-

pear to have been justified based on any comparative anal-

ysis. Thus, as long as studies include appropriate measures

of quality assurance, they need not be performed under

GLP standards to provide reliable and valuable informa-

tion, and many GLP studies are inadequate to assess im-

portant and relevant endpoints. Instead, the most valuable

studies consider the factors presented above, along with

appropriate dose selections and choice of endpoint.

The second factor worth considering is the source of

funding for studies. In several fields, significant contro-

versy has been produced based on the results obtained

from independent scientists compared with results ob-

tained from scientists affiliated with the chemical industry

(75, 76). Funding source per se should not dictate the

outcome of a research study, but that does not mean that

researchers are not subject to underlying biases. In our

own WoE analyses, presented in Sections II.C–G, we do

not discount studies merely because they were conducted

with industry funds, nor do we lend higher weight to stud-

ies conducted in independent or government laboratories;

if a study, regardless of funding, finds no effect of a chem-

ical, it is given weight only if the three criteria described in

Sections II.B.1–3 (successful and appropriate negative

and positive controls and appropriate choice of animal

model) were met.

To perform a WoE evaluation, we identified some basic

information about the chemical in question, the dose that

would be considered a low-dose cutoff, and the studies in

support of and against low-dose effects. We then consid-

ered whether the majority of studies found effects of low

doses of a chemical on a single endpoint in question. If

studies did not find low-dose effects, we considered

whether they adhered to the criteria discussed above for

proper design of an EDC low-dose study. In particular, we

considered whether appropriate animal strains as well as

positive and negative controls were used. With regard to

animal strain, as discussed briefly in Section II.B.3, there

is variability between animal strains that can significantly

influence the ability to detect effects of EDCs; using in-

sensitive strains to produce negative data cannot refute

positive data in a sensitive strain. In several cases, it was

easy to conclude that there was a strong case for low-dose

effects because there were no studies finding no effects at

low doses or because all of the negative studies were in-

appropriately designed. For other chemicals, a significant

number of studies found effects on the endpoint being

considered, but other (adequately designed) studies re-

futed those findings. Under those circumstances, we de-

termined whether the findings of harmful effects came

from multiple laboratories; when they did, we cautiously

concluded that there was evidence for low-dose effects.

Below (Sections II.C–G), we present five examples where

a significant number of studies were available examining

low-dose effects of an EDC on a single particular

endpoint.

C. BPA and the prostate: contested effects at low doses?

As discussed briefly above, BPA is one of the best-stud-

ied EDCs, with more than 200 published animal studies,

many of which focused on low doses (29, 31). The effects

of this chemical on wildlife species have also been de-

scribed in detail (28). BPA is found in a myriad of con-

sumer products, and it leaches from these items under

normal conditions of use (4). It has also been regularly

detected in air, water, and dust samples. The majority of

individuals in industrialized countries have BPA metabo-

lites in their urine, and trends indicate increasing expo-
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sures in developing nations like China (87, 244). Although

it was long suspected that most human exposures origi-

nate from BPA contamination of food and beverages, a

study comparing the excretion of BPA metabolites with

the length of time spent fasting suggests that there are also

likely to be significant exposures from sources other than

food and beverages (245). BPA has recently been shown to

be used in large quantities in thermal and recycled papers

and can enter the skin easily via dermal absorption (246–

248). Thus, despite the large amount of information avail-

able on BPA sources, our understanding of how these

sources contribute to total human exposures remains

poor; these studies also point to significant gaps in current

knowledge about BPA metabolism in humans (243).

BPA binds to the nuclear and membrane ER, and thus

most of the effects of this chemical have been attributed to

its estrogenic activity (27). However, there is evidence that

it can activate a number of additional pathways, including

thyroid hormone receptor, androgen receptor, as well as

peroxisome proliferator-activated receptor-� signaling

pathways (249–252). The cutoff for a low dose has been

set at several different concentrations depending on which

studies and definitions are used (see Table 1). The EPA

calculated a reference dose for BPA of 50 �g/kg � d based

on a LOAEL of 50 mg/kg � d (38). More recent pharma-

cokinetic scaling experiments have estimated that expo-

sures to approximately 400 �g/kg � d produce blood con-

centrations of unconjugated BPA in the range of human

blood concentrations (4). Thus, for the two WoE analyses

of the BPA literature we conducted, doses of 400 �g/kg � d

or lower were considered low dose; pharmacokinetic stud-

ies from nonhuman primates support the appropriateness

of this dose for approximating human exposure levels

(253). Furthermore, because this dose is below the toxi-

cological LOAEL, it is a conservative cutoff for low-dose

studies (see Refs. 3 and 38 and Table 1).

One of the most well studied and hotly debated exam-

ples of a low-dose effect comes from the BPA literature;

regulatory agencies and scientists have addressed several

times whether low doses of BPA during fetal and perinatal

development affect the rodent prostate (118, 205, 254,

255). In 1997, the first study on BPA and the prostate

determined that fetal exposure to low doses (2 and 20

�g/kg � d administered orally to pregnant mice) increased

the weight of the adult prostate compared with unexposed

male offspring (256). Since that time, several additional

studies have verified that prostate weight is affected by

fetal exposure to similar low doses (257–259). Studies

have also shown that low doses of BPA affect androgen

receptor binding activity in the prostate (257), tissue or-

ganization, and cytokeratin expression in the gland (260–

262) as well as the volume of the prostate and the number

and size of dorsolateral prostate ducts (208). Several re-

cent studies have also examined whether low doses of BPA

(10 �g/kg � d) influence the incidence of adult-onset pros-

tatic intraepithelial neoplasia (PIN) lesions. Perinatal BPA

exposure, whether administered orally or sc to pups, in-

creases the incidence of PIN lesions in response to a mix-

ture of testosterone and estradiol in adulthood (139, 141,

263); this hormonal cocktail was designed to mimic the

endocrine changes associated with aging in men that also

typically accompany the onset of prostate cancer. In ad-

dition to the effects of BPA on PIN lesions, these low doses

also produced permanent alterations in the epigenome of

exposed males, with prostates displaying completely

unmethylated sequences in genes that are hypermethy-

lated in unexposed controls (140, 263). In examining

these studies, although the same effects of BPA on the

prostate were not observed in all studies, there is an

obvious trend demonstrating that low doses of BPA dur-

ing early development significantly affect several as-

pects of prostate development.

Since the initial report showing effects of low doses on

the prostate, approximately nine studies, including several

designed specifically to replicate the original positive

study, have shown no effects of low doses on the prostate

(264–272); every one of these studies examined the pros-

tate weight, and Ichihara et al. (264) also examined the

effects of BPA on PIN lesions (without hormonal treat-

ment) and the response of the prostate to a chemical car-

cinogen. Three of these studies failed to include a positive

control of any kind (264, 268, 270); three studies used

DES as a positive control but found no effect from expo-

sure to this potent xenoestrogen (265–267) (i.e. the pos-

itive control failed); another study used 17�-estradiol as a

positive control, inappropriately administered orally, and

found no effects of this hormone on the prostate (271); and

two studies used an estrogenic positive control (ethinyl

estradiol) and found effects from its exposure, but only at

inappropriately high doses (269, 272). These two studies

clearly showed that the positive control dose was too high,

because rather than increase the weight of the prostate (as

seen after low doses of estrogens in other studies), the

positive control decreased the weight of the adult prostate

(269, 272).

Although this topic was once considered controversial,

using a WoE approach, it is clear that there is strong ev-

idence in support of low-dose effects of BPA on the de-

velopment of the prostate. The evidence clearly shows that

several endpoints, including prostate weight, were af-

fected in similar ways in multiple studies from several dif-

ferent labs at doses below 400 �g/kg � d; most effects were

seen at doses below 50 �g/kg � d. Furthermore, PIN lesions

were reported after neonatal exposure to 10 �g/kg � d with
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hormonal treatment in adulthood. No appropriately con-

ducted studies contest this evidence. Therefore, the WoE

analysis demonstrates that low doses of BPA significantly

alter development of the rodent prostate. The NTP’s re-

view of the BPA literature in 2008 indicated that this

agency agrees that there is now significant evidence that

low-dose BPA adversely affects development of the pros-

tate (273).

D. BPA and the mammary gland: undisputed evidence

for low-dose effects

The mammary gland is a conspicuous choice to exam-

ine the effects of estrogenic compounds because this organ

depends on estrogen for proper development at several

critical periods in life (274). The fetal gland expresses ER

in the mesenchymal compartment, and just before birth,

the epithelium becomes ER positive as well (275). At pu-

berty, estrogen is responsible for ductal elongation and

overall development of the gland, allowing the epithelium

to fill the stromal compartment in preparation for preg-

nancy and lactation. Although BPA is an example of a

chemical that has been classified as a weak estrogen be-

cause it binds with a much lower affinity to ER� compared

with 17�-estradiol, even weak estrogens are known to

affect the development of the mammary gland during early

development (276).

In the first study to examine the effects of BPA on the

mammary gland, prepubertal rats were exposed to rela-

tively high doses (100 �g/kg � d or 54 mg/kg � d) for 11 d.

After even this short exposure, mammary gland architec-

ture was affected in both dose groups, with increased num-

bers of epithelial structures and, in particular, structures

that suggest advanced development (277). BPA exposure

also altered proliferation rates of mammary epithelium

and cell cycle kinetics, with an increased number of cells in

S-phase and a decreased number of cells in G1. Although

relatively high doses of BPA were examined, this initial

study indicated that the prepubertal and pubertal gland

could be sensitive to BPA.

Many additional studies have examined another criti-

cal period, the fetal and neonatal periods, which are sen-

sitive to environmental estrogens (78, 276, 278). Mice

exposed prenatally to low doses of BPA via maternal treat-

ment (0.25 �g/kg � d) displayed altered development of

both the stromal and epithelial compartments at embry-

onic d 18, suggesting that exposures affect tissue organi-

zation during the period of exposure (176). In addition,

similar low doses produced alterations in tissue organiza-

tion observed in puberty and throughout adulthood, long

after exposures ended, and even induced pregnancy-like

phenotypes in virgin females (137, 279–282). Female

mice exposed to BPA in utero displayed heightened re-

sponses to estradiol at puberty, with altered morphology

of their glands compared with animals exposed to vehicle

in utero (138). Another study demonstrated that perinatal

BPA exposure altered the mammary gland’s response to

progesterone (283). Remarkably, all of these effects were

observed after maternal exposures to low doses (0.025–

250 �g/kg), suggesting that the gland is extremely sensitive

to xenoestrogen exposures. These studies are in contrast to

one that examined the effects of higher doses (0.5 and 10

mg/kg � d) when BPA was administered for 4 d to the dam,

which reported advanced development of BPA-exposed

glands before puberty but no effects in adulthood (284).

Adult exposure to BPA is only now being examined in

the mouse mammary gland model. A recent study exam-

ined the effects of BPA on mice with mutations in the

BRCA1 gene. This study reported that 4 wks of exposure

to a low dose of BPA altered the tissue organization of the

mammary gland in ways that are similar to the effects

observed after perinatal exposure (285). This study fo-

cused on altered development of the gland during expo-

sure; additional studies are needed to determine whether

these effects are permanent or whether normal mammary

morphology could be achieved by cessation of BPA

exposure.

Another obvious endpoint is the effect of BPA exposure

on mammary cancer incidence. Several studies indicate

that exposure to BPA in utero produces preneoplastic

(281, 286, 287) and neoplastic lesions (286) in the gland

in the absence of any other treatment. Additionally, other

studies show that females exposed to BPA during the peri-

natal period are more sensitive to mammary carcinogens,

decreasing tumor latency and increasing tumor incidence

(287–290). These studies are also supported by subse-

quent studies examining gene and protein expression,

which show that low-dose BPA specifically up-regulates

expression of genes related to immune function, cell pro-

liferation, cytoskeletal function, and estrogen signaling

and down-regulates apoptotic genes (282, 288, 289, 291).

Postnatal BPA exposures also influence mammary can-

cer incidence; animals exposed lactationally to BPA from

postnatal d 2 until weaning displayed decreased tumor

latency and increased tumor multiplicity after treatment

with DMBA [7,12-dimethylbenz(a)anthracene], a carcin-

ogen (292). This study suggested that BPA exposure led to

increased cell proliferation and decreased apoptosis in the

gland and shifted the period where the gland is most sus-

ceptible to mammary carcinogens, a result that has im-

portant implications for human breast cancer. Finally, an

additional study examined the effects of adult BPA expo-

sure on mammary cancer; this study demonstrated that

low doses of BPA accelerate the appearance of mammary

tumors in a tumor-prone mouse strain (293). Interestingly,
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high doses did not have this effect; thus, this study is also

an excellent example of a NMDRC.

Two studies of BPA and the mammary gland seem to

contradict this body of literature, but both examined ex-

tremely high doses. In the first study, Nikaido et al. (294)

exposed female mice to 10 mg/kg BPA from postnatal d

15–18. Mammary glands from these animals were exam-

ined at 4, 8, and 24 wk of age, and no differences were

observed in the exposed animals relative to controls. Al-

though the lack of effects reported in this study could be

due to the high dose employed, they could also be related

totherelativelyshortexposureperiodduringthepreweaning

phase. In the second study, Yin and colleagues (295) ex-

amined the effects of BPA during the first few days after

birth (0.1 or 10 mg BPA, equivalent to approximately 10

and 1000 mg/kg) on the incidence of mammary tumors

after exposure to a mammary carcinogen at puberty. Sim-

ilar to the study described above, this one also examined

the effects of BPA after a relatively short period of expo-

sure (only three injections administered between postnatal

d 2 and 6). Although the study showed that BPA affected

tissue organization, there was no change in the incidence

of tumors in BPA-exposed females. Because both of these

studies examined both high doses and relatively short pe-

riods of exposure, it is difficult to compare them directly

to the studies finding effects of BPA on the mammary

gland after longer exposures to lower doses; at the very

least, they cannot refute studies suggesting that BPA alters

development of this gland.

In summary, the WoE clearly shows that low-dose BPA

exposure affects development of the mammary gland,

mammary histogenesis, gene and protein expression in the

gland, and the development of mammary cancers. In fact,

this example of low-dose effects produced remarkably

similar effects across more than a dozen studies conducted

in several different labs. These results are also consistent

with the effects of low-dose BPA exposure on mammary

epithelial cells in culture (reviewed in Ref. 30). Although

epidemiology studies examining the influence of BPA on

breast cancer rates have proven to be inconclusive at best

(296), to replicate the animal studies discussed above, ep-

idemiologists must collect information about prenatal and

neonatal exposures and relate them to adult breast cancer

incidence. These types of studies would take decades to

conduct (67) and should take into consideration the effects

of other estrogens, because their effects can be additive or

even synergistic (143, 144, 297).

Although our analyses of BPA have focused on its ef-

fects on the mammary gland and prostate (see Sections

II.C–D), it is worth noting that several other endpoints

have strong data to support the hypothesis that BPA has

low-dose effects. In a recent review using similar WoE

approaches, Hunt and colleagues (298) focused on those

studies that examined the effects of BPA on the oocyte,

specifically scrutinizing studies that reported effects, or no

effects, on meiotic aneuploidy and other alterations in the

intracellular organization and chromosome abnormali-

ties. Similar to what has been observed with the prostate

and mammary gland, the effects observed in the oocyte are

variable from study to study, but overall consistent, and

suggest that BPA exposure produces defects in these cells.

A large number of studies have also focused on the

effects of BPA on the brain and behavior, with the most

significant effects on sexually dimorphic regions of the

brain and behaviors (299–307). Other affected behaviors

include social behaviors, learning and anxiety, and ma-

ternal-neonate interactions (reviewed in Refs. 29 and

308). The NTP expert panel statement concluded that

there were significant trends in these behavioral data and

wrote that there was some concern that BPA could have

similar effects in humans (273). Low-dose effects have also

been reported for BPA in the female reproductive tract

(309, 310), immune system (311, 312), maintenance of

body weight and metabolism (313, 314), fertility (315–

317), and the male reproductive tract (259, 318) (see Refs.

29 and 319 for comprehensive reviews).

E. Another controversial low-dose example: atrazine

and amphibian sexual development

Atrazine is an herbicide that is applied in large volumes

to crops, and there is concern that agricultural runoff of

this chemical can affect nontarget animal species, espe-

cially amphibians that live and reproduce in small ponds

and streams where significant amounts of atrazine have

been regularly measured (320–322). It is the most com-

monly detected pesticide in ground and drinking water.

Atrazine induces aromatase expression in cells and ani-

mals after exposure (323); this ultimately causes an in-

crease in the conversion of testosterone to estrogen (324,

325). This effect has been reported in all vertebrate classes

examined: fish, amphibians, reptiles, birds, and mam-

mals, including human cell lines (see Ref. 326 for re-

view). Another well-documented effect of atrazine is

that it decreases androgen synthesis and activity, again,

in every vertebrate class examined (326). In addition,

endocrine-disrupting effects of atrazine occur through a

number of other mechanisms, including antiestrogenic

activity (327), altered prolactin release (328), and in-

creased glucocorticoid release from the adrenal glands

(329, 330), among others (327).

Because of atrazine’s indirect effect on estrogen levels,

one relevant endpoint that has been given attention is the

effect of this chemical on gonad differentiation in various

amphibian species. The early gonad is bipotential, and in
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mammals, the expression of genes on the Y-chromosome

is needed to masculinize the undifferentiated gonad; when

this does not occur, the gonad develops into ovarian tissue.

In Xenopus laevis frogs (and some other animals like

birds), the opposite is true: females are heterogametic (i.e.

ZW-chromosomes) and males have two of the same chro-

mosomes (i.e. ZZ). In X. laevis, the W-chromosome is the

dominant one, containing a gene, DM-W, which induces

aromatase expression (331). Thus, having a W-chromo-

some is needed to produce estrogen; without the conver-

sion of testosterone to estrogen, the frog develops as a male

(332). Changes in sex ratio and gonadal morphology are

therefore good indicators that an estrogen, or a chemical

that up-regulates aromatase and indirectly increases es-

trogen levels, is present (76).

Determining a low-dose cutoff for atrazine is not a sim-

ple task. Although the safe limit of 3 �g/liter in drinking

water was set by the EPA, actual levels in the environment

often exceed this concentration (333), and levels in ponds

and streams can reach 100 �g/liter (322) or more. In tra-

ditional toxicology studies examining several amphibian

species, the LOAEL was set at 1.1 mg/liter, and the no

observed effect level (NOEL) was 200 �g/liter (334, 335).

Thus, using the definitions of low dose established by the

NTP (2), we consider any treatment at or below 200 �g/

liter to be a low dose.

In 2002, one of the first published studies to connect

atrazine exposures to altered gonadal morphology exam-

ined X. laevis frogs exposed to 0.01–200 �g/liter through-

out larval development (336). All doses from 0.1–200 �g/

liter produced gonadal malformations including the

presence of multiple gonads and hermaphroditism. Sev-

eral other reports showed similar effects of low doses on

gonadal phenotypes including studies that report the pro-

duction of hermaphrodites and intersex frogs, males with

ovotestes, and males with testicular oocytes (337–343).

Additional studies showed that low-dose atrazine expo-

sure (0.1–200 �g/liter in the water) during sexual differ-

entiation caused testicular dysgenesis, testicular resorp-

tion, and testicular aplasia in male frogs (343, 344), and

others indicated effects on sex ratios (339, 342, 345, 346).

Importantly, these effects were not all observed at the same

atrazine concentration, and the studies were conducted in

several different species, with some reporting effects at low

doses but no effects at higher doses (341) and others re-

porting effects in some but not all species (339). Examin-

ing these studies as a whole, there is clearly a pattern of

effects that are reproducible from study to study, and they

collectively support the hypothesis that atrazine disrupts

sex hormone concentrations.

To date, five peer-reviewed studies have reported no

effects of atrazine on sex ratios, gonadal morphology, the

incidence of testicular abnormalities or testicular oocytes,

gonad size, or the incidence of intersex phenotypes (347–

351). Little can be ascertained from these negative studies,

however, because four did not include any positive con-

trol, suggesting that the frogs used in those studies may

have been incapable of responding to atrazine or any

other hormonal treatment (347–350). Additionally, one

of those studies reported testicular oocytes in the control

frogs, suggesting either that the negative control popula-

tion was contaminated with atrazine (or another EDC or

hormone), or that an inappropriate strain of X. laevis was

selected for the experiments (347). Only one study re-

mains that did not find any effects of atrazine; this study

used an appropriate positive control (17�-estradiol) and

found effects of that hormone on sex ratios and the inci-

dence of intersex gonads (351). An EPA expert panel

noted, however, that this study used a strain of X. laevis

that was obtained from a new, unexamined population of

frogs from Chile and suggested that this strain may be

insensitive to environmental chemicals. Furthermore, the

panel called for additional analysis of the data in this

study, including the statistical approaches; they suggested

that an independent laboratory should evaluate the his-

topathological results; and they requested that atrazine

metabolites be measured (352). The panel also proposed

that these experiments should be repeated with an estab-

lished X. laevis strain. Taking together the results of those

studies that found effects of atrazine on sexual differen-

tiation, and this one negative study, the WoE for the case

of low-dose atrazine on sexual differentiation is clearly in

support of adverse effects of this chemical.

Just as epidemiological studies have found links be-

tween EDCs and human diseases, ecological field studies

have examined whether exposure to atrazine in natural

environments affects the development of wild amphibians

(343, 353–358). These studies have many of the same con-

straints as those observed in epidemiology: a paucity of

data on early life exposures (including exposure levels of

controls), limitations on the total number of EDCs that

can be measured in environmental and biological samples,

and a lack of causative relationships that can be estab-

lished between exposures and effects. For these reasons,

studies that found relationships between atrazine expo-

sure (or concentrations in environmental samples) and ef-

fects on one or more aspect of sexual differentiation (343,

353–355) are considered weak, but significant, evidence

for low-dose effects. The presence of several studies sug-

gesting a relationship between low-dose exposure to atra-

zine in the wild and altered sexual differentiation indicates

a plausible causal relationship. Because the ecological and

laboratory data show similar effects of atrazine on go-
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nadaldevelopment, this strengthens the conclusionsofour

WoE that low doses of atrazine cause harm to amphibians.

Feminization of males after atrazine exposure is not

restricted to amphibians; exposure of zebrafish to low

doses increased the ratio of female to male fish and in-

creased expression of aromatase (359). Close to a dozen

additional studies also report that environmentally rele-

vant doses of atrazine can up-regulate aromatase, decrease

testosterone, and/or increase estrogen levels in a large

number of species (reviewed in Ref. 119), suggesting that

low-dose effects of atrazine may be more widespread than

their effects on the gonads of amphibians. Other studies

indicate that low-dose atrazine affects the immune system

and stress responses of salamanders (360–362), survivor-

ship patterns of several frog species (363), and thyroid

hormone and plasma ion concentrations in salmon (364).

An important factor to consider when examining the

effects of atrazine on different animal models is the diffi-

culty in identifying an appropriate low, environmentally

relevant dose for all species. Aquatic animals can be

housed in water containing levels of atrazine found in wild

habitats, yet no toxicokinetic studies are available to de-

termine what administered dose produces the levels of

atrazine metabolites, typically in the parts-per-million or

ppb range (365, 366), measured in human samples. There

are also no blood or urine measurements in exposed ro-

dents to compare with human levels; thus, extrapolations

across species are estimates at best.

Keeping this qualification in mind, exposures in the

range of 25–100 mg/kg � d during development have been

shown to alter mammary gland development (367, 368),

estrous cyclicity (369), serum and intratesticular testos-

terone concentrations (370), timing of puberty in males

and prostate weight (371), and immune function (372) in

rodents. Lower doses of atrazine metabolites (0.09–8.73

mg/kg � d) altered development of the mammary gland

(373), male pubertal timing and prostate development

(374). Identifying the range of doses administered to an-

imals that produce the levels of atrazine and its metabolites

measured in human blood and urine is an essential re-

search need to pursue low-dose studies in rodents and

other mammals.

F. Dioxin and spermatogenesis: low-dose effects from

the most potent endocrine disruptor?

Dioxin, or TCDD, is formed as a byproduct of indus-

trial processes as well as during waste incineration. Be-

cause TCDD is extremely toxic to some animals, with 1

�g/kg capable of killing 50% of guinea pigs, it has been

labeled the most toxic chemical on earth (375). But inter-

estingly, other animals are less sensitive to lethal effects of

TCDD, with an LD50 of approximately 1000 �g/kg in

hamsters, and studies also suggest that humans are not a

hypersensitive species for lethality (376). Additionally,

there are differences in the half-life of TCDD in different

animals; in rodents, the half-life is 2–4 wks, but in hu-

mans, the half-life is approximately 10 yrs, and additional

factors influence TCDD pharmacokinetics including the

exposure level and the amount of body fat present (377–

379). In cell cultures, doses as low as 10�11
M are toxic,

with decreased viability observed even in cells maintained

in nonproliferative states (380).

TCDD binds to the aryl hydrocarbon receptor (AhR),

and differences in the affinity for the receptor may be re-

sponsible for differences in sensitivity between species

(381). The Kd (dissociation constant for receptor-ligand

binding kinetics) in human samples typically ranges from

3–15 nM, but in samples from rodents, the Kd is less than

1 nM (382). Importantly, there are also nongenomic path-

ways affected by TCDD that are mediated by AhR that are

typically altered within minutes of TCDD exposure and

therefore without changes in transcription (383). Yet

many studies suggest that important differences exist be-

tween species regarding binding affinity of TCDD for AhR

and the toxicity of this chemical, but that other adverse

effects, including those related to the endocrine-disrupting

activities of TCDD, occur at similar doses (or body bur-

dens) across animal species (384, 385). Thus, it is plausible

that AhR affinity alone can predict some, but not all, ef-

fects of TCDD and related chemicals.

The mechanisms responsible for many of the endo-

crine-disrupting activities of TCDD are currently not well

understood. Knocking out AhR disrupts morphogenesis

of several organ systems even in the absence of a ligand like

TCDD, suggesting that this receptor plays important roles

in early development (386). AhR is translocated to the

nucleus after loss of cell-cell contacts and is often localized

to the nucleus in embryonic cells, suggesting that it could

have ligand-independent effects on development and/or

that endogenous ligands could be present during early de-

velopment (387). When TCDD is present, AhR translo-

cates to the nucleus and dimerizes with ARNT, the aro-

matic hydrocarbon receptor nuclear translocator (388).

Although the (currently unidentified) physiological acti-

vators of AhR are likely to induce rapid on/off signaling

via AhR, TCDD and related compounds appear to main-

tain activation of AhR, and the presence of TCDD pre-

vents the normal action of the AhR signaling pathway in

the maintenance of homeostasis (389). This induces

changes in the expression of genes and promotes the pro-

duction of toxic metabolites. These effects may be respon-

sible for some of the endocrine-related endpoints affected

by TCDD exposure. Additionally, recent studies have

shown complex and intricate interactions between the
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AhR and ER signaling pathways (390), suggesting that

dioxin may also have indirect effects on some ER-medi-

ated endpoints via AhR signaling.

Teratogenic effects of TCDD have been well docu-

mented after high-dose (391, 392) and low-dose expo-

sures (393). These studies show that almost every organ

and system in the body is affected by this chemical. High

doses that did not produce lethality caused severe weight

loss, intestinal hemorrhaging, alopecia, chloracne, ede-

mas, and severe liver damage. Sadly, there are now several

examples in humans of accidental exposures after the in-

dustrial release of TCDD where a number of individuals

have been exposed to large doses (389, 394) as well as a

few documented intentional poisonings (395). The toler-

ated daily intake level was set at 1–4 pg/kg � d, although

the doses consumed by nursing infants are likely to exceed

these levels by a factor of 10 (375). Adult exposures usu-

ally result from the consumption of contaminated foods,

and because TCDD is lipophilic, it is concentrated in the

fat component of breast milk and therefore passed in large

quantities from a nursing mother to her infant.

Using classical toxicology methods, the effects of single

TCDD doses were examined in adult male rats, specifi-

cally focusing on the effects of this chemical on the number

of spermatids per testis and the integrity of the testicular

germinal epithelium (396). In one of the earliest studies,

Chahoud and colleagues (397) determined a LOAEL of 3

�g/kg � d and set the NOAEL at 1 �g/kg � d for effects on

the testes. Because there are significant differences in the

toxicity of TCDD between animal models, and different

endpoints have different identified NOAELs, we have se-

lected the 1 �g/kg � d identified by Chahoud et al. as the

cutoff for low-dose studies of this compound. This cutoff

is based on the NTP’s definition of low dose as occurring

at doses lower than those tested in traditional toxicology

assessments (2). However, it is important to acknowledge

that body burdens that mimic those observed in human

populations are likely the best indicators of low doses for

TCDD (384), and thus we recommend that future studies

determine body burdens after administration of TCDD for

the specific strain, origin, and species of animal being

tested to ensure that truly low doses, relevant to human

populations, are being tested.

Several recent epidemiological studies have indicated

that relatively high exposures to TCDD during early life

(due to industrial release of high amounts of the chemical)

can permanently affect semen quality and sperm count in

men (398). Yet epidemiology studies also clearly show

that the timing of TCDD exposure can vastly influence the

effect of this chemical on spermatogenesis; exposures dur-

ing perinatal life significantly reduced sperm parameters,

but exposures during puberty increased sperm counts; ex-

posures in adulthood had no effect on sperm parameters

(399). Thus, it is also important for animal studies to focus

on exposures during critical periods for development of

the male reproductive tract and spermatogenesis in

particular.

We are aware of 18 studies that have examined the

effects of low doses (�1 �g/kg � d) of TCDD during peri-

natal development on male fertility endpoints in adult-

hood. The endpoints assessed vary, including epididymal

sperm counts, ejaculated sperm number, daily sperm pro-

duction, sperm transit rate, and percent abnormal sperm,

and the sensitivity of these endpoints appears to impact the

ability to detect low-dose effects in different studies (400,

401) (Table 5). In total, 16 rodent studies examined the

effect of low-dose TCDD on epididymal sperm count; 12

showed significant effects on this endpoint (402–413),

whereas the other four did not (414–417). Of the five

studies that examined ejaculated sperm counts, four stud-

ies (404, 405, 408), including one examining rhesus mon-

keys (418), showed effects of low-dose TCDD, i.e. a sig-

nificant decrease in sperm counts; one study found no

effect (417). Daily sperm production was a less-sensitive

endpoint, with four studies showing significant decreases

after prenatal exposure to low doses (402, 403, 407, 409)

and four studies showing no effects (406, 412, 413, 416);

sperm transit rate was examined in only two studies, al-

though both showed significant decreases in sperm tranfer

rates (403, 410); and finally, three studies determined that

low-dose TCDD produced abnormalities in sperm ap-

pearance or motility (414, 415, 419), but one study was

not able to replicate these findings (417).

When examining the TCDD literature as a whole, the

WoE strongly suggests that prenatal exposure to low doses

of TCDD affects sperm-related endpoints in adulthood

(Table 5). In all, only two studies were unable to detect any

effect of TCDD on the sperm endpoints assessed, although

both studies found effects of TCDD on other endpoints

including the weight of the adult prostate (416) and the

timing of puberty (417). No study on TCDD used a

positive control, likely due to a paucity of information

on the mechanisms of dioxin action, but this raises ob-

vious questions about the ability of these experimental

systems to detect effects on spermatogenesis. Finally,

some of the inability to detect effects of TCDD could be

due to the use of insensitive strains, because 1000-fold

differences in sensitivity have been reported for differ-

ent rodent strains (420).

Even though we have focused the majority of our at-

tentionon the effectsof low-doseTCDDexposureon sper-

matogenesis, it should be noted that low doses of this

chemical affect a multitude of endpoints in animals, alter-

ing immune function (421, 422), indicators of oxidative
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stress (423–425), bone and tooth development (426,

427), female reproduction and timing of puberty (428–

430), mammary gland development and suceptibility to

cancers (431), behaviors (432, 433), and others. In several

cases, lower doses were more effective at altering these

endpoints than higher ones (423, 424, 426, 433). Epide-

miology studies of nonoccupationally exposed individuals

also indicate that serum TCDD levels may be linked to

diseases in humans as well (434). Mean serum TCDD lev-

els have decreased by a factor of 7 over a 25-yr period

(1972–97) in several industrial nations (435), but results

from both animal and epidemiological studies suggest that

even the low levels detected now could have adverse effects

on health-related endpoints.

G. Perchlorate and thyroid: low-dose effects in humans?

A significant challenge with observing low-dose effects

of EDCs in the human population is that human chemical

exposures are multivariate along the vectors of time,

space, and sensitivities. In addition, chemicals can exert

effects on several systems simultaneously. Therefore, as-

sociations in human studies between exposures and dis-

ease are difficult to reconcile with experimental studies in

animal model systems. For this reason, the literature de-

scribing the potential impacts of perchlorate contamina-

tion on the human population is potentially clarifying be-

cause to the best of our knowledge, perchlorate exerts only

a single effect, and the pharmacology of perchlorate ex-

posures has been studied in human volunteers (436). This

TABLE 5. Summary of low-dose animal studies examining the effects of TCDD on spermatogenesis endpoints

Study

Administered dose (time

of administration) Animal

Epididymal

sperm count

Ejaculated

sperm no.

Daily sperm

production

Sperm

transit rate

% abnormal

sperm

Mably

et al. (409)

0.064–1 �g/kg (gestational d 15) Rat Decreased NA Decreased NA NA

Bjerke and

Peterson (402)

1 �g/kg (gestational d 15) Rat Decreased NA Decreased NA NA

Gray et al. (404) 1 �g/kg (gestational d 8) Rat Not significant Decreased NA NA NA

1 �g/kg (gestational d 15) Rat Decreased Decreased NA NA NA

1 �g/kg (gestational d 11) Hamster Decreased Decreased NA NA NA

Sommer

et al. (408)

1 �g/kg (gestational d 15) Rat Decreased Decreased Decreased Not significant Not significant

Wilker

et al. (410)

0.5, 1 or 2 �g/kg

(gestational d 15)

Rat Decreased NA Unaffected Increased NA

Gray et al.

(405)

0.05–1 �g/kg (gestational d 15) Rat Decreased Decreased Decreased NA NA

Faqi et al.

(403)

0.025–0.3 �g/kg (before mating,

then 0.005–0.06 �g/kg

weekly [to dams])

Rat Decreased NA Decreased Increased Increased

Loeffler and

Peterson (412)

0.25 �g/kg (gestational d 15) Rat Decreased NA Unaffected NA NA

Ohsako

et al. (416)

0.0125–0.8 �g/kg

(gestational d 15)

Rat Not significant NA Unaffected NA NA

Ohsako

et al. (406)

1 �g/kg (gestational d 15) Rat Decreased NA Unaffected NA NA

1 �g/kg (gestational d 18) Rat Unaffected NA Unaffected NA NA

1 �g/kg (postnatal d 2 [to pups]) Rat Unaffected NA Unaffected NA NA

Simanainen

et al. (407)

0.03–1 �g/kg

(gestational d 15)

Rat Decreased NA Decreased NA NA

Yonemoto

et al. (417)

0.0125–0.8 �g/kg

(gestational d 15)

Rat Unaffected Unaffected NA NA Unaffected

Yamano

et al. (714)

0.3 or 1 �g/kg (postnatal d 1

and then every week

[to dams])

Rat Not significant NA NA NA NA

Ikeda

et al. (715)

0.4 �g/kg (before mating, then

0.08 �g/kg weekly [to dams])

Rat Unaffected NA NA NA NA

Bell

et al. (414)

0.05–1 �g/kg (gestational d 15) Rat Increased

(at certain ages)

NA NA NA Increased

Bell

et al. (415)

0.0024–0.046 �g/kg (d 12 weeks

before pregnancy

through parturition)

Rat Unaffected NA NA NA Increased

Arima

et al. (418)

0.03 or 0.3 �g/kg (gestational d 20,

then 5% of dose monthly

[to dams])

Rhesus monkey Decreased Not significant NA NA Not significant

Yamano

et al. (419)

0.3 or 1 �g/kg (weekly to dams

then pups [all postnatal])

Rat NA NA NA NA Increased

Jin et al.

(411)

1 �g/kg � d (postnatal days 1–4

[to dams])

Mouse Decreased NA NA NA NA

Rebourcet

et al. (413)

0.01–0.2 �g/kg (gestational d 15) Rat Decreased (at some ages) NA Not significant NA NA

Not significant indicates trend for effect but did not reach statistical significance. Unaffected means assessed, but no differences were observed relative to controls.

Here, low doses were considered any at or below 1 �g/kg � d (see text for discussion of how this cutoff was established for rodent studies). NA, Not assessed.
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literature offers a unique perspective into the issue of low-

dose effects, perhaps providing important hypotheses to

explain mechanistically why high-dose, short-term exper-

iments can fail to predict the outcome of low-dose, lifetime

exposures.

In the 2001–2002 NHANES dataset, perchlorate was

detected in the urine of each of the 2820 samples tested

(437). This widespread exposure means that the human

population is being continuously exposed because per-

chlorate has a half-life in the human body of about 8 h

(438). Human exposures to perchlorate are likely attrib-

uted to both contaminated drinking water and food (439);

in fact, a recent analysis concludes that the majority of

human exposure to perchlorate comes from food (440).

The predominant theory proposed to explain the

source of perchlorate contamination in the United States

is that it has been employed for many decades as the prin-

cipal oxidant in explosives and solid rocket fuels (441).

Perchlorate is chemically stable when wet and persists for

long periods in geological systems and in ground water.

Because of disposal practices during the 1960s through

1990s, perchlorate became a common contaminant of

ground water in the United States (441, 442). Perchlorate

is also formed under certain kinds of natural conditions

(443), although the relative contributions to human ex-

posure of these different sources is not completely under-

stood. As a result of perchlorate contamination of natural

waters, the food supplyhasbecomecontaminated through

irrigation in part because both aquatic and terrestrial

plants can concentrate perchlorate more than 100-fold

over water levels (444).

This exposure profile in the human population is im-

portant because high doses of perchlorate are known to

reduce functioning of the thyroid gland, and poor thyroid

function is an important cause of developmental deficits

and adult disease (445). The primary question is: at what

dose does perchlorate inhibit thyroid function sufficiently

to cause disease? The current literature, reviewed below,

supports the view that background exposure may affect

thyroid function in adult women. These exposure levels,

however, are considerably lower than predicted by early

toxicology experiments in humans.

Perchlorate reduces thyroid function by inhibiting io-

dide uptake by the sodium/iodide symporter (NIS) (446),

which is the only known effect of perchlorate on human

physiology (438). NIS is responsible for transporting io-

dide into the thyroid gland, which is required for the pro-

duction of thyroid hormone (447). However, NIS is also

expressed in the gut (448, 449), in lactating breast (448,

450, 451), and in placenta (452), presumably all as a de-

livery mechanism for iodide to the developing and adult

thyroid gland. Because the NIS transports perchlorate

(450), the pathway by which humans take up and con-

centrate perchlorate is the same as the pathway by which

humans take up and concentrate iodide. Interestingly, NIS

expression in the human fetal thyroid gland is the rate-

limiting step in production of thyroid hormone (453).

Moreover, NIS transport of perchlorate explains why high

levels of perchlorate are found in human amniotic fluid

(454, 455) and breast milk (456–459).

This effect of perchlorate on thyroid function is impor-

tant because thyroid hormone is essential for normal brain

development, body growth as well as for adult physiology

(445, 460). Moreover, it has become clear that even small

deficits in circulating thyroidhormone inpregnantwomen

(461, 462) or neonates (463) have permanent adverse out-

comes. In fact, recent work indicates that very subtle thy-

roid hormone insufficiency in pregnant women is associ-

ated with cognitive deficits in their children (461). Because

of the importance of thyroid hormone in development and

adult physiology, and because perchlorate is a potent in-

hibitor of iodide uptake and thyroid hormone synthesis,

identifying the dose at which these events occur is critical.

Perchlorate was used medically to reduce circulating

levels of thyroid hormone in patients with an overactive

thyroid gland in the 1950s and 1960s (reviewed in Ref.

446); therefore, it was reasonable to examine the dose-

response characteristics of perchlorate on the human thy-

roid gland. Because perchlorate inhibits iodide uptake,

several studies were performed to evaluate the effect of

perchlorate exposure on iodide uptake inhibition in hu-

man volunteers (438, 464–466). In one study, 0.5 or 3

mg/d (approximately 0.007 and 0.04 mg/kg � d) perchlo-

rate was administered to healthy volunteers (n � 9 females

and 5 males, age 25–65 yr), and no effects were observed

(466). Of course, it is important to note that the 2 wk of

administration tested in this study is not sufficient to see

any effect on serum concentrations of T4 or TSH; the

healthy thyroid can store several months’ worth of thyroid

hormone in the gland (467). Another small study also

found no effects of administering 3 mg/d (approximately

0.04 mg/kg � d) on any thyroid endpoint assessed (n � 8

adult males) (464).

In contrast, two studies examining adult volunteers ad-

ministered perchlorate found effects of this chemical on at

least one endpoint. The first found that radioactive iodide

uptake was affected by 2 wk of exposure to 10 mg/d (0.13

mg/kg � d), but other measures of thyroid function were

not altered (n � 10 males) (465). The second examined

adults (n � 37) given doses ranging from 0.007–0.5 mg/

kg � d; all but the lowest dose altered radioactive iodide

uptake, and only the highest dose altered TSH levels (438).

These studies were interpreted to suggest that adults

would have to consume 2 liters of drinking water daily that
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was contaminated with at least 200 ppb (200 �g/liter)

perchlorate to reach a level in which iodide uptake would

begin to be inhibited. Yet, these administered doses are

high and relatively acute, so the derivation of a safe dose

from these studies, applied to vulnerable populations

such as those with low iodide intake, has been strongly

disputed (471).

Studies of occupational exposures have also been used

to examine the effects of exposure to relatively high levels

of perchlorate. In the first such study, more than 130 em-

ployees were separated into eight groups based on expo-

sure estimates from airborne perchlorate in the workplace

(472). The authors found that individuals with longer

daily exposures to perchlorate, due to longer work shifts,

had significant decreases in TSH levels compared with

individuals with shorter exposures. But this study was

hampered because actual exposure levels were not mea-

sured via urine or blood samples. A second study exam-

ined 37 employees exposed to perchlorate and 21 control

employees from an azide factory; actual exposure mea-

sures were not conducted, but estimates were calculated

based on exposures to perchlorate dust and air samples

(473). This study found no effects of perchlorate expo-

sures on any thyroid endpoint, although the sample size

examined was small. In the final occupational exposure

study, serum perchlorate levels were measured and

compared with several measures of thyroid function in

workers (n � 29) who had spent several years as em-

ployees in a perchlorate production plant (474). In this

study, the most complete because of the biomonitoring

aspect of the exposure measures, higher perchlorate lev-

els were associated with lower radioactive iodide up-

take, higher urinary iodide excretion, and higher thy-

roid hormone concentrations.

Although iodide uptake was often inhibited in these

studies, serum thyroid hormones were typically not al-

tered, perhaps because of sufficient stored hormone.

Based on these observations, the National Academy

Committee to Assess the Health Implications of Per-

chlorate Ingestion (467) estimated that perchlorate

would have to inhibit thyroid iodide uptake by about

75% for several months to cause a reduction in serum

thyroid hormones. Moreover, the drinking water con-

centration of perchlorate required for this kind of in-

hibition was estimated to be over 1,000 ppb (438).

Therefore, the National Academy of Sciences commit-

tee recommended a reference dose of 0.0007 mg/kg � d

(467), based on the dose at which perchlorate could

inhibit iodide uptake, and the EPA used this value to set

a provisional drinking water standard of 15 ppb.

Considering these data and general knowledge about

the thyroid system, it was unexpected that Blount et al.

(475) would identify a positive association between uri-

nary iodide and serum TSH in adult women in the

NHANES 2001–2002 dataset. Yet several features of this

dataset were consistent with a causal action of perchlorate

on thyroid function. First, in the general population of

adult women, urinary perchlorate was positively associ-

ated with serum TSH. In the population of adult women

who also had low urinary iodide, however, urinary per-

chlorate was more strongly associated with serum TSH

and was negatively associated with serum T4. The strength

of this association was such that the authors calculated

that women at the 50th percentile of perchlorate exposure

experienced a 1 �g/dl T4 reduction (reference range �

5–12 �g/dl). Should this magnitude of reduction in serum

T4 occur in a neonate, measurable cognitive deficits would

also be present (476). Finally, Steinmaus et al. (477), using

the same NHANES dataset, showed that women with low

urinary iodide who smoke had an even stronger associa-

tion between urinary perchlorate and measures of thyroid

function. Tobacco smoke delivers thiocyanates, which

also inhibit NIS-mediated iodide uptake (446).

The NHANES dataset suggests that perchlorate expo-

sures of 0.2–0.4 �g/kg � d (440) are associated with de-

pressed thyroid function, even when urinary iodide is not

reduced. This is a considerably lower dose than the 7 �g/

kg � d dose required to suppress iodide uptake in the Greer

et al. (438) study or the 500 �g/kg � d the NAS estimated

would be required for several months to actually cause a

decline in serum T4. Therefore, it is reasonable to question

whether these associations represent a causative relation-

ship between perchlorate and thyroid function.

A number of epidemiological studies have been pub-

lished to test for a relationship between perchlorate ex-

posure and thyroid function. Early work used neonatal

screening data for T4 as a measure of thyroid function, and

the city of birth (Las Vegas, NV, compared with Reno,

NV) as a proxy measure of exposure (478, 479). The re-

ported findings were negative, but we now know that all

Americans are exposed to perchlorate, so there was con-

siderable misclassification of exposure, and no relation-

ship should have been observed. Several additional studies

using similar flawed designs also found no relationship

between proxy measures of perchlorate exposures and

clinical outcomes (480–484).

A recent study of the neonatal screening data from

1998 in California identified a strong association be-

tween neonatal TSH and whether or not the mother

resided in a contaminated area (485). This study in-

cluded over 497,000 TSH measurements and 800 per-

chlorate measurements. In addition, they used as a cut-

off a variety of TSH levels (as opposed to the 99.9th

percentile used for the diagnosis of congenital hypothy-

Endocrine Reviews, June 2012, 33(3):378–455 edrv.endojournals.org 403

The Endocrine Society. Downloaded from press.endocrine.org by [${individualUser.displayName}] on 13 January 2014. at 09:37 For personal use only. No other uses without permission. . All rights reserved.



roidism), indicating that perchlorate exposure is not

associated with congenital hypothyroidism. Two addi-

tional studies have shown similar relationships between

perchlorate and TSH levels, particularly in families with

a history of thyroid disease (486, 487).

Several studies in pregnant women have failed to iden-

tify a relationship between perchlorate exposure and mea-

sures of thyroid function (488–490). Although these are

important studies that need to be carefully scrutinized,

they do not replicate or refute the NHANES dataset. It

thus remains important to conduct additional studies ex-

ploring the relationship between background exposure to

perchlorate and thyroid function in adults, pregnant

women, neonates, and infants. This effort will be chal-

lenging because of the different characteristics of thyroid

function and hormone action at different life stages (460).

In addition, it will be important to obtain individual mea-

surements of exposures to perchlorate and other NIS in-

hibitors (thiocyanate and nitrate), and iodide itself as well

as individual measures of thyroid function (free and total

T4 and TSH).

If background levels of perchlorate affect thyroid func-

tion in any segment of the population, it will be challeng-

ing to explain how the high-dose, short-term experiments

of Greer et al. (438) completely underestimated the sen-

sitivity of the human thyroid gland to perchlorate expo-

sure. One possibility is that physiological systems respond

to short durations of robust stress with compensatory

mechanisms that reset during periods of long-term stress.

When these data are examined together, several impor-

tant issues are raised. First, this example illustrates the

difficulties inherent in studying human populations; epi-

demiology yields associations, not cause-effect relation-

ships, in many cases using surrogate markers for perchlo-

rate, and is not able to distinguish short- vs. long-term

exposure duration. Second, our WoE analysis suggests

that there is weak evidence for low-dose effects of per-

chlorate; further research is needed. The relationship be-

tween low-dose perchlorate exposures and thyroid end-

points would be strengthened by the addition of studies

that measure biological concentrations of perchlorate and

compare them with thyroid endpoints in neonates and

other vulnerable populations. Third, the published studies

that reported low-dose effects of perchlorate typically ex-

amined very specific populations, with several focusing on

women with low iodine intake. This observation suggests

that some groups may be more vulnerable to low doses of

perchlorate than others (491).

H. Low-dose summary

These examples, and the examples of low-dose effects

in less well-studied chemicals (Table 3), provide evidence

that low-dose effects are common in EDC research and

may be the default expectation for all chemicals with en-

docrine activity. Many known EDCs have not been ex-

amined for low-dose effects, but we predict that these

chemicals will have effects at low doses if studied appro-

priately. Although studies unable to detect effects at low

doses have received attention, including some studies de-

signed to replicate others that reported low-dose effects,

the majority of these studies contain at least one major

design flaw. Thus, a WoE approach clearly indicates that

low-dose effects are present across a wide span of chemical

classes and activities.

III. Nonmonotonicity in EDC Studies

A concept related to low dose is that of nonmonotonicity.

As noted in Section I.B, in a monotonic response, the ob-

served effects may be linear or nonlinear, but the slope

does not change sign (Fig. 3, A and B). In contrast, a dose-

response curve is nonmonotonic when the slope of the

curve changes sign somewhere within the range of doses

examined (Fig. 3C). NMDRCs are often U-shaped (with

maximal responses of the measured endpoint observed at

low and high doses) or inverted U-shaped (with maximal

responses observed at intermediate doses) (Fig. 3C, top

panels). Some cases are more complicated, with multiple

points along the curve at which the slope of the curve

reverses sign (Fig. 3C, bottom left). Nonmonotonicity is

not synomymous with low dose, because there are low-

dose effects that follow monotonic dose-response curves.

Thus, it is not required that a study include doses that

span from the true low-dose range to the high toxico-

logical range to detect nonmonotonicity. The conse-

quence of NMDRCs for toxicity testing is that a safe

dose determined from high doses does not guarantee

safety at lower, untested doses that may be closer to

current human exposures.

Examples of NMDRCs from the cell culture, animal,

and epidemiological literature will be discussed in detail in

Section III.C. Importantly, our review of the literature

finds that NMDRCs are common in the endocrine and

EDC literature. In fact, it is plausible that, considering the

mechanisms discussed below, NMDRCs are not the ex-

ception but should be expected and perhaps even

common.

A. Why is nonmonotonicity important?

NMDRCs in toxicology and in the regulatory process

for EDCs are considered controversial. In addition to dis-

cussions of whether NMDRCs exist, there is also discus-

sion of whether those that do exist have relevance to
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toxicological determination of putative safe

exposures. In the standard practice of regula-

tory toxicology, the calculated safe dose, also

called a reference dose, is rarely tested. In a

system that is responding nonmonotonically, it

is not appropriate to use a high-dose test to

predict low-dose effects. Unfortunately, all

regulatory testing for the effects of chemical

exposures assume that this is possible. All cur-

rent exposure standards employed by govern-

ment agencies around the world, including the

FDA and EPA, have been developed using an

assumption of monotonicity (492, 493). The

low-dose range, which presumably is what the

general public normally experiences, is rarely,

if ever, tested directly.

The standard procedure for regulatory test-

ing typically involves a series of tests to estab-

lish the lowest dose at which an effect is ob-

servable (the LOAEL), then a dose beneath that

at which no effect is observable (the NOAEL).

Then a series of calculations are used to ac-

knowledge uncertainty in the data, species dif-

ferences, age differences, etc., and those calcu-

lations, beginning with the LOAEL or the

NOAEL, produce a reference dose that is pre-

sumed to be a safe exposure for humans (Fig.

4). Typically, the reference dose is 3- to 1000-

fold lower than the NOAEL. That reference

dose then becomes the allowable exposure and

is deemed safe, even when it is never examined

directly. For chemicals with monotonic linear

dose-response curves (Fig. 3A), this may be ap-

propriate. But for chemicals that display non-

monotonic patterns, it is likely to lead to false

negatives, i.e.concludingthatexposuretotheref-

erence dose is safe when in fact it is not.

As described above, there are other nonlin-

ear dose-response curves that are monotonic

(Fig. 3B). These curves may also present prob-

lems for extrapolating from high doses to low

doses because there is no linear relationship

that can be used to predict the effects of low

doses. Equally troubling for regulatory pur-

poses are responses that have a binary response

rather than a classical dose-response curve

(Fig. 3D). In these types of responses, one range

of doses has no effect on an endpoint, and then

a threshold is met, and all higher doses have the

same effect. An example is seen in the atrazine

literature, where doses below 1 ppb had no

effect on the size of the male larynx but doses

Figure 3.

Figure 3. Examples of dose-response curves. A, Linear responses, whether there are positive

or inverse associations between dose and effect, allow for extrapolations from one dose to

another. Therefore, knowing the effects of a high dose permits accurate predictions of the

effects at low doses. B, Examples of monotonic, nonlinear responses. In these examples, the

slope of the curve never changes sign, but it does change in value. Thus, knowing what

happens at very high or very low doses is not helpful to predict the effect of exposures at

moderate doses. These types of responses often have a linear component within them, and

predictions can be made within the linear range, as with other linear responses. C, Displayed

are three different types of NMDRCs including an inverted U-shaped curve, a U-shaped

curve, and a multiphasic curve. All of these are considered NMDRCs because the slope of the

curve changes sign one or more times. It is clear from these curves that knowing the effect of

a dose, or multiple doses, does not allow for assumptions to be made about the effects of

other doses. D, A binary response is shown, where one range of doses has no effect, and

then a threshold is met, and all higher doses have the same effect.
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at or above 1 ppb produced a significant decrease in size

of approximately 10–15% (336). Even doses of 200 ppb,

the toxicological NOEL, produce the same effect. Thus,

this all-or-none effect is observed because atrazine does

not shrink the larynx; instead, it removes the stimulatory

agent (i.e. androgens). In the absence of some threshold

dose of androgen, the larynx simply remains at the un-

stimulated (female) size. The EPA’s assessment of this

study and others was that the lack of a dose-dependent

response negates the importance of this effect (352). The

lack of a dose response for a threshold effect like larynx

size does not mean that the effects are not dose dependent;

thus, understanding these types of effects and their impli-

cations for risk assessments is essential for determining the

safe levels of chemicals.

It is important to mention here that the appropriateness

of determining NOAEL concentrations, and therefore cal-

culating reference doses, from exposures to endogenous

hormones or EDCs has been challenged by several studies

(Fig. 4A) (494–496). These studies show that hormonally

active agents may still induce significant biological effects

even at extremely low concentrations and that presently

available analytical methods or technologies might be un-

able to detect relatively small magnitudes of effects.

Previous discussions of this topic have shown that as the

dose gets lower (and approaches zero) and the effect size

decreases, the number of animals needed to achieve the

power to detect a significant effect would have to increase

substantially (497). Even more importantly, the assump-

tion of a threshold does not take into account situations

where an endogenous hormone is already above the dose

that causes detectable effects and that an exogenous chem-

ical (whether an agonist or antagonist) will modulate the

effect of the endogenous hormone at any dose above zero

(Fig. 4B). There can thus be no threshold or safe dose for

an exogenous chemical in this situation. Forced identi-

fication of NOAEL or threshold doses based on the

assumption that dose-response curves are always mono-

tonic without considering the background activity of

endogenous hormones and the limitations of analytical

techniques supports the misconception that hormonally

active agents do not have any significant biological ef-

fects at low doses. Thus, the concept that a toxic agent

has a safe dose that can be readily estimated from the

NOAEL derived from testing high, acutely toxic doses

is overly simplistic and contradicted by data when ap-

plied to EDC (5, 497, 498).

B. Mechanisms for NMDRCs

Previously, the lack of mechanisms to explain the ap-

pearance of NMDRCs was used as a rationale for ignoring

these phenomena (492, 493). This is no longer acceptable

because there are several mechanisms that have been iden-

tified and studied that demonstrate how hormones and

EDCs produce nonmonotonic responses in cells, tissues,

and animals. These mechanisms include cytotoxicity, cell-

and tissue-specific receptors and cofactors, receptor selec-

tivity, receptor down-regulation and desensitization, re-

ceptor competition, and endocrine negative feedback

loops. These mechanisms are well understood, and by pro-

viding detailed biological insights at the molecular level

into the etiology of NMDRCs, they strongly negate the

presumption that has been central to regulatory toxicol-

ogy that dose-response curves are by default monotonic.

1.Cytotoxicity

The simplest mechanism for NMDRCs derives from

the observation that hormones can be acutely toxic at high

doses yet alter biological endpoints at low, physiologically

relevant doses. Experiments working at concentrations

that are cytotoxic are incapable of detecting responses that

are mediated by ligand-binding interactions. For example,

the MCF7 breast cancer cell line proliferates in response to

estradiol in the low-dose range (10�12 to 10�11
M) and in

the pharmacological and toxicological range (10�11 to

10�6
M), but toxic responses are observed at higher doses

(38). Thus, when total cell number is graphed, it displays

an inverted U-shaped response to estrogen. But cells that

do not contain ER, and therefore cannot be affected by the

hormonal action of estradiol, also display cytotoxic re-

sponses when treated with high doses of hormone. These

results clearly indicate that the effects of estradiol at high

doses are toxic via non-ER-mediated mechanisms.

2. Cell- and tissue-specific receptors and cofactors

Some NMDRCs are generated by the combination of

two or more monotonic responses that overlap, affecting

a common endpoint in opposite ways via different path-

ways. For example, in vitro cultured prostate cell lines

demonstrate a nonmonotonic response to increasing doses

of androgen where low doses increase cell number and

higher doses decrease cell number, thus producing an in-

verted U-shaped curve (499, 500). Although the parental

cell expressed an inverted U-shaped dose-response curve,

after a long period of inhibition, the effects on cell number

could be segregated by selecting two populations of cells:

one that proliferated in the absence of androgens and

other cells that proliferated in the presence of high andro-

gen levels (501). Thus, the observed inverted U-shaped

response is due to actions via two independent pathways

that can be separated from each other in an experimental

setting (502). Similarly, estrogens have been shown to in-

duce cell proliferation and inhibit apoptosis in several cell

populations, but inhibit proliferation and induce apopto-

406 Vandenberg et al. Hormones and EDCs: Low Doses and Nonmonotonicity Endocrine Reviews, June 2012, 33(3):378–455

The Endocrine Society. Downloaded from press.endocrine.org by [${individualUser.displayName}] on 13 January 2014. at 09:37 For personal use only. No other uses without permission. . All rights reserved.



sis in others (503, 504), with the combined effect being an

inverted U-shaped curve for cell number (505).

Why does one single cell type have different responses

to different doses of the same hormone? The case of the

prostate cell line described above is reminiscent of the re-

sults described from the transcriptome of

MCF7 cells, whereby a discrete global re-

sponse like cell proliferation manifests at sig-

nificantly lower estrogen doses than the induc-

tion of a single marker gene (135). That a

response like cell proliferation requires a sig-

nificantly lower dose of hormone than the dose

needed to induce a given target gene is coun-

terintuitive but factual; it may be interpreted as

consistent with the notion that metazoan cells,

like cells in unicellular organisms, are intrinsi-

cally poised to divide (503, 506, 507) and that

quiescence is an induced state (508, 509). The

biochemical details underlying these different

responses are largely unknown; however, re-

cent studies showed that steroid receptors con-

trol only a portion of their target genes directly

via promoter binding. The majority of the

changes are indirect, through chromatin rear-

rangements (510, 511).

Why do different cell types (in vitro and in

vivo) have different responses to the same hor-

mone? One answer is that they may express

different receptors, and these receptors have

different responses to the same hormone. For

example, some tissues express only one of the

two major ER (ER� and ER�), and actions via

these receptors are important not just for re-

sponsiveness to hormone but also for cellular

differentiation and cross talk between tissue

compartments (512). Yet other tissues express

both ER� and ER�, and the effects of signaling

via these two receptors often oppose each oth-

er; i.e. estrogen action via ER� induces prolif-

eration in the uterus, but ER� induces apopto-

sis (154). Complicating the situation further,

different responses to a hormone can also be

obtained due to the presence of different co-

factors in different cell and tissue types (513,

514); these coregulators influence which genes

are transcriptionally activated or repressed in

response to the presence of hormone. They can

also influence ligand selectivity of the receptor

and DNA-binding capacity, having tremen-

dous impact on the ability of a hormone to have

effects in different cell types (105, 515, 516).

Although much of these activities occur on

a biochemical level, i.e. at the receptor, there is also evi-

dence that nonmonotonicity can originate at the level of

tissue organization. The mammary gland has been used as

a model to study inter- and intracompartmental effects of

hormone treatment: within the ductal epithelium, estro-

Figure 4.

Figure 4. NOAEL, LOAEL, and calculation of a safe reference dose. A, In traditional toxicology

testing, high doses are tested to obtain the maximum tolerated dose (MTD), the LOAEL, and

the NOAEL. Several safety factors are then applied to derive the reference dose, i.e. the dose

at which exposures are presumed safe. This reference dose is rarely tested directly. Yet when

chemicals or hormones produce NMDRCs, adverse effects may be observed at or below the

reference dose. Here, the doses that would be tested are shown by a dotted line, and the

calculated safe dose is indicated by a thick solid line. The actual response, an inverted U-

shaped NMDRC, is shown by a thin solid line. B, Experimental data indicate that EDCs and

hormones do not have NOAELs or threshold doses, and therefore no dose can ever be

considered safe. This is because an exogenous hormone (or EDC) could have a linear

response in the tested range (dotted line), but because endogenous hormones are present

(thin solid line), the effects of the exogenous hormone are always observed in the context of

a hormone-containing system.
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gen has distinct effects during puberty, both inducing pro-

liferation, which causes growth of the ductal tree, and

inducing apoptosis, which is required for lumen formation

(517, 518); in cell culture, the presence of stromal cells can

also enhance the effects of estrogen on epithelial cells (519,

520), suggesting that stromal-epithelial compartmental

interactions can mediate the effects of estrogen.

3. Receptor selectivity

NMDRCs can occur because of differences in receptor

affinity, and thus the selectivity of the response, at low vs.

high doses. For example, at low doses, BPA almost exclu-

sively binds to the ER (including mER), but at high doses

it can also bind weakly to other hormone receptors, like

androgen receptor and thyroid hormone receptor (249,

521). This type of receptor nonselectivity is quite common

for EDCs, and it has been proposed that binding to dif-

ferent receptors may be an explanation for the diverse

patterns of disease observed after EDC exposures (522). In

fact, several of the chemicals shown to have low-dose ef-

fects are known to act via multiple receptors and pathways

(Table 3). Thus, the effects seen at high doses can be due

to action via the binding of multiple receptors, compared

with the effects of low doses, which may be caused by

action via only a single receptor or receptor family.

4. Receptor down-regulation and desensitization

When hormones bind to nuclear receptors, the ultimate

outcome is a change in the transcription of target genes.

When the receptor is bound by ligand, an increase in re-

sponse is observed; as discussed previously in this review,

the relationship between hormone concentration and the

number of bound receptors, as well as the relationship

between the number of bound receptors and the biological

effect, is nonlinear (38). After the nuclear receptor is

bound by hormone and transcription of target genes has

occurred (either due to binding of the receptor at a DNA

response element or the relief of a repressive event on the

DNA), the reaction eventually must cease; i.e. the bound

receptor must eventually be inactivated in some way.

Thus, nuclear hormone receptors are ubiquitinated and

degraded, usually via the proteasome (523). Importantly,

the role of the hormone in receptor degradation differs

depending on the hormone; binding of estrogen, proges-

terone, and glucocorticoid mediates the degradation of

their receptors (524–526), whereas the presence of hor-

mone may actually stabilize some receptors and prevent

degradation (527), and other receptors are degraded with-

out ligand (528). As hormone levels rise, the number of

receptors being inactivated and degraded also rises, and

eventually the number of receptors being produced cannot

maintain the pace of this degradation pathway (523). Fur-

thermore, the internalization and degradation of receptors

can also influence receptor production, leading to an even

stronger down-regulation of receptor (529). In the animal,

the role of receptor down-regulation is actually quite com-

plex, because signaling from one hormone receptor can

influence protein levels of another receptor; i.e. ER sig-

naling can promote degradation of the glucocorticoid re-

ceptor by increasing the expression of enzymes in the pro-

teasome pathway that degrade it (530).

There is also the issue of receptor desensitization, a

process whereby a decrease in response to a hormone is not

due to a decrease in the number of available receptors but

instead due to the biochemical inactivation of a receptor

(531). Desensitization typically occurs when repeated or

continuous exposure to ligand occurs. Normally seen with

membrane-bound G protein-coupled receptors, the acti-

vation of a receptor due to ligand binding is quickly fol-

lowed by the uncoupling of the activated receptor from its

G proteins due to phosphorylation of these binding part-

ners (532). Receptor desensitization has been observed for

a range of hormones including glucagon, FSH, human

chorionic gonadotropin, and prostaglandins (533). Im-

portantly, desensitization and down-regulation can occur

in the same cells for the same receptor (534), and therefore,

both can play a role in the production of NMDRCs.

5. Receptor competition

Mathematical modeling studies suggest that the mix-

ture of endogenous hormones and EDCs establishes a nat-

ural environment to foster NMDRCs. Using mathemati-

cal models, Kohn and Melnick (42) proposed that when

EDC exposures occur in the presence of endogenous hor-

mone and unoccupied hormone receptors, some unoccu-

pied receptors become bound with the EDC, leading to an

increase in biological response (i.e. increased expression of

a responsive gene, increased weight of an organ, etc.). At

low concentrations, both the endogenous hormone and

the EDC bind to receptors and activate this response, but

at high doses, the EDC can outcompete the natural ligand.

The model predicts that inverted U-shaped curves would

occur regardless of the binding affinity of the EDC for the

receptor and would be abolished only if the concentration

of natural hormone were raised such that all receptors

were bound.

6. Endocrine negative feedback loops

In several cases, the control of hormone synthesis is

regulated by a series of positive- and negative feedback

loops. Several hormones are known to control or influence

their own secretion using these feedback systems. In one

example, levels of insulin are known to regulate glucose

uptake by cells. Blood glucose levels stimulate insulin pro-
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duction, and as insulin removes glucose from circulation,

insulin levels decline. Thus, NMDRCs can occur as the

free/available ligand and receptor concentrations are in-

fluenced by one another. In another example, thyroid hor-

mone secretion is stimulated by TSH, and thyroid hor-

mone suppresses TSH; thus, feedback between these two

hormones allows thyroid hormone to be maintained in a

narrow dose range.

Several studies indicate that these negative feedback

loops could produce NMDRCs when the duration of hor-

mone administration is changed (535). For example, short

exposures of estrogen induce proliferation in the uterus

and pituitary, but longer hormone regimens inhibit cell

proliferation (236, 536). Thus, the outcome is one where

exposure to a single hormone concentration stimulates an

endpoint until negative feedback loops are induced and

stimulation ends (537).

7. Other downstream mechanisms

Removing the variability that can come from examin-

ing different cell types, or even single cell types in the con-

text of a tissue, studies of cultured cells indicate that dif-

ferent gene profiles are affected by low doses of hormone

compared with higher doses. In a study of the genes af-

fected by low vs. higher doses of estrogen, researchers

found that there were a small number of genes in MCF7

breast cancer cells with very high sensitivity to low doses

of estradiol (10 pM) compared with the total number of

genes that were affected by higher (30 or 100 pM) expo-

sures (538). But the surprising finding was the pattern of

estradiol-induced vs. estradiol-suppressed gene expres-

sion at high and low doses; when 10 pM was administered,

the number of estradiol-suppressible genes was approxi-

mately three times higher than the number of estradiol-

inducible genes. However, the overall profile of the num-

ber of estradiol-suppressible genes was approximately

half the total number of estradiol-inducible genes. This

observation suggests that low doses of estrogen selectively

target a small subset of the total number of estrogen-sen-

sitive genes and that the genes affected by low doses are

most likely to be suppressed by that treatment. The mech-

anisms describing how low doses of estrogen differently

affect the expression of genes compared with higher doses

have yet to be elucidated, but low doses of estradiol inhibit

expression of apoptotic genes (539), indicating that which

genes are affected by hormone exposure is relevant to un-

derstand how low doses influence cellular activities.

C. Examples of nonmonotonicity

1. Examples of NMDRCs from cell culture

A tremendous amount of theoretical and mathematical

modeling has been conducted to understand the produc-

tion of nonlinear and nonmonotonic responses (42, 540).

These studies and others suggest that the total number of

theoretical response curves is infinite. Yet this does not

mean that the occurrence of NMDRCs is speculative;

these types of responses are reported for a wide variety of

chemicals. Cell culture experiments alone provide hun-

dreds of examples of nonmonotonic responses (see Table

6 for examples). In the natural hormone category, many

different hormones produce NMDRCs; this is clearly not

a phenomenon that is solely attributable to estrogen and

androgen, the hormones that have been afforded the

most attention in the dose-response literature. Instead,

NMDRCs are observed after cells are treated with a range

of hormones, suggesting that this is a fundamental and

general feature of hormones.

Chemicals from a large number of categories with

variable effects on the endocrine system also produce

NMDRCs in cultured cells. These chemicals range from

components of plastics to pesticides to industrial chemi-

cals and even heavy metals. The mechanisms for non-

monotonicity discussed in Section III.B are likely expla-

nations for the NMDRCs reported in a range of cell types

after exposure to hormones and EDCs. Table 6 provides

only a small number of examples from the literature, and

it should be noted that because these are studies of cells in

culture, most of these studies typically examined only a

few types of outcomes: cell number (which could capture

the effects of a chemical on cell proliferation, apoptosis, or

both), stimulation or release of another hormone, and reg-

ulation of target protein function, often examined by mea-

suring the phosphorylation status of a target.

2. Examples of NMDRCs in animal studies

Some scientists suggest that nonmonotonicity is an ar-

tifactof cell culture, however, a largenumberofNMDRCs

have been observed in animals after administration of nat-

ural hormones and EDCs, refuting the hypothesis that this

is a cell-based phenomenon only. Similar to what has been

observed in cultured cells, the NMDRCs observed in

animals also span a large range of chemicals, model

organisms, and affected endpoints (Table 7). These re-

sults underscore the biological importance of the mech-

anisms of nonmonotonicity that have been largely

worked out in vitro.

Although NMDRCs attributable to estrogen treatment

are well documented, the induction of NMDRCs is again

observed to be a general feature of hormone treatment; a

wide range of hormones produce these types of responses

in exposed animals. Importantly, a number of pharma-

ceutical compounds with hormone-mimicking or endo-

crine-disrupting activities also produce NMDRCs. Fi-

nally, as expected from the results of cell culture
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TABLE 6. Examples of NMDRCs in cell culture experiments

Chemicals by

chemical class Nonmonotonic effect Cell type Refs.

Natural hormones

17�-Estradiol Cell number MCF7 breast cancer cells 135, 716

Dopamine uptake Fetal hypothalamic cells (primary) 717

pERK levels, prolactin release GH3/B6/F10 pituitary cells 41, 718, 719

�-Hexosaminidase release HMC-1 mast cells 720

Cell number Vascular smooth muscle cells 721

Production of L-PGDS, a sleep-

promoting substance

U251 glioma cells 722

5�-Dihydrotestosterone Cell number LNCaP-FGC prostate cancer cells 499

Cell number, kinase activity Vascular smooth muscle cells 721

5�-Androstenedione Cell number LNCaP-FGC prostate cancer cells 499

Corticosterone Mitochrondrial oxidation, calcium

flux

Cortical neurons (primary) 723

Insulin Markers of apoptosis (in absence

of glucose)

Pancreatic �-cells (primary) 724

Progesterone Cell number LNCaP-FGC prostate cancer cells 499

Prolactin Testosterone release Adult rat testicular cells (primary) 725

hCG Testosterone release Adult rat testicular cells (primary) 725

T3 Rate of protein phosphorylation Cerebral cortex cells (primary,

synaptosomes)

726

LPL mRNA expression White adipocytes (rat primary) 727

GH IGF-I expression Hepatocytes (primary cultures from

silver sea bream)

728

Pharmaceutical hormones

DES Cell number MCF7 breast cancer cells 716

Prolactin release GH3/B6/F10 pituitary cells 41

Ethinyl estradiol CXCL12 secretion MCF7 breast cancer cells, T47D breast

cancer cells

729

R1881 (synthetic

androgen)

Cell number LNCaP-FGC cells 499

Trenbolone Induction of micronuclei RTL-W1 fish liver cells 730

Plastics

BPA Cell number MCF7 breast cancer cells 135, 716

Dopamine efflux PC12 rat tumor cells 40

pERK levels, intracellular Ca2�

changes, prolactin release

GH3/B6/F10 pituitary cells 41, 718

Cell number LNCaP prostate cancer cells 731

DEHP Number of colonies Escherichia coli and B. subtilis bacteria 732

Di-n-octyl phthalate Number of colonies E. coli and B. subtilis bacteria 732

Detergents, surfactants

Octylphenol Cell number MCF7 breast cancer cells 716

Dopamine uptake Fetal hypothalamic cells (primary) 717

pERK levels GH3/B6/F10 pituitary cells 718

hCG-stimulated testosterone levels Leydig cells (primary) 733

Propylphenol pERK levels GH3/B6/F10 pituitary cells 718

Nonylphenol pERK levels, prolactin release GH3/B6/F10 pituitary cells 41, 718

�-Hexosaminidase release HMC-1 mast cells 720

Cell number MCF7 breast cancer cells 135

PAH

Phenanthrene All-trans retinoic acid activity P19 embryonic carcinoma cells 734, 735

Benz(a)acridine All-trans retinoic acid activity P19 embryonic carcinoma cells 734

Naphthalene hCG-stimulated testosterone Pieces of goldfish testes 736

�-naphthoflavone hCG-stimulated testosterone Pieces of goldfish testes 736

Retene hCG-stimulated testosterone Pieces of goldfish testes 736

Heavy metals

Lead Estrogen, testosterone, and

cortisol levels

Postvitellogenic follicles (isolated from

catfish)

737

Cadmium Expression of angiogenesis genes Human endometrial endothelial cells 738

(Continued)
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TABLE 6. Continued

Chemicals by

chemical class Nonmonotonic effect Cell type Refs.

Phytoestrogens and

natural antioxidants

Genistein Cell number Caco-2BBe colon adenocarcinoma cells 739

CXCL12 secretion, cell number T47D breast cancer cells 729

Cell number, cell invasion, MMP-9

activity

PC3 prostate cancer cells 740

pJNK levels, Ca2� flux GH3/B6/F10 pituitary cells 719

Coumesterol Prolactin release, pERK levels GH3/B6/F10 pituitary cells 719

Daidezin Prolactin release, pERK levels GH3/B6/F10 pituitary cells 719

Cell number MCF7 breast cancer cells 135

Cell number LoVo colon cancer cells 741

Resveratrol Expression of angiogenesis genes Human umbilical vein endothelial cells 742

Trans-resveratrol pERK levels, Ca2� flux GH3/B6/F10 pituitary cells 719

Artelastochromene Cell number MCF7 breast cancer cells 743

Carpelastofuran Cell number MCF7 breast cancer cells 743

Biochanin A Induction of estrogen-sensitive

genes in the presence of

testosterone

MCF7 breast cancer cells 744

Licoflavone C Induction of estrogen-sensitive

genes

Yeast bioassay 745

Quercetin Aromatase activity H295R adrenocortical carcinoma cells 746

Cell number SCC-25 oral squamous carcinoma cells 747

Dioxin

TCDD Cell number, gene expression M13SV1 breast cells 748

PCB

PCB-74 Cell viability, GnRH peptide levels GT1-7 hypothalamic cells 749

PCB-118 Cell viability, GnRH peptide levels GT1-7 hypothalamic cells 749

Aroclor 1242 (PCB

mixture)

�-Hexosaminidase release HMC-1 mast cells 720

POP mixture Apoptosis of cumulus cells Oocyte-cumulus complexes (primary,

isolated from pigs)

750

Herbicides

Glyphosphate-based

herbicide (Round-Up)

Cell death, aromatase activity, ER�

activity

HepG2 liver cells 751

Atrazine Cell number IEC-6 intestinal cells 752

Insecticides

Endosulfan Cell number IEC-6 intestinal cells 752

�-Hexosaminidase release HMC-1 mast cells 720

ATPase activity of P-glycoprotein CHO cell extracts 753

Diazinon Cell number IEC-6 intestinal cells 752

Dieldrin �-Hexosaminidase release HMC-1 mast cells 720

DDT Cell number MCF7 breast cancer cells 144

DDE �-Hexosaminidase release HMC-1 mast cells 720

Prolactin release GH3/B6/F10 pituitary cells 41

3-Methylsulfonyl-DDE Cortisol and aldosterone release,

expression of steroidogenic

genes

H295R adrenocortical carcinoma cells 754

Fungicides

Hexachlorobenzene Transcriptional activity in the

presence of DHT

PC3 prostate cancer cells 755

Prochloraz Aldosterone, progesterone, and

corticosterone levels; expression

of steroidogenic genes

H295R adrenocortical cells 756

Ketoconazole Aldosterone secretion H295R adrenocortical cells 757

Fungicide mixtures Aldosterone secretion H295R adrenocortical cells 757

PBDE

PBDE-49 Activation of ryanodine receptor 1 HEK293 cell (membranes) 758

PBDE-99 Expression of GAP43 Cerebral cortex cells (primary) 759

Due to space concerns, we have not elaborated on the shape of the curve (U, inverted U, or other nonmonotonic shape) or the magnitude of observed effects in this

table. CXCL12, Chemokine (C-X-C motif) ligand 12; DEHP, bis(2-ethylhexyl) phthalate; DHT, dihydrotestosterone; hCG, human chorionic gonadotropin; MMP, matrix

metalloproteinase; PAH, polyaromatic hydrocarbons; PBDE, polybrominated diphenyl ethers; PCB, polychlorinated biphenyl; pERK, phospho-ERK; PGDS, prostaglandin-

D synthase; pJNK, phospho-c-Jun N-terminal kinase.
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TABLE 7. Examples of NMDRCs in animal studies

Chemicals by

chemical class Nonmonotonic effect Organ/sex/animal Refs.

Natural hormones

17�-Estradiol Morphological parameters Mammary gland/female/mice 138, 541

Accumulation of cAMP Pineal/female/rats 760

Prostate weight male/mice 689

Uterine weight female/mice 761

Antidepressant effects, measured by immobility

assay

Behavior/male/mice 762

Nocturnal activity, gene expression in preoptic area Brain and behavior/female/mice 763

Corticosterone Spatial memory errors Behavior/male/rats 764

Cholinergic fiber loss in cortex after treatment with

neurodegenerative drugs

Brain/male/rats 765

Mitochondrial metabolism Muscle/male/rats: strain differences 766

Contextual fear conditioning Behavior/male/rats 767

Locomotor activity Behavior/male/captive Adelie

penguins

768

Glucocorticoid Na�/K�-ATPase activity Brain/tilapia (fish) 769

Testosterone Na�/K�-ATPase activity Brain/tilapia (fish) 769

Gonadotropin subunit gene expression Pituitary/sexually immature goldfish 770

11�-Hydroxyandrosterone Gonadotropin subunit gene expression Pituitary/sexually immature goldfish 770

T4 Bone growth Tibia/male/rats with induced

hypothyroidism

771

Leptin Insulin production (in the presence of glucose) Pancreas/male/rats 560

Oxytocin Infarct size, plasma LDH levels, creatine kinase

activity after ischemia/ reperfusion injury

Brain and blood/male/rats 772

Memory retention Behavior/male/mice 773

Melatonin Brain infarction and surviving neuron number after

injury

Brain/female/rats 774

Dopamine Memory Brain/both/rhesus monkey 775

Neuronal firing rate Brain/male/rhesus monkey 776

Pharmaceutical

DES Sex ratio, neonatal body weight, other neonatal

development

Mice 777

Adult prostate weight Male/mice 689

Uterine weight Female/mice 761

Expression of PDGF receptor Testes/male/rats 778

Morphological parameters Mammary gland/male and female/

mice

779

Estradiol benzoate Dorsal prostate weight, body weight Male/rats 780

Sexual behaviors, testes morphology Male/zebra finches (birds) 781

Ethinyl estradiol GnRH neurons Brain/zebrafish 782

Tamoxifen Uterine weight Female/mice 761

Fluoxetine

(antidepressant)

Embryo number Potamopyrgus antipodarum (snails) 783

Fadrozole (aromatase

inhibitor)

Aromatase activity Ovary/female/fathead minnows 784

Plastics

BPA Fertility Reproductive axis /female/mice 316

Reproductive behaviors Behavior/male/rats 785

Protein expression Hepatopancreas/male/Porcellio

scaber (isopod)

786

Timing of vaginal opening, tissue organization of

uterus

Reproductive axis/female/mice 577

Expression of receptors in embryos Brain and gonad/both/ mice 787

DEHP Aromatase activity Hypothalamus/male/rats 788

Cholesterol levels Serum/male/rats 569

Timing of puberty Reproductive axis /male/rats 789

Body weight at birth, vaginal opening, and first

estrous

Female/rats 790

Seminal vesicle weight, epididymal weight,

testicular expression of steroidogenesis genes

Male/rats 791

Responses to allergens, chemokine expression Skin/male/mice 792

(Continued)
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TABLE 7. Continued

Chemicals by

chemical class Nonmonotonic effect Organ/sex/animal Refs.

Detergents, surfactants

Nonylphenol ethoxylate Fecundity Biomphalaria tenagophila (snails) 793

Octylphenol Embryo production P. antipodarum (snails) 794

Spawning mass and egg numbers Marisa cornuarietis (snails) 795

Semicarbazide Timing of preputial separation, serum DHT Male/rats 796

Antimicrobial

Triclocarban Fecundity P. antipodarum (snails) 797

PCB

Mixture of PCB Corticosterone levels Male/kestrels (birds) 798

Environmental PCB

mixture

Corticosterone levels Female/tree swallows (birds) 799

UV filters

Octyl methoxycinnamate Activity, memory Behavior/both/rats 800

Aromatic hydrocarbons

�-naphthoflavone Testosterone Plasma/male/goldfish 736

Toluene Locomotor activity Behavior/male/rats 801

Dioxins

TCDD Cell-mediated immunity Immune system/male/ rats 802

Proliferation after treatment with chemical

carcinogen

Liver/female/rats 803

Heavy metals

Cadmium Expression of metallothionein, pS2/TFF1 Intestine and kidney/ female/rats 804

Activity of antioxidant enzymes Earthworms 805

Size parameters, metamorphic parameters Xenopus laevis 806

Lead Growth, gene expression Vicia faba seedlings (plant) 807

Retinal neurogenesis Eye and brain/female/rats 808

Selenium DNA damage, apoptotic index Prostate/male/dogs 809

Hatching failure Eggs/red-winged blackbirds (wild

population)

810

Phytoestrogens

Genistein Aggressive, defensive behaviors Behavior/male/mice 811

Retention of cancellous bone after ovariectomy Tibia bones/female/rat 812

Expression of OPN, activation of Akt Prostate/male/mice 740

Resveratrol Angiogenesis Chorioallantoic membrane/chicken

embryos

742

Ulcer index after chemical treatment, expression of

gastroprotective genes

Stomach/male/mice 813

Phytochemicals

Phlorizin Memory retention Behavior/male/mice 814

Herbicides

Atrazine Time to metamorphosis Thyroid axis/Rhinella arenarum

(South American toad)

815

Survivorship patterns Four species of frogs 363

Growth parameters Bufo americanus 816

Pendimethalin Expression of AR, IGF-I Uterus/female/mice 817

Commercial mixture with

mecoprop, 2,4-

dichlorophenoxyacetic

acid and dicamba

Number of implantation sites, number of live births Female/mice 818

Simazine Estrous cyclicity Reproductive axis/female/rat 819

Insecticides

Permethrin Dopamine transport Brain/male/mice 820

Heptachlor Dopamine transport Brain/male/mice 820

DDT Number of pups, sex ratios, neonatal body weight,

male anogenital distance

Mice 777

Methoxychlor Number of pups, anogenital distance (males and

females), neurobehaviors (males and females)

Mice 777

Chlorpyrifos Body weight Male/rats 821

Antioxidant enzyme activity Oxya chinensis (locusts) 822

Malathion Antioxidant enzyme activity O. chinensis (locusts) 822

(Continued)
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experiments, chemicals with many different modes of ac-

tion generate NMDRCs in treated animals.

Perhaps most striking is the range of endpoints affected,

from higher-order events such as the number of viable

offspring (which could be due to alterations in the repro-

ductive tissues themselves or the reproductive axis), to

behavioral effects, to altered organ weights, and to lower-

order events such as gene expression. The mechanisms

responsible for these nonmonotonic phenomena may be

similar to those studied in cell culture systems, although

additional mechanisms are likely to be operating in vivo

such as alterations in tissue organization (541) and the

interactions of various players in the positive and negative

feedback loops of the endocrine system.

3. Examples of NMDRCs in the epidemiology literature

Perhaps not surprisingly, natural hormones produce

NMDRCs in human populations as well (Table 8). Al-

though the methods needed to detect NMDRCs in humans

are specific to the field of epidemiology, these results sup-

TABLE 7. Continued

Chemicals by

chemical class Nonmonotonic effect Organ/sex/animal Refs.

Fungicides

Carbendazim Liver enzymes, hematology parameters Blood and liver/male/rats 823

Chlorothalonil Survival, immune response, corticosterone

levels

Several amphibian species 686

Vinclozolin Protein expression Testes/male/P. scaber (isopod) 786

Due to space concerns, we have not elaborated on the shape of the curve (U, inverted U, or other nonmonotonic shape) or the magnitude of observed effects in this

table. DEHP, Bis(2-ethylhexyl) phthalate; DHT, dihydrotestosterone; LDH, lactate dehydrogenase; PCB, polychlorinated biphenyl; PDGF, platelet-derived growth factor.

TABLE 8. NMDRCs for natural hormones identified in the epidemiology literature

Hormone Affected endpoint NMDRC Study subjects Refs.

Testosterone

(free)

Incidence of coronary

events

Incidence of 25% at extremes of

exposure, 16% at moderate

exposure

Rancho Bernardo Study

participants, women

aged 40� (n � 639)

824

Depression Hypo- and hypergonadal had

higher depression scores than

those with intermediate free

testosterone

Androx Vienna Municipality

Study participants,

manual workers, men

aged 43–67 (n � 689)

825

PTH Mortality �50% excess risk for individuals

with low or high iPTH

Hemodialysis patients

(n � 3946)

826

Risk of vertebral or hip

fractures

�33% higher for low or high

iPTH compared to normal

levels

Elderly dialysis patients

(n � 9007)

827

TSH Incidence of Alzheimer’s

disease

About double the incidence in

lowest and highest tertile in

women (no effects observed

in men)

Framingham Study

participants (elderly)

(n � 1864, 59% women)

828

Leptin Mortality Mortality �10% higher for

lowest and highest leptin

levels

Framingham Heart Study

participants (elderly)

(n � 818, 62% women)

563

Insulin Coronary artery

calcification

Higher for low and high insulin

area under the curve

measures.

Nondiabetic patients with

suspected coronary heart

disease, cross-sectional

(n � 582)

829

Mortality

(noncardiovascular

only)

Relative risk �1.5 for highest

and lowest fasting insulin

levels

Helsinki Policemen Study

participants, men aged

34–64 (n � 970)

830

Cortisol BMI, waist

circumference

Low cortisol secretion per hour

for individuals with highest

and lowest BMI, waist

circumference

Whitehall II participants,

adults, cross-sectional

(n � 2915 men; n �

1041 women)

831

Major depression (by

diagnostic interview)

Slight increases at extremes of

cortisol

Longitudinal Aging Study

Amsterdam participants,

aged 65�, cross-

sectional (n � 1185)

832

BMI, Body mass index; iPTH, intact PTH; PTH, parathyroid hormone.
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port the idea that NMDRCs are a fundamental feature of

hormones. Importantly, it should be noted that most of the

individuals surveyed in studies examining the effects of

natural hormones have a disease status or are elderly. This

of course does not mean that natural hormones induce

NMDRCs in only these select populations but may instead

be a reflection of the types of individuals available for these

studies (for example, there are very few clinical events in

younger people).

NMDRCs observed in the epidemiology literature

from human populations exposed to EDCs are now start-

ing to receive attention (Table 9). Here, most reports of

NMDRCs come from studies of healthy individuals ex-

posed to persistent organic pollutants POPs, chemicals

that do not easily degrade and consequently bioaccumu-

late in human and animal tissues (542). These POPs do

encompass a range of chemical classes including compo-

nents of plastics, pesticides, and industrial pollutants. A

large number of these studies have focused on endpoints

that are relevant to metabolic disease, and together, these

studies show that there is a recurring pattern of NMDRCs

related to POPs and disease. Of course, not every study of

POPs shows NMDRCs, and this is probably due to the

distribution of EDCs in the populations examined.

In addition to the studies that show strong evidence for

NMDRCs in human populations, there is also a subset of

studies that provide suggestive evidence for nonmono-

tonic relationships between EDCs and human health end-

points (Table 9). In fact, the authors of many of these

papers clearly identify U- or inverted U-shaped dose-re-

sponse curves. However, when authors do not perform the

appropriate statistical tests to verify the presence of a

NMDRC, there is some ambiguity in their conclusions.

The usual cross-sectional vs. prospective design dichot-

omy in epidemiology also is a factor that can influence the

strength of a NMDRC, or prevent the detection of one at

all. This disjunction in design is often incongruous with

EDC exposure studies because we often know very little

about clearance rates of the chemical, interactions with

adiposity, and changes to these factors with age and gen-

der. Yet regardless of any possible weaknesses in these

studies, they provide supportive evidence that NMDRCs

are observed in human populations.

Because these reports of NMDRCs in human popula-

tions are relatively new, few mechanisms have been pro-

posed for these phenomena. Why would risk curves be

nonmonotonic over the dose distribution observed in hu-

man populations? Why would individuals with the highest

exposures have less severe health outcomes compared

with individuals with more moderate exposures? One

plausible explanation is that the same mechanisms for

NMDRCs in animals and cell cultures operate in human

populations: chronic exposures to high doses can activate

negative feedback loops, activate receptors that promote

changes in different pathways that diverge on the same

endpoint with opposing effects, or produce some measure

of toxicity. Accidental exposures of very large doses may

not behave the same as background doses for a variety of

reasons, including the toxicity of high doses; these large

doses tend to occur over a short time (and therefore more

faithfully replicate what is observed in animal studies after

controlled administration).

Another explanation is that epidemiology studies, un-

like controlled animal studies, examine truly complex

mixtures of EDCs and other environmental chemicals.

Some chemical exposures are likely to be correlated due to

their sources and their dynamics in air, water, soil, and

living organisms that are subsequently eaten. Therefore,

intake of these chemicals may produce unpredicted, likely

nonlinear outcomes whether the two chemicals act via

similar or different pathways.

The design of observational epidemiological studies is

fundamentally different from studies of cells or animals, in

that the EDC exposure distributions are given, rather than

set by the investigator. In particular, as shown in Fig. 5,

different epidemiological populations will have different

ranges of exposure, with the schematic example showing

increasing risk in a population with the lowest exposures

(labeled group A), an inverted U-shaped risk in a moderate

dose population (labeled group B), and an inverse risk in

a population with the highest exposures (labeled group C).

An additional example is provided (labeled group D) in

which an industrial spill shows high risk, but the compar-

ison with the entire unaffected population with a wide

variety of risk levels due to differential background expo-

sure could lead to a high- or a low-risk reference group and

a wide variety of possible findings.

It is reasonable to suggest that even though epidemio-

logical studies are an assessment of exposures at a single

time point, many of these pollutants are persistent, and

therefore a single measure of their concentration in blood

may be a suitable surrogate for long-term exposures. The

movement of people from relatively low- to higher-expo-

sure groups over time depend on refreshed exposures,

clearance rates, and individual differences in ability

to handle exposures (i.e. due to genetic susceptibilities,

amount of adipose tissue where POPs can be stored, etc.).

Figure 5 therefore further illustrates that observational

epidemiological studies yield the composite effect of vary-

ing mixtures of EDCs at various exposure levels for var-

iousdurations, combiningacuteandchronic effects.These

studies are important, however, in that they are the only

way to study EDC effects in the long term in intact hu-

mans, as opposed to studying signaling pathways, cells,
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TABLE 9. NMDRCs for EDCs identified in the epidemiology literature

Chemicals by chemical

class Affected endpoint NMDRC Study subjects Refs.

Insecticides

Trans-nonachlor Diabetes incidence Highest risk in groups with intermediate

exposures (quartile 2)

CARDIA participants, case-control study (n � 90

cases and n � 90 controls)

833

Telomere length in peripheral

leukocytes

Increased length in intermediate exposures

(quintile 4)

Adults aged 40� (Korea, n � 84) 591

p,p�-DDE BMI, triglyceride levels, HDL

cholesterol

Highest risk in groups with intermediate

exposures (quartile 3)

CARDIA participants (n � 90 controls from

nested case control study)

590

Risk of rapid infant weight

gain

For infants born to women of normal weight

prepregnancy, risk is highest with

intermediate exposures.

Infants from Childhood and the Environment

project, Spain (n � 374 from normal

prepregnancy weight mothers; n � 144 from

overweight mothers)

834

Telomere length in peripheral

leukocytes

Increased length with intermediate exposures

(quintile 4)

Adults aged 40� (Korea, n � 84) 591

Oxychlordane Bone mineral density of arm

bones

With low exposures, fat mass had inverse

associations with bone mineral density;

with high exposures, fat mass had positive

associations with bone mineral density.

NHANES 1999–2004 participants, aged 50�

(n � 679 women, n � 612 men)

835

Plastics

Mono-methyl phthalate

(MMP)

Atherosclerotic plaques Increased risk in intermediate exposure

groups (quintiles 2–4)

Adults aged 70, living in Sweden (n � 1016) 836

Perfluorinated

compounds

PFOA Arthritis (self-reported) Increased risk in intermediate exposure

groups (quartile 2)

NHANES participants, aged 20� (both sexes,

n � 1006)

837

Fire retardants

PBB-153 Blood triglyceride levels Increased risk in intermediate exposure

groups (quartile 2)

NHANES participants, aged 12� (n � 637) 604

PBDE-153 Prevalence of diabetes, Prevalence of diabetes highest in

intermediate groups (quartiles 2–3 relative

to individuals with undetectable levels)

NHANES participants, aged 12� (n � 1367) 604

Prevalence of metabolic

syndrome, levels of blood

triglycerides

Prevalence of metabolic syndrome highest in

intermediate exposure groups (quartile 2

relative to individuals with undetectable

levels); blood triglycerides highest in low

exposure groups (quartile 1 relative to

individuals with undetectable levels)

NHANES participants, aged 12� (n � 637) 604

PCB

PCB-74 Triglyceride levels Lowest levels are observed in intermediate

groups (quartile 2)

CARDIA participants (n � 90 controls from

nested case-control study)

590

PCB-126 Bone mineral density in right

arm

With low exposures, fat mass had inverse

associations with bone mineral density;

with high exposures, fat mass had positive

associations with bone mineral density

NHANES participants, aged �50 (n � 710

women, n � 768 men)

835

PCB-138 Bone mineral density in right

arm

With low exposures, fat mass had inverse

associations with bone mineral density;

with high exposures, fat mass had positive

associations with bone mineral density

NHANES participants, women aged 50�

(n � 679 women, n � 612 men)

835

PCB-153 Telomere length in peripheral

leukocytes

Increased length with intermediate exposure

groups (quintile 4)

Adults aged 40� (Korea, n � 84) 591

PCB-170 Diabetes incidence Highest risk in groups with intermediate

exposures (quartile 2)

CARDIA participants, case-control study (n � 90

cases and n � 90 controls)

833

Endometriosis Decreased risk in groups with intermediate

exposures (quartile 3)

Participants from the Women at Risk of

Endometriosis (WREN) study, 18–49 yr old,

case-control study (n � 251 cases; n � 538

controls)

838

PCB-172 DNA hypomethylation (by

Alu assay)

Highest levels of hypomethylation in groups

with lowest and highest exposures

Adults aged 40� (Korea, n � 86) 839

PCB-180a BMI Highest BMI with intermediate exposures

(quartile 2)

CARDIA participants (n � 90 controls from

nested case control study)

590

PCB-187a HDL cholesterol levels Lowest levels with intermediate exposures

(quartile 2)

CARDIA participants (n � 90 controls from

nested case control study)

590

PCB 196–203 Diabetes incidence Highest risk in groups with intermediate

exposures (quartile 2)

CARDIA participants, case-control study (n � 90

cases and n � 90 controls)

833

PCB-196 Endometriosis Decreased risk in groups with intermediate

exposures (quartile 3)

Participants from the Women at Risk of

Endometriosis (WREN) study, 18–49 yr old,

case-control study (n � 251 cases; n � 538

controls)

838

(Continued)
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organs, or animal models over limited periods of time.

Causal inference is not done directly from the epidemio-

logical study results; instead, it is done via combining in-

formation from the epidemiological observations with

findings from the detailed studies of pathways and

animals.

We have suggested that NMDRCs are a fundamental

andgeneral featureofhormoneaction in cells andanimals.

TABLE 9. Continued

Chemicals by chemical

class Affected endpoint NMDRC Study subjects Refs.

PCB-199a Triglyceride levels Highest risk in groups with intermediate

exposures (quartiles 2–3)

CARDIA participants (n � 90 controls from

nested case control study)

590

PCB-201 Endometriosis Decreased risk in groups with intermediate

exposures (quartiles 2–3)

Participants from the Women at Risk of

Endometriosis (WREN) study, 18–49 yr old,

case-control study (n � 251 cases, n � 538

controls)

838

Heavy metals

Selenium Fasting glucose levels (by

modeled exposure)

Intermediate exposures have highest fasting

glucose levels

NHANES 2003- 2004 participants, aged 40�

(n � 917)

840

Glycosylated hemoglobin (by

modeled exposure)

Intermediate exposures have highest %

glycosylated hemoglobin

NHANES 2003- 2004 participants, aged 40�

(n � 917)

840

Diabetes incidence (by

modeled exposure)

Intermediate exposures have highest risk for

diabetes

NHANES 2003- 2004 participants, aged 40�

(n � 917)

840

Blood triglyceride levels Intermediate exposures have highest

triglyceride levels

NHANES participants, aged 40� (n � 1159) 841

Arsenic Cytokines in umbilical cord

blood

Lower inflammatory markers at intermediate

exposures (quartile 2)

Pregnant women in Bangladesh ( n � 130) 842

Manganese Mental development scores

in infants and toddlers

Intermediate exposures had highest mental

development scores at 12 months of age;

association lost in older toddlers

12-month-old infants, Mexico (n � 301) 843

Sperm count, motility and

morphology

Intermediate doses had lowest sperm counts

and motility; intermediate doses also had

the worst sperm morphologies

Men aged 18–55 (infertility clinic patients,

n � 200)

844

Mixtures

31 POP Diabetes incidence Highest incidence in intermediate groups

(sextiles 2–3)

CARDIA participants, case-control study (n � 90

cases and n � 90 controls)

833

16 POP Diabetes incidence Highest incidence in intermediate groups

(sextiles 2–3)

CARDIA participants, case-control study (n � 90

cases and n � 90 controls)

833

Non-dioxin-like PCB

(mix)

Metabolic syndrome Highest incidence in intermediate groups

(quartile 3)

NHANES 1999–2002 participants, aged 20�

(n � 721)

845

Dioxin-like PCB (mix) Triacylglycerol levels by

quartile of exposure

Highest levels in intermediate groups

(quartile 3)

NHANES 1999–2002 participants, aged 20�

(n � 721)

845

Additional supportive evidence for NMDRC in the epidemiology literature

Insecticides

Heptachlor epoxide Prevalence of newly

diagnosed hypertension

Highest risk in intermediate groups (quartile

2); other endpoints do not have NMDRC

NHANES participants, women aged 40�, cross-

sectional (n � 51 cases, n � 278 total)

26

�-Hexachloro-

cyclohexane

Triacylglycerol levels by

quartile of exposure

Highest risk in intermediate group (quartile 2) NHANES participants, aged 20� (n � 896 men,

175 with metabolic syndrome)

845

Plastics

Mono-N-butyl

phthalate (MBP)

BMI, age-specific effects Effects seen only in elderly participants (age

60–80); risk is lowest in quartile 3

NHANES male participants (n � 365; age

60–80)

470

Mono-benzyl

phthalate (MBzP)

BMI, age-specific effects Effects seen only in young participants (age

6–11); risk is highest in quartiles 2–3

NHANES participants (both sexes, n � 329

males; n � 327 females)

470

Flame retardants

PFOA Thyroid disease (self-

reported)

Lowest risk in intermediate groups (quartile

3)

NHANES 1999–2000, 2003–2006 participants,

males aged 20� (n � 3974)

837

Dioxin and related

compounds

TCDD Age at natural menopause Highest for intermediate exposure group

(quintile 4)

Highly exposed women; Seveso Women’s

Health Study participants (n � 616)

468

HCDD Bone mineral density in right

arm by quintile of fat mass

With low exposures, fat mass had inverse

associations with bone mineral density;

with high exposures, fat mass had positive

associations with bone mineral density

NHANES participants, women aged 50�

(n � 679 women, n � 612 men)

835

Heavy metals

Selenium Prevalence of peripheral

artery disease

Disease prevalence decreased in intermediate

doses, then increased gradually with

higher doses

NHANES participants, aged 40� (n � 2062) 469

BMI, Body mass index; HCDD, hexachloro-dibenzo-p-dioxin; HDL, high-density lipoprotein; PCB, polychlorinated biphenyls; PFOA, perfluorooctanoic acid; PBB,

polybrominated biphenyl; PBDE, polybrominated diphenyl ethers; POP, persistent organic pollutants.

a In many cases, multiple chemicals in the same class had similar effects. A few chemicals were selected to illustrate the observed effect. This list is not comprehensive.
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It is therefore worth asking whether NMDRCs are ex-

pected in the epidemiology literature. The endpoints as-

sessed in epidemiology studies are typically integrated ef-

fects, rather than short-term effects; therefore, the various

cell- or organ-specific effects may cancel each other, par-

ticularly if they are NMDRCs (because they are unlikely to

all have nonmonotonicity at the same dose and direction).

Thus, NMDRCs are likely to be rarer in the epidemiology

literature compared with studies examining the effects of

a wide range of doses of an EDC on animals and cultured

cells. Yet it is also important to ask what can be concluded

if a NMDRC is detected in one epidemiology study but not

in others examining the same chemical and outcome.

There are several factors that must be considered. The first

is that differences in the populations examined between

the two studies could explain why a monotonic relation-

ship is observed in one group and a nonmonotonic rela-

tionship in another (see Fig. 5). The second is that one or

more studies may not be statistically designed to detect

NMDRCs. Finally, it is plausible that the NMDRC is an

artifact due to residual confounding or some other factor

that was not considered in the experimental design. As

more becomes known about the mechanisms operating in

cells, tissues, and organs to generate NMDRCs, our ability

to apply this information to epidemiology studies will in-

crease as well.

4. Tamoxifen flare, a NMDRC observed in cells, animals, and

human patients

Although there is controversy in toxicology and risk

assessment for endocrine disruptors, NMDRCs are rec-

ognized and used in current human clinical practice, al-

though under a different specific term, flare. Flare is often

reported in the therapy of hormone-dependent cancers

such as breast and prostate cancer. Clinically, failure to

recognize the NMDRC that is termed a flare would be

considered malpractice in human medicine.

Tamoxifen flare was described and named as a transient

worsening of the symptoms of advanced breast cancer, par-

ticularly metastases to bone associated with increased pain,

seen shortly after the initiation of therapy in some patients

(543). If the therapy could be continued, the patients show-

ing tamoxifen flare demonstrated a very high likelihood of

subsequent response to tamoxifen, including arrest of tumor

growth and progression of symptoms for some time.

The subsequent mechanism of the flare was described in

basic lab studies in athymic mouse models of human hor-

mone-dependentbreast cancerxenografts (544)and in tissue

culture of hormone-dependent human breast cancer cells

(545–547). In these models, it was observed that although

high, therapeutic concentrations of tamoxifen inhibited es-

trogen-stimulated proliferation of breast cancer cells, lower

concentrations of tamoxifen actually stimulated breast can-

Figure 5.

Figure 5. Example of a NMDRC in humans and the sampling populations that could be examined in epidemiology studies. This schematic illustrates

a theoretical NMDRC in a human population. If a study were to sample only group A, the conclusion would be that with increasing exposures, risk

increases monotonically. Sampling group B would allow researchers to conclude that there is a nonmonotonic relationship between exposure level

and risk. If a study included only group C, the conclusion would be that with increasing exposures, there is decreased risk of disease. Group D

represents a population that was highly exposed, i.e. due to an industrial accident. This group has the highest risk, and there is a monotonic

relationship between exposures and risk, although risk is high for all individuals. In the group D situation, there is generally a background

population with which high-dose exposure is compared (dotted line); relative risk for group D would depend on whether that background

population resembles group A, B, or C. From this example, it is clear that the population sampled could strongly influence the shape of the dose-

response curve produced as well as the conclusions reached by the study.
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cer cell growth as long as the cells were estrogen dependent

(548). Tamoxifen was also shown to disrupt tissue organi-

zation of the mammary gland, with specific effects on the

stroma that may contribute to the observed effects on pro-

liferation of epithelial cells (549, 550).

Tamoxifen therapy is administered as 10 mg twice per

day (20 mg/d; approx 0.3 mg/kg body weight per day), but

the target circulating levels are in the near submicromolar

range (0.2–0.6 �M); these levels are reached slowly, after

approximately 2 wks of therapy (551). In the initial pe-

riod, where tamoxifen flare is observed, the circulating

concentrations are ascending through lower concentra-

tions, in the range below therapeutic suppression of

growth, where breast cancer cell proliferation is actually

stimulated by the drug, both in tissue culture, in animal

xenograft studies, and in human patients (reviewed in Ref.

548). The recognition of this dual dose-response range

for tamoxifen (low-dose, low-concentration estrogenic

growth-stimulatory and higher-dose, higher-concentra-

tion estrogenic growth-inhibitory responses) led to the

definition of the term selective estrogen response modu-

lator, or SERM, activity (552–554). This SERM activity

has since been observed for many or even most estrogenic

EDCs, including BPA (3, 555–557).

These observations defined three separate dose-re-

sponse ranges for the SERM tamoxifen in human clinical

use. The lowest dose-response range, the range of flare,

stimulated breast cancer growth and symptoms in some

patients with hormone-dependent cancer. The next higher

dose-response range is the therapeutic range where tamoxifen

inhibits estrogen-dependent tumor growth. The highest dose

range causes acute toxicity by the SERM (see Fig. 6).

Tamoxifen provides an excellent example for how

high-dose testing cannot be used to predict the effects of

low doses. For tamoxifen (as for other drugs), the range of

acute human toxicity for tamoxifen was determined in

phase I clinical trials. Phase I trials also defined an initial

therapeutic range, the second dose-response range, as a

dose below which acute toxicity was not observed. The

therapeutic dose range was tested and further defined in

phase II and later clinical trials to determine efficacy (see

for exampleRef. 558). Standard toxicological testing from

Figure 6.

Figure 6. Dose-response ranges for tamoxifen in breast cancer therapy. This figure demonstrates the NMDRC, also called flare, in tamoxifen

treatments. As the circulating dose of tamoxifen increases when treatment starts, patients initially experience flare, i.e. growth of the tumor (546),

followed by a decrease in tumor size as the circulating levels of tamoxifen rise into the therapeutic range (676, 677). High doses of tamoxifen are

acutely toxic (546). Starting from the highest concentrations, where acute toxicity is observed, and going to lower concentrations on the X-axis,

the acute toxicity diminishes towards zero growth, i.e. therapeutic stasis (green baseline). This occurs at approximately 1E-05 m, the lowest

observed effect level (LOEL) for toxicity. The vertical arrows show the results of applying three or four 10-fold safety factors to the LOEL for the

high-dose toxicity of tamoxifen, and would calculate a safe or reference dose for tamoxifen in the region of flare, the least safe region of exposure

in actual practice. Above the diagram of dose response ranges is estimated ER occupancy by tamoxifen. This was calculated from the affinity

constant of tamoxifen for ERs determined in human breast cancer cells (Ki � 29.1 nM; Ref 678); flare appears to correspond to low receptor

occupancy (blue axis), therapeutic range with mid and upper-range receptor occupancy, and acute toxicity well above 99% receptor occupancy.

(678).
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high doses to define a LOAEL or NOAEL are equivalent

to the phase I clinical testing, and in risk assessment, a safe

dose or reference dose is calculated from these tests. How-

ever, the lowest dose range, with the highly adverse effects

termed flare, was not detected in the phase I trials and was

determined only for tamoxifen in breast cancer therapy at

the therapeutic doses (543). The implication for risk as-

sessment is that NMDRCs for EDCs, particularly those

already identified as SERMs, would likely not be detected

by standard toxicological testing at high doses. That is, the

consequence of high-dose testing is the calculation of a

defined but otherwise untested safe dose that is well within

the range equivalent to flare, i.e. a manifestly unsafe dose

of the EDC (Fig. 6).

5. Similarities in endpoints across cell culture, animal, and

epidemiology studies: evidence for common mechanisms?

There are common trends in some findings of

NMDRCs in cell, animal, and human studies and there-

fore evidence for related mechanisms for NMDRCs at var-

ious levels of biological complexity. Tamoxifen flare, dis-

cussed in Section III.C.4, is an informative example.

Another illustrative example is that of the effect of the

hormone leptin (Fig. 7). In cultured primary adipocytes,

NMDRCs are observed after leptin exposure; moderate

doses of leptin significantly reduce insulin-mediated glu-

cose intake, whereas low and high doses maintain higher

glucose intake in response to insulin (559). The rat pan-

creas shows a similar response to leptin; the amount of

Figure 7.

Figure 7. Leptin as an example of a NMDRC. Several studies report NMDRCs in response to leptin treatments. A, NMDRCs are observed in cultured

primary adipocytes after leptin exposure. This graph illustrates the relationship between administered leptin dose and glucose uptake in two types

of adipocytes, those isolated from omental tissue (green) and others from sc fat (purple) (schematic was made from data in Ref. 559). These data

are on a log-linear plot. B, Ex vivo rat pancreas was treated with leptin and various doses of glucose, and the insulin response curves were

examined. Area under the curve is a measure of the ability of the pancreas to bring glucose levels under control. Different dose-response curves

were observed depending on the amount of glucose administered: a U-shaped curve when 8 mmol/liter was included (pink) or a multiphasic curve

with 4 mmol/liter (blue) (schematic made from data in Ref. 560). These data are on a linear-linear plot. C, U-shaped NMDRCs were also observed

when food intake was compared with leptin levels in the blood of rats administered the hormone. This response was similar in males (orange) and

females (cyan) (schematic made from data in Ref. 562). These data are on a linear-linear plot.
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secreted insulin has an inverted U-shaped response to lep-

tin (560, 561). Even more striking is the relationship be-

tween leptin and food intake. Rats administered moderate

doses of leptin consume less food compared to rats dosed

with low or high levels of leptin (562); mechanistically,

this lower food intake could be due to higher circulating

glucose levels in these animals due to ineffective insulin

action. And finally, in a human study, leptin levels were

found to correlate with body mass index but have a U-

shaped relationship with mortality (563). These results

suggest that hormones can produce similar responses at

several levels of biological complexity (cell, organ, animal,

and population).

A large number of epidemiology studies with NMDRCs

have found relationships between EDC exposures like POPs

and metabolic diseases including obesity and diabetes (Table

9) (see also Ref. 564 for a review), and the mechanisms for

these relationships have begun to be explored. Human and

animal cells treated with EDCs in culture display NMDRCs

that are relevant to these diseases: BPA has nonmonotonic

effects on the expression of adipocyte proteins in preadi-

pocytes and the release of adiponectin from mature adi-

pocytes (565–567). Similarly, in female rodents, low doses

but not high doses of BPA increased adipose tissue weight

and serum leptin concentrations (568), and intermediate

doses of phthalates decrease serum cholesterol levels (569).

Thus, although understanding the mechanisms operating at

the cellular level of organization has not yet led to definitive

knowledge of the mechanisms producing NMDRCs in hu-

man populations, there appear to be strong similarities in

cells, animals, and humans that support a call for continued

workfocusingonmetabolicdiseaseendpointsateach levelof

biological organization.

D. NMDRC summary

We have demonstrated that nonmonotonicity is a com-

mon occurrence after exposures to hormones and EDCs in

cell culture and animals and across human populations.

Because of the abundance of examples of NMDRCs, we

expect that if adequate dose ranges are included in animal

and cell culture studies, including the use of negative and

well-chosen positive controls, NMDRCs may be observed

more often than not. Here, we have focused mainly on

studies that examined a wide range of doses, including

many that examined the effects of doses that span the

low-dose and toxicological ranges. We also discussed sev-

eral mechanisms that produce NMDRCs. Each of these

mechanisms can and does operate at the same time in a

biological system, and this cooperative action is ultimately

responsible for NMDRCs.

Understanding nonmonotonicity has both theoretical

and practical relevance. When a chemical produces mono-

tonic responses, all doses are expected to produce similar

effects whose magnitude varies with the dose, but when a

chemical produces a NMDRC, dissimilar or even opposite

effects will be observed at different doses. Thus, mono-

tonic responses can be modeled using the assumption that

each step in a linear pathway behaves according to the law

of mass action (43, 570); high doses are always expected

to produce higher responses. In contrast, NMDRCs are

not easy to model (although they are quite easy to test for),

requiring detailed knowledge of the specific mechanisms

operating in several biological components. From a reg-

ulatory standpoint, information from high doses cannot

always be used to assess whether low doses will produce

a biological effect (38).

IV. Implications of Low-Dose Effects
and Nonmonotonicity

Both low-dose effects and NMDRCs have been observed

for a wide variety of EDCs as well as natural hormones.

Importantly, these phenomena encompass every level of

biological organization, from gene expression, hormone

production, and cell number to changes in tissue architec-

ture to behavior and population-based disease risks. One

conclusion from this review is that low-dose effects and

NMDRCs are often observed after administration of en-

vironmentally relevant doses of EDCs. For both hormones

and EDCs, NMDRCs should be the default assumption

absent sufficient data to indicate otherwise. Furthermore,

there are well-understood mechanisms to explain how

low-dose effects and NMDRCs manifest in vitro and in

vivo. Accepting these phenomena, therefore, should lead

to paradigm shifts in toxicological studies and will likely

also have lasting effects on regulatory science. Some of

these aspects are discussed below. Additionally, we have

briefly explored how this knowledge should influence fu-

ture approaches in human and environmental health.

At a very practical level, we recommend that research-

ers publishing data with low-dose and nonmonotonic ef-

fects include key words in the abstract/article that identify

them as such specifically. This review was unquestionably

impeded because this has not been standard practice. We

also strongly recommend that data showing nonmono-

tonic and binary response patterns not be rejected or crit-

icized because there is no dose response.

A. Experimental design

1. Dose ranges must be chosen carefully

To detect low-dose effects or NMDRCs, the doses in-

cluded for testing are of utmost importance. Most of the

studies we examined here for nonmonotonicity tested
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doses over severalfold concentrations. Unfortunately, reg-

ulatory guidelines only require that three doses be tested.

Both low-dose effects and NMDRCs can be observed

when examining only a few doses, but some studies may

detect significant results purely by luck, because a small

shift in dose can have a large impact on the ability to

observe differences relative to untreated controls.

In the multitude of chemicals that have never been

tested at low doses, or in the development of new chem-

icals, to determine whether a chemical has low-dose effects

in laboratory animals, we suggest setting the NOAEL or

LOAEL from traditional toxicological studies as the high-

est dose in experiments specifically designed to test endo-

crine-sensitive endpoints. We suggest setting the lowest

dose in the experiment below the range of human expo-

sures, if such a dose is known. Several intermediate doses

overlapping the range of typical human exposures should

be included also, bringing the total number in the range of

five to eight total doses tested. Importantly, although the

levels of many environmental chemicals in human blood

and/or urine have been reported by the CDC and other

groups responsible for population-scale biomonitoring, it

is often not known what administered doses are needed to

achieve these internal exposure levels in animals (4, 253);

thus, toxicokinetic studies are often needed before the on-

set of low-dose testing. This is important because the crit-

ical issue is to determine what effects are observed in an-

imals when circulating levels of an EDC match what is

measured in the typical human. Due to differences in me-

tabolism, route of exposure, and other factors, a relatively

high dose may need to be administered to a rodent to

produce blood concentrations in the range of human lev-

els; however, this should not be considered a high-dose

study.

It has also been suggested that animal studies that are

used to understand the potential effects of a chemical on

humans should use a relevant route of administration to

recapitulate human exposures (571, 572) because there

may be differences in metabolism after oral and nonoral

administration. Many chemicals that enter the body orally

undergo first-pass metabolism and are then inactivated via

liver enzymes, whereas other routes (i.e. sc) can bypass

these mechanisms and lead to a higher concentration of the

active compound in circulation (573). Studies indicate,

however, that inactivation of chemicals via first-pass me-

tabolism is not complete and also that deconjugation of

metabolites can occur in some tissues allowing the re-

release of the active form (574, 575). Additionally, for

some chemicals, it is clear that route of administration has

little or no impact on the availability of the active com-

pound in the body (241, 384), and other studies show that

route of administration has no impact on the biological

effects of these chemicals; i.e. regardless of how it enters

the body, dioxin has similar effects on exposed individuals

(384), and comparable results have been observed for BPA

(141). Although understanding the typical route of human

exposure to each environmental chemical is an important

task, it has been argued that any method that leads to

blood concentrations of a test chemical in the range they

are observed in humans is an acceptable exposure proto-

col, and this is especially true with gestational exposures,

because fetuses are exposed to chemicals only via their

mothers’ blood (31, 576).

2. Timing of exposures is important

Rodent studies indicate that EDC exposures during de-

velopment have organizational effects, with permanent

effects that can manifest even in late adulthood, whereas

exposures after puberty are for the most part activational,

with effects that are abrogated when exposures cease. For

example, the adult uterus requires relatively large doses of

BPA (in the parts-per-million range) to induce changes

associated with the uterotrophic assay (555, 577), whereas

parts-per-trillion and ppb exposures during the fetal pe-

riod permanently and effectively alter development of the

uterus (279, 310, 578). Thus, the timing of exposures is

profoundly important to detect low-dose effects of EDCs.

Human studies also support this conclusion. The 1976

explosion of a chemical plant in Seveso, Italy, which led to

widespread human exposure to large amounts of TCDD,

a particularly toxic form of dioxin, and the deposition of

this chemical on the land surrounding the chemical plant,

provided evidence in support of the organizational and

activational effects of endocrine-active chemicals in hu-

mans (579). Serum TCDD concentrations showed corre-

lations between exposure levels and several disease out-

comes including breast cancer risk, abnormal menstrual

cycles, and endometriosis (580–582), but individuals who

were either infants or teenagers at the time of the explosion

were found to be at greatest risk for developing adult dis-

eases (583, 584). Importantly, many scientists have argued

that organizational effects can occur during puberty, i.e.

that the period where hormones have irreversible effects

on organ development extends beyond the fetal and neo-

natal period (585), and for some endpoints this appears to

be the case (586, 587).

It has also been proposed that the endocrine system

maintains homeostasis in the face of environmental insults

(210). The adult endocrine system does appear to provide

some ability to maintain a type of homeostasis; when the

pharmaceutical estrogen DES is administered to pregnant

mice, the circulating estradiol concentrations in the dam

respond by decreasing linearly (224). In contrast, fetal

concentrations of estradiol respond nonmonotonically in
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a way that is clearly not correlated with maternal levels.

Similarly, there is evidence that BPA can induce aromatase

and therefore increase estradiol levels in situ in the fetal

urogenital sinus (588). This is an example of a feed-for-

ward positive-feedback effect rather than a homeostatic

response. The effects of EDCs on adult subjects, both an-

imal and people, suggest that diseases often result from

low-dose adult exposures (589–595); this argues against

a view of the endocrine system as a means to maintain

homeostatic control. Instead, individuals can be perma-

nently changed, in an adverse way, after EDC exposures.

In one example, pregnant mice were exposed to low

concentrations of BPA, and their male offspring had al-

tered pancreatic function at 6 months of age (158). Sur-

prisingly, however, the mothers (exposed only during

pregnancy) were also affected, with altered metabolic ma-

chinery and body weight at 4 months postpartum, long

after exposures had ended. The increased incidence of

breast cancer in women that took DES during pregnancy

also illustrates this point (596, 597). These studies suggest

that even the adult endocrine system is not invariably ca-

pable of maintaining a so-called homeostatic state when

exogenous chemicals affecting the endocrine system are

present. Thus, although adult exposures to EDCs have

been given some attention by bench scientists (29), more

work of this kind is needed to better understand whether

and how EDCs can have permanent organizational effects

on adult animals.

At the beginning of this review, we justified the need to

critically examine the low-dose literature because of recent

epidemiological findings linking EDC exposures and dis-

eases. Yet there is inherent difficulty in examining neona-

tal exposures to EDCs and their connection to diseases due

to the length of time needed for these studies; thus, many

studies of this type have examined high doses of pharma-

ceuticals (i.e. DES) or accidental exposures to industrial

chemicals (i.e. dioxin) (66, 398, 399, 581, 597–601).

Only recently, with the availability of biomonitoring

samples from large reference populations, have lower

doses begun to receive widespread attention from epide-

miologists. Many recent studies have examined adult ex-

posures to EDCs and correlated exposures with disease

statuses (see for example Refs. 15, 16, and 602–604). Hu-

man studies examining fetal/neonatal exposures to low-

dose EDCs and early life effects have also begun to be

studied (6, 333, 605–607), although studies linking these

early life exposures to adult diseases are likely to be de-

cades away. More than anything, these studies support

our view that the effects of low-dose exposures should be

considered when determining chemical safety.

3. Importance of endpoints being examined

Traditional toxicology testing, and in particular those

studies performed for the purposes of risk assessment, typ-

ically adhere to guideline studies that have been approved

by international committees of experts (608). The end-

points assessed in these guideline-compliant studies are

centered around higher-order levels, including weight

loss, mortality, changes in organ weight, and a limited

number of histopathological analyses (609, 610). When

pregnant animals are included in toxicological assess-

ments, the endpoints measured typically include the

ability to maintain pregnancies, the number of offspring

delivered, sex ratios of surviving pups, and measures

regarding maternal weight gain and food/water intake

(610).

Yet low-dose EDCs are rarely toxic to the point of kill-

ing adult animals or causing spontaneous abortions, and

traditional tests such as the uterotrophic assay have been

shown to be relatively insensitive (72, 577). It has been

argued that this type of testing is insufficient for under-

standing the effects of EDCs (31, 70, 495, 611). Many

EDC studies have instead focused on examining newly

developed, highly sensitive endpoints that span multiple

levels of biological organization, from gene expression to

tissue organization to organ systems to the whole animal

(612), which may not be rapidly lethal but which none-

theless have enormous importance for health, including

mortality. Thus, for example, studies designed to examine

the effects of chemicals on obesity no longer focus on body

weight alone but also analyze gene expression; fat content

in adipose cells and the process of adipogenesis; inflam-

mation, innvervation, and vascularization parameters in

specific fat pads; conversion rates of white and brown

adipose tissues; systemic hormone levels and response to

glucose and insulin challenges; and food intake and energy

expenditures, among others (314, 613–615). As our

knowledge of EDCs and the endocrine system continue to

grow, the most sensitive endpoints should be used to de-

termine whether a chemical is disrupting the development

of organisms (70).

In moving beyond traditional, well-characterized

health-related endpoints like mortality and weight loss, an

important question has been raised: how do we define

endpoints as adverse? This is an important point, because

it has been suggested that the endpoints examined in in-

dependent EDC studies are not validated and may not

represent adverse effects (609). There is also debate over

whether the mechanism (or mode) of action must be ex-

plained for each effect to determine whether a relevant

pathway is present in humans (616, 617). Yet, when orig-

inally assessing the low-dose literature, the NTP expert

panel chose to examine all effects of EDC exposure, re-
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gardless of whether the endpoint could be deemed adverse

(2). From the perspective of developmental biology, any

change in development should be seen as adverse, even if

the change itself is not associated with a disease or dys-

function. Some of these developmental changes, in fact,

may increase sensitivity or susceptibility to disease later on

in life but will otherwise appear normal. Furthermore,

studies of heavy metals have shown that small shifts in

parameters like IQ may not have drastic effects on indi-

viduals but can have serious repercussions on the popu-

lation level (618), and therefore changes in the variance/

observable range of a phenotype should also be considered

adverse (52).

4. Importance of study size

National Institutes of Health guidelines require that the

number of vertebrate animals used in experiments be as

small as possible to show statistically significant effects

based on power analysis. Yet many traditional toxicology

studies have used large numbers of animals to draw con-

clusions about chemical safety. When the endpoints being

assessed have binary outcomes (i.e. animal has a tumor vs.

animal does not have a tumor) and the incidence of the

phenotype is not high, a large number of animals is re-

quired to reveal statistically significant effects. In contrast,

many of the endpoints examined in the field of endocrine

disruption are more complex and are not binary; thus,

power analysis allows researchers to determine how many

animals are needed to observe statistically significant (and

biologically relevant) differences between control and ex-

posed populations. For this reason, arbitrary numbers set

as cutoffs for determining whether a study is acceptable or

unacceptable for risk assessments are not appropriate. In-

stead, the number of animals required for a study to be

complete is dependent on the effect size, precision/vari-

ance, minimal meaningful difference to be considered be-

tween populations, and the �-value set in statistical tests.

B. Regulatory science

For decades, regulatory agencies have tested, or ap-

proved testing, of chemicals by examining high doses and

then extrapolating down from the NOAEL, NOEL, and

LOAEL to determine safe levels for humans and/or wild-

life. As discussed earlier, these extrapolations use safety

factors that acknowledge differences between humans and

animals, exposures of vulnerable populations, interspe-

cies variability, and other uncertainty factors. These safety

factors are informed guesses, not quantitatively based cal-

culations. Using this traditional way of setting safe doses,

the levels declared safe are never in fact tested. Doses in the

range of human exposures are therefore also unlikely to be

tested. This has generated the current state of science,

where many chemicals of concern have never been exam-

ined at environmentally relevant low doses (see Table 4 for

a small number of examples).

Assumptions used in chemical risk assessments to esti-

mate a threshold dose below which daily exposure to a

chemical is estimated to be safe are false for EDCs. First,

experimental data provide evidence for the lack of a

threshold for EDCs (619). More broadly, the data in this

review demonstrate that the central assumption underly-

ing the use of high doses to predict low-dose effects will

lead to false estimates of safety. The use of only a few high

doses is based on the assumption that all dose-response

relationships are monotonic and therefore that it is ap-

propriate to apply a log-linear extrapolation from high-

dose testing to estimate a safe reference dose (Fig. 4). The

Endocrine Society issued a position statement on EDCs

(620) and urged the risk assessment community to use the

expertise of their members to develop new approaches to

chemical risk assessments for EDCs based on principles of

endocrinology. Undertaking this mission will represent a

true paradigm shift in regulatory toxicology (79). The En-

docrine Society statement was then supported in March

2011 by a letter to Science from eight societies with rele-

vant expertise representing over 40,000 scientists and

medical professionals (621).

Studies conducted for the purposes of risk assessment

are expected to include three doses: a dose that has no ef-

fects on traditional toxicological endpoints (the NOAEL),

a higher dose with effects on traditional endpoints (the

LOAEL), and an even higher dose that shows toxicity.

Although reducing the number of animals used for these

types of studies is an important goal, more than three doses

are often needed for a true picture of a chemical’s toxicity.

The examination of a larger number of doses would allow

for 1) the study of chemicals at the reference dose, i.e. the

dose that is calculated to be safe; 2) examination of doses

in the range of actual human exposures, which is likely to

be below the reference dose; and 3) the ability to detect

NMDRCs, particularly in the low-dose range. The impact

of testing more doses on the numbers of animals required

can be mitigated by use of power analysis, as suggested

above. Because no amount of research will ever match the

diversity and reality of actual human experience, there

should be ongoing epidemiological study of potential ad-

verse effects of EDCs even after safe levels are published,

with periodic reevaluation of those safe levels.

One issue that has been raised by regulatory agencies is

whether animal models are appropriate for understanding

the effects of EDCs on humans. These arguments largely

center around observed differences in hormone levels dur-

ing different physiological periods in rodents and humans

(57), and differences in the metabolic machinery and ex-
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cretion of chemicals between species (622). To address the

first issue, it should be noted that the FDA uses animals to

test pharmaceuticals and other chemicals before any safety

testing in humans because it is widely recognized that,

although animals and humans do not have exactly the

same physiologies, there is evolutionary conservation

among vertebrates and specifically among mammals (62).

Furthermore, animal studies proved to be highly predic-

tive of the effects of DES on women, indicating that ro-

dents are sufficiently similar to humans to reliably forecast

affected endpoints in the endocrine system (64, 623).

Thus, the default position must be that animal data are

indicative of human effects until proven otherwise.

With regard to the second issue, BPA researchers in

particular have examined species-specific differences in

metabolism of this EDC. Interestingly, the pharmacoki-

netics of BPA in rodents, monkeys, and humans appear to

be very similar (624), and regulatory agencies have sub-

sequently concluded that rodents are appropriate models

to assess the effects of this chemical (625, 626). Thus,

researchers should select animal models that are sensitive

to low doses of hormones and select appropriate species

for the endpoints of interest. As the scope of our knowl-

edge has broadened about how chemicals can alter the

endocrine system, well beyond estrogens, androgens, and

the thyroid, it is imperative that considerable thought be

given to how to apply this for regulatory purposes.

C. Human health

As discussed several times throughout this review, there

is now substantial evidence that low doses of EDCs have

adverse effects on human health. Thus, although many

epidemiological studies originally focused on occupation-

ally exposed individuals and individuals affected by acci-

dental exposures to high doses of environmental chemi-

cals, these recent studies have suggested wide-ranging

effects of EDCs on the general population.

Importantly, human exposures are examples of true

mixtures; dozens if not hundreds of environmental chem-

icals are regularly detected in human tissues and fluids

(91), yet very little is known about how these chemicals act

in combination (627). Several studies indicate that EDCs

can have additive or even synergistic effects (143, 323,

628–630), and thus these mixtures are likely to have un-

expected and unpredictable effects on animals and hu-

mans. The study of mixtures is a growing and complex

field that will require considerable attention in the years

ahead as knowledge of EDCs in the laboratory setting are

applied to human populations (631, 632).

How much will human health improve by testing chem-

icals at low, environmentally relevant doses and using the

results to guide safety determinations? Current testing

paradigms are missing important, sensitive endpoints; be-

cause they are often unable to detect NMDRCs, they can-

not make appropriate predictions about what effects are

occurring at low doses. At this time, it is not possible to

quantify the total costs of low-dose exposures to EDCs.

However, current epidemiology studies linking low-dose

EDC exposures to a myriad of health problems, diseases,

and disorders suggest that the costs of current low-dose

exposures are likely to be substantial.

The weight of the available evidence suggests that

EDCs affect a wide range of human health endpoints that

manifest at different stages of life, from neonatal and in-

fant periods to the aging adult. As the American popula-

tion ages, healthcare costs continue to rise, and there are

societal costs as well, with decreased quality of life con-

cerns, decreases in work productivity due to illness or the

need for workers to care for affected family members, and

the psychological stresses of dealing with some outcomes

like infertility. Thus, it is logical to conclude that low-dose

testing, followed by regulatory action to minimize or elim-

inate human exposures to EDCs, could significantly ben-

efit human health. This proposal effectively calls for

greatly expanded research to give human communities

feedback about themselves. It emanates from a view that

human society benefits greatly from the many chemical

compounds it uses but that extensive epidemiological sur-

veillance and other focused research designs are needed to

assure that the balance of risk/benefit from those chemi-

cals is acceptable.

How much would human health benefit by a reduction

in the use of EDCs? For some chemicals, minor changes in

consumer habits or industrial practices can have drastic

effects on exposures (633–636). Other chemicals like

DDT that have been regulated in the United States for

decades continue to be detected in human and environ-

mental samples; the persistent nature of many of these

agents suggests they may impact human health for decades

to come. Even less-persistent chemicals like BPA are likely

to remain in our environment long after a ban is enacted

because of the large amounts of plastic waste leaching BPA

(and other estrogenic compounds) from landfills into wa-

ter sources (637) and its presence on thermal receipt paper

and from there into recycled paper (638–640). Yet, de-

spite these challenges, reducing human exposure to EDCs

should be a priority, and one way to address that priority

is to decrease the production and use of these chemicals.

The Endocrine Society has called for such a reduction and

the use of the precautionary principle, i.e. action in the

presence of concerning information but in the absence of

certainty to eliminate or cut the use of questionable chem-

icals even when cause-effect relationships are not yet es-

tablished (620).
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D. Wildlife

Much of the recent focus on EDCs has been on the

impact of these chemicals on human health. Yet the ear-

liest studies of EDCs that focused on the impact of these

chemicals on wildlife should not be forgotten. Rachel Car-

son’s work on DDT and other pesticides provided some of

the earliest warning signs that there were unintended con-

sequences of chemical use. Carson’s work was ahead of its

time; she understood that exceedingly small doses of these

chemicals produced adverse effects, that the timing of ex-

posures was critical, and that chemical mixtures produced

compounded effects (641). Now, decades after some of the

most dangerous EDCs have been regulated, they continue

to be measured in environmental samples as well as the

bodies of wildlife animals.

Furthermore, it should be pointed out that humans, like

wildlife, are not insulated from the environment, and ef-

fects in wildlife, including nonmammalian species, are in-

dicative of and mirror effects in humans. For example,

BPA has estrogen-like effects in fish (642–644), amphib-

ians (645, 646), and reptiles (647, 648). A recent review

showed that demasculinizing and feminizing effects of

atrazine have been demonstrated in fish, amphibians, rep-

tiles, birds, and mammals, i.e. every vertebrate class ex-

amined (326); and in fact, the first report to suggest that

atrazine induced aromatase was conducted in reptiles

(649). Similarly, perchlorate affects fish (650–653), am-

phibians (654–658), and birds (659–661) via mecha-

nisms consistent with those described for humans, and

some of the earliest reports on perchlorate’s effects on

thyroid function were conducted in amphibians (661,

662). Finally, ecological studies of dioxin and dioxin-like

chemicals reveal effects on a range of exposed wildlife

including birds (663, 664), fish (665, 666), and inverte-

brates (667). Although these studies have highlighted

some of the species-specific effects of dioxin (389), and

orders of magnitude differences in toxic equivalency fac-

tors between species (668), they also indicate the con-

servation of mechanisms for the effects of dioxin on a

range of biological endpoints in wildlife, laboratory an-

imals, and humans (384). In fact, in many cases, non-

mammalian species are much more sensitive to EDC

effects, and wildlife species serve as sentinels for envi-

ronmental and public health (669 – 673). Thus, the ef-

fects of these chemicals on wildlife populations are

likely to continue; for this reason, the low-dose effects

of these chemicals are particularly worth understanding

(674, 675).

V. Summary

In conclusion, we have provided hundreds of examples

that clearly show that NMDRCs and low-dose effects are

common in studies of hormones and EDCs. We have ex-

amined each of these issues separately and provided mech-

anistic explanations and examples of both. These topics

are related, but they must be examined individually to be

understood. The concept of nonmonotonicity is an essen-

tial one for the field of environmental health science be-

cause when NMDRCs occur, the effects of low doses can-

not be predicted by the effects observed at high doses. In

addition, the finding that chemicals have adverse effects

on animals and humans in the range of environmental

exposures clearly indicates that low doses cannot be

ignored.

In closing, we encourage scientists and journal editors

to publish data demonstrating NMDRCs and low-dose

effects, even if the exact mechanism of action has not yet

been elucidated. This is important because the study of

EDC is a growing specialty that crosses many scientific

fields, and scientists that work on or regulate EDCs should

appreciate and acknowledge the existence of NMDRCs

and low-dose effects and have access to this important

information. We further recommend greatly expanded

and generalized safety testing and surveillance to detect

potential adverse effects of this broad class of chemicals.

Before new chemicals are developed, a wider range of

doses, extending into the low-dose range, should be fully

tested. And finally, we envision that the concepts and em-

pirical results we have presented in this paper will lead to

many more collaborations among research scientists in

academic and government laboratories across the globe,

that more and more sophisticated study designs will

emerge, that what we have produced herein will facilitate

those making regulatory decisions, that actions taken in

light of this information will begin to abate the use of

EDCs, and ultimately that health impacts in people and in

wildlife will be averted.
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Vallasciani S, Figà-Talamanca I 2010 Maternal exposures
to endocrine disrupting chemicals and hypospadias in off-
spring. Birth Defects Res A Clin Mol Teratol 88:241–250

606. Wolff MS, Engel SM, Berkowitz GS, Ye X, Silva MJ, Zhu
C, Wetmur J, Calafat AM 2008 Prenatal phenol and phtha-
late exposures and birth outcomes. Environ Health Per-
spect 116:1092–1097

607. Sunyer J, Garcia-Esteban R, Alvarez M, Guxens M, Goñi
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632. Silins I, Högberg J 2011 Combined toxic exposures and
human health: biomarkers of exposure and effect. Int J
Environ Res Public Health 8:629–647

633. Rudel RA, Gray JM, Engel CL, Rawsthorne TW, Dodson
RE, Ackerman JM, Rizzo J, Nudelman JL, Brody JG 2011

Endocrine Reviews, June 2012, 33(3):378–455 edrv.endojournals.org 447

The Endocrine Society. Downloaded from press.endocrine.org by [${individualUser.displayName}] on 13 January 2014. at 09:37 For personal use only. No other uses without permission. . All rights reserved.



Food packaging and bisphenol A and bis(2-ethylhexyl)
phthalate exposure: findings from a dietary intervention.
Environ Health Perspect 119:914–920

634. Ji K, Kho YL, Park Y, Choi K 2010 Influence of a five-day
vegetarian diet on urinary levels of antibiotics and phtha-
late metabolites: a pilot study with “Temple Stay” partic-
ipants Environ Res 110:375–382

635. Carwile JL, Luu HT, Bassett LS, Driscoll DA, Yuan C,
Chang JY, Ye X, Calafat AM, Michels KB 2009 Polycar-
bonate bottle use and urinary bisphenol A concentrations.
Environ Health Perspect 117:1368–1372

636. Matsumoto A, Kunugita N, Kitagawa K, Isse T, Oyama T,
Foureman GL, Morita M, Kawamoto T 2003 Bisphenol A
levels in human urine. Environ Health Perspect 111:101–
104

637. Kawagoshi Y, Fujita Y, Kishi I, Fukunaga I 2003 Estro-
genic chemicals and estrogenic activity in leachate from
municipal waste landfill determined by yeast two-hybrid
assay. J Environ Monit 5:269–274

638. Liao C, Kannan K 2011 High levels of bisphenol a in paper
currencies from several countries, and implications for der-
mal exposure. Environ Sci Technol 45:6761–6768

639. Lopez-Espinosa MJ, Granada A, Araque P, Molina-Mo-
lina JM, Puertollano MC, Rivas A, Fernández M, Cerrillo
I, Olea-Serrano MF, López C, Olea N 2007 Oestrogenicity
of paper and cardboard extracts used as food containers.
Food Addit Contam 24:95–102

640. Terasaki M, Shiraishi F, Fukazawa H, Makino M 2007
Occurrence and estrogenicity of phenolics in paper-recy-
cling process water: pollutants originating from thermal
paper in waste paper. Environ Toxicol Chem 26:2356–
2366

641. Carson R 1962 Silent spring. Boston, MA: Houghton Mif-
flin

642. Chung E, Genco MC, Megrelis L, Ruderman JV 2011 Ef-
fects of bisphenol A and triclocarban on brain-specific ex-
pression of aromatase in early zebrafish embryos. Proc
Natl Acad Sci USA 108:17732–17737

643. Rhee JS, Kim BM, Lee CJ, Yoon YD, Lee YM, Lee JS 2011
Bisphenol A modulates expression of sex differentiation
genes in the self-fertilizing fish, Kryptolebias marmoratus.
Aquat Toxicol 104:218–229

644. Hatef A, Alavi SM, Abdulfatah A, Fontaine P, Rodina M,
Linhart O 2012 Adverse effects of bisphenol A on repro-
ductive physiology in male goldfish at environmentally rel-
evant concentrations. Ecotoxicol Environ Saf 76:56–62

645. Bai Y, Zhang YH, Zhai LL, Li XY, Yang J, Hong YY 2011
Estrogen receptor expression and vitellogenin synthesis in-
duced in hepatocytes of male frogs Rana chensinensis ex-
posed to bisphenol A. Zool Res 32:317–322
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830. Pyörälä M, Miettinen H, Laakso M, Pyörälä K 2000
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I .  TNTRODUCTION

I )et i t ioncr is i in attorner . , , ,hose pr incipal ocrcupat ion is thrming orangcs. [ )et i t i t rncr br i r lss

this act ion against l {cspondent.  i i  state agenc\.  to set aside an administrat i re or<ler that dcclarcs

that trcated municipal  \ \ 'aste\\ .ater.  commonlr kno*n as'-rec\( t led *atcr."  is satc l i r r  in igar ing

orar lgcs. l r r  issuing i ts order.  Rcsponclent ignore,J the r isk of l 'Larm t iont a toxic chenl ical  kno$t l

as " 'perchloratc."

Perchlorirtc. a \\ 'astc product tr1

\ \onren *hcn ingcstcd or  s*a l lowcd.

result ing irt  reduced mental capacin

industr ial  proccsses. is prart icr ' r lar l r  dangerc)Lls t()  prcl lnal l l

I r  adr erse l i  at le cts thc dcr cloprt tcnt t l l ' thc unborn babr .

o f  the  c l i i l d .

l - )

l o

1 7

i t t

l 9

20

2 1

) )

24

2 5

16

21

l 8

PerChloratc rn i rr igat ion \ \ater cnters the r0ots t i f  orangc trees ancl becot lres i l lc()rn()ratcd l l l

the  cd ib lc  por t lon  o l ' the  l iu i t .  I ' hc  concent ra t ion  lc rc l  in  rhe  t l ' u i t  i s  h igher  than th t 'eonce l l l l ' r t t i t ) r l

ler el  in the i rr igat iol l  \ \atcr.

Ihc Cal i fbrnia dr inkins \ \ i t tcr  salclr  l i rni t  t i r r  perchlt l raLte is 6 tnicrogratns per l i tcr '

PerchlOral.c rn trc ir tcd nrurr ic i l la l  \ \astc\ \atcr can bc as high a:;  150 to 70t) microsralns per l i ter

Respondent-s order authorizcs treated nlunicipal  \ \astc\ \3tcr t t )  l - rc Lt:ct l  l i r r  i r r igat intr

oranges u, i thout test ing lbr pcrchlt l rate. Pct i t ioner contested Respt lndent 's order ' rn thc groi t l t t i

that thc potent ial  l i r r  t rcated gaste*atcr to prtrduce- contanl inated orangcs pre: ients an

unrcasonable pubrrc healr l i  r isk.  a 'c i that *csponderrt 's ordcr srr .uld rcclLr i rc t lurt  rccrclcd *atcr bc

tcs tc rJ  l ' o r  perch l r r r i r t c  p r i t r r  t ( )  use  l t :  i r r i  sa t i t rn  r r l t t c r  l i ' r  ( ) r i l l l ses '

I - h c I { c s p o n d c n r h c l c i a h c a r i n g p r i t l r t o i s s u i l l g i t s o r c ] c r . : \ t t l r c l r e a r i n g t h c R e s p t r t l d c t t t

rece i t 'ed  e ' rdence o f  thc  r i sk .1 -perch lo ra te  submi t tcd  br  Pet i t ioner .  \ c i thc r  l t cspondcn l ' s  s ta l ' l

nor  an \onc  e lse  submi t ted  c . r idcncc  tha t  cha i lenged. r  con f r i c ted  * i th  pc t i t ioner ' : . ' r idc .cc  ub( )u t

perchlor ir te.  ln t ts grdcr.  thc Respgndent nrade no trndings on perchloratc ancl made no t indrng:

t h a t m e n t i o n e d a n l o f t h e e r i d e n c e t h a t P e t i t i o n e r s u b r l ] i t t e c l '

Pet  r l  i t rne  r ,  r n J n , n , ,  R r i e t  { B \ l - l e ( ' : l
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TI.  STATEMENT OF FACTS

petit ioner ANDRE\\ C. \\ ' ILSON is an artorner *'hose principal occupaLion is larmrng

oranses .  ( ,AR 610)  Respondent  S ' f  AT l -  \  ATER RESOURC ES CO\  l 'ROt -  I IOARI)  ( "S ta te

B o a r d ' )  i s a s t a t e a g e n c ) a n d a b o a r d o l ' t h e c a l i t b r n i a E n v i r o n m e n t a l  P r c t e c t i o n r \ g c n c r .  ( \ \ ' a t e r

Code $s \  1 .1001.  l j i 00 . )  I31  th rs  acr ion  Pet i t ioner  seeks  to  sc t  asrde  an  order  ac lop ted  b1  t l ie  S ta tc

Board  'n  June l .  101.1 .  cn t i t l cd  ( iencru l  I l ' t t . s tc  D i .sc 'hurge  [ l cqu i ran tu t t ,s  l i t r  R t ' c ' . t t la t l  I l ' u te  r  {  s t ' -

State l loard Waler eual i ry Order l r l1. l -0090 (the "Orcicr") .  ( . \R. l )  fhc Statc l loard adopteci  thc

Order  Dursuant  to  \ \ 'a te r  C 'odc  r r  11163( i ) .  (A I {  9 )

l 'hc Statc i lard t icrclopcd thc Order in resporrsc to ( iovcrnor IJrourl 's t l rotrght

p r o c l a n t a t i . n s  o 1 ' . l a n u a r r  1 7 .  1 0 1 - + .  a n c l  A p r i l  1 5 .  l 0 l - 1 .  ( A R  l 9 l )  
' l ' h e  ( i . r c r n . r ' s  ' \ p r i l  2 5 '

J0l , l .  proclanrat ion orderet l  the St i ,Ltc Boarci  to "adopt statc$ide gencral  \ \astc dischargc

requircmcnts to laci l i tate thc use of t rcated $aste\\ater that meets thc standarcis sct br thc'

Depar t r 'en t  o l 'pub l i c  l lea l th -  in  o rdcr  to  reducc  t l ie  dernand on  po tab lc  \ \a te r  supp l ics  "  ( ' \ l {  l ( )7 t

l ' he  Starc  l loard  ga ic  pLrb l i c  no t lcc  tha t  i r  $ou ld  ho ld  iL  mcet ing  to  rccc i rc  p t rb l ie  e ( ) t l r l l r c l l t \

on th, :  prgposcd 9rder.  (r \ l t  -1-18) t 'hc prgpgscd ordcr statcd " l i t lc 1l  in lpg:;es I i r r l i t i l t r t lns ()rr

thc uscs of rccycled \ \atcr.  based t in thc lcrel  o1-trcatr l lent and the spcci l ic Ltsc i t l  t t rc ler l t l  prt) tcet

hr r rn i rp  hca l th .  l l r  rcs t r i c t ipg  thc  t tsc  t l t  rcc lc led  \ \e tc r  to  t i t l c  12  rcqLr i rc r l l cn ts '  t l t i ' s  t  ) r t l t ' r

et1.\ ' t i l ' t : . \  l l ' t t t t  rat ' . t t ' l t 'd t r t t l t t '  l r  i tst" : /  : t t la l . t  
" '  

( l ta l ics addcd')  t l \R c)7)

. lhe  
Sta te  FJr ia rd  rccc i rc t ]  j . l  * r i t t cn  pub l i c  conrnr r -n ts  p r i . r  to  thc  hcar ing  ( r \R  -151- t ' t85 t

pct i t i 'nen subnrrt tcd a *r i t tc,  com.ent that contcsteci  the Sratc Boarcl 's p*rplrsed dc'cis i .n that

rhe order "cnsures thar recrclecl  \vater is r-rsed sal 'e lr"  and i lcmonstratcd that recrclcd $l t tcr

should br:  tested i i r r  perchlorate pr ior to Llse as i rr igat ion \ \a1er fbr t l rangcs' '  ( ' \R 620-77?7

]-he State f loard held a i rear ing on the order on June: i . l0 i ' l -  in Sacrarnento Nine pcrsons

presenterJ  o ra l  c r )n l l r l cn ts  a t  the  hear i lg  p r io r  to  the  approra l  o t ' thc  Ordcr  ( . \R  199 '  l j l '  l -+0 '

---- 
1 ' l rerchl.rr-u* *t .*..  i tn anion (a negatirelr chiul3ed ion) r i i th the tbrmula (ClOi-l

compris,ed of a tcrrahe.irai arral ot'-l or-rgen aicrms around a central chlorine atom' (AR 6'10)

perr;irloric acid and i"-"li'.rifri..ri*. ruiiitt:iff i..Oiii disscl'e in watcr' cencrating thc

perchlorate 3Pi6P. ( ld. )

l

P e t i i i r r n e r ' :  O p e n i n g  B r i e i  i B S l l 9 ( ' ' l l  t
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270.11 ' - \ .179.  l8 i -  293.100)  I 'e t i t ioner  d id  no t  appear  a t  the  hear ing '  S ta te  Board  s ta t f  nerer

ottercd anr docuntcnts in evi t lence or made an\ requests tbr of trc ial  not ice'

Pet i t ioner subnt i t ted lbur scient i f lc arr ic les as exhibi ts to his comment let tcr:

o (jreiner. P.. ct al. (1008) occurenleallle-rc-h1qac-qljodiurn illpochltytle . ,/rturnul rtl

t l te . ' lntar ict tr t  I I ' t t tar I l ' r t rk.s '4, ,st tc ' i t t t i t ;n 100( 1 1 ) :68-7' l  (AR 615-631)

o lVlas:;achl lsetrs l )epartnre nt ol  [ : -nr i ronmcntal  Protcct ion (MD[.-P) t ]006) l 'hc Occr-rrrencc'

4ndi Sc41qc.4ll\ 'rclllolalqln Nlasglqhrisetts' Drali Report' (.\l{ 6ll-686)

.  ,Sanchez..  ( ' . . . \ . .  ct  al . .  ( l ( )06) I)otent ial  I )erchLuatc [ : . rposurc I : rqnl  (  i r r ' ryr.Sl ] . l l l1g4lqd

ujrb l r lnr4]]rr ] r4lcd \ \ - ! !9I  '1ntt | ) ' l i t , t t  ( 'h imit ' t t . . Ic, tcr. i67: j ] - ]8 ( , \ I {  688.69j)  l -hc ct l -

. ru thors  o l ' t l - rc  Sanchcz  ar t i c le  inc lL rdcd  sc ien t is ts  f l ' on l  thc  t 'n i rc rs i t l  o l ' ' \ r i z t ' t ta '  thc

l .  n i rc rs i t )  o l  ( 'a l i t i r rn ia  a t  R i rc rs idc .  anc l  thc  Nat iona l  ( ' cn tc r  t i r r  I : r l r  i ro t ' r r l c r l ta l  I l ca l th '

Cet t te rs  lo r  l ) t scase (  on t ro l  a r lc i  I ) re rcn t ion  ( ( ' lX ' ) - : \ t lan ta-  ( ieorg ia '  ( ' \ l i '  6 f i8 )

o Vanclenberg. t-. N. (l01li l jory1tqlc!-4trd I:ndocrinc-l)ruqp!lrgL!9!rLcd!: Lo$-l)o1'

i  t - l lqrs an. i  Nonrr lon. l to l )osc i {espQIrscs .  [ :nt l r ; t ' r tnc Rcr ' lcrr .r  ] ] ( .1). ]7tJ-.155 (, \ I t

( t t )5 - l l - )  lhe  co-au thors  t i l ' thc  Vanc lcnbcrg  ar t i c lc  inc l r - rded sc icn t is t : '  l i o r1 l  I  L r l i s

t .  n i r  c rs i t )  .  the  I  n i r  c rs i t l  o t ' (  a l i tbmla  a t  Bcrkc le  \  '  1hc  [ ' t l i r  c rs i t r  0 t '  \ ' l i n t te  s t r tL l '  thc

L .n i r  e  rs i t r  o t ' \ l i ssoLr r i - (  o lL rn tb ia .  thc  i  n i r  c rs i ty  o f  i r lassae husc t ts - . {n lhcrs t '

l \4assachusetts ccneral  I lospital  L 'enter tbr c 'anccr I tescarch'  the Nat ional l t lst i tutc t ' l '

l :n \  l ronntcn ta l  t l ca l th  Sc ienccs .  Nat iona l  lns t i lL r tcs  o f  I lea l th '  t  I  S  I )cpar tn len t  01 ' l l ca l th

a n d l l t t n r a n S e r l i c c s . I ] . c s c a r c h r r i a r r g l e } ) a r k . N o r t h ( . a r o l i n a . a n d o t h e r i n s t i t L t t i c l n s . ( , \ l {

(r()5 )

I -hese art icres and pct i t i .ncr s conlment let tcr rvere thc onl lc-r idencc rcgarding pcrehltrrute

that the l i tate i loard receirecl .  No cont l ict ing e' idencc was reccirc 'd '

l h c e r i c i c n c c s h t r r l c J t l r e r i s k o l . i n i g a t i l r g ( ) r a n g c s r r i t h r c c r e l e c l i i i . t t c | - \ \ i t } t i l u t t c : t i n l l . ' r

perchrorate perchlorare rcduces.. the t i rnct ioning of the thrroici  grand. and proor thlroid tuncrr. '

i s  a '  in - ipor tan t  cause o f  dereropmrenta l  dc t rc i ts  and adu l t  d iscase. "  ( \ 'andenberg) (AR '7 l t ) )  l .

hunrans, the thlrc i id gland needs iodi<ie t .  produce thrr. id normone. (rd.)  - ' \  conrpourrcl  | i11r\ \r)

as l.,. lS rs responsrble tbr transporting iodicle into the thlroi 'J glantl Perchlorate inhibits the

P. t t ,b* r . .  Ce.nr . -n  g t i . f  t  BS l1961 l  r
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abi l i t l  of  l r i ls ro take up iodide. t ld t  I 'he reduced transport  of  iodidc suppresses the product iorr

of th1'roid hormonc. ( ld.)

' ' fh is el lect of 'perchlorate on thrroid funct ion is important becausc thlroid homrone is

esselt ia l  tor normai brain delelopnlent.  bodl grourh as r lel l  as tbr adult  phvsiologl.

IVlor,eorcr.  i r  has becorne clear that ei .cn snral l  del lc i ts in circulat ing thlroid hornlonc tn

prcgnanr \ \ontcn or l tconates harc permanent adrcrse outcol-nes. In f 'act.  recent *ork

indicates that rel  subt lc thyr:oid hormone insult lc iencr in prcgnant \ \orncn is associatct l

w i th  co_un i t i rc  de f lc i t s  in  thcr r  ch i ld ren . ' "  (Vandcnberg .  rc tc rences  onr i t ted ' )  (AR 719)

"- l 'hr:re is concern fSat these pcrchl()rate-cr)ntanl ini- l ted r ,raters nla\ reprcscnt a hcalth r isk

both as soLlrces o1'clr inking \ \ater and in ' igcr l i ( )n v '( t lcr  f ( t r  l ix; t l  L ' r()P\.  (Sanchcz.- i ta l ics addcd't

(AR 6gg) f luman cxposures to perchloratc "are l ikely attr ibu.ted to both contarr l i r latcd dr inkrrrg

\\ater and tbod: in t-act.  a recent analrsis concludes that a ma.lor i t1 ot 'human cxposurc t0

perchlorat.c c()ntcs f ionl  lbod." lVanclenhrerg) ( ' \R 719)

perr:hloratc is ' 'chcnt ical l l  s lablc r .rhen uet ar-rcl  pcrsistr ;  tbr lOng pcr iods, in geological

s \s ten ts  and in  g round \ \a tc r . "  (Vande nberg)  (A I {  71c) )

. "S tuc l i cs  harc  sho*n  tha t  pcrch lo ra tc  i s  no t  ph \s ica l l l  o r  chent ica l l l  r c ta ined b1  so i l  lh t rs '

pcrchl i )ratc rs largclr  t ransported into anci through soi ls with i rr igat ion i ' rater and thc

perchlorate croncentrat ion o1' this \ \ater is the ntost rel iablc cst inl l t tc o1-pr lant arai lahlc

perch lo ra te  o \e r  3  g rou ing  jcasor l  (Sanchcz)  (AR t r90)

ora.gc trces takc up pcrchloratc with i rr igat ion watcr.  and the ct tncel l t tat ion in thc l -rui t  i '

h igher than the concentrat iol l  i t t  the rrr igat ion \ \ater:  T'he Szrnche t 'dala showcd that orangc trccs

in L,rma L. inda. cal i tbrnia. i r r igatecl  \ \ i th contanrinated rvel l  $ater with a perchlorate lerel  ol- l l {

p p b . p r o d u c e c l o r a n g e s w i t h a p e r c h l o r a t e l e r . e l o f 3 t t p p b . ( : \ R 6 9 0 . 6 9 ] ) I . h e C a l i t b r n i a d r l r - r k i n 9

* 'a tc r  sa [e t r  l im i t  1br  perch lo ra te  rs  6  pph 
r  ( ' {R  b ] ( ) '  617)

--  
r  Th..  

"Unr. t*r io,r 'ppt,  
mcans "parts pcr bi l l ion " I t  is s imi lar t0 pcr ccnt '  eretpt thc

cxpression is - .per bi l i i rn" , .uih. ,  tnun 'p.*. j r ; ; t [ ; ; i  "  ' ihus. 
50% is the sanic as 500'000'000 pph

A statenrent tnat i l  certain nlater ial  has a perchloratc concentrat ion o1- 18 ppb can bc

cc,nceptr:aiiz-ed as #ffi;;;; itiili"; il;l'! ;Il:.lll:1"""' contains 18 pounds of

pe.rchlorate. Concentrations expressed in'ppb ale-e1Lii)il:tt t0 c0ncentratiotts e\pressed as

mlcrogr iams per xr logram (pg/kg) or micrograns per l i ter  1pg'1l)( for  r ' rater solut ions) '  ( r \R 7l0t

Pet j t i on , - - r ' .  Op tn ing  B r i c ' f  t  BS  l - 196 r l  t
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,\s i.later e\aporates tiom a tree into the air. salts that harve been taken up in the tree wrth

the inr igat ion \ \ ,ater are Ief t  behind zind accumulate in the tree. (622) Accordingl l .  sal ts in plant

t i s s u e s a c c u m u l a t e t o l e r c l s t h a t a r e h i g h e r t h a n i n t h e i r r i g a t i o n w a t e r .  ( 6 l l )

Treated municipal  \ \ 'aste$ater can hale perchloratc concentrat i r)ns ransins trorn 1.-5[t  ppb to

700 ppb.  (AR 678)  Eren i f  o ranges d id  no t  accumula te  perch lo ra te .  these l le ls  in  l iu i t  r lou ld

exccc t l  reconrnrcn( led  sa tc r - r  le  r  c ls . '

Sanc,hez assessed pe rchloratc r isk using a benchmark recommended bi  t ;he Nat ional

Academr  o f  Sc iences  o1 '0 .7  n r ic rosrams per  k i logranr  o1-bod"  r . re igh t  per  dar  t0 .7  pg 'kg  d) .

represent ing thc cLrt-o1- l-aborc r ihich cl ' tc 'cts begin to occur (rr : lened to as thc "no-et} 'ect rc lerct lee

dose").  ( ,1 'R 692) Vanc' lenbers presents data suggcst ing that loucr antoLlnts al l 'ect thlroid

funct i ,on i rr  adult  \ \ontcn: " I 'he NIIANI-.S dataset suggests that perchloratc cxl losures of 0.1 t t r

0.4 prg: ikg d arc associatcd r .r i th depressed thvroid tunct ion." (AR 720)

l-he Sanchez data shoucd signi l icant l l  h igher pcrchloratc ct)nccl l t rat i t rn: ;  in thc orangc

lear,es; tharr the l iu i t  ret lect ing greater water transpirat ion through learcs. ( . \ l {  692) Thc a\erasc

lh r i t  concent ra t ion  was 7 . - l  ppb  anc l  thc  a rc ragc  lca l -concent r r t io t r  *as  1 . - l l - l  ppb .  ( r \R  692t

Sancl lcz notccl  perchlorate accunrular ic,n in leal ' r  srecn \csetahlcs. ( : \R 688) Vandt 'nhc.rg slr t let i

that "hoth aquat ic and terrestr ial  planrs ciur concentratc perchlorate morc thar l  100-tbld ovcr \ \alel

ler els."  t  .A.R 7 1 t)  t

,  
-  

S.".h. ; i i -ut .O the perchlorarc exposl i rc l ionr.eat inu oranges ui th a perchlorate level ol

- l .g ppb. vihich r*u, G median perchloratc ' lerel  ot 'a l l  the or, inges sanrpled in the studl '  and

conclu, lecl that thc poi.nt i" t  .*po.ur.  l rom-1.8 ppb i l  the,edible t iLr i t  is sr lal l  relat i re to the ntr

eftec.t  refbrencc, iur.  r . i t rn.rn.r .nd.d b1 th. Nat ional Academr ot 'sciences (,r \ l {  691) l 'he othcr

i . r igrr iun sources includcd in thc Sanihez study had nruch lower perchloratc lc 'c ls t l - ran the I-ortrr t

Linda wel l :  manl,had no detectabie perchlorate (AR 691) Sanchez assesseci the r isk of

; i ; ; r"r ; ; r ing.:r t in lutcs of arerage_dai l r  f iesh orange.consttmption lor adr ' r l ts ( ' l '19 kgida) )ant i

children 1. I  07 kgrda\:t.  iAn 692 ) F or 
" i"!p!. 

the iai l l  exposure 1!.-1n adult f iom l iuit  that had

a p e r c h l o r a t e l e r c l  o i i : b p r . g ' k g * o u t a t ' . l O j : p g . (  1 1 9 ' x : . : O  -  6 l . l ) '  l h r ' r s ' f o r a T 0 k g i i d t r l t '

the dai l l  exposure *o ' ld  be-0.bq n. , i . rog i* t  p . i t i tog. t '  o f  bodl  *c ight  (62 '3 -  70 -  0 '89t '

r ihich is rabbreriated 0.89 pg'kg bri.  . \?ai l1 erposu.Jof 0 Ug pg' lkg t '*:ercereds the n. ef ' fect

re |e rencedoseo f0 .Tpg , / kgb r r ' r ecomm.na .a t , . i l neNa t i r rna lAcad im 'o | sc iences ' ( . \R6c )2 t
For  a 10 k_c ch i ld .  the dai l l  e \posure 

"* iJ  " . r - - : .7  
ug, 'kg b* .  a lmosr  - l  i inrcs the recommended. t r

eff 'ect reference dose (AR 691)
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1

2

,\

;t

5

6

7

8

9

l 0

l 1

l l

i i

l - l

1 5

1 6

1 7

I t t

1 9

Ir)

l l

2)

21

2 6

2 7

l8

l?erchlorate can be introduced into rnunicipal seu'ers as

proces,ses that use p,:rchlor ic acid. ( i \R 616-678) According

Enr i ronmental  Prci tr :ct ion (  IUDEP) Draf i  Report :

'waste discharged fiorn industrial

to the Massachusetts Departnlent ot

"Perch[rr ic acid has the same unique and desirable propert ies as percl i lorate sal ts:  a

pouerf i r l  or idiz ing a-qcnt that is at  the same t intc sale tc '  use. \ \ 'h i le the r :r tent of  i ts r ' isc i t l

Massachusctts is not at the presept kno*n. it i.s tlaur lhul intlu.slt' iul-.:c'ula tlisc'hut'ga,s ttl

l ) roLC.\ . \  y ' (r . \ rc, \ t ' ( t let ' . t  t 'g l lu ir t ing / l r l r  ntutar iul  hu.s lhe Tttent iul  t ()  ( ' reul t  s igni l i t t t t t t  i t t t1t111 11

I r . t  grgurt tht  ( t  l  (  r 'nd .s tgJttc ' t :  r t  ( t l  e t ' .  (  l ta l lcs addcci '  )  (r \R 676 )r

In 100-l  the \ lDEP inrcst igatct l  perchlorate contanrinat ion in thc Mcrr i r lack Rirer- thc

second largest r t r ,er in Massachr.rsetts.  (AR 677) I-hc contaminat ion rras l raccd upstreanl to a

comnrunin \ \aste\\ater lreatntcnt plan1. ( ld.)  l 'hc etf luent t iom the treatnlel l t  p lant shoried

cons is tcn t  le re ls  o f 'percS lora te  in  the  range o1 '350 ppb to  700 ppb ( . ' \R  678)  lhe  t rea tmcnt

p lan t  s rs t r :n l  \ \as  a  seconc la r r  t rca tn tcn t  s \s ten t  t i ra t  sc r rcd  a  co t r l t l tu t l i t l  o1 '50-000 ( ld ' )

In res t iga t ig ls  idcn t i l l cd  the  sor : rcc  o l 'perch l r ) ra1e to  bc  r insc ' \ \a tc r  d ischargc t l  to  the  ser rc r  h r  r t

p rocc ,ssor  o t ' surg ica l  and nrcd ica l  matc r ia ls .  ( ld . )  Ihe  companr  uscd approx tnra te l l  220  ga l lons

o1'perchlor ic acid ;rer month. ( ld.  t  I ' l - rc compan) subsequent l l  used ion-crchangc technolt) ! \  l r r

reducc  perch lo ra te  le ic ls  in  thc 'compan\ 's  d ischarsc  to  bc lo*  50  ppb '  ( ld  )

I I l .  REGI ' iLATORY SLrMM'drR\ "

l -hc State Board consists of l l re ntcml"rcrs rcpresent ing the statc at large that the Ciorernor

a p p o i n t s t . r - i r c a r t e r m s .  ( \ \ ' a t e r ( ' o d e r \ s \ 1 7 5 .  1 7 7 . 1  l ' h c l - e g i s l a t u r e h a s d i v i d e d t h e s t a t c i t l t t r

nine regiens. and 1or each region iras cstabl ished a I tegional \ \ rater Qual i t r  ( ' r rntrol  Llourd

( . .Reg iona l  Board ' ' ) .  (s ia te r  code 5 \ r \  13100.  l l l 0 l . )  Hach I teg iona l  Board  cons is ts  o l .n ine

m e n l b e r s t h e C o r e r n o r a p p o i n t s t b r ' l l e a r t e r m s .  ( W a t c r C ' o d c 5 \ t s  1 3 1 0 1 '  1 i l 0 l ' )

+ ":\ l though a strong
cnr  i ro t tn tent .  due to  the h igh
(Cl0r) .  Moreovcr .  g i rcn i ts
in thre same manner as other
media."  (AR 6 '10)

oridiz ir-rg ag!-nt.  the p'--rchlorate. anion is persrstent in. the

act i \at ion energ) as's. ' ,c iated i i i th i ts tabt iot ic)rcduct ion t .  chl .ratc

l;iil ;h;;;; i.n;li1 f.,.i'to'ut1 1:::-::t 
torm c''rmPleres ti ith'ietar s

anions. and. rn rts ronic state. does not readilr sorb to enr ironme niai

Pet i t i one r ' r  Open ing  B r i e f  t  BS  l l 963 l  r
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The Porter-Cologne S'ater Qual i t l  Control  Act ( the ".A,ct")protects the qual i t r  of  the

$aters o1' lhe state- including both surtace r\ater and ground water.  throLrgh a prermit t ing prr)cc:\

tha t  c ln t ro ls  thc  d rscharge o l " 'u  as tc . " '

' fhe 
Act requires pcrs()ns to rcporl  proposed discharges of qastc.  that could adrcrselr

af l 'ect the qual iN of '1hc \ \atcrs ot- t i re slale to thcir  local Rcgional Board. 1\ \ 'ar:er (  odc , . \ , , \  11160 r

Regic,nal l3oards ntar rcqLrire tc-st inu tL,  asscss the sa1'et1 o1' thc dischargc. ( \ \ ' i l ter ( 'ode , . \  l l167 )

Reg ic 'na l  l loards  issue pernr i t s  ca l led  " \ \as tc  d ischargc  requ i rcments . "  (S ia te r  f 'ode  r \ r l  l i 16 l . )

As an exarnple. a t-actorr nrust c ' rbtain a permit  l iom i ts local l {egional l loard trr  discharqc \ \astc

into a r ivcr.  . , \  rainstornr nra\ uash cl ienr icals l ionr thc lactorr s i tc inlo thc r i rcr.  and that s lonrr

\ \a te r  \ \ i l l  be  cons idered a  d ischarsc  ( )1 ' \ \ i l s tc  rcqLr i r ing  u  penr i t .  lhc  lbc to r r  rna l  pont l

\ \aste\\aterr on si tc.  causing \ \astr ' \ \utL-r t ()  pcrcolate down through thc soi I to the ground \ \a1cr

and contaminatc  thc  d r ink ing  watc r  ue l l s  o f  nc ighbor ing  honteo*ncrs .  lha t  a lso  u i l l  bc

cons i rJered  a  c l i scharuc  rc r l r r i r ing  a  pcrn t i t .  Pern t i t s  n rus t  p rc \en t  nu is t tnce-  uh ich  inc luc les

a n \ t h i n g  t h z r t  i s  i n j L r r i o u s  t o  p u h l i c  h e a l t h .  ( \ \ ' a t c r  ( ' o d c  s \ r \  l l l 6 i ( a ) .  l l 0 - i ( ) ( n r )  )

lh re , ' \ c t  au thor izcs  1 \ \ r )  t \pcs  o1-*as te  d ischarge rcc lu i rcn tcn ts  - -  " ind i " idua l "  and

"genc ' ra l . -  ( \ \ ' a te r  ( 'ode  r \  l j l 6 j ( i ) (1 ) . )  ( ienera l  \ \as tc  d ischargc  rcqu i re t l cn ts  co \c r  a  ca tcsor \

o t 'd ischargcs  and a  la rge .  nuntbcr  o f  pcrn t i t t ccs .  I io r  e rarnp lc .  p i l cs  o l ' c l i r t  a t  cons t rL tc t io l . t  s i t c :  r t ie

pronc to bc *ashcd into strccts.  drains and adioining propert ies durin,s rainstorms. General  \ \astc

discharge requirements ma) be issucd requinng that remedial  measurcs be taken at constrt tct iot t

s i tes. such as pcr irnetcr sandbaggins t l 'ontractors thett  "enrol l"  in the gcncral  pernl i t  rather thal l

obtaining an indi i idual pcrnr i t .  State l loard general  pcrnt i ts appl l  state*idc. Rcgional l loart l

general  permits appl)  onlr  in thc spcci f ic rcgion.

Chapter 7 ot ' the , \ct  c-stabl ishes report ing and pcrn-r i t  requirements fbr the t tse ot ' recrclct i

\ \a tc r  and \ \ r r te r  recvc l ins  tac i l i t i es .  I 'he . , \c t  de t lncs  recrc led  water :  . ' 'Rccrc led  \ \a1er "  mea l I5

t  The.qct  is  set  tbr rh in  \ \a ter  Codc ,s i  11000 ct  seq.  
' lhe 

Act  def lncs "*astc ' '  as tb l lo*s:
" 'WaLste' includes se\\ 'age and an1 anci al l  other r.raste substances- I iquid- st l l id- gaseous- or

radioactir,e. associated t i i th human habitation. or of human or animal ongin. or from anr

prodricing. ntanut'acturing. or processing operal ion. incl.uding *asie Pl".t9{.: I fhin contatners t ' t l

i ino,.t ' . inature prior to.-and io, pr.pus.s of. disposal." (\ \ ' i i ter Code \\ 1i050(d)')

Pet i t i , . ' ne i ' \  ( ) p , : n i ns  B r i c i  r  BS  l - 1 i l 6 l l  t
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\\ 'atcr. rvhir:h. as a result of treatmcnt of *'aste. is suitabie for a direct benellciaL use or a

control led use that would not othenrise occur and is therefbre considcred a valLrable rcsourcc.

(Water  CoCe $  13050(n) . )  I -he . \c t  requr res  persons  to  repor t  the  use  o f  recrc led  r i ,a te r  in

adran,:e to thcir  local Region Board. ( \ \ 'ater Code t \ t i  13,: l l . : i . )  Regional Boards mar rcquirc

tes t inE l  to  a rssess  th r - '531 i1 ,  o1 ' the  rcc rc led  \ \a te r .  ( ld . )  Reg iona l  Boards  issuc  1*o  t rpes  o1 '

pern"r i ts authoriz ing the r :sc of recycled r iater:  ' 'water recrcl ing requircments" and "mastcr

recyc l ing  permi ts . "  (Water  Code r \ : \  l l -513.  13523.1)  Master  rec , rc l ing  pernr i l s  a re  in tended to

co \er  a  la rgc  uuurber  o1 'users  and arc  i ssucd to  supp l ic rs  o r  d is t r ibu tors  ra ther  lhan uscrs .

' l ' h r :  (a l i tb rn ia  Depar tn ren t  o l 'Pub l i c  I l ca l th  has  es tab l i shed s ta tc r i idc  recvc l ins  c r i le r ia  i r r

Ca l i fb rn ia  C 'oc le  o1 ' l {cgu la t ions .  t i t l c  l l .  d i r i s ion  -1 .  chapte- r  3  ( " t i t le  l l " ) .  I i t l c  l l  requ i res  tha t

recrc lcd  ua tc r  rcce i rc  cer ta in  le re ls  o l - t rca tnrcn t .  c lcp t -nd ing  r . rn  i t s  p roposcd t tsc .

ln  a  to i le t  bor i l t in r  par t i c les  o t ' t cca l  mater ia l  n rar  bc  suspcndcd in  thc  n 'a tc r  g i r ing  thc

w a t c r a c l o u d r  a p p e a r a n c c .  I h e p r c s c n c e o l ' s u s p e n d c d s o l i d p a r t r c l c s i n * a s t s r a t e r i s t h c

mean i r rg  o t " ' tu rb i t l i t r ' -  used in  t t t l c  t l .  I ' r in ra r \  s tase  t re i i tn t r :n t  in ro l res  l t l l o * i r lg  so l ids  to  sc t t l c

to the bott ,om. which helps reduce turbidi tr .  "secondan" treatmct l t  l 'ncans oxidat iot- t  -  bLrbbl ing

a i r  o r  c , \ ) 'gcn  th rough thc  water  to  c rca tL-  d isso l red  o \ )gen.  Ox ida t ion  pron lo tcs  thc  ac t i r i t r  o l '

micrg-grganisnts lhat break d9*n organic nrattcr.  which hclp:;  rcducc odors. "Tef l iarr"  t reatnlcl l t

mean:r f i l t r : r ing thc \ \ater to recluce turbidin t t t  certain standards.

T i l le  l l  p ro r idcs  lha t  rccYc lcc l  \ \a te r  sha l l  bc  a t  leas t  "und is in t tc tc -c i  sccondar r  recrc led

\\atcr qhcn uscd tbr surtacc i rr tgat ion of orchards wherc thc recrclccl  rrat t ' r  c l t rcs t t t l t  e()nlc l l l

conra , ; r  r . r i th  rhe  ed ib lc  por t ron  o f  rhe  c rop .  ( l - i t le  l l .  \  6010 ' l (dX I  ) .  )  " [ ' l nd is in t ' cc ted  scco t t t l r t r r

reclcled r tatcr" s impl l  n. Icans oxicl ized \ \aste\\ater.  ( ' I i t le 2-1. tS 69391 900 )

For crop irr igat ion. t i t te l l  s highest standard is "disinf-ectct i  tcr t iarr  rccrcled \ \ater-"

which appl ies rrhen recrcled *ater is uscd l i r r  the surt-ace irrrgat ion of 1t locl  crops \ \hert-  thc

recrcled r ,rater conres into conract rr i th the edible port ion o1-the crop. ( l ' i t le 12. s\  60i04(a)( l  )  )

' . [D] is intected tert iar l  recycled water" means waste\\ater ha:;  been t l l tered and subscquent lr

dis int-ected. (Ti t le l l .  \  60301.2i0.)  
' ro 

be considered "f i l tered." the n'astewater must bc

oxidized rrnd Sl tered to meer speci t ic  turbidin standards.  (Ti t le l l .  \ \  60101.: i10.)  Dis int 'ect ion

R
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means reducing organisms that cause disease. or "pathogenic" Organisms.n l- ir le l l  does nol

dictate the nrethod of dis inf 'ect ion.

hypocnlor i te to the \ \ 'ater.  Sodrum

IV. THE, ORDER

T'he Order in this case constitutes seneral * 'astc discharge requirenlents lbr recrcled

\ \ ,a ter  use issued under  S 'ater  Code , \  l i163( i )  (AR 1.9)  .  To obta in coverage (enro l l )under

the Orclcr. an applicant submirs a "Noticc ol ' lntent" to the local Regional Board' (AR l6) 
- l 'he

appl icant cannot procced Llnt i l  the l {cgi t lnal  Board -gircs i ts approral .  i ih ich is a nt inister i i t l  act

per tb rmed br  thc  l r \ec l l t i \e  Ot t rcc r  r r i th  no  rcqu i rcmcnt  o t ' l  p t rb l i c  hear ing . *  i ; . \R  16-  l9 )

V.  . IT IRISDICTION

'l-his;  ( .ourt  has jur isdict ion orer this Pet i t ion plrrsuant t , . r  ( 'odc ol-C' i r i l  [ ' ' rocedure r \  109'1 5

Sect ion lgg.t .5 soycrns rer ieu o1'a State Uoard "orcler."  inclr"rding "a l lnal  act ion rn an

ad jud ica t i re  p roceed ing  and an  ac t ion  s r - rb . j cc t  1o  Sec t ion  l l i : i l  o1 ' t l i e  ( io re rnnrent  ( 'ode . "  ( \ \a tc r

Co< ie  r \  1 j ; j j 0 (g )  )  The Ordcr  in  th is  casc  is  bo th .  Ac t ions  sub jec t  to  Sec t ion  1 l l - i l  o1 ' thc

Governm,:nt ( 'ode include:

-. ' l  hc rssuancc..  c ieniai .  or rcrocat ion ol-r l r r . r1c t l i .sc 'hur,qa reqtr i rcnrart l . \  ut t( l  Ptr trr i ts

pr t r \uunr  ro  Set , t i r t r t . s  l3 l6 - l  t tnd  l3 i - '  o l  lha  I l ' u ta r  (  r r r l c  and \ \a i re rs  i ssLrcd  p l l rsLra l l t  t ( )

S e c t i . n  l l 1 6 9  o t ' t h e  S i a t e r  ( ' c , d e . "  ( G o r .  C o d c  s \  1 1 3 5 2 ( b ) .  i t a l i c s  a d C c d . )

{ ,  n .  * " r r , f . ' . ' , l . f  i s in lcc red- "  u i th in  thc  n rean ing  c ' l ' d is in lcc ted  tc ' r t ia r r  rcc rc lcc i  u i t te  r

but al lor^ 's rar ious methods. including adding sodiun-t

h1'pochlor i te is the act i re ingredicnt in hoLrs;chold bleach.

the r , ,aster.ratcr nt l lst  ntcet both (a.)  ancl  (b):  t .  :  - l
(a )  (1 )  

- l ' he  
\ \as lc \ \a te r  nus t  be  sub iec tec l  to  t r  ch lo r ine  d is in l ' cc t ion  procc-ss  I t t t

a  cer ta in  spcc i l rc  t in rc  tb l lo* ing  t i l t ra t io r r '  t r r

( l )  Sub. iecrcd ro a Jis int 'ect inn"pro..r ,  that.  r ihcn cgmbined with t l l t rat igr l '

has been o.nronrt iot .J iu in". t i i  art :  certain r  i ruscs to a speci l ic standarci '

(b) After the aisinfeci ion proc.s,  th. .number o1-strn i r  ing so-cal led "col i f i r rnr"

bacrer ia is bclow ."no' in specif ic l in. i ts.  (Ti t le 22- ts 6936;1 130')

.  - l -he 
concentrat i r)n ot 'sodium l-rypochlor i tc in comme:rcial  solut iol ls ral lges l ionr aboul (r""

(br r ie ieht) in htruseh. ld blcach. to up tL about i69' i ,  (b) r ie ight)  in s. lut ions used at \ \aste\\atcr

i r .ot .n. i t  faci l i t ies'  (AR 670)

, .  J 'he hearing transcr ipt  s iro$s rhat l {egional Board. l t rproval is a nl inistcr ial  act $i thtr t t t  r t

p u b , i c h t : a r i n g .  ( S e e r \ R l i i - 1 5 1  ( a n e r c h a i g e  b e t w e e n t h e ' C h a i r o f t h e S t a t e B o a r d a n d M r '

Resan. Sienior Statf  C.unsel to thc'srut.  gouri t ) .  see also AR l l4 (an cxcharrge bet$'een the

Chlir of thc State goaiJ and Nlr. nis1top--lLut--f Utputt Dir':ctor of the State Board')

Pet r t i one r  s  Openrng  B r l e f  r ,  BS  l l 9o - l l  r
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- l -he 
aLbore-quoted language reters to " \ \aste discharge requirements" issued pursuant tn

Sect ion 13^163 r i i lhout dist inguishing betnecn " indivrdual" or "general"  \ \aste discharge

requ i rcments .  Both  t \pes  are  issuec l  pursuant  to  Sec t io r r  1326- l  (and Scc t ion  13377) .  S incc  thc

language o f  Goremnlen t  Codc Sect ion  11352 docs  no t  make a .nr  d is t inc t ion .  o r  car \c  ou t  an \

sub-categot i"r  of  'nrastc discharse rcquirentents. the languagc is properlr  construcd to includc borh

ty 'pes o1-w':rste discharge requirements. "

V I .  STANDING

Peti t ioner has publ ic inte-rest standing to br ing this act ioi- i .  Wherc thc quc:st ion is one ot '

publ ic r ight and the objcct ol 'nrandantus is to procLrre the enf irrcenrcnt ol-a publ ic dun. the

pet i t ioner nced not shou anr legal or spccial  intercst in thc result .  bccause i t  is sut l lc ient that thc

pet i t ioner  i s  in tc res ted  as  a  c i t i zcn  in  har ing  lans  cxccuted  an t l  the  du t r  in  qLrc : ; t ion  cn fbrccd .

(R iu l t t t  ( . . ' i t , i :a t r .s  l io r  Ra.spor t .s ih le  Gro t r th  r .  ( ' i t . \ ' d  R iu l t r . , (2011)208 ( 'a l .App. .4 th  89c) .91 ' l  l l ' l f )

C ' a l . R p t r . 3 r l  I 2 l :  D i u :  t ' .  ( ) u i t r t r i u r u t  ( 1 9 6 9 )  2 6 8  C ' a l . A p p . 2 d  8 0 7 . 8 1 1 - 8 l l  [ 7 +  C a l . R p t r .  ] - 5 8 1 . )

I h e  r : n t i r r c L ' m e n l  o 1 ' a c i u t y  i s a n r a t t c r o l ' p u b l i c r i g h t u ' h e n i t i n r o l r e s a r n a t t c r o l

"s ta te r r ide 'concer l .  (D iu : .  . \ ' upru . l68  ( 'a l .App.2d  a t  p .  8 l l  ,  [ J t tu r t l  r t l  S t t t ' i u l  I I ' t : l l u re  v .  (  t t t r t t t t

g f  L o s . l n g c l c s  ( i 9 - + 5 ) 1 7  ( ' a l . l d  9 8 .  1 0 0 - 1 0 1  [ 1 6 ]  P . l d  6 2 1 ] 1 . 5  I h e  S t a t c  l ] o a r i j  a d n r i n i s t e r s  a

statc\ \ ide program ol 'water qual i ty conlrol  l i r r  the bcncf l t  o1-al l  thc people in thc state .  I 'hc Statc

Board in i ts Ansr. icr admits that " the control  o1'recrcled water qual i t r  t t )  protcct human health is l

mater crf  stater i ide conccrn." (Ans$cr.p 3: . ;ac uls0 \ \ 'ater code : \  11000: I luntpsttr t  t "  ' \ t tpcrrt t r '

(o t r r t  1 lc ) ' , t71 t r7  C 'a l .App.3d  171.  181 1136 Ca l . l {p t r .722] | . )  
' l he  

p ropcr  per tb rmancc  b1  the  Sta te

Board of i ts statutor l  dut ies uncler the sratc\ \ ide prt 'uranr is a nrattcr o1'pLrbl ic r : ight.  (Dirr : .  ' \ t tpt ' ( t

268 C 'a l .App.2d  a t  p  8 l  l  )

pe.titioner alsg has standing becausc as a farntcr- he hars an intercst in tfre Orcler tlver atlci

abo'e the interest held in comnton u, i th the publ ic at large. Vrater agcncics and suppl iers

throui3hout Cal i lbrnia can rel l  on and use the Order in ef- forts; to con\ert  al l  t 'armers in the state i ()

recvcled $ater use. The class of persons that nla) 'bccome direct l l  subiect to t :he terms tr f  thc

, Siince Section 10q4.5 applies to seneral \\aste dischiir-ee rt 'quiremcntrs. Chapter -l '5 01'thc

Admi.nistrari i e Procedure Act aiso appliei. (G.r . Code \ I 1 + 10. 10. )

l 0

Pe t r t i r r ne r ' s  Opr :n inu  B r i e f  t  BS  i l 96 l l  t
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order include "Producers. DistribLrtors. and L.isers." (AR l2) As a califbrnia larmer. petirioncr i:

a member 'rf t l-ris class.

VII .  ST,{NDARD OF REVIEW
- fhc 

cOurt "rer iel i Is j  quest ions o1' lar, ,  de noro " ( [ ) t rnc,urt  t .  l )apttr tnr( ,pt  ( l l  I rg. .st tr t r t t , l

' l c l n t i r t '  t . 2 ( ] r 0 0 t  7 7  C a l . . A p p . ' l t h  l l 6 t r .  l l l 1 l 9 2  C ' a l . R p t r . 2 d  l 5 7 l . t  I h i s  c a s e  i n r , o l r e s  n o

l lndar t ten t ra l  res tcd  r igh ts .  F ind ings  o1 ' lac t  a rc  re r ieucd undcr  the  subs tan t ia l  e r idcncc  s tandar t l ,

( B x b , r  y  P i e r n o  ( 1 9 7 1 ) . 1  C a l . 3 d  l l 0 .  1 1 1  [ 9 j  C ' a t . R p r r .  ] 3 1 1 . )

VI I I .  ARGT iMENT

A. The Order Is Not Surrrrorted I} The Findines

I -he Cal i lorn ia SLrpremc Corr r t  has held:  " \L 'c  lur ther  c :onc lude that  inrp l ic i r  in  see r i ( )n

1094 -s is a requirement that the agencr r ihich rendcrs thc challenged dccisit)n nrust set lbrth

t lnd ings to  br idse the anal r t ica l  gap bctucen the rar i  cr idcnce 'and Lr l t imatc dcc is ion or  order . "

(T i t p t t r t g t t , l . ; . : r t  f o r  u .S t ' en i t ' ( ' on tn t tn t i t . t ' t '  ( ' oun t . t ' t f ' l , os , .1nga le .s  (197+)  1 l  ( ' a l . l d , i 06 .  515  l l l l

C a l . l { p r t r . 8 3 6 l : G o r .  C o d c  r \  I  l - l l 5 . l 0  ( a r ( 6 ) . )

l 'he Ordcr lai ls to set fbrlh l indings that bridgc the analvt ical gap Lretwecn the rair

c t ' idcnce t tn  perc l t l t t r i r te  and the dcc is ion that :  " l l r  rest r ic t ing lhc use o l ' rccrc l , . 'd  i la lcr  t ( )  t i t lc  l l

requi renterr ts .  th is  Ordcr  cnsures that  recrc led uater  is  uscd sa le ly  "  ( , , \R l l )

I-he Order contains no f indings or-r perchloratc -- i t  nt:\er mentions perchlorate at al l .

With a complete Iack of f indings. i t  is impossiblc to knon *'hr, the State I loard dccided that t i t lc

22 ensLrres that perchlorate ler cls arc satc lbr citrus.

Proper t indings de nronstratc that the de cision rests solel\ on the legal rules and cr idcncc

adduced at  the hear ing.  ( ( io ldhcr .q \ . , \c , / / . r  (1970)- i97 t  .S.  l5 ; .1 .  171 l l , i  1 . . [ rd . ]d  187.90 S.( ' t

10111.)  Inadequate f ind ings leare room tbr  the poss ib i l i t l  o t -an erroneous c ic tc : rminat ion.  ( lo . r

. . l l t r t n i t o . s L t a n  I l o . s ; p .  l 1 c ' . r . l t t ' k n c r ( 1 9 7 8 ) 8 6 C a I . , \ p p . 3 d 1 1 7 . - + l , i [ 1 - 1 9 ( ' a l . l { p t r . 9 8 ] . )

Petit igner belieres that Respondent uoulcl agree that the lbl lo"r ing hrpotiret ical dcterminalions

are al l  erroneous. 
- l-hese 

are hypothetical examples onll :  thcy do not appear in the Ordcr:

o -[itle 
2,? scr,s fbrth numerit'lintits /itr perchlorute in rect't'lt'tlwuler thut ure su/e lrt t'itru:

The reclcled \\ater prttvisions of t i t le 2l do not mention perchlorate.

t1

f )e t i t l r - 'ner 's  t jperr inS Bnei  t  BS 1 l ( )6 l l  r
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-title 
2'7 rt'quir<:.s ret't 'c'led v(tter to be tli.sin/et'tad. The tli.sin/bc'tion prgt,a.r.l 1iil rcntot.(,r.r

perch l t t ru te .  A  comnton l r  used d isLntec tan t  i s  sod ium h lpoch lo r i te .  (A I t  b l5 .  675)  
- fhe

adCi t ion  o t ' sod iunr  h rpoc l - r lo r i te  * i l l  no t  remo\e  perch lo ra te .  i f  anr th ing .  i t  r . r i l l  add

perch lo ra te  ( : \R  6 j0 -6 j  1 .  675 )
'l-itle 

2,7 retluirt:s thol the turhitlit.t o/ the v'u.ttev'(rtet'be re,:luc,ed. Recluc,ing turhitlitt tril l

raLlut 'e perchlorute to.sufa l imit . t .  in \ \atcr perchloralc is rrot  in suspension. i r  is a dissolrcd

an,on .  (AR 6 .+(J )

o Pel i t i t tnar ' . ; .sc ' ienl i . l i t 'ur t ic ' lc.s xare ,qot gi t 'en unt treighl  bec,uu.se the urt ic ' l t : .s htre been

discrat l i led ht . :uh.scqucnt rc. \cut 'L ' l1.  Pcl i t ioner is auare ol  no such rescarc[-r .

I t  i : ;  in lp t l ss ib le  to  kno*  thc  bas is  fb r  the  Sta te  I loard 's  dec is ion .  I t  i s  u  n ra t te r  o t '

specu la t io r r '  Spec t r la l ion"  hor te rc r .  i s  no l  pcnr i t tec i .  I ' hc rc  i s  "no  rgsn t  lb r  thc  conc lus ign  tha t

thc  [ .ec is la tu rc  uou ld  harc -  bc-cn  conten l  to  hare  a  rc r ic - * ing  cour l  spccu la tc  as  to  thc

admin .s t ra l i l ' e  agenc l ' s  bas is  fb r  dcc is ion . "  ( ' l -opungu. , \upru . l i  ( 'a l . id  a r  p .  - i15 . )

I ] .  f 'he F' indings Are Not Suoported Bt 'Substant ial  Evidence.

Pet i i t ioner  contes ts  thc  dec is ion  tha t  " {b ly  res t r i c t ing  the  usc  o l ' rcc rc lcc l  \ \a te r  t ( )  t i t l c  l l

r cqu i rcn tcnr ts .  th is  Ordcr  cnsures  tha t  recrc led  ua ter  i s  used sa l 'e l r . "  l t ' th is  i s  cons idercd  to  b re  a

t inding. i t  is not supported br substant ier l  cr id.- 'ncc' .1"

Stat.e f ]oard stal f  introduce d no cr ic ience regarding pcrchloratc.  \o onc: mentioncr l

perchl,rrate at thc hearins. Ti t ic l l  does not mcnt ion perchlor,ate. State Board stafJ ' introduce(l  n()

evide-nce that thc purposc or cl lcct  ol ' thc t i t lc l l  cr i tcr ia is to reduce or renr() \c pcrchloratc t iorn

munic ipal  'waste\\  ater.

l 0 s u b s t a n t i a l  e r i d e n c e h a s b e e n d e l l n e d i n t u o w a \ s :  ( 1 ) a s c r i d e n c c o l ' p o n d e r a b l e l e g a l
s ign i f icance.  reasonablc  in  naturc.  credib le .  and of  so l id  ra luc,  and ( l )as re lerant  er idence that  r t
reasonable mind might accept as adcquate to suppon a conclusion. (( 'ourttt  ol Sun Diegtt t '
.4 .sses^smen,r . lppeul .s  Bt l  . \ 'o .  -?  ( i983)  1.18 Cal .App.3d 548.5,5-5 [95 Cal .Rptr .895]- )  Anabuse
of discretic,n is established if  t indings are not supported bv substantial eridence in l ight of thc
r,hcl le record. 

' l  
he substantial er idence standard requires the rer ieu ing cotlrt  to consider al l

relerant er., idencc in the record. including er, ' idence that lair l l  detracts f ionr the eridence
suppof i ing the agencr 's  dec is ion.  ( (ou i t . t '  r t 'Sun Diego. . \ t tpru. l '18 ( 'a l .App.3d at  P - i5 ,5:  B i rht  -
t t ,p, 'n.4 eal.3d at i ;O n.:: .) Petit ioner has the burden of dernonstratinglhat the f indings are n()t
supported lor substantial eridence. A parry challenging the sutf iciencl of the eridence must

sunimari.e ind cite to al l  nraterial eridencie. not just eridence f-aiorable to the r:hal lenging part\

l l

Pc t i l i ! - r ne r ' s  t ) pen ing  B r t r . t '  t  BS  I  l q { ' l l  ,
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fhre 1gc6t6 contains no evidence that conf l icts r , l i th the evidence that pr: t i t ronerpresenred

aboutperch lo ra te '  Thater idenceshor . r ,ed tha tmun ic ipa l  uas tewatercanhareperch l . ra te  le ie is

measuring l iom 150 to 700 ppb. 
- fhe 

er idence shoued that t f re perchlorate lerel  in oranges is

higher than the lerel  in the i rr igat ion \ \ater.  
- fhe 

er idence shor.recl  that l -50 ppb rn ()rangcs rcsr.r l rs

in est inlated perchloratc c\posurcs in !-r iccss o1-the rel-erence dose rccomnrcndet l  br thc, \ i i t i rnir l

Acader r - r1  o l -Sc icnces  lb r  adu l ts  anc j  ch i ld ren .  I -hc 'c r idcnce showed tha t  therc  e r is ts  c ia ra

sugger; l ing that the rcfcrence dosc rcconrnrcnded bi  the Nat ional . , \cat lenrr 9l l icrences is ' . t

p ro tec t i \  e  o1 ' l idu l t  \ \  ( ) lncn .

ln  l igh t  t l l ' a l l  thc  c r idcncc .  a  rcasonab lc  pers ( )n  wou ld  rake  s rcps  to  p rc \cn t  sc r i r )ps  ip . j  r r r - r

to an t tnbolrn chi ld.  r \  rcasonable person $ould not Llse rccrclcd water to i rr igate oranscs i1 ' thc

water lhas not bcen testcd lbr perchloratc.  A reasonable person w'ould recognizc thc need for

lurther inrr :st igat ion. I -hc Ordcr appro\es conduct.  the usc ot 'un-testct l  rccrclgd \ \ater.  that

createsi  an unreasonable r isk to publrc health.

' l -hc  
lack  o l ' s r - rpp t i r t ing  er idencc .  togethcr  u i th  thc  de t rac t ing  c r idcncc  l l rescn tL 'd  b \

Pet i t ioner .  es tab l i shes  tha t  thc rc  i s  no t  subs tan t ia l  e r i t l cncc  suppor l ing  a  l rnd ing  rha l  r l -L is  "Order

cnsures that recr clcd u atcr rs Lrscd sat 'elr  "

I X .  ( ' O N C ] L L S I O N

l--or al l  thc lbregoing reasons Pet i l ioner respectful l )  requests that thc Order hc set asidc

Dated: MaLrch -j L 
. 201 .,.

Respect fu l l r  subnr i t tcd.

ANDRIT\ \  t  U l l .SON

(  1 , t - 5 l t v t , -  
( n  .  t - r  ;  [ o  

"  
' -

Andrcu (-. S' i lson
Petit ioner ln pro se

t i

Pet i t i one r ' s  Oper r i ng  B r i e f  tBS IJ ( )6 - l l  I
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pRooF oF SERV]CE By FIRST_CLASS MAtL_CtVtL Il sl I .196.r l

(Do not: use this Proof of service to show service of a summons and complaint.)
I arr over 18 years ol ager and not a party to this action. 1 anr a resident of or employed rn the countv where the mailrnq
took place

My residence or bus;iness; address rs

7468 Dufferin Al'enue
I t ivcrs ide.  (  A 9:1504
On idale) .March i ( ) .  l ( l l i  I  rnai led f ronr  lcr ly  ar ic i  s tater  I { i r ,crs i i lc .  (  a l i lbrn ia
the followirrg docunrents (specify)

Petrt ioner's Opcning Briet '

[] f nu documents arer |sted in lhe Aftachrnent to Proof ctf Service by Frrst-C/ass Meril---Ctvil (Documenls Served)
(form POS-030(D))

I seryed the documernts by enclosing them in an envelope and lclteck one)
a i|L depositing the:;ealed envelope wrth lhe United States Postai Service wrth the postage fully prepard
b I  p lac ing thr :  env,e lope for  <;o l lect ion and mai l rng fo l l ,cwrng our  ord inary busrness pract ices I  am readi ly  fami l tar  wi th thrs

business s practrce for collecting and processing correspondence for mail ing. On the same day that correspondence is
placed for,lollection and mailing it rs deposited rn the ordinary course of busirress wtth the United States Postal Service rrr
a sealed errvelope with postage fully prepaid

The envelope was arddressed and marled as follows

a.  Name of  person servr :d:  l : r ic  lVL Katz.  SLipe1.r ' is i19 l )cptr l  , , \ t t r ) rnc\  ( icr lcra l

b Address of pers;on served:

. l0t) South Spnng Strect. Suite l7t) l
l-os Angeles. (1, ' \  900 i.1

i-] f ne name anl1 address of each person to whom l rnailed the docurnents is l isted rn the Aftachrnertt tc Proof of Servlce

by Flrsf-C/ass Mail-Civil (Perrsons Served) (POS-030(P))

I declare under penalty of per1ury under the laws of the State of California that the foregoinl] is true and correct

Date: N{euch 30. 20i  - \

jVargaret C S ilsorL----
LTYPE OR PRINI  MME OF PERSON COMPLETING IH iS FORM

STREETADDRESs  I  I  I  No r th  l l i l l  S t ree t
M A I L I N G  A D D R E S S

2:"

- t n f l

>V7/*-\ C Ul^r-
I  y ' , " " o ' r oF  tF  p ;a i oN ,  r ,Mp r  |  ' rNC '  ' " ] t " " "

Fcm AEparlve{ ftr Optronal Use
-Jud'c€i CClncrl Of Cali lo- a
l,OS'a3C iN* Ja.Yil l 1 2l| i,.

PROOF OF SERVICE BY FIRST-CLASS MAIL--CIVIL
(Proof of Service)
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ANDRE,W C. \\ 'IL,SON
State Bar No. 133062

7468 Dufferin Avenue
Riverside. Cr\ 92504' l 'e lephone:  (95 I  )  687-4171
E-mai l :  acwi lson I  1 'Zt . rahoo.corr

Petilio,ner In Pro ̂ \t:

SUPER:IOI{  COI]R' I  OF TI IE STAI 'E OT'CAT, I I 'ORNI. \

C'OLJNI'Y OF t-C)S ANC}I,,LHS

Cl  rN ' l 'RAi .  DIS I  RI( ' ' i '

Case No.  BS l '19631

PITTII ' ION EtL'S R[]PLY l]RI I lF

L)cpt:
Juclgc:

8 5' l 'hc 
I lonorable . lanle s ( l

Challtrnt
l - r ia l  Date :  . lu ly 28. 2015

1 : 3 0  P . n r .
Act ion Fi lcd:  . Iu l1 3.  2{J14

P e t i l i t r n e t

ANDITEW C. WILSON,

STATE WATEIT
I]OA]RD,

RIISOI.IRCES CONTROL

[{csponclcnt
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Ookluitcl Herilttgt' 'lllittnt'e r'. ('i 1"1' rtl Oukluntl (201 1 )

\'opatrya Asstt. f ttr u Sceni': Contnttmit.v- t' (lour]t)' oj Lo's Angeles" r  
t tg lq t  1 i  t 'a l .3d 5015 [113 ca l ,Rptr .  8361 '

| ' rctct First r ' .  C' ir. t  rt f"f t ' t tc.t (2009) 17"r Cal 'App'4th 912' 930-931

[99 Cal .Rpir . ]d 621 I  .  .  .

W.t t l ' l r idge t ' .  lJ t r rn 's  ( i968)265 Cal  App'2d 82 '  8 '1  171 Cal  Rptr '  39 ' l l

Ststutes

Code of Civi l  Procedure i i  1086' '

Evid,:nce Code $ 600(b)

Gor , ' t :mment  Code i \  1  1 - i10  6 ' ' ' '

Wate r  Code  $  i  i 521 .1 ( r ) "

Srater Code $ 13163(a).

67-68 [76 Cal  Rptr  ld  3561

Cal . l {p t r .  708 |  .

1 c)5 C'al.App.4th 8tt1.
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t. INTRODUCTION

\- ,'! .

One of the kc-r purpos,3s of thigacLjudicatorl process. the proposcd general permit' and thc

commellts and hearing or-r i t .  $as to determine if  reclcled r 'rater was satc enougti for broad trsc

under a statewide general pcr*it .  as opposed to indi ' idual 1'rern-ri ts. Dcspite this. the Stare UoarJ

is clai*Ling that n. mattc.w'hat scietrt isls l ia'e disco'ered about rect 'cled \\ 'ater e otr lanrinants attd

their darnaging ettccts. spcci lrcal l l ' the cftects of perchloratc. a conclttsit l t l  thc ( lal i lbrnia

Departlrent of Public t-lealth (CDPH) reached abottt rec.vclecl water 15 lcars ag'rl allowed

State Board to iguore such:icientif lc ci ' idencc' 
. fhe State Board's posit ion urirkcs a merc

fornralLt-v of the vcrY proce:is on rvhicli it enlbarked'

I I .  ARGUNII INT

, \ .Wa te rQua l i t r 'O rdc r2014 . .009 ( } (TheOrder ) I sNo tSur rpo r t cdBr ' ' f hcF ind ings .

.flrc 
Orclcr rs r-rot supnorted br rfLc linciings as rcquircd bx 

'[rtTttutgrt.'1r'rii 
.frtr u Scanic

Cont t r ' ,w l i l1 ' \ , .  |  ( ) l t | l | \ '  t l f  , ! ' i l s , . lngc/c . r  r '  197; l )  1  1 Cal .  jd  506.  518 [1  l3  ( .a l . I {p t r .  836}  be.e at rse t l l . :

State,3oarcr.s ciccision t. rcjcct perir ioner's argl*rent cbcs r.urt logical lr lol lr* I l 'on the l lndinss

Whenanagc t - t c \ , ' sc l , : c i s i t r ndoesno t lb l l owaSan la t t c ro l . I a r r f i t l n r the [ - r r l d i r rgs . thc

decision rrr trst  bc set aside. 
- l -he 

S'prcurc c 'c lurt  in ' l ' , l t t t r tgtL ci tcd thc casc 'scl ,qir l r^r '  [Jr()( tLlLLt ' \ ' t int '

( - o . t ,  F e d e r u l  ( , . ( , u n t . n 1 1 g 3 g ) g 6 F . 2 d  5 5 4 .  ( , ' - o p i l t g u ^ 1 1  c t r , . 3 d a t p . 5 1 6 . )  
' l ' h c s z r g l r i r r t | c o t t r t

explained: 
. .wrren a deci: , io.  is acconrpa. iccl  b,v f-rndings ' f  f -act.  the re' ie* ing court  can dccidc

rvhetrrer the clecision reacrrcd br. the court  0r conrnr ission rblrorvs as a nratter.1 ' ler i  f iom the laets

statcr l  as i ts l - rasis ' -  ( 's i r .qlnrn \ ' " \ t t l ) r( t 'T 6 l : '2d a1p' 559'  i ta l ics addct i  l

A c c o r d i n g t o t h c l i t . a t e l l o a r c l . t l i c l o l l t l * ' i n g f i n c l i n u s e t s f o r t h i t s b a s i s l o r r t l c e t t t r t :

Pe t i t io r re r .s i l rgL i l le l ] t i i l o t l t . t tpc rch l t r ra tc : ' ' \ \ iher i t t sec l incompl i i rnccr i i t l r thc l {cc lc lcc1 \ \ 'a te r

pori:,v. t itre 22. and ail applicabre sr'1e and f 'ederal $'ater quality ra*s. the State \\/ater l loarcl

hnds that recl,cled \\'ater is sate for approved uses' and stro.gl'v Supports recvcled r'vater as a sate

a l tena t i r . e to ra \ \ . andpc r tab ie \ \a te l s l l pp l i es fo rapp ro l ' ed t t ses . . . (AR7 . )

Asinterpretedbr , , l l reStateBoard i r r i tsopposi t ionBr ie f . the l ind ingc l isc losest i re

lbror.i,ing mode of anal.,,sis that the State Board used in rejecting peritioner's argLrment' Iriliecn

t.ears ago the Calitbrnra l)eparlment of Public l{ealth (CDPH) adopteclt i t le l l  : \  60301' $'hich

lt -

thc l
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imposes treatrnent srandaril:i 1br recvclecl r'vater used lor crop irrigatlon Bascd on that f'act' thc

State Board inl'erreci that 15 \'ears ago r.he cDPII also determirred tiiat irrigatingl crops uith

recvclerd water that has been treated in compliance lr,ith title 22 S 60i01 is sat'e for human health'

including safe against the risk of perchlorate'

l lorve'cr. i t  is not l .gical of re&s;onable to inf 'er that t i t le 22 protects against perchlorate

rvhen I.hc regul:tttcl l-t I leVcr t ' t-tct.tt iOt-ts pcrchltlrate' 
-fhc 

trcatl l lel lt stattlclards pcrtincnt to tit lc l l  \

60304 speci l ica l r l  address other  corst i l .ne. ts  i r  thc *arer .  incr 'd ing " rLr rb id i r l "  as * 'e l l  i is

r_rarrnful microbes (.such ais b.cteria and'iruses). 
-r 'he law requires int-erences rr be both l .gical

and reasonable. (sec. c.gl..  Irvidence (. ' 'ode \ 600(b).) A rcasonablc intcrence cannot be dra$'t l '

based on the tcxt c)t-t i t lc lr  r\  60r0.r. r lrat the treatmc'rt starciarcrs *i lr  recrr 'rcc the lcrcl . f '

perchloratc in thc wate r '

It appears tl-iat thc Statc lloarcl on appeal conccdes that the highcst trelltllrent standtrrd

imposecl bl.t i t ic 22 -\ 601(11 fbr crop irr igation. the "disinf-ected tert iar" re$cled r 'rater" stanelrtt ' t l '

does nol recluce perchlorate levels in thc * 'ater'  In i ts Opposit ion Bricf the Statc Board l lcvcl '

statel; that thc trcettmetlt  stanclards o1-t ' t t le l2 s\ 6030'l  prr l tcct against pt-rchl()rutc'

Moreor ,cr . l )e t i t ionerbaseclhtsarqr t r t lentontbctsancl .Jatadrarrn l l .o t r l lbr - t rsc ient i t lc

art iclcs that n'ere publisl i :ci r- '- 'Ar.r\ r 'ears al ier the CDPtl aclopted t i t le ] l '  \  6030'l  in thc rcar

2000.  r .wo o1-r )c t r t ioner .s  ar t ic res *erc publ isr red i .  1006.  o.e i ' r  1008.  ar r l  rnc in  1012 ( r ' \ l {

6 2 5 . 6 3 3 . 6 8 8 . a r r c ] 6 9 - : ; I t i s n o t l o g i c a l t o i n t e r l i c l n l t h c C D P l i . s c l c t e r t l t i l l a r t i o t l t l i a t P c t i t i ( ) n c r . S

1 6

T 7

i 8

1 9

20

2 1

22

/ )

24

'  f  i t l .  22, : \  603Cr-1 pror ides in pert inent part:

' . ( a )Recy ' c led rva l ' e rused tb r thesu r t -ace i r r i ga t i ono { . t he tb l l o l i , i ngsha l l bcad is i r l i . ec t c t l

tertiar,r'recltl:il"ltll,,r.i,rctingall .glll" ro::crorrs, wtere rhe rec,',:led *ater contes it.ttt'

contact wi 'Lh t l ie edible porl ion of the crop'

l ,o, *..r. let l  r, ,r"ste*.tef trseei t3r r!1 
1'rt 'ace 

ir-r is 'at ion trf t l te lbl l . .rr- ' i 'g shall  bc at lettst

uniir int.. ted secondarr recvcled rvater: 
th the edible

. ' ( l . rOrcha rJs . . r l r e re tbe rec rc led* .a te rc loesno tcon rc i t t cOn tac l \ \ l

.frr:arment r[H:.il:j,li.l'll; ,,r rhe dclrnirions associared rvith "disinrccred tertiarl recl'cletl

water,,ancl. ,un,Jisinf-ecred seconda^'r. ; i : i l ; ; i . r ;  l r i , r .22' $:\  60301'130' 60301 e00 )

25

26

27

28
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argumc)nt lacks ntent rvhen the CDPH Jid not consider those scientif-rc articles and data $hen it

formuiated its detetrminatiorr 15 1''ears ago'

.lhe 
Statc l]oard ha:; never statecl r.hat title 22. S 60304 constittttecl ci'rl lclnsiVc evidencc on

t lre issue of plrbl ic health.  Instead i t  argues: " l 'he State Lloard reu'srtnuhlt  rc lred on i ts slster

agencr/ 's human he:al th dctr :rnl i l rat ion." indicat ing that the State Boarcl  crercised i ts discrct ior l  in

decrd ingrv l re t l re r to re l ) , ln t l reCDl ) I - . . sdc termi r ra t ionrv l renresc l l r . ing the iss r . reo fpub l ichea l th

(Resprndent 's l l r ie l- .  pp 1-2'  i t : r l ics arJded')

B. Thtr F-indings ;\re Not Suprrorted Bv Substanti:r l  l ividencc'

The oni r  er rdet rce thc Statc  l lor l rd  rc l icd on \ \ 'as rhc c 'DPI I  rcgLr la t ion t r i t le  l2  i \  6030-1t '

and that regulation cloes n,ot constitutc sr-rbstantial evidcncc tbr the lindings' 
'i-hc' 

State Boartl

arguesthatcompl iancerv i thregtr lar t i t : , r rsnraycot- ts t i tu tesubstant ia ler ' ic lcnccandci test rvocases:

oukl imcl  I ler i tugc '  . . l l l iuncer ' .  ( ' i l r '  o l  o t tk land (2011)  lc)5 ( 'a l 'App - { th  B8 '1 '  903-904 [124

cal . f i .p t r .3c l  7551 ( . . { . r rk  Lu, t t r  Her i tugc")  arc l  
' ] ' r 'u t ' . \ ,1" r ' i /  r ' .  ( ' i r ,  r i ' [ - ruc ' r ' (200 ' i )  177 cr l  App - l th

9 1 2 . 9 3 0 - 9 3 1 ; c ) c 7 . u , . , . p t r . 3 d 6 2 1 ] 1 ' ' , r ) . r r c r . F . l l . i / . . ) . I } o t h c a s e s a r c d i s r i r l g t r i s h a h l e o n t h c i r l a c t s

and r ro not  sLrppon the l i t i r te ' .ard.s  pos i t ion.  rn  both cascs.  the pror is i . rs . t ' thc sat t t r  s tu*dur t l

in questio. specif icalr 'a,Jdrcssc.r arcl protectccl agai 'st t 'c r isk idcntit-rcd br thc'petit io'crs'

In Ouklcrntl  Llerit(t ; : , iathc perit ioner' rvho cotrtested the approral of a dcvcltrpmcnt prOldct '

argu.ed that trrere r i ,as i 'sr_rff lcient eridence to sl lpport thc cit1"s l indi.g that ' i t igation nreasurcs

rcdr.rced seismic r isks to less than a sig' i t icar-rt revel. 
'1'hc pcti t iorcr argr-rec1 that the' i i t igation

ffre€Lsures onrr addressecL se is'ric ri:;r: to human lif'e and igr-rorecl risk to strlrct.rcs. i'he coLrrt

stated: 
..we do not rea,d the Re'ise d EIR as ignoring ir.npircts to slructure s"'  roukluntl l leri tuge

1 9

t r r

1 1
. L

22

/ )

1 A
1,'-l

L )

1' l

Ariance.195 ciar.App.lth at p. g9g..) The mit igatio. r ' .easlrres rcquired. amonq other thtngs'

cornpliancc u,i th the caii lbr ' ia R'i lcr ing code. 
' I 'hc ( 'ourt corcrr-rdcd. baseti on thc pro' isi. ts t ' i f

the Building c,c,de. thar the c.ode protected agai.st not o' l '  seismic r isk to r i fe. but also r isk t.

strLrctures: 
..1-r-]rre relc'an1 pro' isions of the BLri lcring Code are intcndet' l  to prontote structurai

sa , .e t y in theeven to fa r rea r thquake . . ' | I d . ' a tp .904 . ;TheCour thc ld tha tco r lp l l ance rv i t h the

B,ilding code (togetrrc:r u,ith the otrrer nritigation neasures) constitutecl sr.sta'tial evidence that

th: mitigatiol.l measLlres *or-rlcl recruce the seismic risk to strllctLlres to less rhan a sig.ificant lerel

.  n  ,  r .  D - t . , F  ,  p (  I  l t ) r ,  i '  t  I
I ) C i t t i r , l t c f  s  K C P i )  D I l r r  I  u  ' r -  '  - '  
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Llnlike the regulations' in this casr:. rvhich make

HeritaSye the text of the tsuilding Code addressed the

that ca:;e, narnel,v. the seisrric risk to structures'

In Troc.1, F'irs1 the pr:titioner contestecl a rezonit-tg of propcrll allor'ving 95.900-sqtrare-tirot

groceri store. argurng that i t  n'as imprrlpcr lbr the Cit l  ct- ' frac; ' to rcl l  on conlpl iance rvith statc

buildirLg stiutdards t9 frncl that the pro.i :ct 's "cnerg) inlpract" \ \ 'as not signi l icarlt  The Cit l  had

found tl-rat the energY imp,sgl of tlie proiect was not significant because thc project r'vould nleet

and exceed the cali lorpia l ;nerg1 Etl ir ; icnc1' Standards set tbrth in t i t lc l '1 o1-the cahlbnlia cocie

of Re€:ulatiorrs. f  ire court agreecl that thc cal i fbrni ir Encrgl L- ' f lrciencl Standards protccted

against energv irnpacts. " ' l ' 'he cal i lbrnia Building lrrrerg,v F' l ' f iciencl Standards are l l- learl l  to

prol.rlc)te energv e1'1rcienc1,. as the ̂ art-re implies. In othcr w'ords' thcr 'rcdi'tce thc r'r'astcl'ul'

ineff. i<: ic.t.  and..nreccssar,v consLu-r-rpri.n of-energv." '  ( ' l ' ruc1' f  ir"r1. i77 c'al l \pp'; l th at pp' f  i- l-

c)l. l I

no mention of perchloratc. in Oakland

specif ic r isk that concerncci the petit toner tt l

In7'rttet' I'ir'.r/. as rrt Otrkluncl Ilcrituga' the pror

prote{ttecl againsl the r isf: ' ihat thc petit ioners identif led

was e videncc that the r isk r ior ' t lcl  be abated' l t  lbl lori 's

building standard did not protcct i tsa;ttst thc r isk' then

relevant eviclence that t lre r isk rvotr ld be abatecl '

I '  t i re rnstant casc..r.he prorisic,ns o1't i t le 22 rs 6030.{ do r.rot protect against percir loratc' The

treatrl lent standards do ,.t ' rention Jrerchlorate. or incr,r.rde l imits 1br perchrorate . a.d a rf as.rahle

inlerence cannot be clrawn that the required treatr-nents lbr tLrrbidir l  irr-rd nl icrobirr l  constit t tetrts

w i l i r ed t r ceperch lo ra tc 'Ne i the r thes ta teBoards ta t fno ran } ' once lse in t rod .ucedanr ,e r . i dc l t ce

shorving that t i t le 22 Q r5()301 protects against the r isk of perchlorate '

N loreover . thesub: ; ta t - i t ia ler ic lencestandardreqtr i restherev icu i t - tgcor ' t r t toconsidera l l

releVant er, idence in thr: record. inciuding er"idencc that fair l l  detracts l iorl l  t i le eridencc

supporting the agencl,'s decision, Petitioner introducecl cr.idence tlrat tlre highest treatlllent

starrdarcl of title 22 5s 60i04 u'ill not renove perchlorate' Under the regulations' the treatnent

process for..disinf.ected ter.t iar\. treated water' ,  invoh'es Sett l ing solids. oxidation. f i l trat ion lo

1 4

1 5

1 6

1 1

1 8

i 9

20
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22

/ )

24

i s ions  o l ' thc  bLr i ld ing  s r :andard  a t  i ss t tc

l-here lbrc.  conlpl iance ui t l i  the standarrd

that i1-thc prt l r  is i t l t ls ot ' the code or

, :c lntpl iancc ni th the standard rvor-r ld not bc

25
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i l  .  . .  .  r  ̂  ̂ - .^ r - i reo, l  i r r  Pet i t ioner 's  Opening Br ic1"  t i r i :  er idence
1 l i  reduce rurbidir;.  and disinltct iot.t .  As explained in Petit ioner's oper.r ing Br

il
:r * sholvs that perchlorate exists in u'ater is rl dissorved a'ron. and none of these processes reduce

I ll Perchlorrrte'

None of the factuai asseflions abo'rt perchlorate and the treatnlent process€rs made in

l l  ' -  r : - - - "+ ' - r  r " ' r r 'o  Qt ' te  Roarr l  in  i ts  opposi t ion Br ie f  
' rhe la i lurc

5 l l  Petit ionr:r.s Openirrg Brielrrere disputec b1 the State Board in i ts opposit i
' a

l l  i  I  r  , , . , , r r o t  c  1 '  \  { ' . . . , . c c r l c  t hc  oo in t s .  " . \  p

6 ll to contest the assertior-rs incli,:ates a rvillL'gness ro conceclc the points' "''\ partr'':; fail're t. denl

"  
l l  ! - , : . - r . . --^. , .o", , r1 i .  the- court 's acceptance of that f -act as t ' - rc i f  I

7 ll statement of tact in his advetsar\"s brie('nia-v result in the cottrt's acceptan(

l l  I  ' :  
" '  

r  I  r ;  t " ; t "  t '  R r ' t ' t u t l t  1 q 8 8 1 1 0 3  ( ' l r l ' ' \ p p ' l ' ' l  5 7 '  6 1  l l + ( )
8 l l  the recorci  does uot shor" 'ot l tcr* ' ise" '  \ t r ' t idtr i /e v '  Berntt l  (1988) 203 Cal 'A

"  
11  r '  - . . . , " . ,  , ,  t ; L ,  I n r  ( ' .  ( 1993)  17  Ca l 'App  4 th  504 '  509  n '6  [21

q l l  C]a l ,Rp. : r .708j :  ( i r - l l . r  tmt : t l t l i r , '  / l . rcct t / i r  e  I ' i fe  In ,s  Co.( i993)  17 Cal .App.4

;  I  a l  _r , r , r  57gr  r  ( r r  i \  r1( \ rc \ \or rh\  thur  r 'e  insr ' r r  c i rsc is  rh . r r r  ncrch l ( \ * r lc -  r . t 'd  r r '1  1] r . . ' \ \ . r t l

' "  
l l  

- * - ' -  r  
-  : ' -  1r - "  1 '1  ̂ . t r ' '  I l t -Suo I l r ie  l "  

' l -he 
t i rs t  t l l l le  11

1 1 i l . ' p e r c h | o r a t e ' . i t p p c a t . s o n l r | i r i c c i t l t l r c l 4 p a g e i { e s p t l t r d c t - t t . s O p p o s t t t t l t l

12 ll appears is at page I i '  anci thc sccotrd tLuc is at page 1'l ')

lt
13 1l rc. Nonc of Thc State Board'ri l lemaining Arqumcnts support lts l)ccision'

( 1 ) F in tl in gs Are l-r.' q,q i':'J]11"^1.|jJ I T]]'":.^' 
e' A P a rt1 I n t ro d u ces Ev id cn c c

'o 
I $L"i'Jffi::f i i]''1;;;i"'i-r" iu'.tn's Favor'

15 l \  
I  r r4r uur-r ' "- :  

,  , .  - . , . .  , , , - '^ , . . , .^tcre lai lure to acldrcss perchlorate b1 argr ' r i r lg that:

ll 
'fhe Statc Lloard cicfends its corrrplete l-ailtrre to I

l l  
' r rw ! ' rs !v  

, . . - r  . . , , . , ,1 ,1 h, .  , . . - . r r i rcd to make speci f ic  t ind i ' rgs r ' r ' i th
r 6  l l

l l . .Fo l l . lw i r - rgPe t i t i one r . s log i c . t l r es ta te l ] oa rd rvo r ' r l c i be reqL r i r cd ton lake l
17 \\ .  :  . . .  i  in c'er) si 'gle co'rrelrr letrcr i t  rcccivcd

ll respect to everY single issue ratsec

tt 
\ \  (Resnoncle.t 's opp.sit i .n I lr iel- '  p 11')

.  ̂  l l  \ t \ \ ; l t : v r ru"^  r  -  1 i_ ,1  i , . r r< .  . r .  r , \ r i \ r \ . i ss r_rc ,  ra isgd  in  c rgr r
19 l l  '+r.- . - , -r , rrrr 's . {r1 ereLrc lhat therc must be l incl i r lgs ol- l  cvcr) ls

1 1  r  t ' t e  l ' c t i t i t ' t t c t ' t i ( ) c : '  l l ( \ 1  [ l l ' f L l c  l l  i t r  t r r L r !  r ' r ! ' " '  -

,o \ \  "_,  , , . "" ' .  r -he aclc:1uac) . t  l indir-rgs is cvaruirrct l  rv i th " ' rcf trercc. t l ' rc adtr l i t - t tstrat trc

i l  c o n r r t r e n t  l u l t e l .  l  l l s  t l r r L l l L r q \ - '  
, - , 1  F  i r r ,

i l  
Conrn tc t tL  rL t rwr  '  r  r rv  F- ' -  I  

, .  .  I to ,es l r \  Unt l  l - i re
? i  i l

I l  record.".  l l * t t , i ronmenlul  
Prt t tet : t ion ln. f t t rrn( i l ion cenler t"  ct t l  Dept o' f

, - . . ^ + i - . r  l i o v t ' r t  ( '
^^  f f  

r eco ro '  \ L r t \  t r  L ) I I I t I e " ' uL

r1 l l- -  
l l  P ro tec t i on r200S) '14  Ca i ' 4 th  459 '  516  [80  Ca l '  I { p t r ' 3d  2E ;  r t l ' . - :  " " : :  

. , ' , ,  r  r hnce  r vho\ \  
f  rotecttot/ t  \ . 'Lvtt t t  1

1 i  l t

\ \  c:ot i iarniacoustct l  Cont ( i993) 19 C'al 'App'4th 5 ' ,17'  556 [23 cai 'Rptr '2d 5]41')  Those rvho

I ' , t  t t  n r t  t1 e0.  -  S UDf U.
^ '  I l  

t to ' t /or f i ta  vuct : IL tL \ 'v t t '  

'  '  '  

'  

. - -^ .^+ t r "o i r  pv idence and arguments" '  (1 'opcrngct '  supru '  l l

24 ll
ll submit comments are entitled "to present their evidenc

- . - .mont  Ie t te r  n fese ll l  surmtt surr l r t l l r rrr  
^r .^  ̂  f in,4ir . r , ,  i f  a cofnment let ter presents

? 5  l l
l l  cut.:a ar p. 51g.) 1-here is no neeir for an agency to nrake a findi.g if a ct

-  + l .ar  nn f ind ins is

,,u \\ 

tr'^:_"::,:, 

;:.- _ i' those situations re1-erence to the recorcl shorvs tirat no finding

ll  no supporttng eviuvl lrL -- 
.1 . -^^.- i t ,", . l inoq mllst b(

tr 
11 :::::::-':T ,r;.;;,, supponed b1'e'idence as in this case trndings mLrst be made

l ' g L i i l t ' l l s r  r  r \ v r "
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that supprrt the decisiorr rejecting the argument to allow the part'v to detemrine rvhether and on

rvhat basLs to aPPeal

.. l l l t  is a respected genc:ral .-r le t 'at rvhen the re is tr. .er idence in rhe record uhic' "^' t-ruld

hive suppo,.",i'"lii.rile.il-.t:i!"tSj*H1*i'*"',f;t[ii::i]:^]:"i$i*lt:'1'\.,r,',
suoiect does not constilutc clror" i\S 

i:.::::::;.i;i;ii ' i-'; in,ro,i.'... er idcnce sufficient to

lid, ;il;,i851, 
'f i'; appelrar.rt'"?-,#?lli i,",li;';ll',il';il i;ii,io n,or,. on.i'.tin'ring

:*,r":*"llliif;J?ll.iJ:::1,:':l'ii;;;;;;';tle iss,5,-1r tie 'uia'n'e is such that the

flnding rvould necessariil b. adu,,ls". iir]i*' hc sutlcrs'no pre'iLrdicc tiom the t-ailure to

make it. and theie is n{r re\,ersibl.;;;; ia14"-q iu;t1,i'" 
('l f t V:ttttenbcu'ger & s'ons t'

Sunder.s1196-ri216 C,:i l .App:a +qi. -iO'i LIO i"f frpl ', Of 01 (citations omitted)' KuzensKl'

r, (,t/.r, o7 tr,tarc:cLt'riqgi'8) iir'cui lrrip +i[i+. o]-oa izr, tlat'nptr ld 3s6l )

ln this case l)etitioner sttbmitted cvidence that sllpported his arstlr-nerlt' I ',ctitioner's

evidenr:e showed t l -re hai l I t l " r l  e l tects o1'perchloratc.  In acldi t ion to thc lnct that t i re provisiotrs 01'

t i t ie 22 $ 6030"1 ci .  r-rot .rent io 'percrrr ' rate. rrct i r ioncr 's c ' ic le 'cc sh.* 'cd that t l - ic dis i . l 'ectcd

tertiarl,trealnlellt standarci rjoes not fenloYc perchloratc' 
' l 'he 

State lloard $'as theretbre required

tomal . . .e f i r rd ingss t rppc l r t i l r { i t sdec is i t r r - r re jec t ingPct i t i c rner .s i l rg l t l l l c l l t .

Execut ir ' 'c Order Did Not Prevent The Statc l loard F'rom

Based On The l iv idence'

'fhe Statc Board afguestirat Petit ioner is asking it  to ignore the (iovernor's i :xecutlvc

Ordet',whioh clirected the Statc Boarcl lo adopt waste discharge requiremeuts 
''that meet thc

standardsset bv thc l)epartmcnt of l ' ' ' lbl ic I lealth " (Rcspondcnt's l lr ief ' ^  1 i  \  l h e  L r c c t t t t r c
F " - ' ,

intpose a minimtttll requireurcnt' and l-]ot to prcvettt the State LJoarcl

(2) Thc (lovernor' 's

Deciding l 'his Case

Order is ProPcrll' constrtlr:d to

fiom dcciding that additional

that

satctr ll lcasllres mav be nceded r'l 'heu cr iclctlceat the hearing si-ttlu's

prevented the Statc

issuing tl're general Pernrilu i i l  threaten the publ ic  heal th '  A lso '  noth ing

l loard fronr exc lr"td itl g orange s 1'rot-tl the scoPe o1thc gcneral  Perl l l l t

T o
2,1

22 r 1 t  T h e  1 9 9 6  \ I e m o r a n d u ' n r  o f

b .u t  [ :n rcasonab le  ln fe renccs

Asreement Does Not Authorizc'The State Board

l:; ; ;  Tit lc 22 5 bo3ol '

The Statc Boardargues that tne CDPII is the"primarl"' state agencl' responsible tbr

protection of Public health' andtheretbre the State Board reasonabh reiied curthe CDPH's Pr ior

delermination" This arliument is blrsed on

Stttte agency responsible lbr protection of

the foliowing statement: "-fhe [C'DPHI is the pnnrarr

public health and the regulation '-'f drinking water'

23

4 . 4
1,1

25

/-o
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28
Pet r t l onar ' .  RePl )  Br re i  t  BS I  lq r r  ' -  )



1

2

3

1

5

6

1

8

9

1 0

t l

1 2

1 i

1 4

1 5

rvhich lppears in a 19c)6 "Memorandurn of Agreement" (MOA) signed

CDPH and the Executive Director of t f le State Board. (MOA at p. 2 1r

Fi.egardless o1'rvhicl-r i lgcnc) is thc "primar\ '" agenc\' .  that statetlent in the MOA should not

be interpreted to grant the Sitate Board legal authoritr to drar.r unreasonable inti:rences fionl tht:

t ex to f  t i t ] e22S60 l04 .  Suchacons r ruc t i on rvou ld rcndc r thc i r4OAun law l ' u l  and ro id .  I t i s

unclear horv the statcnrent jn thc lr4O;\ is relevant to t l ic c1r-rcstion o1-whcther the Statc Board's

inf 'ererrces basecl on the tcxt of t i t le 2l |  60301 are logical.

' fhe 
State Board is rcspolsible fbr determining rvhether a r isk to pLrbl ic health wil l  rcsLrlt

t iom using recl 'clcci r.r,ater 1br thc pullrp5s o1'providing watcr to aninlals. inclr"r,Jing co\\ 's. shecp'

goats i lnd pigs. a'd i1-so. i t  is responsible for developint thror.rgh rl t lcnlakins i t t t i f i rrt tr stete\\ idu

rec l ,c l ing cr i tcr ia  l i r r  that  usc.  ( \ \ 'a tcr  Codc s\  13521.1(0. )  
- l 'hc  I -cg is la tLrre h:Ls a lso t l l t r \ 'c ( l

CDpFt ,s  Dr ink ing Watcr  p ' rogranr  to  the State Board.  (Rcsponerr t 's  I l r ie f .  P.  I  n . l . )  ' \ t l  act r ' ta l  t r t

clairni:d lack rrf irrst i tr-rr ion:,r l  crpert isc docs not crcate aurhorit \  to clrari i l logical i t i f  cretre cs trort l

the te;<t ot ' t i t lc 12 :\ 6o3o'{ '

(1) . fhc Legislature Conferre_d C)n 
' l 'he Statc l loard The Respnnsibi l i t l 'To l)ecide

The Issue Oi f ne Permit 's Effect On Human Flcalth'

The State I loard stalcs: "Assttr 'r i t l t l  '  t t ' i thotr l  cttnt 'at l ing' that \L'ater C'odc scction 1326i(a)'s

reclurrement t.  considcr' thc necd to prevent nuisance' cncompasscs u fc-rrLrirctrett to considcr thc

General WDI{'s potential i ]uman health impacts' the State Water Boarcl sart isf icd that

requirement,..  (rtespondert.s Brief-. pp.g-10. i tal ics added.) r 'rre State Board s'ggcsts that ttrc'

effect of thc penrl i f 's pri l . , isi t l t ls t ln httnlan health \\ ' i is not a nraterial issr-tc at lhc heartnq'

1'he L.cgistatrtrc corl lerrct i  Otl t l ie State I loard thc responsibi l i tr  to dccicle the issLtc of the

perrr i t 's et lect On huuran l iealth. l lut l lan health is a material issr-re uncler \\ 'al"er Lode sectiot l

bv the Director of the

l 6

1 l

1 8

1 9
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;"f  ,h; ;r-agenc) agreement i .s "to el iminate overlap o1'activit ies'

duplicatio' of elrbrt. gaps in regulatL.r-r. alnd inco,.rsislcn* of action." ( lr '1oh. at p'1') 
-fo 

this

end, the agreement pau:id., a dispur:e and conf'lict resolution procedttre' rvhe re conflicts betrveen

the:;taff-s o1-the two agerrcies *i 'be raken f irst to the Executir, 'e I) irector o1'the State Board. *h.

agrees, i f  necessar-v. t i  g-reet aud corif 'er * ' i t i r  the Chief of CDPI{'s Dir" ision of Drinklng Water

oid Enuironmental Enforcement' ( id' ,  at p' 8')

il*il Gt' B't.tr us LJqo:: r
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13263(a)That section pro'v,ides that r.ieLste discharge permits "shall takc into consideration" the

"need ro prevent nuisancc.' '  l 'he ternl "nuisance' '  is broadll '  defined:

., 'Nuisance means tul ' thing * 'hich meets al l  of the fol lor ' ing requirenlcnts:
' .(1) ls in1,,., , . i , , , , , . i  to h)t i th.or is indecent or oftensive to the'senses.0r an 0bstructl0n

to thc 11ee use rt1'propert1., 50 i ts to interl 'ere w'i th the cotl lbrtab' lc'crt-t iovnrent ot ' l i le or '

Pi l l [ l in.1s ar rhe sanle r inle an entire comnrunit l  or 'eigl iborh.o'c. or anY

cor-rsid.,abi" n'-, ,r-rb., o1'pi:rsons. although. thc extent of thc annol 'ance or damagc

in1' l ictecl upon indir iduals mal bc une.qual '
' .(3) Occuis clurring. or as i :r reiult ol the treatment or disposal of u'astes." (Water

(locle c\ 1 3050tr1). i tal ics acldcd )

-fhe phrasc "rnjurious ro health' '  must be construecl to n"rean hunlut-t hcallh. l iarntcrs ustttg

recycled watcr fbr irr igation that produce contanlinated crops that are then solcl wott ld trt  this

def-rnit ion. 1-he cro's are injr-rr ious to hr.rman hcalth. the sales,,voLrlcl al ' fect a' considerablc nttnthct '

of per.sons, and thc r.rse of 'rcclclcc' l  \ \ ir lcr on11'occr. irs as thc resr-t l1 cl l ' thc treatlncl l t  ot $astes (t i t lc

22  re r tu r res  t r ea t l l t en t  p r i o r  tO  usc ) .  l hc  c l c t i n i t i o t l  $o l t l d  app11 .  cspec ia l l r  i r r  l i g l i t  t r f  l t t hc  gc t t e l e l

mle that civi l  statutcs ftrrthe  pro tec t ion  o f  the  p t rb l i c  i l r c .  gc l l c ra l l l .  b rp ld l r  c .ns t rued in  fay . r . l

that Jrrotecttve purpose ." (Pcrr1'r ic cr r c l .  L r r r t d g r a n  t '  ' \ r r y t a r i r t t ' ( o t t r t ( 1 9 9 6 )  1 4  C ' a l  4 t h  2 9 4 '  l l l ' l

Also. ne ithcr the l incl ings nor thc hearing transcript indicate that thc l i t lLte l loarcl at thc

hearing belie'ec1 that thc effect o1.the pcrmit 's pror. ' isior.rs on hutl lan heii l lh rvas itnnlaterial '  
- l 'hc

State Boarci argl lcs that i t  madc a f i .Ji.g on "human healt l .r. ' '  ( l{cspondent's Brief '  pp 1-2 )

pres'mab11,,thc State Boarcr r, ioLrrd not rrave madc a f i 'ding.n rrurr."r hcalth unlcss i t  bel ievcd

that lhe permit's cl'lcct tlrt hr-tt.t-titt-t he'llth \\'as all isst-tc nlatcrlal to thc issLlancc o1'the penlril'

I t  is ir lproper to dcfcnd the Lrnsupportecl decision on perchloratc b)'  str i lgesting that hutrl l t t l

health *,as not a ntateri. l  issue, .\  re' ie*' ing court. rvhen deali l lq *i th discrctionar'agcnc\'

action. mr.rst. iucige the proprietY ol 'sttch action solelr br the qrottt lds 
"-tt t l f ' r-:rJ 

b} the agenc)"

(Bu r l i ng tonT ' ruc ' k  l . i na .s  t '  ( . ' n i t e t lS r r r l c . s  (1962)  371  t r ' s '  f  i 6 '  168 -69  [9  l - ' l l d ' 2d  207 '  8 i  S  ( ' i '

239r  ( . , Ic ]our ts  ma) not  accept  appr : 'a te counsel 's  p .s t  ] ioc rat ronal iz .a t io ts  lbr  egen* 'act i .n" )

(5) .,Disinfectecl Tert iary Recvcled water" Treatment Does Not Protect Against

Perchloratc .

The State uoard nristates petitioner's argument as being limited to il'hether undisintected

,.selondar1" recycled rvater protects against perchlorate' (See' eg" Responcient's Brief' pp' 1" 13

P. . t i t io t r : r ' s  Rep l r  Br ie f  (BS l '19631)
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14.) Petitioner. horvever. assefts that clisinf-ected terttarr'

perchi rrate.

recrc led  \ \a te r  I 'a i l :  t r .  p ro tec t  aga ins t

As explained ip Pet i l ioncr 's Opening Rrief- .  pr imarl ' l reatment inrt l l r 'cs aLi ior i ing sohds tcr

sett le to the bottor l .  Secondar ' \ ' t reatnrent involves bubbl ing ox)gcn through t l te $ater.  ( l 'hc

treater l  w'astervater in Massachusetts rr , i th perchlor i i te levcls o,t  250 ppb to 700 ppb \ \as sect)n( l i i r \

t reate( l  r ,vater.  (AR 678)) Disint-ectcd tert iart  recycled watcr treatr l tent tnr.olves the addit ional

steps of f i l t rat ion to reduct, :  turbici i t r  tc specit ic stan<Jards. artd then disinlcct iol l .  None of thcsc

treatntents remove perchloratc.

petit ioncr is concernecl that the Statc Board is attempting to rcci isl Petit ioner's i lrgunrcnt as

being l imited to sccsr-rciary trcatcd * 'atcr in an cl l irrt  to protect t l tc I loi lrci 's clccisiorl  that irr igating

with,Jisinlected tert ias rccr,clcd \\ater is saf-e. In this proceeding. hotcYCr. I)et i t ioncr challerlgcs

the Board's dccisigl that i isrnt 'ectccl tcrt iary rccl 'cled 
"r 'ater 

is salc lor irr igatlng.ranges' A

reasonable Llerson *.oulci rrot usc ci isinf 'ectecl tcrt iarl  rcclclcd \\atcr to irr igatc orrl l lqes i f  the r 'rater

has not becn tcstccl fbr pc:chlolt i tc. , , \  reasonablc person $ott l t l  rccogt' t iz-c thc nccci 1br l irrther

inves;t igation.

D. petit ioner I{as pursuetl The Prorrer Aclministrative Remedv In the Proper F'orum'

-l-he 
Sti i te Board argles that pert i t ioncr has brought zr disguised "col latcral attack" agalnst

the C.eter'r ination the CDpH nacle in i ts rulemaking procecding 15 \ei irs ascl ' |  l 'hc phrasc

..col lateral artack'. is traclr.r io'al l1 asr;6ciated rvith res iudicata. at. id gerteral l i  relers to an attenrpt

to a'oid thc rcs jndicat. cf lcct of a prior judgmert in another proceecling l l l i 'ouldrit lge r l lu, ' 's

(19 (s )  265  ca r . . \ pp .2d  g r .  g4  171  ca l .Rp r r .  3941 . )  
' l hc  

c loc t r i nc  o1 ' r cs . i ud i ca ra  " t l oes  no t  app l r

r vhen thedec i s io 'o f theagenc )  r s r : : radepursuan t to i t s rL r l e - r -nak ingp ( ) \ \ e rs .  ( l l t t l l y ro ' c l ( ' i r ' ' l t '

t , .  Dept .  o , f  ,1 lc 'ohol ic  l le ter t tge ( ' t tn t ' t 'o l (1961)  55 Cal '2d 72 '8 '732 f  13 Cr i l ' l tp t r '  104 '  3( r1 P 2d

7121.) ln any event. an argtlnlent that an agenc)'has dra*n an unreasonablc int-erence lionr a

regrr la t ion is  I l ( ) t  3 l l  l t t rack o l l  thc re l t t la t io t r '

TheSta te t ]oarc ia lsoargues tha tPet i t ionerhas ' 'o theradmin is t ra t l re rcnred ieshecat l

pursue,, 'such as petit ioning the cDPH t0 request the adoption' anendment' or repeal of a

regu la t ionpursuant toCior .e rnrnentCodesec t ion l l3 l0 .6 .Hor r ,e r ,e r . tha t . . remedr ' . . i sno tap la in .
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spee(l) ' .  and adequate renedr withinthe meaning of Code of C' i t i i  Procedure section 1086. uhich

provides: " ' fhe vurit  must be issued in al l  cases where there is not a plairt.  speedr. and adequale

remedl. in thc ordinarr c(.)urse of lar,, ." The issuance o1'the Order r i i l lcreate an unreasonablc

risk to the public health slate\\ idc. Petitroner has no other rentedr to prc\clt t  lhe issuatrcc ol thc

Orde r. A r ight to petit lorr the CDPH (or even the l-egislature ) does nt)t e\clrsc the State Boarcl

f iont properl l  perfonning its dr-rt ies in this case. includirrg i ts dut) t t) cot-tsider al l  the relerant

er , id t :ncc lu l l l  and ta i r l r .  anc11o renc ler  f i r rd ings o1 '1act  su[1]c icnt  to  sLrppor t  i l i  dec is ic l t l .  Nt l t ] r i r lg

requircs Petit ioncr to purslre or e'xl- ialst arnr otl- ier adttr inistratire retl lcdies.

E.  The State l loard 's  Requerst  For . lud ic ia l  Not ice Should Be Denierd.

I ' l -re State Floarcl l l lccl a Requcst lbr.Tudicial Noticc of 'clocuttrcnts concr-rrrc-trt lr  r i i th i ts

Opposit ion Brief. l 'he reqLrcst shoulci bc dcnicd f irr lack o1'relerancr. 
'Thc 

State Boarcl c' loes t lot

explain hou artr,of those documents; are relcr..ant to the quest)fr l ts ol ' lari  bel irre this Court.

I I I .  CONCLTISION

For al l  the l frcgotlg reasons l)et i t ioner rcspcctl i l l l \  rcql lcsts that thc Order be set aside

Dated: JLrlr i  .  101 -\

I{cspectlirl I r sr-rbrn i ttccl.

ANI )RF- \ \  ( '  \ \  I I ,SOI \

fu*rk*^- ('' '-)"!4o^

, \ncl t 'cu ( ' .  \ \  i lstrn
l)et i t ioner l t t  prtr  se

I t )

P t r i t i one r ' s  Rep l r  B r i e f  (BS  l l 96 - l l  t
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Andreryl${!]gon v. State'Water Resources
eiullrlBoard
BS 149632

Tentative decision on petitiorr fbr wrir ol'
mandate: denicd

Pcti t roner, ' \ndreu C. \ l ' i lson ( ' 'Wi lson'")  seeks a r .r , , r i t  of 'administrat ive mandate ordcr ing
Responderlt State \\'ater Res,.rurces Control Bourd ("Roard") to sct aside thc order ad.ptccl 'n Ju.c
3. 2014. cnt i t led "General  Waste Discharge Rcquirements tbr I {ec},cled Watcr l , ise. ' '

l-he court has read attd consiciercd the moving papers, opposition. ancl repl,r. ancl rcnders
thc lol loq'ing lerrtarir,c decis icur.

A. Statcrnent of the Clase
Pct i t ioner Wilson c,-r tnmencecl this procecding on. lulv i ,2014. I 'he l rct i t ion er l leges in

pert incnt par l  as f i t l lc iu 's.  Ort . lunc 3,2014. the Board held a publ ic ncet ins to rccei 'e cr, , idenc,:
on thc issue tlf 'u'hether grounds exist forprescribing gcneral waste requirelnents fbr recyclccl i,,.atcr
use. V/ilson sLLbrnitted urittern comments in opltosition, whicli r.vere reccived b1,the lloard. Thcsc
rvrittett commcnls discussed thc dangcr of'thc chemical pcrchlorate. an<J included lbur scrcntitic
art ic ler;  as cxhibi ts.

The Board adopted a n'r i t tcn ordcr on. lune 1.2104. cnt i t lecl  "Ciencral  Waste Discharr_rc
Reclui temenls lbr Rccvclccl  Water I  sc ' '  ( the "()rder") .  lhc l loard dcciclet l  in thc Ordcr t i ral
cort lplrance r 'n, i th the ( l : i l i t i rnr ia l )epartrnent of l 'ubl ic l {eal th reclr : l i lu cr i tcr. ia.  ser fbrth in C( 'Fl
tr t le 21. is sui f lc icnl  lo protect againsl  putr l ic hcalth r isks ar is i ls l iont thc usc gl-re:cvclccl  uater 1rr
i rr igatc tbod c'rops. The Order did not discuss percfr loratcs. or adcircss Wilson's commcnts. [ 'hc
Order ,Joes not contain an-i, findings to support this conclusion.

B. Standard of Revirew
CCP scct ion 109'1.5 is thc adnrinis lr i r t ive rnandanrus provisinn i , r 'h ich str l rctufes thc

proccdurc for judicial  rer, icn of aCjudicatorr decisions rcndcrcd bv aclrninistral ivc l rcncies'l 
opanta Ass'n fitir Scelic:!lorrrnuni6lr,'. Cour,4y_crf Los Angelcs, ("Jop4!g4") ( 1971) I I Cal.lci

5 0 6 . 5 1 . + - 1 , 5 .
Sectittn lti)9'1.5 does not in its face specif-v- rvhrch cases are subjcct to indepcndenr revicu.

leavini l  that issuc to the cr l rr ls.  I 'ukuda r ' .  ( l i t ) 'o l  Angels,  (1999)20 Cal.- l th 805- 8i1. [n case:;
revieu'ing decisions r,rhich afTect a vestecl. funclamcntal right the trial court exercises indepcndenr.
judgntcnt on thc cvidencer.  Dixbl :-_Pis11fq. (1971) 4 Cal.3d 1i0. 1,+3. Sec CCP i \1094.5(c).  t rL
othercascs. the sr- tbstant ial  er ic lcncc test appl ies. N{ann r, .  Departrnent of Motor Vchiclei .  11t)9c)r
l6CaI  App.4 th  312.  - l l0 ;  ( l l c r i c i  v  D_epar tmen l  o1- \ , Io to r  Vch ic lcs ,  (1990)  22 .1  C 'a i .App. ld  1016.
1013. CCP scct iotr  1094.5 governs proccedings chal lenging the Board's dccisions. \L 'arer Cocle:
$133i()(e).  The court  excrcises independent. judgment when rcvierving a Board decrsion f iom an
appcal tionl a reg,ional board. Id. Otherwise, the substantial evidence standarcl applies. Id.

"Substantial cvidencc" is relevant evidence that a reasonablc mind might accept as
adequatc to support a conclu.sion fCa]ifornia \or,rth r\utho!!U_$41_S Personncl Board. (2001;
10'1 C:r l .App. ' l th -57,r .58-51 or evidencc of ponderable legal s igni f icance. u,hich is reasonable in
nature. credible and ol .sol id valuc. N, lohi lef  v.  Jano.r, ' ic i .  (1996) 51 Cal.App.4th 167, i0-5. n.28.
l' ire petitioncr hiis the burden of demonstratin-u that the agencl"s findings are not supported by'



substant ial  evidence in i ight rr f  thc r , i 'holer record. Young v. Gannon. (2002) 97 C-al . . {pp., l th 209.
125. 

' l 'hc 
tr ia l  courr considcrs al i  evidcnce in the administrat ive record. including cvidt-ncc that

detracts l}om cvi,lence suppc,rling thc agenc)"s decision. Califomia Youth Authorit!. supru. 101
Cal Aprp.4th at 585.

'l 'he 
agencv's decisio,n must be based on the er'' idence presented at the hearing. Board ot

NLed_icrrl Ouality ,\ssurancc v. Superior Court, (1977) 73 Cal.App.3d 860. f162. 
'I 'he 

hearing olllcer
is onll required to issue lindings that give enough explanation so that parties ma1' dctcrmint:
lvhcthcr.  and upon what bas; is,  to review the decision. Ippalge, sLtpro. l l  Cal.3d at 514-1.5.
lmplic:Lt in scction 109.+.5 is a rcquirernent that the agency sct lbrth lindings to bridge the analvtir:
qap betu,ccn the raw evidence and ul t i rnate dccision or ordcr.  fopanga. 11 Clal .3d a1 515.

.A.n agency is presumcd to have regular ly pcrtbrmed i ts off ic ial  dut ies ( i rv.  Code S664).
and thc pet i t ioner theret i rre has the br.rrdcn of proof.  Steele r ,- .  Los Anselcs Clountt ' ( l iv i l  Sen' icr:

eprunr$toq. (1!)58) 166 Cal.App.2d 129, 137. " [T]he burdctr  of  proo{- la l ls upon thc partr
attacking thc adrr inistrat ive decision to denronstratc u'hercin thc prurceecl ings w'crc r-rnfair .  in
excess o1' lur isdrct ion or shou'cd prejudicial  abusc ol-discret ion. r ' \ f ibdr- l l jsr trq.  ( l ( )71) l l r
I  a l  , \ p p . 3 d  6 8 ] .  6 9 1 .

(1. Appl icable Law
In i969. the Lcgi" lature adoptcd the \ \ 'a ler Recy'ci ing Law. dcclar ing that the pcople o{ ' thc

state h,tr 'c a pr imarv interesl  in the de'nckrpmcnl of recrcled r ,vater laci l i t ies to supplelnL' l r t  c\ ist in l :
u 'ater suppl ies. Water ( 'ode {$ 135()0, 13501. 

' l 'he 
Legislature lurther fourrd that thc use ol '

recl,clcd rvater lbr agricultural uses w'ill contribute to the "peace. hcalth, saf'etv and lr'elfare" of thc
p e o p l e o l ' t h e S t a t e . \ \ I a t e r C o d e { 1 3 5 1 1 .  R e c l ' c l e d u , a t e r i s d e f i n e c l  z r s " \ \ ' a t e r u , h i c h . a s a r e s u l t
ol- treatment of rvaste. is suitablc 1br a direct beneflcial usc or a controllcd usc that *'uuld not
othcrwise occur and is thcrcfore considered a valuable resourcc." Water ( iode . \130-501n).  

' I -hc

Legislature has dcclarcd thirl it is a r,'astc to use potable rvater rvhen recy'cled r'vater of adequalt:
qLral i t l  is avai lable. \ \ ratcr t lode $1i550. 

' l 'he 
Gor. 'crnor 's 201.1 (-al i tbrnia \ \ 'a lcr Act ion Plan

specrl ical ly 'cal ls lbr the incrcased use ot ' rcc1'cled water as a kev step to mect ir tg the State 
's 

urtcr '
po l i c l  goa ls .  Opp.  RJN,  h r . .  p .7

'fu'o 
statc agcncies have respor-rsibilitics fbr rcgulating recvcled \\'ater. The Roarcl ancl tht:

ninc regional u 'ater qual i t l  control  boards have pr iman rcsponsihr i l i t l ' tbr rcgulat ing the qual i t ) 'o1'
rc* clcd u'ater arrd .su$441!i1yelgl rllpljgl. \\'atcr Code r\ 1100 I . .tR 408. Non-part1 Calilbrnia
I)cpartment ol ' l 'ubl ic Health ( ' 'CDPII") .  formel lv the Departnrcnt o1' l lcal th Sen ice s.  has pr imarl '
rcsponsibilitr ibr setting stanclards to pfa_tg!$!b!!_b94ltlt in the use o1- recyclcd r,vater. \\ ' 'ater'
Clode l iS 13,520. 1i521. [n 1996, thc two agcncies exccuted a Nlemorandurn of L-;nderstandini t
del ineat ing their  respcct ive obl igat ions. Opp. RN Irx.  B.

l .  The I loard
'fhe 

Porter-Cologne Watcr Quality Control Act (the "Act") protects the cluality' of thr:
rvaters of the State, inclucling both surface watcr and groundwater, through a permitting proccs\
that cc,ntrols the discharge c,f "waste ." The term "rvaste'' includes sewage and all other wastt:
substances associatt:cl with hurr-ran habitation or tiom any producing. manufacturing. or prucessini:
operat jon. Water (-ode $l i0-50(d).  Thc Act requires persons to report  tc i  their  local I tegional

')



Board rroposed discharges of waste that could adversel)'afTect the qualitl 'of the State's watcr.

Water t-lode S 13260.
'I'he 

Boarrl and nine regional 'uvater boards are the "principal state agencies rvtth primarl

responr; ibr l i t l ' for thr:  coordinat ion and control  c, f  water qual i t l ' . "  Water Code $11001: Cal i forr l4

Sportfishing Pfqlectron ,{|liaqc! ltl!4!9 Water Resources Control Bd.. (2008) 160 Cai.App.-lth

1 625.  r  6 iu
In 2009. thc Board. consistent rvith the Act. dcclared that it is ' 'r 'r 'a^stc" atrd "unreasonable,

use" il1 rvater to use potable re,ater when recycletl watcr of adequate qLrality is availablc. .tcc Water'

Cocle {13550. The policy fur-ther identifres criteria b1'' r.vhich perntits 1br rec-vcled rvater use i.r' i l l

bc issr.rcd. AR,+07 Among, other criteria. the Rccl'cled \\/atcr Polic-v- pror.'icles that all ttscs o1-

recl 'c l r 'd w'ater nrust rneet health and sa1et1'rcqtt i rcmcnts set by CDPFI. AR'118.

Recy'cled water users are requireci to submit reports of rvaste discharge and obtain perntits;

lrom the rcgional water boards to permit the parlrcular uses of the rccl'cled water produced at a

parl icular faci l i ty.  Water Codc Q$ I  3522.5. I  3523, 13523.1. "Recycled water ' '  is defrned as $'ater.

rvhich as a rcsult of treatmerLt of wastc, is suitable 1br a direct beneflcial use or a controlled user

tha twsu ldnoto therw iseoccur . . . "  WaterC lode$13050(n) .  D ischargesof rec i ' c ledr . ra te r rv i thou l

a pern:it are prohibited. WeLter Code \13529.2. A regional board may'issuc "wastc discharge

re quire ments" ( l .  c. .  a permit)  to an individual discharger.  Watcr Codc I  i  3263(a).  A regional boarci

ma1'also issue a "master rcc., 'c l ing permit"  which covcrs a large nutnbcr of uscrs atrd is issuccl  t t r

supp l ic rs  o r  d is t r ibu tors  r i i ther  than users .  \ \ ra te r  Codc \13523.1(a) .  Pcmt j ts  l l l us t  p rc \e r l l

nuisan;e. u 'hich includes anvthing that is in- iur ious to prrbi ic hcalth.  \d 'atcr Code t \rs l l l6 i(a).
l l0 ,50 t  m) .  Reg iona l  Roardsntavrequ i re  tes t ins toasscss the  sa fe tvo l - thed ischargc .  \ \ ' i t te rC 'o t l t r

\  1  i267.
ln addir ion to a regional board's individual permit .  the Lcgisiature empo\\ 'crecl  thc Lloarcl

to adopt "gcncral rvaste dis;charge requiremcn'.s tbr a cai.egorl'of discharges'' untler ccrlairt

c ircumstanccs. Water C'ode \11263(i) .  General  Waste Dischargc Requirements ( ' "WDR' ')  arc

region-u,,ide or state-i.r,' ide geucric permit temrs that dischargers can elect to usc litr pcrmitting their'

d ischa gcs rather rhan ini t iat ing an individual WDR permit t ing process. Water Clodc 5\13263(i1.
A General WDi( cloes not permit recycled rvater for potable uses, direct (retail distributiorl

systems) or indirect (groundwater recharge). and ratirer lunctioned to permit non-potable sucs suclt

as landscape and agricLrltural in'igation and certuin industrial uses such as cooling towcrs. AR I 95.

When adopting a General WDR. the Board must make lindings regarding the bencficial

uses to be protected. the water quality objectives reasonably required fbr that purposc, other ivasttt

discha.:ges, thc necd to prevent nuisance, past. present. and probable future benefrcial uses.
envirolrnental characteristicsi. w'ater qLralit,v conditions that cor-rld rcasonablv be achieved through

the cc,ordinated control ol all factors u,hich af'tect w'ater qualitf irr the area. cur)nolniL'

considerat ic lns- the nced for r leveloping housing. and thc need to develop and use recvcled t t 'ater.
\ \ ' a tc r  C lode e$  13263(a) .  1 i :1 .11 .

2. CDPH
CDPH is thc primary state agency responsible for protection of public liealth. Opp. R.rf;

Ex. B at 2.  Antrrng i ts publ ic health responsibi l i t ies is the regulat ion of recy'cled water 's intpact

on putrlic health. CIDPII is required to establish statcwide recycling criteria fbr ditferent types of

uses of recycled water by setting levels of constituents "u'hich will resuit in reclaimed uater sat'e



f r o n r t f L e s t a n d p o i n t o f p u b l i c h e a i t h . f o r t h e u s e s t o b e m a d e . "  W a t e r C o d e $ $ 1 3 5 2 0 .  1 3 5 2 1 .
CDPII has established statewide rec,vcling criteria in Califomia Code of Regulations, titlcl

22. division ,1. ch;lpter 3 1"Re,:ycling Criteria"). The Recycling Criteria require that recvcled u'ater
receive,certain levcls of treatment, depending on proposed use. Primary stage treatment invoh'es;
allou'irrg solrds to settle to t.he bottom. which reduccs turbidity. Secondary treatment involr,'e:;
oxidation through bubbling air through the water to dissolve oxygen and promote its use br'
microorganisms lhat brcak drlwn organic matter. Tertiary trcatment means filtering thc r.vater to
rcduce turbiditv to cerlain standards.

When used ior surfac,e imgatron of orchards where thc recycled w'ater does not conre rrr
contacl rvith cdiblc portions of the crop. recy'cled u,atcr shall be at least ' 'undisrnl-ected secondarr
recr, 'c lc i ' l  \ \ ,atef"  22 CCR i j60l01(dXl) " l I I ]ndisinl tcted secondarv recy'cled \ \ 'atcr '  mean);
o r id izcd  \ \ 'as te  w i i t c r .  22  ( 'CR \60301.900.

\ \ 'hcn Lrscd tbr the surfacc inigat ion of fbod crops rvhcrc the rcclclcd \ \ 'atef cr)nres int()
contacr r i ' i th the edible ponion of the crop. the Recyc: l ing C'r i ter ia appl ies thc hrghest standard.
rvhich is "disinfcctcd tc. t ia lv recyctci l  watcr. ' '  l2 ( lCI{  i ]6030-l(aX 1).  " lDl is inl 'ectecl  tert iarr
rccl'clt'c[ \\ ' i]ter" rreilns'.hc r.r,'astewater has been flltcrcd and subsequcntly disinf'ected. l2 Clt'F.
i \6010 .230. 

' l 'o 
be considele:d "f i l tercd. ' -  the rvastcuater nrust be oxidized and f l l tcred to mccL

specif i ;  turbidi ty standards. 22 CCR 56030l.-120. Thc Recycl ing Cri tcr ia pcrmrt w'atc:r  1o be:
disinfccted using ci ther a chlor ine disinl-ect ion pr()cess rrr  i . lny othcr di .s infect ion process that ha:;
bccn demonstratcd to remo\/e 99.999 percent of polio virus or an equivaient l ' irus. 22 CICR.

r \6030 i .320(a) .
- i l re 

rcgulat ions also rcquire that an cngineering rcp()f i  -  known as a ' ' t i t lc 22 ertginceri t r ; r
report' -- be prepared by a qualificd engineer licensecl in California which clearll indicates tirr:
nteans fbr compliance: wilh lhese regulations and includcs a contingencv plan to assLlre that no
untrcaled or inadequatcly treatccl  recyclcd' ,vater is dcl ivcred. 22 CCIi  $60i2i .

D .  S ta tement  o f  Fac ts l
On . lanuarl  1 7. 201-1. Cioventor Brown cleciared a stale of enrcrgcnc\ due tc,  severe drouult l

condit ions. . , \R i95. l 'he January 201-l  I l recut ivtr  Orcler required a number o1'ct lnst-nat ic, t t
actii ' it ies to decrease waler d,irnand. and other actir-rr-rs to incrcase and rcallocate \\'ater supply'. I.l.
ln orde:rto conserve potablc t131e1 suppl ics. the Board's stal Ibegan rrork ol ' t  cncouraging thc trsr:
of ' rec\cled r , 'nater br streamlining the recyclct l  u 'atcr pcmri t t ing prooess. AR 191.

Atter tlucc ntore months o1'drought. the Governor determinccl that more enrcrgclrc\ itcti(lrii
\ \ 'ere neccssarl ,  On Apri l  2: i .2014. thc Governor lbund that "expedited act ions" arc I tecdecl tcr

nt i t igalc the drought 's harmlir l  impacts. AR 5. 396. Arnong the act ions ordered, the Govemor
directed the Board to "adopt statewide general rvaste discharge requiremcnts to facilitate the ust:

o1 treated wastewater [i.e.. rccycled watcr] that meets standards set b]'the Department of Publir:

Health, in ordcr to reduce dernand on potable $'ater supplies." AR 397. tsecause of the emergenc\

I l 'he f]oard asks the court to judicially notice (l) a 2014 California Water Action Plan

issued by the Califbrnia Environmental Protection Agency. (.2) a 1996 lt4emorandum of Agreemcnt

betweern the Board and CDPH, and (3) pof i ions of thc Depaf iment of Water Resources 201-i

Rel iabi l i tv Reporl .  Pet i t ioncr ()pposcs on the grounds that the documents lack relevance. Thr:
gbject ion is overruled and th,:  requests for judicial  not ice arc granted. Irv.  Code \a52(c).



need to implement the expanded use of recyclcd water in the State and reduce the strain the drought
caused for potabie \ \ 'ater sources, and ' ' to al lort ' these act ions to take place as quickl l 'as possible."
the Goi 'ernor dcclared the Board's act ions u,ould be excmpt l iom CF.QA AR 398.

L The Draft OrCer
In compi iance lv i th the ( iovernor 's E,recr-r l ive Order,  on Apri l  29,)014 the Roard rcleased

fbr public conlment liraft Cieneral Waste Discharge l{equirements lbr Recycled Water L,rse ("Drali
Order").  AR 89-124. 

' I 'he 
Draft  order imposed numerous prohibi t ions on use. such as causing a

nuisan<:e. AI{ 102. It also required compliance rvith CDPH regulations, preparation of a title 22
enginecring report. and other requirements. AR I {)3. Applicants seeking coveragc under thc Drali
Order rvere required to submit a notice of intent to enroll, and comply with rcporting. noti{'rcatior-r.
education. monitoring and r-naintenance requirernents. AR I04-06.

The Draft Ordcr also stated: "f itle 22 imposes lirlitations on the uses of rccycled water.
based c,n the level o1-lreatmerLt and the specific use in order to protect human health. Bv restriclrng
the use of recycled u,ater to title 22 requirernents. this order ensures that recyclcd rvater is used
safe l l . ' '  AR 97.

' I 'h ir t1 '  
tbur mcmbers ol  the publ ic submitted rvr i t ten comments. including Pet i t ioncr

\ \ ' i l s o n .  . \ R  + : l  8 R i .

2 .  Wi lson 's  Comments
\\ii lson's $,rittcn comments arsued that the l)rafi Ordcr lvoulci not cnsurc ' 'that recycled

rvater is usccl sal'el1"' and that recycled watcr should be tested lbr perchloratc prior t() u.sc as
irrigati,rn rvater lbr oranges. AR 620-772. \\/i lson explained that tcrtiarl, treatcd waslewater.
which is approved under thc Recycling Criteria, rna,v stil l contain perclilorate. an cndocrine-
disrupting chemical. id. He requested that the Roard make findings in its Order regarding the
levels rtl-perchiorate in the rccycled water, the risk that perchloratc could adr,'ersely afl-ect the
public irealth if it is present in the water, and thc likelihood of adverse eff'ccts on the public health
duc to perchlorate. ,A.R 622.

r\ttached to Wilson's letter were lbur articles about perchlorate authored lionr 2006 to
2012. AR 623. l-hose articles can be summarized as foliorvs.

Perchlorate reduces "the functioning of the thyroid gland, and poor thyroid fut.tction is an
import i tnt  cause of developmental  def ic i ts and adult  diseasc. ' '  AR 719. In humans. the thyroid
gland rreeds iodide to prociuce thyroid hormone. Id.  A c,ompound knorvn as NiS is responsible
fbr transport ing iocl ide into thc thyroid glancl .  Perchloratc inhibi ts the abi l r t l '  of  NIS to take u1r
iodide. Id.  

- fhe 
reduced transpon of iodide supprcsses the prodr-rct ion ot ' th1"rord hormone. t{

l 'hyroiJ honnone is essential fbr normal brain development. bodv grou'th as rvcll as for adult
physiotogy. AIL 7l9. Reccnt research indicates that thlrord honnone insuf l lc iencl ' in prtsnant

womer, is associated u,itl. co[:nitive deficits in ihc children. Icl.
There is concetrr rhat perchlorate-contaninated waters "may represent a health risk both as

sourceli of drinking rvater and inigation water for food crops." AR 688. Human exposures tt)

perchlorate "are likely' attributed to both contaminated drinking n'ater and fbod, in t-act. a recent

analysis concludes that a majority of human exposure to perchlorate comes from food." AR 719.

Perchlorare is not phLysically or chemically retained by soil (AR 690), and is largely'

rranspc,rted into and through rsoils with inigation u'ater. AR719. Perchlorate is chemicallv stable



whenv"et.  AR719. TheCal i forniadrinkingrvatersafetyl imit forperchlorateis6partsperbi l l ion
AR 627. Perchlorate can be :introduced into rnunicipal sewers from waste discharge by industrial
proces:;es using perchloric acid. AR 676-68. Treated municipal wastewater can haye perchlorate:
concentrations ranging from .250 parts per bill ion to 700 parts per bill ion. AR 679.

Orange trees can havc perchlorate levels that are higher than wastewater. This is because,
orangc trees take up perchlorate with irrigation water, and the concentration in thc orange fruit is
higher than the concentratiorr in the irrigation rlater. AR 690. This is because as water takcn intrr
a trcc ovaporatcs. sal ts are lc11 behind and accrrmulatc.  AR 622. Orange trees in l -or1a Lincla.
Cal i lbrnia. in igatcd u' i th contaminated r.r 'c l l  u 'atcr w. i th a perchlorate levcl  of  18 parrs pcr bi l l ion
produc,:d oranses r i ' i th a pcrchlt i rate levcl  of  l8 parts pcr bi l l ion. AR 692.

3. The Bpad llearins and Order
On June 3.201'1. the lBoard conductecl  a publ ic:  hearir-rg on rhe I)raf t  Order.  AI{  163-390.

N i n e p e r s o n s p r e s e n t e d o r a l  c o r n n r e n t s a t t h e h e a r i n g .  A R 1 9 9 , 2 3 1 , 2 4 0 . 2 7 0 . 2 7 3 . 2 7 9 . 2 8 3 . 2 9 j .
300. \Vi lson did not appear at the hearing. Al l  comments rcceivcd. including \ t r ' i lson's.  rvcrc
providcd to the Board's members. AR 19.

Thc Boiird's staff preprared Change Sheet 2 to revise thc Draft Ordcr in response to certain
comments. AR 39-:13. 322-323. Before rendirrg a iinal decision, the Board acknorvledgeclthat it
"heard and considcrcd sll conlments." AR 17. l 'he Board adopted the Order at the conclusion ot
the publ ic hearing. AR 1-38.

'l 'hc 
Board found specifically that recycled watcr rs safe for approved uses undcr thc Ordcr

"Iw ]hcrt used in compliancc vvith Ithe Rccycling Criteria], and all applicablc state ancl lcderal vr'ater
laws." AR 7. 

'l 'hc 
Order also contains lactual findings on thc background o1'thc droLrghr. sraruron

and rcgulatory issues, ciegraclat ion of thc u'ater suppl l ' .  and the purpttse and appl icabi l i tv of  thc
Ordcr .  AR 5-1 t i .

' l 'hc 
Orcier fequires ihat all agencies that intend to bc rcgulated undcr tlre ()rcler nrtrst

contp l r  r , r ' i thcer ta in requ i rements .  i \R  17 .  Amongthose isarcqu i rcnren t tha t thcuseof  recvc lc r r l
water nr l rst  not cause or ^eutr ibutc to pol lut io;r  oi  i ruisancc. Id.  

' I -he 
agcncies must also complv

u' i t l r  thr:  Recvcl ing Cri ter ia.  including subnri t t rnc. an engineering report  ancl  amendments. AI{  1t i .
The Adrninistrator ol thc pcrrnits has the power to discontinue de livcrl of'recyclcd u'ater if it has
reason I,o bclicve that tlie Rec'rcling Criteria are not met. AR 19. Rcgional u'atcr boards are gir,'en
the abilitl 'to terminate a pcrmit under the Order if thc use of the permit is endangering the puhlic
health or thc cnvironment. AR 21 .

[]. Analvsis
Petitioncr Wilson seeks a writ of mandate directing the Board to set aside its C)rdcr.

asserting that (1) thc Order is not supported by the findings because there is no finding about
perchlorate. and (2) the findings are not supported by substantial evidence bccause the onlv
perchlorate evidence submitte,d was Wilson's letter.

1.  Adequacv of the Findings
Wilson asserts that the C)rdcr contains no findings on perchlorate, and therefore the

conc lus ion tha t rec ,vc led . .va ter issa fe fb rappro ledusesunder thc( ) rder isn t i t suppor led .  Mot .a t
1 1. Th': Board. on the other hand. argues that it was only required to make findings regarding the



elemerrts in Water Code sect ion i3253(a).  and those f indings were made. Opp. at 9-10.

a. The Board's Orderr is Most probablv Ouasi_Legislat ive
AdnlinistratiVe mandamus provides for.iudicial r.ui.*'of ualudicator' decisions rcndercd

bt udntini.Etrative agencles. Topanga Ass'n for a Scenic Communiiy v. Count-y of Los Ange lcs,
(" ] 'opaqge") (1914) 1 1 Cal.3d 506, 514-15 (emphasis added).  I t  does not 

"r tubl i -sh 
yrdicial  revie,,r

of legislative acts. Id. at 816. A legislative act provides what the law shall be ln future cases;
ar is ing under i t .  Dami&yl-Dept.  of  Pers. Admin.,  (1988) 205 Cal.App.3c|729.737 (quot i lg:
lnlqn Pac. R. Clo. v.  U.S. ("Sinking-Fund Cases") (1878) 99 U.S. ioo, lot ; .  Act ions arg
legislative in nature when they declare a public purpose and make pror,isions lor thc
accomplishment of rhat puryrose. e_Loa4er o'Rourke (1965) 231 cal.App.2d 774.7g,1-g5
(adoption of a generalplan b1'way of a resolution was a legislative act because iiprescribcd a neu,
pol icy'rather thzur i rnplementing an cxist ing one).

The Boarcl's Order for a General WDIi was a quasi-legislative act because it u,as 3 marler
of cene ral application fbr a public purpose -- a seneral perrnit lbr a catcgorv of discharges - and
not for any specif ic appl icant.  See AR 9. Bccausc thcre u,as no spcci l ic appl icant.  the Bsarcl 's
o r J e r  r i  r s  n o l  l t  q u l s r - l r r d i c i a l  a c t .

In arguing that t l ie Bcrard's Order was acl j . rdrcat ive in nalLrrc.  Pet i t ioner rel ies on the fnct
that tht :  court 's. jur isdict ion under CCP sect ion 1094.5 ("sect ion 1094.5") 1br the rerrew ol
adnl inir ; t rat ive mandamus. N4ot.  at  9- 10. Administrat ivc mandamus is the fbrrn.f- iudicial  revieu,
lor challenging a quasi-adjudicatory decision bf iur agencr, r.r,hcre the agencl,'is rcquired b), law, 1,,
provide a hcaring bclbre issuing a dccision. S'ee Fukuda r ' .  Ci ty of Anqels,  (1ggg) 20 Cal.4th 805.
8 1 1 .

It is true that Water []ode scction13263 governs the issuance of waste discharge perrnits"
both inrlividual and general. lt is also true that agcncy action subject to Covemntent Codc sectigri
11352 - which refers to the issuance of waste dischargc requirements and permits pursuant to
Water Code sect ion 13263 - ;Ls reviewed under sect ion 1094.5. Water Codc $1 1330(g).  Wilson
also is correct that Covernment Code section 11352(b) does not distinguish betu,een individual
permits and a General WDR. Mot. at 9-10. Therefore. the Board's issuance of a (iencral WDR
arguably is adnrinistrative mandamus subject to revier,r, under section 109.1.5.r

[ - r 'en i f  i t r -nus tberev iew 'edundcrsec t ion  1094.5 . theBoard 'sOrder rvasquas i - leg is la t i ve .
not quasi-adjudrcat i tc,  in nature. \ \ 'here an agencv ntakes a decision without bcing reqr-r i red to
conside r evide nce l iortr  opTro.sir?g part ies, no hearing occurs u' i th in thc neaning oi 'sect ion 109.1.-r : .
i00 Dcllaro StrcqUt_Nptta$ r'. Depalmeqr o1'LJousing and_C_qlsut44lDqydapment (2008) 161
Cal.App.4th 1240. 1150. Whi lc cr. 'en purel l 'documentar l 'proccedings can satrsfy thc hearing
reqttirernent of section 109.t.-5. thc agency musl be re cluired by ldw tg accept and consicler er,'idence
fiom bt:,th sides. See lriends of the Old 

-frees 
v. Department of Forestr-v- & Firc Protection, (1997)

52 Cal..{pp.4th 1 383, 1391 . Ilven then, there must be something in the nature of a hearing -- ' 'an

adversarial process in which the agency resoives disputed lacts after affording interested parties
an oppc,rtuni ty to present evidence." 300 Detlaro, s l tpra,161 Cal.App.4th at 1251.

The fact that the Board's Order was quasi-legislative is important because the requirements

'The court need not decide whether the Order should be reviewed as traditional mandarnus
under CCP sect ion i085.



of Topalga A!$r. for a Scenic Covr rvpsrrKrot '  rur d rusl l lL; Lommunlty V. LOunty Ol LoS AnqeleS, ("Topanga") (1974) 11cal'3d 506 - that an agency must make.,rrn"l*t finoing., to *b.iag. tn"'*.ffiup,'betweerr
the ev'dence ancl the agencv's conclusion - only apptf to adjudicative decision"s. not quasl-Iegislat ive decisions. Nat ive Sun/L) 'on CO4mUnit ies v.  i i tv of  Escondido. (1gg3) i5 Cal.App.4rr,892' 910 (fi 'dings not required for cit1,'s udopti-, ,rf o.oelopment plan urid devclopmenlaureen:ent)' Moreover. r'vhere an agenc),' dec-ision has both acljudicatory and quasr-legislatir.c
charactcristics. the donrinant iouce' of trre acti'. detcrmincs whether Topanga requireme nts rviilappl)' lf the donliniint conccrn is nan'ow antl private rathcr than br,ruTidir-rblic. rhc actio, isadjudicatory Cl i t ) :ol&rcho Palos Verdes v. Cit i  Counci l  ,  ( jg l6) 59 Ctal .App.3d I i69, Ug5.

Even if the Boaril 's O'rder had some adjudicatory.rharacteristics bccause therc will be a.unknov' 'n number of appl icants who enrol l .  the dominani.on..-  of  the Order is broad and publ ic.
As a rer;ult. the ordcr is quasi-legislative in nature and Topanga's requirements d9 ngt apply eventhough the judicial rcvieq, is rlovcrned by section 1094.5. 

-fhis 
conclusion mcans that the [Joard.s

Order rvas ncit required to discuss pcrchlorate or provide the analytical route in findrng that thcpubl ic health was protected.
In anl' ev€:nt, thc Board is correct (Opp. at 9) that the Orcler satislles Topanga so long asthe fincings supp()n the conclusion th:rt thc legislative requirements fbr (ieneral WDIis set tbrth

in Watt ' r  Code sect ions 1326: i  and 13241 have been sat isf ied. Topanga, supra. l l  Cal.3d at 5lB.
Petitioner wilson does not dispute that the order meets these iequirements for all issues exccpt
public health. He contcnds considcration of public health is subsumcd r.vithin thc B.arcl-s
obl icat ion to " take into considcrat ion" " thc need to prcvenl nuisance." Water Code \1i263(a).  i \"nt t isance" inclucl , :s anything iniur ious 1o health.  Watcr Code $130-5O(nt).  Replr  at  6-7.' rhc 

courl  accepts th:r t  the Board has an obl isat ion to consider rhe nced to protcct publ ic
hcalth in rssuing a Cieneral  \ \ ' l )R..  As Wilson points oLrt  (Repl l  ar g).  the Borirc l  acknuu, lecjacci
this r lbl ig i t t ion in , ts ( l rder.  and did not shirk l i -oin this ciLrry ai  the hearing. l lorvcvcr.  rhc fJ.art l
fbund as part  of  the Order that [ ' I )PH has pr imerv rcsponsibr l i ty l i r rproteci ing publ ic health in t l rc
ler"cl of lreatmerlt' disinf'cction. potential for publicr contact. and use oi'rccycled \\,atcr. anil C1)pl I
has issu;d the Rccycl ing Cri ter ia fur that purpose. AR 6-7. I 'he Board's Order found that recvclecl
water is saf-c when r.rsed in compliance with the Recl'cling criteria. AR 7.'While this finding does not specificall,v- address perchlorate, there is no requiremenl that
the Board's lindings address all of thc eviclence submittcd. Ilnlike CEeA, there i.s no staturor\
requirenlettt for issuance of General WDRs that thc Iloard rcspond be made to ail public commcnr;.
Sec Pub. Res. Co' le $21091(dX2). Such a requiremcnt woulci  bc impract icai  s inc. thc Board
receivec hundreds of pages of written comments and hours of public comment at the hearing. 

'l 'he

Board is only required to consider the evidence prescnted, which it did. AR 17.
In sum. Water Code si:ction 13263(a) requires that the Board rake into considcration thc-

need to;rrevent nuisance. Water Code 813263(a).  A nuisance includes anything that is i r - lur i rus
to hcalt i r .  WaterClode {1305cr(m). In issr,r ing t l ie Order.  rhc Board f i rund thar th1 publ ic.s health
u'ould bc protectet l  b} ' the l tecy'c l ing Cri ter ia.  AR 7. 

' l -he 
Roard's l indi lg is suff ic ienr to sar isf '

the statutor) requirement that lt consider the neecl to prevent nuisance.

21. Substant ial  Evi lenr;e to Supnort  thr Order
\\"ilson argles that the l3oard's finding that recycleclwater is safe when used in compliance

u'ith the Recycling Critcria is not supported by substantial evidence because his written commenr

<



and thc four art ic les he submitted were thc only evidence on perchlorate levels.  Mot.  at  12-13.'fhe 
record contains tro cvidcnce contradicting Wilson's submitted articles regarcling the

cxistence and significance fbr humans of perchlorate in recycled u,ater. Howevcr. this does no.
mean that the Board's decision was tlot based on substantial evidence. UDPH has the primary,
statewide responsibility for protecting public health. AR 6. CDPH has determinecl what uses arel
safe fo " different types of recycled water zLnd at ,"vhat levels of conteLminants. 22 CICR 560301 .g00
I'his includes the use of secondary recycled water to inigate orchards and tertiarv rccycled water
whcre it directly contacts fbod crops. 22 CCR $60304. l 'he Board has consistently relied o1
CDHP's expertise in the establishment of conclitions needed to protect public heaith. AR 409.
The Board's finding that recl'cled water is safe for approved uses is based on CIDpH's Recycling
Criteria. The rcgulations of an agency with appropriatc expertise car provide substantial evidence
in suprort of another agen,ry's decision. gakland_flqrrtagg_nlliance v. (lit), o{' Oakland.
("Oakland") (201 1) I  95 Cal. , \pp..1 'h 88,1. 903-01.

\ \ ' i lson repl ies that 2l  CICR scct ion 60i0.+ ("scct ion 60304") r .vas issued l5 rears ago and
dttes not speci l ical ly tnent ion perchlorate. His art ic les on pcrchloratcr are rnuch morc recent.  I I r
notcs that the [Joard's opposit ion c]oes not dispLrte thar pcrchlorate levels arc not recluced bl , ter l ia l
rcct 'c lecl  rvatcr.  and i t  is t rot  reasonable to conctudc: that the C' l ) l ) l  I  requlat ion prolects hunrans
again.st  perchlorate. Repl- ' -  at  2-3. 9-10.'fhis 

is an issue of substantial evidencc. The Iloard is not prohibited liortr accepting llie
cxperti;e ot'thc CIDPII merely becausc the Board iras becn given ovcrsight of recyclecl w.ater issues.
The question is whether the agency that madc thc reeulations has the rcquisite expefiise. rvhich
ClDPtl clcarly docs. CDPII's Recyciing Criteria constitutes subst;urtial evidence in supporl o1'the
Board'r; decision. "Substantial evidencc" is rclevant evidence that a reasonable rnind rnight accept
as adequate to su;rpofi a conclusion. Clalifornia Youth Authorit)'v. State Personlcl Board. (2002)
104 C:Ll.App.4th 575,585. Thc Recycling Criteria set fbrth specific requirements as to rhc
different types of recycled wa.ter that are appropriate for various uses.

Wilson atlcmpts to distinguish Oakland bl,noting that it conccrned a city's approval of a
development project ancl its finding that seismic mitigations were adcquate bccausc lhey rvere
bascd rn paf i  on compl iancc with the Bui lding Coclc.  Thc appel latc colrr t  concltrdcd that
compl ir ince u' i th the t lu i ld ing Code. which was intcnded to promote structural  saf 'et1 in the evcnt
of an etLr lhquake. was substantralcvidence that the project 's seismic r isk u'as less than signi t icatr t .
195 C-al .App.; l th at 90-1. Wil : ;on argucs that.  unl ike CDPFI's regulat ion which does not nrcnr i()n
perchloratc. thc Building Cocie adciresses thc spe,-,ific seisn,ic risk fbr structures that was at issue
in Oakland. Reply- at3-4.

1'he prernise of this purporled distinction is false. \\/i lson assunes that section 60i0.1 docs
not protect agarnrst perchlorate because the regulation docs not expressly mention it. Ilut the
provision does not expressly mention any recycied water contaminant. Rather, the regulation is
written in a mamer that requires particular recycled water trcatments for orchard inigation, and
ibr irriSlation of fuod crops where the water contacts edible portions of the crop. 

'fhc 
regulation

addresses the contaminants i,n recycled water that could affect humans, and the treatments are
intended to protect public health from adverse impacts. An agency is presunied to have regularlv
perfornred its official duties. Ev. Code $664. CDPH must be presumed to have done its iob in
issuing the rcgulation and c,cnsidered all potential contaminants and uses of recycled \\,ater,
inclLrding perchlorate contamination. Wilson hils not mel his burden of showing otherwise. See



Steele, supra- l66Cal.ApI l .2,1'at137. Forexample,hehasnotshownthattheart ic leshesubmitted
purport to make new findings about perchlorate that were unknown at the time section 60304 rvas
n r n m r r l o a t e r l  3

Finalll ' '- the Board correctiy points out that the Governor direcled it to adopt General WDRs' t h a t r r e e t s t a n d a r d s s e t b ) ' ' ( - - l ) P H .  
A R 3 9 7 ' ! 1 0 .  T h e B o a r d c a n h a r d l y b e b l a m e d l b r r e l y i n g o n

CDPII standards in n-raking i ts f-rnding I I ' thc Board's l inding is wrong because the C.DpIl
standards arc outdated, Wilson's remcdf is a pct i t ion to CDPH to amend or repeal scct ion 6030,1

F. Conclusion
Wilson presented cviclence to the Boarcl of a tiuear to the public health lrom perchloratc in

the use of recycled water in orange groves, and the Board, aftcr reviewing all olitrc evidence.
tound that fbllowing CDPF{'s; Recycling Criteria rvould adequately prorect the public health.'l 'hc 

pctition for writ ,of mandate is denied. The Board's counsel is ordercd to prepare a
proposr:d judgment. serve it on Petitioner's counsel for approval as to forrn. wait i0 dayi aficr
scrvice lbr any objections, meet and confcr if there are objections, and then subnrit the proposctl
iudgme'nt along rvith a der:laration stating the existence/non-cxistence of any, unresolvecl
object ions. An OSC re: judgrnent is set for August 21.2015.

r Neither party has attzLchcd the pertinent regulations or provided the amendnient history
fbr 22 ( lCR sect ion 60304.
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I. INTRODUCTION

In this case Petitioner challenges a general permit adopted by Respondent (the Board) that

allows recycled water to be used for irrigating all crops grown in California. The permit requires

compliance with safety regulations (refened to as "title 22") that have been adopted by the

California Department of Public Health (CDPH). Although the permit requires compliance with

title22, Petitioner contends that a reasonable person would take further precautions, and would

test recycled water for perchlorate before using it to irrigate oranges.

At the hearing in this case Petitioner was surprised that the Court relied on Evidence Code

scction 664, which provides: "lt is presumed that official duty has been regularly performed."

The Court applied the presumption to the title 22 regulations adoptcd by the CDPH. The Board

had never raised the issue. Petitioner never considered that the presumption applied and was not

prepared to argue the point.

The Court's decision that no findings were required cvcn though Codc of Civil Procedure

section 1094.5 govems review also caught Petitioner off guard. Both parties in their briefs had

taken the position that findings were required.

In this motion Pctitioner seeks clarification of thc procedural duties of the Board.

Petitioner presents new legal arguments that hc did not previously have a chance to present to the

Court. The Court's decision on proper procedures aff-ecls public health and has enorrnous

statewide importance. The Court's decision on this motion for new trial not only affects

Petitioner, but, more importantly, it will affect every person who comes after Petitioner.

Petitioner urges the Court to take another look at this case because this case is a case of first

impression and has wide-ranging implications for public health.

II. SUMMARY OF RELIEF REQUESTED

Petitioner requests that the Courl enter a conditional order granting this motion for new

trial. As explained below, Petitioner requests that the Court enter an order providing that this

motion is granted unless the Board consents to entry of a modified judgment on or before

October 16,2015, and in the event of the Board's timely consent, then this motion for new trial is

denied.

Petit ioner's Memorandum of Points and Authorit ies in Support of Motion For New Trial (BS149632)
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Petitioner's proposed modified judgment does not set aside the general permit. Instead, it

requires that the Board submit Petitioner's comment to the California Department of Public

Health (CDPH) and request that the CDPH provide its written views and recommendations to the

Board. After receiving the CDPH's views, the Board is required to exercise its sound discretion

and revise the general permit as the Board may deem necessary as provided in paragraph D.6 of

the permit, which states: "The State Board will review this General Order periodically and may

revise the requirements as deemed necessary." (AR 22) Petitioner's proposed modified

judgment is attached hereto as Exhibit A.

II I .  FACTS

Petitioncr Andrew C. Wilson (Petitioner) commenced this action by filing a pctition

seeking a writ of administrative mandate ordering Respondent State Water Resources Control

Board (the Board) to set aside the order adopted on June 3, 2014, entitled "General Waste

Discharge Requirements for Recycled Water [Jse" (thc Order).

Thc Order is known as a general pcrmit. The Board issued the general permit pursuant to

the provisions of thc Porter-Cologne Water Quality Control Act (the Act). (Water Code $$ 13000

et seq.)

Two agencies have responsibilities for regulating recycled water under the Act: The

Board and the CDPH. (Water Code $$ 13001 ,13520,13521; AR 408-409.) Prior to issuing the

general permit, the Board held a public meeting to receive comments, and Petitioner submitted a

comment consisting of a letter and four scientific articles to oppose the issuance of the permit.

(AR 620.) Petitioner's comment presented evidence on an issue of public health: Whether a

reasonable person would take precautions to prevent harm to public health beyond what is

required by title 22.

The record contains no evidence that Petitioner's comment was submitted to the CDPH

for review and recommendations or that the Board's decisionmakers received the CDPH's views

or recommendations on Petitioner's comment into evidence. The Board found that use of

recycled water in compliance with the CDPH's regulations is safe. (AR 7.)

On review, this Court upheld the permit and denied the petition based on a written
z
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decision (the Decision). (Declaration of Andrew C. Wilson, Ex. A.) On August 17,2015,the

Court rendered a judgment denying the petition. (Declaration of Andrew C. Wilson, Ex. B.) A

copy of the Reporter's Transcript (RT) for the trial hearing is attached as Exhibit C to the

Declaration of Andrew C. Wilson.

Petitioner brings this motion for new trial on the following grounds: (l) insufficiency of the

evidence to justify the decision, (2) the decision is against law, and (3) error in law, occurring at

the trial and excepted to by the party making the application.

IV. .IURISDICTION

This Court has authority to grant a motion for new trial in this case. New trial procedures

"apply in proceedings 1br administrative mandamus brought pursuant to section 1094.5."

(Pottackv, State Perxtnnel Board (2001) 88 Cal.App.4th 1394,1405 [107 Cal.Rptr.2d 39].) The

"courts have long recognized that motions for new trial may be made in proceedings for

administrative mandamus brought pursuant to section 1094.5." (ld.)

Petitions for administrative mandamus brought pursuant to section 1094.5 may involve

only issues of law. A new trial may be granted in cases involving only issues of law, even though

Code of Civil Procedure $ 656 defincs a new trial as: "A ncw trial is a re-examination of an issue

of fact in the same court after a trial and decision by a jury, court, or rcferee." At one time

appellate courts relied on section 656 to hotd that new trials could not bc grantcd if only issues of

law and no issues of fact had been tried, but the Supreme Court disapproved those cases in

Carney v. Simmonds (1957) 49 Cal.2d 84 f31 5 P.2d 3051. The Supreme Court stated that section

656 must be "read and construed in conjunction with the basic section on motions for new trial,

section 657 of the Code of Civil Procedure." (Carney v. Simmonds, supra, 49 Cal.Zd at p. 90.)

Section 657 provides that grounds for new trial include that the "decision is against law" and

"error in law occurring at trial." These grounds show that trial courts have authority to grant new

trials even though only issues of law were decided. The Supreme Court held: "As a matter of

orderly procedure there is no less reason why the trial court should have a second chance to

reexamine its judgment where issues of fact are involved than where issues of law or law and fact

are decided." (Id.\ 
?
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The Clerk of the Courl mailed notice of entry ofjudgment to the parties on August 17,

2015. Petitioner timely served and filed a notice of intention to move for new trial on September

7,2015, within 15 days of the day the Clerk mailed notice of entry ofjudgment.

V. SUMMARY OF NEW TRIAL PROCEDURE

The Court must hear a motion for new trial within 60 days from the date the Clerk mails

notice of entry ofjudgment pursuant to Code of Civil Procedure section 664.5. (Code of Civil

Procedure $ 660.) The 60 day time limit is jurisdictional. After 60 days the trial court has no

jurisdiction to grant the motion. Motions not heard within thc 60 days are deemed denied. (1d.)

An order granting a motion fbr new trial must be in writing and must (1) state the grounds

for granting the motion, and (2) provide a specification of reasons fbr granting the motion upon

each ground stated. (Code of Civil Procedure $ 657.) A Court may not direct the attomeys to

prepare an order granting a new trial. (ld.)

A motion fbr new trial may be granted on the basis of lcgal arguments prcviously rejected

(error in law occurring at trial), or on the ground of entirely new legal theories and arguments

(decision is against law). (Ho/fman-Haag v. Transamerica Ins. Co. (1991) I Cal.App.4thl0, 15

I Cal.Rptr.2d 80s].)

The Court has the power to impose terms and conditions in orders granting or denying

new trial motions. "Such conditions may require one party or the other to consent to a

modification of the judgment or perfbrm somc other act in order to avoid, or obtain, a new trial."

(Wegner, et al. Cal. Prac. Guide: Civil Trials & Evidence $ l8:438, p. 18-108 (Rutter Group

2014).) "lt is standard practice in California for trial courts to impose reasonable terms and

conditions on granting or denying motions for new trials in actions tried by a jury as well as those

triedbyacourt." (Chapmanv. MunicipalCourt(1949) 9l Cal.App.2d689,691 1205P.2d712).)

The general permit the Board adopted lacks evidentiary support because the

administrative record contains no evidence showing the current views of the CDPH on the
A

VI. ARGUMENT
A. The Board Had A Dutv To Consult With The CDPH On Peti
Because It Is Possible The CDPH

Petitioner's Memorandum of Points and Authorities in Support of Motion For New Trial (BS 149632)
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questions of public health Petitioner raised. This argument is a new argument that Petitioner has

not previously presented to the Court.

The only way to protect the public health is for this Court to require the Board to consult

with the CDPH whenever the evidence shows that the answer to a public health question is not

clear-cut, and it is possible for reasonable minds to differ. Otherwise, if the Board does not check

with the CDPH, there is a possibility that the CDPH agrees with Petitioner and public health will

be put in jeopardy.

An ongoing duty of inter-agency collaboration is implicit in the statutory scheme because

collaboration is essential to ensure the maximum protection of public health. Statutes must be

construed in a manner that makes them reasonable and fulfills the statutory purpose . "[C]ivil

statutes for the protection of the public are, generally, broadly construed in favor of that

protective purpose." (People ex rel. Lundgren v. Superior Court (1996) 14 Cal.4th 294,313.)

To satisly the duty of collaboration, the Board's decisionmakers, when deciding public

health questions at a hearing, must consider evidcnce of the cunent views of the CDPH on public

health questions that are open to reasonable difl-erence of opinion. If the hearing record lacks

such evidence, thc Board's decision must be set asidc fbr lack o1-cvidentiary support.

The views of the CDPII must be received in evidence bccause the Board's decisionmakers

must base their decision on the evidence presented at the hearing.

The duty of collaboration does not extend to all public health questions. There is no duty

of collaboration if the evidence in the record shows with ccrtainty that the CDPFI would not agree

with the position that a commenter has taken.

The Legislature and the Board and the CDPH recognize the need for ongoing and

continuous inter-agency collaboration on issues of public health.

Water Code sections 13523 and 13523.1 require regional boards to consult with and

receive the recommendations of the CDPH prior to issuing permits allowing recycled water use.

In1996, the two agencies executed the "Memorandum of Agreement" (MOA) delineating

their respective obligations. The MOA states that the CDPH is "the primary State agency

responsible for protection of public health." (M9A, p.2 (a copy of the MOA is attached as Ex. A
)

Petitioner's Memorandum of Points and Authorities in Support of Motion ForNew Trial (BS149632)
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to the Declaration of Andrew C. Wilson).)

The state's Recycled Water Policy adopted by the Board provides: "Regional Water

Boards shall appropriately rely on the expertise of CDPH for the establishment of permit

conditions needed to protect human health." (AR 409, italics added.) ) The Board in its

Opposition Brief states: "Indeed, the State Water Board had consistently relied 'on the expertise

of CDPFI for establishment of permit conditions needed to protect human health' (AR 409)."

(Opposition Brief, p. 12.)

The Board's Order at issue in this case states: "[T]hc MOA allocates primary areas of

responsibility and authority between these agencies, and provides lbr methods and mechanisms

necessary to ensure ongoing, conlinuous ./uture coordination of activities relative to the use of

recycled water in California." (AR 6, italics added.)

The MOA states: "l'he RWQCBs will defer to the Department with respect to any

question involving interpretation of any Title22 criteria." (MOA p.7, italics added.) fhe MOA

states: "ln the process of issuing reclamation requirements, the RWQCBs must consult with and

consider the recommendations of the Department (Water Code Scction 13523)." (MOA p. 2)

The foregoing provisions of statutcs, policics, orders and the MOA collectively show

recognition of the necessity of ongoing inter-agency collaboration. Propcr construction of the

statutory scheme as a whole recognizes a duty of collaboration on public health questions that are

open to reasonable difference of opinion.

B. The Record Contains No Evidence Showing That the Board Fulfilled lts Duty To

Consider the CDPH's Views on Petitioner's Comment.

In the instant case, the Court invoked the presumption of Evidence Code section 664,

which provides: "lt is presumed that official duty has been regularly performed." Presumptions

are "not 'evidence' but are conclusionsthat lhe law requires lo be drawn (in the absence of a

sfficient contrary showing) when some fact is proved or otherwise established in the action."

(Evidence Code $ 600 Comment - Assembly Committee on .Iudiciary, italics added.)

The Court held that in order for Petitioner to meet his burden, Petitioner had to show that

"the articles he submitted purport to make new findings about perchlorate that were unknown at
6
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the time section 60304 was promulgated." (Decision, p. 10.) At the hearing the Court stated:

"[Petitioner's] articles are more recent, the implication being that the more recent articles give

new-found information. Well, you haven't shown that." (RT 2-3.) The Court further stated:

"[]f you had shown that here is what the Department of Public Health had before it when it

made its ruling on perchlorate and here is what I have now and, boy, this is a much more serious

risk to public health than the Board thought, than the Department of Public Health thought, then

you might be in a different situation. Of course, you would have had to present that to the Water

Board." (RT 15, italics added.)

Petitioner's burden, as described by the Court, is an impossibly heavy one. According to

the Court's decision, the Board must reject the arguments of a person questioning the sufficiency

of title 22 if the person fails to meet that burden. However, it is absurd to imagine that an

ordinary person would include with his comments cvidencc of what the CDPH had before it when

it adopted title22. The Court's decision paves the way fbr the Board to reject virtually all public

comments questioning the suffrciency of titlc 22, including those comments presenting

information of a contaminant that the CDPII overlooked or a contaminant that the CDPFI would

want to re-evaluate. 'fhe 
Court's decision requires the Board's dccisionmakers to make decisions

that potentially conflict with the views of the CDPII and that put the public health at risk.

In the instant casc, it would be possiblc lbr the CDPIJ to conclude, based on the evidence

in the administrative record, that a reasonable person would take additional precautions to prevent

harm to public health beyond the requirements of title 22.

Petitioner submitted evidence that title 22 treatments do not remove perchlorate. The

regulation imposes no numeric limits for perchlorate in recycled water; unlimited amounts of

perchlorate are allowed. (Copies of pertinent provisions of title 22 are attached as Exhibit E to

the Declaration of Andrew C. Wilson.)

Crop irrigation is governed by section 60304 of title 22.It is undisputed that section

60304 was last revised in the year 2000. (Petitioner requests the Court to take judicial notice of

the amendment history set forth in Exhibit E, p. 605 to the Declaration of Andrew C. Wilson.)

Petitioner submitted factual datathat did not exist when the CDPH last revised section

I
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60304 in the year 2000. Petitioner's factual data included the following. In2004-2005 data was

collected at Loma Linda, California showing that orange trees take up perchlorate with irrigation

water, and the concentration in the fruit is higher than the concentration in the irrigation water

(water with a perchlorate level of l8 parts per billion produced oranges with a perchlorate level of

38 parts per billion). (AR 689) In 2004 data was collected in Massachusetts showing that

perchlorate concentrations in secondary treated municipal wastewater can be as high as 250 to

700 parts per billion. (AR 677-678) In 2006 a scientific article was published showing a method

of estimating the exposure from eating oranges contaminated with perchlorate and comparing it to

the no-effect reference dose rccommended by the National Academy of Sciences. (AR 692) The

method applied to hypothetical oranges with a perchlorate level of 250 parts per billion results in

estimated adult exposure exceeding the no-effect reference dosc recommcndcd by the National

Academy of Sciences, and results in child exposure almost four times thc recommended no-effect

reference dose. (AR 692, Pctitioner's Opening Brie1, p. 5 n. 3.) A scientific article published in

201 I found that data collected in 2001 -2002 suggests that the thyroid function in adult women is

affected by lower exposures than the no-eff'ect ref-erence dose recommcnded by the National

Academy of Scicnces. (AR 403.) In 2012 a scientific article was published stating: "Recent

work [published in 2011| indicates that very subtle thyroid hormone insufficiency in pregnant

women is associated with cognitive deficits in their children." (AR 719,759.)

Based on those articles, Petitioner claimed that mere compliance with title 22 is not

sufficient to protect the public health. In order to prevent harm to the public health, a reasonable

person would take further precautions and would test disinfected tertiary recycled water for

perchlorate before using the water to inigate oranges. Petitioner claimed that it would not be

sufficient to rely on speculative argument that there is no perchlorate in California recycled water.

Petitioner's comment stated: "Testing water for perchlorate is not expensive. Rather than

speculating or arguing that perchlorate levels are likely to be low, or likely to be high, the levels

should simply be tested." (AR 621.) The test results would be used to guide further action. For

example, if the test showed no perchlorate, or perchlorate below a CDPH approved safety level

for the crop in question, then use of the recycled water would be allowed. If the test results would

8
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cause a reasonable person to recognize that the safety of the water cannot be determined without

further study or investigation" then the water must not be used pending the outcome of further

investigation.

The question presented was: In light of Petitioner's evidence, would a reasonable person,

in order to prevent harm to the public health, take further precautions and test disinfected tertiary

recycled water for perchlorate before using the water to irrigate oranges?

It would be possible for the CDPH to conclude, based on the evidence in the record, that a

reasonable person would take those precautions. The Board's decisionmakers should not have

decided the matter without receiving and considering evidence of thc CDPH's current views on

the question. The record contains no evidence showing that the Board fulfilled its duty to

consider evidence of the CDPH's current views.

f . The Court's Arrplication of Evidence Code 664 Assumes Facts Not ln Evidence.

The Court decided that the CDPH has an official duty to consider all potential

contaminants and uses of rccycled water, including perchlorate, prior to issuing title22

regulations, and to issue regulations that protect the public health from all adverse impacts. The

Court assumes the existence of the official dr-rty, but allegcd duty is not supported by evidence in

the record. The Court did not consult with the CDPH in arriving at its determination, and there is

no evidcnce in the administrative record showing that the CDPH agrees with thc Court.

A presumption is "an assumption of fact that the law requires to be made from arutther

fact or group of/acts found or otherwise established in the action. A presumption is not

evidence." (Evidence Code $ 600(a), italics added.) The fact "found or otherwise established in

the action" is known as the "basic" fact.

Evidence Code section 664 provides: "lt is presumed that official duty has been regularly

performed." The "basic" fact giving rise to the presumption of Evidence Code 664 is the

existence of an official duty. In order to give rise to the presumption, there must be a legal duty

upon a public official to act in a cerlain way. "Evidence Code section 664's presumption applies

only where a person has an 'official duty' to perform an act." (Furman v. Department of Motor

Vehicles (2002)100 Cal.App.4th416,422U22Cal.Rptr.2d520l, i tal ics added.) InFurmanthe

9
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party invoking the presumption of section 664 provided no foundational evidence that could have

supported a finding that an alleged "official duty" existed. (Id. atp. a22.) The Court held that the

absence of an official duty precludes the application of Evidence Code section 664's

presumption. (Id. at p. 423.)

Not all contaminants are amenable to statewide recycling criteria. In this case Petitioner

identified a health risk posed by perchlorate that may be described as a "systemic" risk. The risk

is systemic because it involves a dangerous substance in the inigation water being taken up

through the roots and concentrating inside the fruit. Systemic risk is highly variable because it

depends on climate and the crop species. (AR 622.) As water evaporates from a plant into the

air, chemicals that have been taken up in the plant with the inigation water are left behind and

accumulate in the plant. (ld.) The water demand and uptake of a givcn plant species depends on

climate, and is much higher in desert rcgions of the state than in the cooler coastal plains. For this

reason the accumulation of chemical constituents in plants is lower in the coastal regions. (1d.)

A statewidc standard protecting against systemic risks would necessarily be wasteful. A

standard that is strict enough to make desert-grown crops safc will be stricter than needed near the

coast. Such a standard would prohibit the use of recycled watcr near the coast that would

otherwise be perf-ectly safe, and would tend to dcfeat the state's goals of increased recycled water

use.

For these reasons, it is possible that the CDPI{, in the exercisc of its discretion, could

reasonably concludc based on evidence that it should not impose statewide criteria for systemic

risks. The CDPFI could reasonably decide that systemic risk is more appropriately addressed by

local or regional recycling criteria rather than statewide criteria, and could exclude systemic risk

from the scope of the title22 statewide criteria. Following that decision there would be no

justification to commit the resources and time to evaluate all systemic risks before issuing title22

regulations.

A decision to exclude protection against systemic risk would not violate the CDPH's

enabling statute. The CDPH's enabling statute for title 22 regulatrons is Water Code section

13521, which provides: "The State Deparlment of Public Health shall establish uniform
1 0
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statewide recycling criteria for each varying type of use of recycled water where the use involves

the protection of public health." (Italics added.) Recycling criteria are defined as: "As used in

this article'recycling criteria' are the levels of constituents of recycled water, and means for

assurance of reliability under the design concept which will result in recycled water safe from the

standpoint of public health, for the uses to be made." (Water Code $ 13520.)

"Statewide" recycling criteria are different from "regional" or "local" recycling criteria.

The enabling statute is broadly drawn and does not dictate which risks are properly addressed in

statewide criteria as opposed to regional or local criteria. The statute leaves it to the discretion of

the CDPH to decide on the content of its regulations, and to decide, based on evidence, that

protection against systemic risk is properly excluded from such regulations. ln other words, the

enabling statute imposes no legal duty requiring the CDPH to include protection against systemic

risk in its title 22 statewide regulations.

'fhis 
Court lacks authority to dcclare, purcly as a matter of law, that thc CDPH is under a

legal duty to include protection against systemic risk in its titlc 22 regulations. The Court's ruling

is an unreasonable construction of the enabling statute that improperly limits the CDPH's

discretion.

The Court's application of section 664 assumes facts not in evidence. Specifically, the

Court assumes the existence of an official duty of the CDPH to include protection against

systemic risks in the title 22 statewide regulations. The existence of the claimed official duty is

not a fact found or otherwise established in the action. It is not a l-act supported by substantial

evidence in the record. The Court did not consult with the CDPH about the alleged official duty,

and there is no evidence in the administrative record showing that the CDPI-I agrees with the

Court. The motion for new trial is properly granted on the ground of "insufficiency of the

evidence to justify the fCourt's] decision." (Code of Civil Procedure $ 657(6).)

D. The Court's Decision That Findinss Are Not Required Conflicts With Zapar?sa.

The Court has declared that general permits need not be supported by findings even

though review is governed by Code of Civil Procedure section 1094.5. The Court's Decision at

Petitioner's Memorandum of Points and Authorities in Support of Motion ForNew Trial (BS149632)
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page 8 states: "Even if the Board's Order has some adjudicatory characteristics because there

will be an unknown number of applicants who enroll, the dominant concem of the Order is broad

and public. As a result, the Order is quasi-legislative in nature and Topanga's requirements dct

not apply even though.judicial review is governed by seclion 1094.5." (Italics added.)

Water Code section 13330 is an independent legislative mandate to apply section 1094.5

in this case. At the hearing the Court stated: "I agree with Mr. Wilson that the statute says 1094.5

applies. .  ." (RT 2) The Court stated: " l t 's clearly 1094.5, governed by 1094.5." (RT 5). I

The quasi-legislative/quasi-judicial analysis is not geffnanc when there exists an

independent legislative mandate to apply 1094.5. The analysis is relevant only when there is no

independent mandate, and then the analysis is used to determine whether to apply 1094.5.

There is nothing inhercntly wrong or unconstitutional if a lcgislature creates an agency

and requires that agency to make findings in proceedings that have both adjudicatory and

legislative characteristics. For cxample, one of the procedural models for rulemaking in the

federal Administrative Procedure Act requires not only findings, but also an opportunity for

cross-examination of witnesses. Congress has the authority to impose this rulemaking model on

agencies it creates. (see United States v. Florida East Coast Ry. (1973) 410 U.S. 224,234-238

[35 r - .Ed.2d 223,93 S.Ct .  8101.)

Once it is established that 1094.5 applies, either by virtuc of an independent legislative

mandate, or as a result of a quasi-legislative/quasi-judicial analysis, then the case is governed by

' Watet Code sections 13330(a) and (e) provide that an "order" of the Board is reviewed under
section 1094.5. Water Code $ 13330(g) provides that an "order" of the Board includes agency
action subject to Section 11352 of the Govemment Code. Agency action subject to section 11352
of the Government Code includes:

"The issuance, denial, or revocation of wasle discharge requirements and permits
pursuant to Sections 13263 and I3377 of the Water Code and waivers issued pursuant to
Section 13269 of the Water Code." (Gov. Code $ I1352(b), italics added.)

The above-quoted language refers to "waste discharge requirements" issued pursuant to Section
13263 without distinguishing between "individual" or "general" waste discharge requirements.
Both types are issued pursuant to Section 13263 (and Section 13377). Since the language of
Government Code Section 11352 does not make any distinction, or carve out any sub-category of
waste discharge requirements, the language is properly construed to include both types of waste
discharge requirements.

Petitioner's Memorandum of Points and Authorities in Support of Motion For New Trial (BS149632)
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the Supreme Court decision in Topanga Assn. for a Scenic CommuniQ v. County of Los Angeles

(1914) 1 1 Cal.3d 506 [1 13 Cal.Rptr. 836].

Petitioner seeks to have the Court's decision that findings are not required set aside on the

ground of legal error. Petitioner is entitled to have that erroneous decision set aside even though

the Court also ruled in the alternative that if findings were required, then the Board satisfied that

requirement in this case.

The erroneous decision adversely affects Petitioncr's rights in his future dealings with the

Board. The decision fundamentally changes how Board hearings will be conducted. As the

Supreme Court cxplained: "Among other functions, a findings requirement serves to conduce the

administrative body to draw legally relcvant sub-conclusions supportivc of its ultimate decision;

the intended effect is to facilitate orderly analysis and minimize the likelihood that the agency

will randomly leap from evidence to conclusions. . . . [Findings] also serve a public relations

function by helping to persuade the parties that administrative decision-making is careful,

reasoncd, and equitable." (|d., at pp. 516-517.)

'l-hc 
crroneous decision adversely aff'ects the legal rights oleveryone who participates in

future general permit hearings before the State Board or the Rcgional Boards. The right to

require the Board to make findings is a significant right. trliminating that right results in

substantial injury to Petitioner and to the public right.

VII. RBQUESTED RELIEF

Petitioner requests that thc Court render an ordcr on this motion providing as follows:

Petitioner has proposed a modified judgment, a copy of which has been served on

Respondent and is attached as Exhibit A to Petitioner's Memorandum of Points and

Authorities in Support of Motion for New Trial (the Proposed Judgment). Petitioner's

motion for new trial is GRANTED unless Respondent consents to entry of the Proposed

Judgment on or before October 16,2015, and in the event of Respondent's timely consent,

then this motion for new trial is DENIED. Respondent's consent to entry of the Proposed

Judgment may be stated on the record in open Court, or consent may be given by serving

and filing a written notice of consent. The motion for new trial is granted on the following

Petitioner's Memorandum of Points and Authorities in Support of Motion For New Trial (BS149632)
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grounds: (1) insuffrciency of the evidence to justifu the decision, (2) the decision is against

law, and (3) enor in law, occuning at the trial and excepted to by the parly making the

application. The motion for new trial is granted for the following reasons.

1. There is insufficient evidence showing (a) that Petitioner's comment was submitted

to the CDPH for review and recommendations, and (b) that the Board's decisionmakers

received the CDPH's views or recommendations on Petitioner's comment into evidence.

There is insufficient evidence showing that the CDPH had an official duty to include

protection against systemic risks in the title 22 statewide regulations.

2. The decision is against law because the Board failed to fulfill its duty to consult

with and receive the recommendations of the CDPII on questions of public health that are

open to reasonable difference of opinion, specifically, the question presented by Petitioner's

comment.

3. The decision that no findings are required was crror in law, occurring at the trial

and excepted to by Petitioner.

V[I. CONCLUSION

For all the foregoing reasons, Petitioner respectfully urges thc Court to grant the requested

relief.

Dated: September 1 l, 2015 Respectful ly submitted,

ANDREW C. WILSON

CUuL-ttt (. tn)n/+*r.-

Andrew C. Wilson
Petitioner In pro se

Petitioner's Memorandum of Points and Authorities in Support of Motion For New Trial (8S149632)
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v.

STATE WATN,R RESOURCES CONTROL
BOARD.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGET,ES

CENTRAL DISI'RIC'I'

ANDREW C. WILSON. Case No.  8S149632

IPROPOSEDI .TUDGMnNT

Dept: 85
Judge : The Honorable James C.

Chalfant

Action Filed: July 3.2014
Respondent.

On July 3,2014. Petitioner Andrew C. Wilson ("Petitioner") commenced this action by

filing a Petition For Writ of Mandate ("Petition") against Respondent State Water Resources

Control Board ("Respondent"). On May 27,2014, Petitioner submitted to Respondent a letter

dated May 27,2014, and four scientific articles ("Petitioner's Comment"). On June 3, 2014,

Respondent adopted an order entitled "General Waste Discharge Requirements for Recycled

Water Use" (the "General Order"). On August 17,2075, a judgment (the "8-17-15 Judgment")

was entered in this action based on a written decision (the "Decision") rendered by the Court.

The Court has rendered a conditional order granting a motion for new trial brought by Petitioner.

Both parties have consented to entry of this Judgment.

Proposed Judgment (85149632)
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NOW THEREFORE IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:

1. The 8-17-15 Judsment is vacated. The Decision is set aside to the extent it conflicts

with this Judgment.

2. The Court declares that:

a. When issuing general waste discharge requirements pursuant to Water Code

section 13263, Respondent has a duty to consult with and receive the recommendations of the

California Department of Public Health (the "CDPH") on questions of public health that are open

to reasonable difference of opinion.

b. The Supreme Court decision in Topanga Assn. Jbr a Scenic Oommunity v.

County of Los Angeles (1974) I 1 Cal.3d 506 applies to general waste discharge requirements

issued pursuant to Water Code section 13263.

3. Respondent shall submit a copy of this .ludgment and Pctitioner's Comment to the

CDPH and request that thc CDPH provide a written statcment of the agency's official views on

thc following question: Whether a reasonable person, in order to prevcnt harm to the public

health, would test disinf'ected tertiary rccycled watcr for perchloratc before using the water to

irrigate oranges. The CDI'II may consult with I'ctitioner when considering that question.

Respondent shall provide a copy of the CDPH's written vicws to Petitioner upon receipt. After

receiving the CDPH's written views, Respondent shall exercise its sound discretion and revise the

General Order as Respondent may deem necessary as provided in paragraph D.6 of the General

Order, which provides: "The State Board will review this General Order periodically and may

revise the requirements as deemed necessary."

4. Petitioner's Petition is denied. Petitioner takes nothing by way of his Petition.

5. Judgment is entered in favor of Respondent and against Petitioner.

6. Neither party is the prevailing party for purposes of recovering costs.

The Hon. James C. Chalfant
Judge of the Superior Court

Dated: 2015

Proposed Judgment (8S149632)
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Introduction

TABLE OF COI'iTENTS

Argument

I .

I I I .

Conclus ion

I I .

Petitioner's new "duty to consurt" argument should be rejected as both
untimely and wrong.

Petit ioner did not argue at tr ial that the Board's General wDRs are
def'ective because it-breached a oumortecl dutv ro cnncrrlr *rirha purported duty to consult with
CDPT].

The Board consulted with cDpl{ before adopting the General
WDRs.

The Board did not have a manrJatory duty to consult with cDp prior
to  adop t i ng  the  Genera l  WDRs. , . . . . . . . . . . . . . . .  .  . . . . . . . . . . . .  3
I . The Board doJ,1!9! have an implicit mandarory duty to

consu l t  w i th  CDpH . . . . , . . . . . . . . . . . . . . . 4
a. Water Clode sections 13523 and 13523.1 do not

create a mandat,ory duty on the Board to consult with
CDPH before adopt ing Genera l  WDRs.  . . . . . . . . . . .4

b. The 1997 Memorandum of Agreement does not
create a mandatrlry duty on the Board to consult with
CDPH before adopt ing Genera l  WDRs.  . . . . . . . . . .  5

2. Any duty to consult that the Board had is not enfbrceable bv
Pe t i t i one r .  . . . . . . . . . . . . . . . .  S

Petit ioner's challenge to the court 's citat ion to Evidence Code section 664
should be rejected

A .

B .

C .

Petit ioner' s argument regarding
quasi- legislat ive or adj udicative

wheth,er adoption of General WDRs is
i s  immate r ia l . . . . . . . . . . . . . . . . . .

2u

Respondent 's {)pposrt ion to Pet i t ioner 's Motion tbr \er i ,  ' f r ia l  
t l lS l49632l
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INTRODUCTION

Petit ioner Andrerv C. Wilson's (Petit ioner) motion fbr new tr ial should be denied becaust:

the court did not err during trial, but even if it did, none of the three alleged enors petitioner

clairned occurred could have affected the writ hearing's outcome. First, peti t ioner,s claim that

the State Water Resources Control Board (Board) had a mandatory duty to consult wit.h the

California Department of Public Flealth (CDF'H) prior to adopting the general waste drLscharge

requirements tbr Recycled Water Use (General WDRs)and fai led to t lo so, should be rejected.

The Board in fact did consult with CDPFI, despite not having an mandatory duty to do so.

Second, Petit ioner's attack on the court 's presumption that CDPH's regulation addressed al l

potential human health risks from the use of recycled water in orchards is itself an unsupported

argur:nent. Third, Petitioner's rehash of whether or not Topanga Association for a Scenic

Community t,. County of Los Angeles (1974) I I Cal.3,C 506 (Topanga) applies is irrele.yant,

because the court found that even if Topanga applies, the Board satisfied its requirements.

Petitiioner's motion for new trial should be denied.

ARGUMEI{T

I. Porlr loNER's NIEw "DtJTy ro CoNSUt,T" ARC;LrMpNr SnoulD sn REJccTED AS
Bolu UNrrlrely AND WRoNG.

A. Petit ioner Did Not Argue at Trial That the Board's General WDRs Are
Defective Because It Breached a Purpor"ted Dufy to Consult with CDPH.

Petitioner argues that the Board had a mandatory duty to consult with CDpH prior to

adopting the General WDRs, and that the Boar:d t-ailed to discharge that mandatory duty. To his

credit,  Petit ioner expressly concedes that his "duty to consult" argument is an entirely new

argurnent that he did not raise at tr ial.  (Petit ioner's Mernorandum of Points and Authorit ies in

Suppor to fMo t ion fb rNewT ' r i a l  (Mo t ion )  a tp .5 : l - 2 . )  TheBoard recogn izes tha tunderce r ta in

circumstances a petit ioner can raise a neu' lcgal theory' not argued at tr ial i f  i t  is based on

undisputed facts. ( l [offman-ltaagv. Transunterica In:s. Co. (1991) I Cal.App.4th 10, l5-16.)

Whil, :  Petit ioner f iames the argument as a ne*'theory as to rvhy there is a lack of substantial

evidence to support the Board's f indings. in rcal i ty Petit ioner is seeking a diffcrent t1'pe ot 'writ

Responden t ' s  Oppos i t i on  t o  Pe t i t i one r ' s  Mo t i on  fb r  Nc 'w  t r i a l  (BS l . l 96 j l )
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under code of Civi l  Procedure section 1085. to order the Board to consult rvith CDpl-l  prior to

adopting the General wDRs. (Motion. Exhibit A [Proposed Judgment], p. 2 f l  3.) 
' t-g 

support thar

&r$urngp1, Petitioner rvould need to amend his pleadrings, post-trial, in order to state a new cause

of action. as Petit ioner has never previously al leged that the Board had a duty to consult with

CDPH' and never alleged that he rvas seeking a writ of mandate to enfbrce an alleged mandatory

dutlr under Code of Civi l  Procedure section 1085. (t/S Ecologt, Inc. v. State o.f Cali / i trnia(2gg1)

92 Cal 'App'4th I l3'  138 [discussing section 1085 wr:i ts].) This strategy should be rejecred at r lhis

late date.

B. The Board Consulted With CDPH Befbre Adopting the General WDRs.

Petitioner's argument should be re.jected as factually flawed because the Board. in fact. did

con:;ult with CDPH prior to adopting the General WDRs. (See Declaration of Shahla D.

Farahnak in Support of Opposit ion to Motion for New'fr ial (Farahnak Decl.), f i led herewith.)

Because the Petit ioner's petit ion and brief ing did not assert a duty to consult,  the Board

overlooked certain documents related to i ts consultation with CDPH that otherwise belonged in

the administrative record. Should the courl grant a new trial, the Board would supplement the

administrative record with the exhibits attached to the Farahnak Declaration, filed herewith, to

demonstrate that i t  did consult with CDPH, fatal ly undermining petit ioner's new argument.

As set fbrth in the exhibits to the Farahnak declaration, Board staff met and conferred with

CDPII staff prior to the Board's June 4.2014 adoption of the General WDRs, receivcd CDpH

input, and revised the General WDRs in response to t,hat input. On Apri l  8,2014, the l loard

(including Board member'farn Doduc and Executive Off lcer Tom Howard) met with a CDpl, l

representative to discuss the drafi  General WDRs. ( ld.F.x. A.) The Board set up a second

mce t ingon lv {ay l5 ,20 l4w i thCDPI { .  ( , r r l .  l - i xs .UandD. )  p r i o r to rha tmeer ing .CDpHsra f l '

member Brian Bcrnados submitted six pages of comments on the draft General WDRs. (1cl. I :x.

C.) Many of CDPII 's comments were incorporated irrto the drati  General WDRs. as rel lected in a

rcdline version of ' the General WDRs. (/r/ .  Ex. E.) None of CDPII 's edits suggestcd addit ional

monitoring requircments fbr inigated agricultvre. (k), !16.) Finally, Brian Bernados f iom CDIrI l

Respondent 's  Opposi t ron to Pet i t ioner 's  l lo t ion fbr  Nerr  Tr ia l  (  BS l196l : l  )
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was present at the Board's June 3.2015 publ[c adoption hearing and commented favorably on the

Genera l  WDRs.  (AR 210-214.)

The fbregoing demonstratcs that even if Petitioner is correct that the Board had a duty to

cons;ult rvith CDPFI (it does not) and Petitioner is empowered to enfbrce that duty (he does not).

the lloard satisfied that duty.

C. The l loard Did Not Have a Mandatory Duty to Consult With CDpH frr ior
to Adopting the General WDRs.

Even if the Board had not consulted with CDPH, that fact would not warrant granting a n(ll

tr ial because the Board did not have a mandatory dutlr to do so in this circumstance. Fetit ioner's

new theory is that the Board had a mandatory duty to consult with CDPH before adopting the

General WDRs. (Motion at pp. 4-6.) If pursued, the claim would har,,e to be based on Code of

Civi i l  Procedure section 1085 (Section 1085). As the court is well  aware, Section 1085i authorizes

the ilssuance of a writ of mandate "to compel the performance of an act which the law r;pecifically

enjoins, as a duty result ing from an off ice, trurst, or steLtion, .. ." (Code Civ. proc., $ 1085.) Twcr

basic requirements are essential to the issuance of a writ :  ( I  ) a clear, present and usually

minirsterial duty on the part of the respondent ilgency, and (2) a clear, present and benetrcial rigl-Lt

in thrr petitioners to the perfbrmance of that duty. (Lotler v. Municipal Court (San Diego) (1g76)

17 Cal.3d 859,863;see also Stare o/ 'Cali frtrniav. Superior Court (1974) l2 Cal.3d 23'7.247:

Sierra Club v. Cal. Dept. of Parks antl Recreqtion (2012) 202 Cal.App.4th 735,740 ["tt is settle,d

that tradit ional mandamus only l ies to compel the perfbrmance of a clear, present mini i ; terial

duty"l.) ,A ministerial duty is one that an agency is rerquired to pertbrm in a prescribed manner

without any cxercise ofjudgrnent ordiscretion. (US ficolog,, Inc. v. Stute o.f ('uliforniu, .\.upru.

92 Cal.App.4th at p. 138.) A person seeking the issuance of a',r,r i t  of mandate bears the burdcn of

pleacling and proving the tacts on which its clairn is based. (Polster v. Sucrumento Cotrttty O.//ic.e

o,f Eatuc. (2009) 180 Cal.App.4th 469" 670.) I{ow'n,cr. Petit ioner did not al lege this claim in his

petit ion, did not brief the claim, and did not argue it  at tr ial.

J

Responden t ' s  Oppos r t i on  t o  Pe t i t i one r ' s  \ l o r i on  i b r  \ e r v ' l r i a l  ( l lS l -1961_ l  )
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l' The Board does not have an implicit mandatory tlufy to consult rvith
CDPH.

Petitioner does not point to any specific statute or regulation fbr the proposition that the

Board has a mandatory duty' to consult rvith CDPFI prior to adopting General WDRs. Rather,

Petit ioner locates this al leged mandatory'duty to con:sult as being "implicit  in the statutory

scheme." (Motion at p' 5:8.) Petit ioner's claimed "implicit" duty is not enfbrceable under

section 1085 because it would fail the "clear and pres;ent" prong. (8.g., Lls Ecolopl,,, Inc. v. Stttte

of Clal i fornia, 'supra,92 Cal.App.4th at pp. 1i|7-139.) Courts cannot impose a duty on a public

agency to take an action absent a clear and present lelgal obligation to do so, even if the court

were to find that "common sense" suggests that the algenc! should do so. (Hutchinson v. Ciry 6f

Sacramento ( I  993) l7 Cal.App .4th 791, 798. ) "Mandate wil l  not issue to compel action unless i t

is shown the duty to do the thing asked fbr is plain and unmixed with rliscretionary pow,er rtr tht:

exer'cise ofjudgment." (County of San Diego v. State of California (2008) 164 Cal.App.4th 5gC),

596, i tal ics in original.) Because Petit ioner cannot idr:nt i fy a "clear and present" source for the

alleged duty, the argument ftrils.

^. water code sections 13s23 and 13523.1 do not create a
mandatory duty on the Board to consult with CDpH before
adopting General WDRs.

The Board adopted the General WDRs pursuanf to its authority under Water Code sections

13253. subdivision (i).  (AR 9.) Nothing in this Water Code section suggests rhar the I loard hact

an obligation to consult with CDPI I prior to a,copting the General wDRs.

Without explanation, Pctit ioncr cites two diffbrcnt Water Code provisions - sections 13523

a n d  1 3 5 2 3 . 1 - a s a l l e g c d l y i m p l i e d s o u r c e s o f t h e B o a , r d ' s p u r p o r t e d d u t y t o c o n s u l t r v i t h C D p l l .

(Motion at p, 5 :24-25.) Neither of these statules imposcs such a duty on the Uoard rvhcn adoptirrg

General WDRs because those sections dcal with separate administrative proccsscs that the Boar,C

did not undcrtakc here. Water Code scction 13523 deals rvith a regional w'atcr board's issuance

of an individual "r"ater reclamation requirenient" to a water recycl ing laci l i ty and Watcr Code

section 13523,I deals u' i th a regional watcr board's isrsuance of" 'master reclamation pennits,"

(Wat .  Code,  { {  13523,  13523.1, )  Genera l  WDRs issued by the Board are nei ther  " \ \ 'a ter

Responden t ' s  Oppos i t i on  t o  Pe t i t i one r ' s  Mo t i on  fb r  \ e *  t r i a l  t I IS  I 196 i - l  j
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reclamation requirements" nor..master reclarnation p,ermits,. 'and so on their face the statutes do

not apply. Petit ioner's citat ion to these sections actui l l ly underscores the point that while the

regional boards may have a duty to consult rvith CDI}FI rvhen adopting water rcclamation

requirements or a master reclamation permit, there is no corresponding duty on the Board to so

when adopt ing Genera l  wDRs.  (c f .  wat .  code,  $s 13263,  13523,13523.1. )

b. The 1997 Memorandum of Agreement does not create a
mandatory dufy on the Board to consult rvith cDpH before
adopting General WDRs.

Petit ioner also claims that the 1997 Mernorandum of Agreement (MOA) between the Bocrrd

and CDPF{ is an implied source for the Board's al leged mandatory "duty to consult." yet the

MOA does not impose a mandatory duty on the Board to consult with CDpH belbre the Board

adop,15 General WDRs, especial ly where, as here, the Board's action is taken in total complianc,:

and rel iance on CDPH's prior regulation. (Petit ioner's Request for Judicial Notice [RJN], Ex. D.)
' fhe 

Board's decision to accept and rely on CDPI{'s prior regulatory decision - inigating

orchards with recycled water is saf.e fbr human health - fulfills the MOA's express purpose ,.to

assure the respective authority of [CDPH and the Board] relative to the use of [recycled] water

wil l  be exercised in a coordinated and cohesive manncr designated to el iminate overlap of

activit ies, duplication of effort, gaps in regulal ion, ancl inconsistency of action." (Petit ioner's

RJN, Ex. D, p. I  ISection I, second paragraphl.) Section IV of the MOA l ists the parries'

"program provisions and contmitments" and none of them involve the Board consult ing with

CDPFI with respect to the Board's adoption of 'General WDRs. ( ld. at pp, 6-7 [but see Section

LA, t;upru, describing how the l loard in fact consulted. with CDpFIl.)

2. Any' duQ' to consult that the Boarrl had is not cnforceable by
Petit ioner.

[:vcn if  the Water Code or the MOA created a duty to consult,  that duty can only be

entbrced by f 'ct i t ioner i t ' there there is "a clear, present and beneficial r ight in the petit ioncr.t to

the perfbrmance of that dut1,." (l,oder v. ,llunlcipul C'rntrt (San Diego). supra, l7 Cal.3d at p. 8ri3.

i t a l i csadded , )  l - he re i sno ind i ca t i on inWate rCode  s r : c t i t . r ns l3520or l352 l . l r ve rc in t cndcd tc r

be privately entbrced, Nor is there any indication in the MOA that e i the r the I loard or CDPI I

Respondcn t ' s  Oppos i t r on  to  Pe t i t i one r ' s  \ { o t i on  f o r  \ g r  
' l r i a l  ( l lS l l 96 -1 : l  )
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intended that it benefit and be enforceable by third parties, In order to seek to entbrce its terms,

Petitioner has the burden to shorv that when the Board and CDpH enrered into the MoA they

"intended to benefrt the unnamed party fpetitionerl arnd the agreement retlects that intent..'

(se.r.riorr.r Pal'roll lvlunagentent, Inc. v. i,{oble Const. (2000) g4 cal.App .4th 671, 6g0-6g 1, Snink.s

v' Equit|' Re'sidential Briunlootl Apctrtments t:2009) l7l Cal.App.4th 1004, I 022-1023.)

Petit ioner has made no such showing, and review of the MOA itself reveals no such intent.

(Pet; i t ioner's RJN, Ex. D.)

I I .  Pnrr r roxsR's  cHALLENcE To rHE CouRr 's  cr rnrrox ro E\ /TDENCE coDE
Socrrox 664 SHour_o se Rr;nclsn.

Petitioner claims that there was nol evidentiary support fbr the court's presumption that

CDPI{'s regulation - Cali fornia Code of Regulations, t i t le 22, section 60304 (section 60304),

whic'h provides that it saf-e from human health standpoint to inigate orchards with recl,cled water

- was adopted to be protective of human healt.h from all potential risks to human health, including

perchlorate in orchards. Petitioner now speculates that CDPH might have decided to ignore

"syslemic" r isks when it  adopted section 60304 because those risks, according to him, diff 'er

between r:rchards planted in the desert and those on ttre coast, and therefore those risks were not

amenable to statewide regulation. (Motion at pp. 9-l l .)  Petit ioner's claim is inconsistent with

the plain ternls of CDPH's legislat ive mandate, and Pr:t i t ioner's new theory is whollv

unsupported by the administrative record. '

There is no textual support in WaterCo<le sections 13520 or 13521 to support Petit ioner's

novel new proposed argument that the Legislature tasl<ed CDPH with adopting recycl ing criteria

that rvere not protective against al l  types of human health r isk, whether "s1,51sr-,.r1c" or not, in al l

parts of the state. 
' [he 

statute expressly provides that t]DPll is to adopt,,unif i trm,s.tcttev,i t le

recycl ing critcria fbr each varying type of use of recyclcd water where the use involl 'cs the

' The court should not grant Petit ioner a new tr ial to advance this argumcnt, as i t  rvould
be ba.ned b_y the administrative exhaustion doctrine. (,4helleiru v. District (;ourt o/.4ppeul,T'hird
Di ,s t r ic t  (1941)  l7  Cal .2d 280,292 I lugopianv.  Stute (2014)  223 Cal .App. . l th  349,  i7 t . )
Nowhere in thc administrative record, and certainly not in Petit ioncr's comments to the l loard.
did Petitioner argue that section 60304 was not adopted to protect human health statew'ide ancl
al lou, fbr the saf 'e inigation of orchards in al l  of Cali f 'c,rnia's cl imate t) 'pes. including the desert.

Responden t ' s  Oppos i r i on  t o  Pe t i t i onc r ' s  \ l o t i on  f o r  \ ew  T r i a l  ( 8S1 .1963 - l  )
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prorlection of human health." (Wat. Code, $ 13521, i tal ics added.) petit ionerpresented no

evitlence at trial or in his Motion to support his argurnent that the Legislature directed CDpg t6

ignore al legedly "systemic r isks," or that CDPH ignored those risks, whether or not directed by

the Legislature to do so. The only reasonable interpretation of its statutory mandate rvas that

CDPH was tasked with adopting recycling criteria that can apply unitbrmly statewide - both in,

the rjesert and elsewhere - and protect against any huLman health risk posed by the use of recyclLed

water, whether systemic or otherwise. There is absolutely no indication that CDpH did not

comply with i ts legislat ive mandate to adopt uniform statewide recycl ing criteria when it  adopted

sectiion 60304 and concluded that orchards - statewiile - can safely be irrigated with recycled

water. T'he court did not err in presuming that CDPFI fulfrlled its statutory mandate to arJopt

"unifbrm statewide recycl ing criteria" when it  adopted section 60304. As the court fbund, suchi a

regulation, adopted for the statutory purpose of protecting human health, is substantial evidence:

in support of the Board's finding that the General WDRs are protectir,,e of human health.

(Petitioner's RJN, Ex. B at p. 9 ["The regulations of arn agency with appropriate expertise can

provide substantial evidence in support of another agency's decision. Oakland t leri tage All iance

v.  Ci ty  of  Oakland ( 'Oakland ' )  (201l )  l95 Cal .App.4th 884,903-04 ' ,1 . )

Petit ioner claims that there was no evidence at tr ial that CDPH considered systemic r isks

when it adopted section 60304. Petitioner misunderstands that it was his burden to present to the

Board and then to the court, suff lcient evidence to diminish the persuasiveness of the evidence

that lBoard rel ied on to make its f inding to a level of insubstantial i ty. Petit ioner's post-tr ial

speculation as to $'hat CDPH may or may not have done when it  adopted section 60304 is not

sulf l ,cienl to Inake what is otherwise substanti i l l  evidence - section 60304 - into eviclence of a lcss

than substantial nature in support of the Board's f inding.

' fhe 
lcgal question in this case remains whethcr, based on al l  the evidcnce prcsented to the:

Board including Petit ioncr's comments, a reasonable person could not have fbund General WI)lts

rvere safe tor human health, as the I loard fbund. ( l luSytpiun r ' .  S/n/s (2011) 223 Cal.App..tth 3.{9.

360 :  AR6-7T t l  9 -10 . ) - l ' hecou r thas top resumetha t r ;ubs tan t i a l  cv idencesuppor l s theBoard ' s

decision. and resolves al l  reasonably doubts inr lavor of the Board's decision. ( lhid.) Petit ioner's

Responr lent 's  Opposi t i , - rn to Pet i t ioner 's  l lo t ron tbr  \e*  
' l  

r ia l  (  BS 1.1963.1)
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posll-trial speculation that CDPH may not have considered "systemic risk" as he now detjnes it.

and the diffbrence betrveen the risk to human health posed by irrigating orchards rvith recycled

water in the desert as compared to the coast, is not surftlcient to undermine the evidence the Board

rel ied on' Petit ioner's Evidence 664 argument is not a suff icient basis on which the court can or

should grant a ner.v trial.

I t I .  PEt t t toxe R's  ARcul tENT REGARDTNC Wur lHe R Aooprro i r  or  Ge ne R;u-  WDRsrs Qursr-LEG rsr-ATrvr oR Ao.luorcAr-rvE rs Inr nrntg RrA L.

The court should reject Petitioner's claim that he is entitled to a new trial because the courrt

made a legal error in concluding that Topangtt did not apply to the Board's adoption of General

WD,Rs. 'fhe 
court did not err, but even if it did, Petitioner suffered no prejudice because the court

fbund that the Board's findings satisfled Topa,nga.

A new tr ial can be granted only i f  the claimed error, i f  reversed, would l ikely change the

outcomeof  thet r ia l .  (Cal .  Const .  Ar t .  VI ,  $  l3 ;Br isnnuv.  Ferguson(1981)  l2 l  Cal .App.3d g23,

826 l-"lf it clearly appears that the error could not havr: affected the result of the trial, the court is

bound to deny the motion"].) Petit ioner cannot make that showing here because the courl 's

conclusion thatTopanga did not apply is not essential to the court 's ult imate conclusion to uph.[d

the Cieneral WDRs. That is because the court also for.rnd that even if 
'fopunga 

applied. the Board

complied with i t .  (Petit ioner's RJlr l ,  Ex. A, at pp. 8-10.) Thus, even if  the court rvas incl ined to

revisit  i ts conclusion that Topanga did not apply to the Board's adoption of General WDRs,

conducting a new tr ial would be an idle act because the court already tbund that the Board ful ly,

complied withTopanga. ' fhe 
error, i f  any, was not prr: judicial because it  would not chanse the

t r ia l ' rsoutcome.  (Cal .  Const .  Ar t .  VI ,  ss 13;Civ .  Proc.  Clode,  $  475.)

Furthermore, nothing in Petit ioner's Motion takes away l iom thc fbrce of the court 's

conclusion ri , ' i th respect to the adoption ol 'General WDRs having, at most. mixcd quasi-

legislat ive and adjudicative characterist ics. (Petit ioner's RJN. Ex. A, at p. 8.) 
-fhe 

court 's

conclusion as to whether or not adoption of the General WDRs is quasi- legislat ive or ad.iudicatir,e

does not bind the Board in future administrative proce,:dings to conduct such luture procecdings

as either quasi- legislat ive or adjudicatory.

Responden t ' s  Oppos r r i c ,n  ro  Pc t i t i one r ' s  \ l o t i on  t b r  \ e *  I  r i a l  t  I IS  l l 96  j : l  )
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CONCLUSION

Forall of the tbregoing reasons, the State water Board respectfully requests that the courl
den'y Petit ioner's motion fbr new tr ial.

Dated: September 29, 2015

L A 2 0 l 4 5 l 2 t 9 5
5 l 9 l 9 2 0 0 . d o c

lRespectf ul ly Submi tted,

Siupervising Deputy r\t tomey Gencral
tl I t or ney.s .fo r R e.tpt t nde nt
Sitate lf/ater Resources Control Board

Respondcn t ' s  Oppos i t i c , n  t o  [ ) e  t i r i one  r ' s  \ l o t i on  f o r  \ o r  f  r i a l  ( l ]S  1196 i :  )
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ANDREW C. WILSON
State Bar No. 133062

7 468 Dufferin Avenue
Riverside, CA 92504
Telephone: (95 1) 687 -4471
E-mail : acwilson I I @yahoo.com

Pelitioner In Pro Se

ANDREW C. WILSON,

Petitioner,

STATE WATER RESOURCES CONTROL
BOARD,

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COLINTY OF LOS ANGELES

CENTRAL DISTRICT

Case No. BS 149632

PETITIONER'S REPLY BRIEF IN
SUPPORT OF MOTION FOR NEW
TRIAL

Dept: 85
Judge: The Honorable James C.

Chalfant

Hearing Date: October 15,2015
9:30 a .m.

Trial Date: Julv 28.2015
Action Filed: iulv 3.2014

Respondent.

Petit ioner's Reply Brief in Support of Motion For New Trial (BS 149632)
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I. INTRODUCTION

One of the key purposes of the public comments and hearing on the general permit was to

determine if recycled water is safe enough for broad use under a statewide general permit as

opposed to individual permits. The high evidentiary burden adopted by the Court, together with

the unreasonable position that the Board is taking in response to this new trial motion, make

public participation in the process meaningless and completely defeat the goal of protecting the

public health.

All the issues that Petitioner has raised are properly raised on this motion for new trial.

Petitioner's proposed judgment is a simple solution to this case.

il. ARGUMENT

A. The Record Contains No Evidence Showing That the Board Fulfilled Its Dutv To
Cott
Issue Raised by Petitioner's Comment.

(1) The Memorandum of Agreement Requires That the Board's
Decisionmakers Not Take A Public Health Position Contrarv To
the Position of CDPH When Issuing General Permits.

At trial counsel for the Board stated that the Memorandum of Agreement (MOA) requires

the Board's decisionmakers, when issuing general permits, not to take a position on public health

that is contrary to the position of CDPH. (RT 20; Petitioner's Request For Judicial Notice, Ex. D.)

For that requirement to make sense, the Board's decisionmakers need to know what CDPH's

position is on issues of public health that the Board will decide at general permit hearings.

Further, that information must be received as evidence because the decisionmakers must base

their decision only on the evidence presented at the hearing.

The Court has ruled that the Board may rely solely on Title 22 as evidence unless

Petitioner meets an extremely high evidentiary burden. Petitioner interprets the Court's ruling to

mean that if Petitioner meets the high evidentiary burden, then, under the substantial evidence

rule, the Board may not merely rely on Title 22,but must consult with and receive in evidence

CDPH's views on Petitioner's comment.

Petitioner contends on this new trial motion that the Court has set the evidentiary burden

too high. The correct evidentiary burden needs to be lower and in harmony with the requirement

Petitioner's Reply Brief in Support of Motion For New Trial (BS 149632)
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that the decisionmakers must not take a public health position contrary to CDPH. Petitioner has

met the correct burden, and the Board's mere reliance on Title 22, and failure to receive in

evidence CDPH's views, violates the substantial evidence rule.

In response, the Board argues that when issuing general permits, the Board is never under

a duty to consult with and receive the views of CDPH in evidence. lJnder that legal theory, even

if Petitioner meets the Court's high evidentiary burden, the Board may rely merely on Title22.

The Court should reject this insupportable theory as contrary to the Court's ruling.

At the hearing in the instant case, the Board brought up the MOA when the Court inquired

about the Governor's Order, which provided: "The Water Board will adopt statewide general

waste discharge requirements to facilitate the use of treated wastewater that meets standards set

by the Department of Public Health, in order to reduce demand on potable water supplies." (AR

397, RT 19-22.) (At the hearing the parties mistakenly referred to the MOA as the "MOU.")

THE COURT: Well, what if Mr. Wilson had shown that perchlorate is a new

problem, nobody knew about it until two years ago? It's a serious public health problem.

And he also showed that the Department of Public Health did not consider perchlorate

when it issued its regulations. Would the Water Board have been bound by the

Governor's direction, or could it consider perchlorate issues?

MR. K,\TZ: Well, that's interesting. It would be inconsistent with the MOU to

a c t - -

THE COURT: Is the MOU between the two agencies?

MR. KATZ: Correct. It would be inconsistent with the MOU for the State Board

to take a contrary public health position to the Department of Public Health, and I believe

there is a dispute resolution process in the MOU if there is such a disagreement.

THE COURT: Well, arguably, by *y hypothetical, there wouldn't be any

disagreement. The Department of Public Health would have never considered

perchlorate. RT 1 9-20 (italics added).

In the above passage, the Board's counsel expressly states that the MOA applies to the

Board's decision making when issuing general permits. The Court's response indicates that the
2
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Court agrees the Board should not take a position contrary to CDPH. On this motion for new

trial, Petitioner seeks to clarify the effect of the MOA under the Court's ruling.

Properly interpreted, the MOA allows the Board to require additional precautionary

measures if the CDPH believes, in light of Petitioner's evidence, that a reasonable person would

undertake additional safety precautions beyond title 22 requirements. In that situation, a decision

by the Board to include those additional precautions in the permit would be entirely consistent

with the position of the CDPH, and therefore proper under the MOA. Moreover, the Board's

refusal to include the additional requirements would violate the MOA. In this respect, the MOA

protects the public because it prevents the Board from adopting permits that the CDPH believes

would threaten public health. However, under the Court's hypothetical, compliance with the

MOA cannot be determined without evidence of the current position of the CDPH on exactly

what additional safety precautions are appropriate.

Under the Court's hypothetical, the title 22 regulations alone are not substantial evidence

supporting the Board's finding that the general permit protects public health. More evidence is

required. The Court answered its own hypothetical and stated that the Board could not just rely

onTitle 22:

MR.  WILSON:  . . . . Imean ,  I  j us t -  -  I 'm t r y ing to  -  -  I  do th ink tha tyou r

question about the Memorandum of understanding, you know, could they have stepped in

and required more stringent requirements in Title 22, and then Mr.Katz suggested, well,

that might have violated their Memorandum of Understanding, but I think it's really a

question of their statutory authority. Because their statutory authority allowed them to do

it, and if they bargained that way with some contract, I'm not sure he's saying that.

THE COURT: I fully understand. And under my hypothetical I would expect

them to do something. I would not expect them to say, "Well, we'll just rely on their

regulation, " would not expect them to do that. Whether their Memorandum of

Understanding - -

MR. WILSON: Whatever it says.

THE COURT: Yes.

Petitioner's Reply Brief in Support of Motion For New Trial (BS 149632)
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MR. WILSON: Right.

THE COURT: But that's not what we have here, and I do think they get to rely on

it. Remember, we're talking only about substantial evidence, not whether an independent

review of the evidence says there might be a problem here, which is what your evidence

presents, but, rather, is there substantial evidence, whatever, however good your evidence

is, is there substantial evidence for the Board to - - for the Water Board to rely on, and

there is. RT 2l-22 (italics added).

In the Court's hypothetical, Petitioner would be able to overcome the presumption that the

CDPH did theirjob. Overcoming the presumption means additional evidence is necessary to

satisfy the substantial evidence rule. The Court stated, "I would expect them to do something."

(Id.) To comply with the MOA,that additional evidence must be evidence of the views of the

CDPH on Petitioner's comment.

(2) The Issues Raised By Petitioner Must Be Adjudicated In the Pending
Cause of Action.

According to the Board, not only is it never under a duty to consult with CDPH when

issuing general permits, the issue of whether that duty exists cannot be adjudicated in this cause

of action for administrative mandamus, but must be litigated in a new cause of action for ordinary

mandamus to enforce a ministerial duty under Code of Civil Procedure section 1085.

Under the Court's ruling, as interpreted by Petitioner, if Petitioner had met the high

burden, the Board could not have relied solely on title 22,but would have had a duty to consult

with and receive the views of CDPH in evidence. If there is never a duty, the Board could always

rely solely on title22, and the Court's ruling is wrong. Questions of the whether the Court's

ruling is wrong must be litigated in this cause of action. The Legislature has provided the writ of

administrative mandamus as the sole remedy to set aside a general permit. (Water Code $$ 13330

(a), (e),, (g).) As the sole remedy it is necessarily an adequate remedy, and allows for litigation of

all issues necessary to fully settle any controversy over the validity of the agency's action.

Moreover, Petitioner is not seeking to compel agency action, he is seeking to set aside

agency action. Petitioner's Proposed Judgment does not set aside agency action. It is intended to

Petit ioner's Reply Brief in Support of Motion For New Trial (BS 149632)
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be a good faith practical solution to end this case that would be entered only with the Board's

consent. It is not in proper format for a contested judgment in this case. If a new trial is granted,

and there is no amicable resolution, then, as stated in Petitioner's petition, Petitioner seeks a

judgment setting aside the general permit.

As stated in the Court's decision, a petitioner has the burden to show that the agency

failed to regularly perform its duty. (Decision,p.2) For example, the petitioners in Topanga

would have shown that the zoningagency failed to perform its duty if they had demonstrated that

the agency had not received substantial evidence showing that the character of the neighboring

property was different from the land in question. (Topanga Assn. for a Scenic Community v.

County of Los Angeles (197 4) 1 1 Cal.3d 506, 5 1 9 n. 1 9.) If the substantial evidence rule requires

that certain evidence be received, the agency has a "duty" to receive that evidence.

In this case, the purpose of consulting with CDPH is not for the sake of consulting, it is to

receive CDPH's views in evidence. If Petitioner meets the appropriate evidentiary burden, the

Board has a duty to receive in evidence CDPH's views on Petitioner's comment.

The duty to receive CDPH's views in evidence, like the duty to receive evidence in

Topanga, is not a ministerial duty.

Traditionally, ordinary mandamus has been used to obtain two different forms of relief:

(1) to compel agency action that is ministerial, or (2) to set aside agency action for abuse of

discretion. Different conditions must be established for the different forms of relief. Agency

rulemaking may be set aside for abuse of discretion. Abuse of discretion includes rules that are

"arbitrary, capricious, or lacking in evidentiary support." (Califurnia Hotel & Motel Assn. v.

Industrial Welfore Com. (1979) 25 Ca1.3d200,212.) Legislatures have the power to require

agencies they create to consult with and receive the recommendations of other agencies when

they are engaged in rulemaking. If the agency fails to consult and receive the recommendations,

the rule may be set aside for abuse of discretion due to lack of evidentiary support. The rules

associated with compelling ministerial action do not apply.

Similarly, legislatures have the power to require agencies they create to consult with and

receive the recommendations of other agencies 
then 

they are engaging in mixed

)
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rulemaking/adjudication or engaging in pure adjudication. If the agency fails to comply, the

agency's action may be set aside for "abuse of discretion" due to lack of evidentiary support.

(Code of Civil Procedure sections 1094.5 (b) and (c) define "abuse of discretion" to include lack

of substantial evidence.) As is the case when setting aside a rule, the special rules associated with

compelling ministerial action do not apply.

The cases on section 1085 cited by the Board explain the special rules that apply only to

compelling ministerial action. Those rules are not applicable here.

(3) Petitioner's Arguments Are All Timely.

All of Petitioner's arguments are timely because Petitioner may raise new legal theories

for the first time on a motion for new trial. All of Petitioner's arguments are responsive to

theories adopted by the Court that Petitioner was unaware of until trial.

(4) The Board's New Documents Do Not Show That the Board's
Decisionmakers Received in Evidence the Views of CDPH on Petitioner's
Comment and the New Documents Do Not Belong in the Administrative
Record.

The Board offers five new documents that it claims "fatally" undermine "Petitioner's new

argument." (Respondent's Brief, at p.2.) However, none of the documents are relevant because

none show that the Board consulted with CDPH about Petitioner's comment or that the Board's

decisionmakers received in evidence the views of CDPH on his comment. These documents are

properly excluded from the administrative record and Petitioner objects to the Court receiving any

of them in evidence or taking judicial notice of them.

Four of the five documents concern CDPH comments that were generated on or before

May 15,2014. (Declaration of Shahla Farahnak, Exs. A, B, C, and D.) Petitioner submitted his

comment to the Board on May 27,2014. It is impossible for these CDPH comments to have

addressed Petitioner's comment because these CDPH comments were all generated before

Petitioner submitted his comment to the Board. The fifth document purports to be an undated

draft of the general permit that incorporates many (but apparently not all) of those CDPH

comments. (Declaration of Shahla Farahnak, Ex. E; Respondent's Brief, p.2.) Nothing in the

draft permit shows that CDPH received Petitioner's comment or that the Board consulted with

Petitioner's Reply Brief in Support of Motion For New Trial (BS 149632)
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CDPH about Petitioner's comment.

The Board also argues that Mr. Bernardos of CDPH "commented favorably" on the

general permit at the hearing (AR 210-214). (Respondent's Brief, pp.2-3.) Nothing in the

transcript shows that Mr. Bernardos received or reviewed Petitioner's comment or that he

communicated his views on Petitioner's comment to the Board's decisionmakers.

The Board contends that the five new documents "belonged in the administrative record."

(Respondent's Brief, p.2.) However, as far as Petitioner is aware, none of these documents have

ever been previously publicly disclosed. During the administrative proceeding the Board's staff

never disclosed that they were offering any of these documents in evidence, and the

decisionmakers never disclosed that they decided to receive any of them in evidence. These

documents are properly excluded from the administrative record

$|f,i: 
Board Wrongly Refuses To Acknowledge At y Duty To Consult With

The over-arching purpose of the MOA is "to assure the respective authority of [CDPH and

the Board] relative to the use of [recycled] water will be exercised in a coordinated and cohesive

manner designed to eliminate overlap of activities, duplication of effort, gaps in regulation, and

inconsistency of action." (MOA, p. 1, italics added.) The over-arching purpose of the MOA must

be consistent with the overarching purpose of the statutory scheme. Statutes must be interpreted

to effectuate their purpose, and not defeat it.

Petitioner in his brief in support of the motion for new trial explained that the evidentiary

burden imposed by the Court is unreasonably high. As a factual matter, an ordinary person could

not be expected to include with his comments evidence of what CDPH had before it when it

adopted Title22. The resulting failure to meet the burden would require the rejection of virtually

all public comments advocating protective measures beyond title 22,regardless of the actual

validity of the comments. The Board in its brief did not dispute Petitioner's contentions.

Due to a failure to meet the high burden, under the Court's ruling the Board may take a

public health position in conflict with CDPH. The burden proposed by Petitioner is the natural

and obvious burden that prevents inconsistency of action. Public health issues may be divided

Petitioner's Reply Brief in Support of Motion For New Trial (BS 149632)
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into two groups: those issues where it is possible for reasonable minds to differ, and those where

it is not possible for reasonable minds to differ. There is no reason for inter-agency consultation

on the latter group. There is, however, sound reason for consultation on issues in the former.

If, based on the evidence, it is possible for reasonable minds to differ, then by definition, it

is possible that the position of the Board may differ from the position of CDPH.

To ensure maximum protection of public health, the potential for conflict must be

eliminated. It is, in fact, easily eliminated by simply receiving evidence of the CDPH's views on

the comment in question.

The Board asserts that while regional boards "may have a duty to consult with CDPH," it

has no such duty. (Respondent's Brief, p. 5.) The Board argues that Water Code section 13263,

which authorizes the general permit in this case, contains no specific language providing for

consultation, as does Water Code section 13523, which authorizes regional boards to issue

individual permits. However, underthe Court's ruling, if the high burden is met, thenthe Board

has a duty to consult and receive in evidence the views of CDPH.

It is important to note that the Board reads into section 13263 words that are not there -

words that grant authority to issue a general permit under which individual users of recycled

water may apply to be covered. Based on that implied authority, the general permit provides that

individual users of recycled water covered under existing individual water recycling requirements

may "apply for covenge underthis General Order." (AR 15.) The implication of that authority

brings with it the concomitant duty to consult.

B. The Court's Application of Evidence Code $ 664 Assumes Facts Not In Evidence.

The Board's attorneys contend that the"only reasonable interpretation" of the enabling

statute is that CDPH had a duty to include protection against systemic risk. (Respondent's Brief,

p.7.) That contention is not supported by the statutory language or any other evidence in the

record. The Board's attorneys also argue:

"Petitioner claims that there was no evidence at trial that CDPH considered systemic risks
when it adopted section 60304. Petitioner misunderstands that it was his burdento
present to the Board and then to the court, sufficient evidence to diminish the
persuasiveness of the evidence that the Board relied on to make its finding to a level of
insubstantiality. Petitioner's post-trial speculation as to what CDPH may or may not have

8

Petitioner's Reply Brief in Support of Motion For New Trial (BS 149632)



I

2

J

4

5

6

7

8

9

1 0

1 1

t 2

1 3

I 4

1 5

t 6

t 7

1 8

t 9

20

2 l

22

23

24

25

26

27

28

done when it adopted section 60304 is not sufficient to make what is otherwise substantial
evidence - section 60304 - into evidence of a less than substantial nature in support of the
Board's finding." (Respondent's Brief, at p.7, italics added.)

In the above passage the "Board's finding" cannot refer to a finding that the alleged duty

exists. The decisionmakers never invoked the presumption and never made a finding that the

alleged duty exists. The "evidence that the Board relied on" cannot refer to evidence supporting a

finding that the duty exists. The existence of the alleged duty is an essential fact underlying the

presumption of Evidence Code section 664. Findings on essential facts cannot be implied in the

reviewing court. There must be findings on all facts which as a matter of law "'are essential to

sustain [the decision] ."' (Environmental Protection Info Ctr. v. Cal. Dept. of Forestry and Fire

Protection(2008)44CaI. th459,5l7,quoting SierraClubv. Cal. CoastalCom. (1993) 19

Cal.App .4th547 ,556.)

Not only is there no evidence supporting the interpretation advocated by the Board's

attorneys, but Petitioner also introduced evidence that detracts from that interpretation. Petitioner

submitted evidence that systemic risk is highly variable because it depends on climate and crop

species. (AR 622) Systemic risk is lower near the coast than in the deserts because the water

uptake and demand is higher in the hotter desert climate. 0d.) Enforcing statewide a strict safety

level appropriate only for the desert would tend to defeat the state's goals of increased recycle

water use. The enabling statute is properly interpreted to give CDPH the discretion to decide

whether or not to include systemic risk in statewide criteria.

No evidence was introduced by Board staff or anyone else that contradicted the evidence

submitted by Petitioner. Nevertheless, it appears that the Board's attorneys have either rejected

or chosen not to believe Petitioner's evidence, as the Board's brief states that Petitioner's position

"is wholly unsupported by the administrative record." (Respondent's Brief, at p. 8.) It is not

clear that the Board's decisionmakers would evaluate Petitioner's evidence in the same way, and

opinions of attorneys are not a valid substitute.

Neither the Board's attorneys not the Court may invade the province of the Board and find

the existence of the alleged duty and invoke the presumption. The decisionmakers never invoked

the presumption.

Petitioner's Reply Brief in Support of Motion For New Trial (8S149632)
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The Board also argues that the administrative exhaustion doctrine bars Petitioner from

challenging the existence of the alleged official duty. There is no bar because Petitioner first

learned of the presumption and the alleged duty on the day of the trial.

C. The Court's Decision That Findings Are Not Required Conflicts With Topanga.

The Court has decided that findings are not required. The Board argues that the Court's

decision does not "bind" the Board in "future administrative proceedings." (Respondent's Brief,

at p. 8.) However, if the decision is not set aside, it will be res judicata and binding on Petitioner

in future proceedings. If the Board in the future violates its duty to make findings, Petitioner will

be estopped from challenging it under the doctrine of res judicata (or collateral estoppel). For this

reason, setting aside the decision is not an "idle act."

Setting aside the decision will also likely change the outcome of the trial because it will

prevent the Court from implying a finding by the decisionmakers that the alleged duty underlying

the presumption of Evidence Code section 664 exists.

The Board presents no convincing argument in opposition to the principle that findings are

required when there exists an independent legislative mandate to apply Code of Civil Procedure

section 1094.5.

For all the foregoing reasons,

requested at pp. 13-14 of Petitioner's

Motion For New Trial.

Dated: October 7 .2015

VIII. CONCLUSION

Petitioner respectfully urges the Court to grant the relief

Memorandum of Points and Authorities in Support of

Respectfully submitted,

ANDREW C. WILSON

CL^<ltq.ru t' . Lu\--L+'-'rs

Andrew C. Wilson
Petitioner In pro se

l 0
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A4drew C. ltrlilson v-S!4te Water Resources
Qontrol Board
Its 1 4963 2

Tentative decision on motion 1br new, tr ial:
denied

Petit ioner Andrer'v C. Wilson ("Wils,rn") nroves the court for a new tr ial on his petit ion fbrwr i t  o1 'mancate.
- l 'hc 

cotrrt has read and consiclered the nrovins papers, opposit ior-r. ancl reply. anci rencler.s
the  fb l l ow ing  ten ta t i ve  dec i s ion .

A.  S ta tement  o f  the  Case
l .  Pe t i t ion
P e t i t r o n e r  W ' i l s c ' n  c o r t t l n c n c e c i  t h i s  p r o c e e d i n g  o n . l u l y  3 , 2 0 1 4 . ' l - h c  p e t i l i o n  a l l e g e s  i p

i re t ' l tnen t  pa | t  as  fb l low: ; .  On. lune 3 ,2014.  t .he  Board  he lc ' l  a  pub l i c  meet ing  to  rece ive  ev idcnce
t ' r t l  the issue c'1-whethet '  glroun<is ot ist  fbr prescr ibing general  waste requirements lor recvclcd u,atcr
LLsc  Wi lson  s t tb t l t i t tec l  t v r i t te r t  connrents  in  rppos i t i -n ,  wh ich  wcre  recc ived by  thc  Boarc l .  l ' l resc
tvr i l ten col l l r l lents cl iscussecl thc r langer o1-thc chcnt ical  pc|chlorate. and inclr-rdecl  1br-rr  scicnt i f lc
r r l t i e l e s  a s  c r l r i b i t s

I 'hc Floard adoptcd a wri l ten order on - l r , rne j .  2101, cnt i t led "Clencral  Waste Dischzrrgc
Flequirernerl ts fbr Recyclcci  Water Use" ( thc ' 'Order").  

;he Floarcl  c lccrdecl in the L)rder.rhat
co tnp l iance r ' v i th  the  C la l i fo rn ia  Drepar tn ren t  o f  Pub l ic  F lca l th  recyc l ing  c r i te r ia .  se t  lb r th  in  CCf t
t i t le 22. is sul l lc ier l t  to protect ac:Linst pr-rbl ic I -Lealth r isks ar is i lg f i 'opr the usc e1-r.ec'c lecl  u,ater t . r
i l ' r iga te  1boc1crops .  ' l ' l l c  

Orderc l i c l  no t  c i i sc r - rss  perch lo ra tcs .  a t l c l ress  Wi lsop 's  cor I l ' c r ts . . rc . r ta i '
anv  f ind tngs  to  suppot - t  th is  conc lus ion .

2. CorLrrse of proccedings

A hear ing  on  the  wr i t  o f  tnanc le t te  was he lc l  on . lu ly  28 .2015.  The cour r  c lcn icd  the  pe t i t ion .
hr lding that thc Board was not reqLrired to rnake f incl ings because the decrsron was qu2si-
l cg is la t i ve ,  nc ' t  adJud ica t i r "e .  [ : r ,en  i f  the  Board  was requ i rec l io  n rake  f inc1 ings .  the  Boarc l ,s  l inc l i rg
t l ta t  the  pub l ic  hca l th  vuou lc l  bc  p ro tcc tec l  by  cornp l iance w i rh  the  Rec l ,c l ipg t r . i te r ia  l r . l s  sLr t l rc ic r t
1t : '  sat is l '1 '  the l ; tei lutot 'v reqtt i retnent that i1 consicler the neecl to pfevcnt rrr-r isancc.

. l  r rdgnren l  nas  cn ter rec i  o r t  r \ugr - rs t  17 ,  2 i0  l - j .

B. {ppl icable l -arv
A new tr ial  rs a l 'e-exatt ' t i t lat iot t  of  : in issr-rc o1' fact in the sanre court :r f ier a tr ia l  ancl  c lccision

bi '  a jury.  col l l ' t  01'referee'  CCP $(r56. Clt lP scrt ion65T sets fbrth the grouncls upon u,hrch zl  ] rarr 'can  seek  a  l te \v  t r ia l .  
' l -he i ,  

a re  as  fo l lo rvs :  ( l ) i r regu la r i t l , in  thc  p roceed ings  o f  the  cour t .  11 , r1 ,  t i r
ac jve  I ' se  pa f t ) ' ,  o r  a l l y  o rd i : t  o f  lhe  cour t  o r  abus , :  o f ' c l i sc re t ion  by 'wh ich  e i ther  pa l l \ , \ \as  p rcvented
t i t ' r l l l  l lar, ' ing a fair  t | ia l .  12) nr isconciLrct o1-th,:  - jur,u-.  and l , r ,henever any ope or.  .ore ol  the juror.sr
havc beet l  indtrced to uissent to an) general  oi  specral  verdict ,  or to a f indir ig on anv cluestron
submitted to trenl  by t l ie courl ,  b1,a resort  to the determinat ion of chance, such misc. 'di lct  r t rav
bc proved b1'  the af{ jdavi t  of 'anr, ,  one of t fLe. jurors; (3) accident or surpr. isc.  which ordinar. l
prucience could not l - iave guarded against (4) newly discovered evidence. materral  ibr t l ie partr , ,



making the appl icat ion, rvhich lne could not,  with reasonable di l igence, have discovered and
produced at the tr ia l :  (1i)  excessrve or inadequate damages: (6) insuff ic ienc,,-  of  the evidence to
us t r f l ' the  verd ic t  o r  o ther  dec is io r r .  o r  the  r re rd ic t  o r  o ther  dec is ion  is  aga ins t  lau , .  and (7 ) .  e r r r l r

in larv.  occun' ing at the tr ia l  and cxcepted to by the parry nraking the appi icat ion.
Whetrever the coLtrt  grants a new tr ial ,  i t  shal i  specifu the ground or grounds upon which i t

is granted. ard the coLlr t 's reason(s) for grant ing the new tr ial  upon each ground mr-rst  be stated.
CCP 8657. Furthermot 'e,  a ne\v r :r ia l  shal l  not be granted upon the ground of insuff ic icncl ,of  l f re
c r ' idence to . jL rs t i f , r ' the  r re rd ic t  o r  o the l  dec i : ; io r - r ,  nor  L rpon the  grou id  o f  e rccss iyc  o r  i r ra ieqLLare
t lanrages, unless af ier u 'eighing t l ie evidence the court  is convinced l iorn the ent ire fecor. l .
inclLrding rei tsonable inf 'erences therel l 'onr.  that thc courl  or. jurv clear l l ,  should havc reached a
d i f l ' e  ren t  ver r l i c t  o r  dec is ion .  Id .

A palry interrcl i r rg:  to t-nove lbr a ne,, . r ' t r ia l  must f i le with the clcrk apcl scrve upop eacl-r
adverse  par t l ' a  no t ice  o l 'h is  i t r ten t ion  to  move fo r  a  new t r ia l .  dcs ignat ing  the  grounds upon wh ich
the nlot iol t  u ' i l l  be nr:rde attd whcther the sanre wi l l  be made upon aff lc lavi ts 9r t6c r-r .r iputes of ' thc
c o l r r t o r b o t h , e i t h e r ' :  ( l ) b e l b r e t h c e n t r y ' o f  j r - r c l g n r e n t '  o r ( 2 ) w i t h i p  l 5 d a 1 , s o 1 ' t h e  c l a r t c o t r r a i l i p g
t t f  t r t l t ' ce  o f  t :n t r1 'o f . jL rdgment  b1 , ' the  c le rk  c f  the  cour t  pursuar r t  t6  CCI ,  scc t io r " r  66 .1 .5 .  o r  serv ic :e
t t l lo t l  h im by  an l ,par ty  c f ' r ,n ' r i t ten  no t icc  o f  en t r ; -  o l ' . juc lgn ten t ,  o r  w i th in  180 day ,s  a f te r  rhc  cnr l ,g l '
j r , rdgnrent.  rvhichever is ear l iest.  C'Cp rS6.59. [_lpon rhc l i l ing o1.thc f l rst  not ice ol ' intenr ior.r  to r .nor, .e-
f 'or a trcw tr ial  bf  i t  p. l l ' t \ r .  cach t t ther partv has 15 days af iel  the scrvice of 'sr-rch nol icc t9 i l le apcl
sc r ' \ ,e  l t s  own not ice  o f  in ten t ion  to  rnor , ' c  fb t -a  nen, t r ia l .  I , -1 .

Wi th ln  te l l  da1 's  o f  f i l i ng  the  no t ice  o f  in ten t ion  to  r . r rove  fb l  a  new t r ia l .  thc  rno l ing  par tv
shal l  serve upon al l  other part ics and f l le anv al l ldavi ts intended to be used upol such rr-rot iol
( iCI)  q\1159r.  Other perrt ies si ia l l  l - ravc ten da1,s af ler such service within which to f l le ancl  scrr, ,c
Lrpon the nroving part_\ an),  countcr-afTldavits.  Ic l .

In  |u l ing  o t t  a  t lo t ion  1br  ncr .v  t r ia l  o r r  a  cause t r ied  b1 ' the  cour t ,uv i thor r t  a . jL r ry .  lhc  cour . t
l l l a \ .  o l l  s t tch  te r t l l s  as  ma\  be  . jL rs t .  chang ie  o r  add to  the  s ta tcn lcn t  o f 'dcc is ion .  n tod i f l ' t l te
. iL rc ls t r l cn t ,  in  who le  o r  in  par t .  l ' aca te  the . jL rdg in ten t .  in  who le  o r  in  par t ,  and eran t  a  new t r ia l  on  a l i
o r  par t  o1 ' the  issues ;  o r .  i l r  l i eu  o l ' t ran t ing  a  l te \ \ , .  1 r i z i l .  n tay  vacate  anc i  sc t  i t s ic lc  rhc  s ta te rncnt  o f
decision and - iudglnett t  anci  reopen the cas;c lbr further proceedings ancl thc int loducrigp st '
addit ional evidence with the same ef- f ict  as i f  the case hacl been reopened al ier the sLrbpissiol
thereof at lc l  b, : fore a decision had been f l led or- judgntenl rencierecl .  CICIP $662.

(1 .  Ana lvs is
Pet i t io r le r  Wi lsor r  Inoves  lb r  a  ncw t r ia l  on  the  grc lunds  tha t  t i te re  was ins r - r f l l c i cn t  cv idencc

to . jL rs t l f , t ' the  dec is ion ,  thc  dec is ion  rs  aga i r rs t  law,  anc l  i in  e r fo r  o1- law occur rec l  a t  the  t r ia l .
I ) : t i t i t ' rncr seeks a grar-r t  of  his t t tot ion utr less the Boarcl  consents to a modr{recl  jLrdgntenl sLrbnt i t t i r rg
I t i s  con in ten t  abor - r1  perch io ra le  to  the  C la l i fb r : r r ia  Depar tn ren t  o1 'Pr - rb l i c  Hea l th  ( "C lDpH") ,  so l i c i t
CDPFI 's  v iew,  and exerc ise  i t s  sound d isc re t ion  f i l r  the  gcnera l  permi t .  Mot .  a t  2 .

l .  
' l  

i n re l iness
A I lot ice of intent ion 1o move I 'or ne,, ,v tr ia l  must be f-r led and sened upon the part ies o1'

record  no t  n to re  t l - ran  l5  days  lb l low ing  the  r ro t i ce  o f  en t ry  o f . judgment .  ( ,CP $659.  Wi th in  ten
clal 's 01' the f  r l ing o1' the not ice of intent to mo\re for new tr ial ,  t l ie moving party mLrst serve and f i le
such a f l ldav i ts  (and au thcr i t ies )  on  wh ich  the  rnovrng  par ty  in tends  to  re ly .  CCP \S659a.

2



In the instant case,. iudgrnent was signed and enterecl  on August 17.2015. The clerk gave
not ice  o f  en t r '1 '  o f judgnrent  on  August  17 .20 l5 .  f 'he  no t ice  o f  in ten t ion  to  n rove  fb r .nevu, t r ia l  ' r : rs
I tme l l " f i l ed  rn  Septernber  l .201 ,5 .  exac t ly  15  days  a f te r  the  judgment  was s rgned and en tered .' i ' he  

October  15 .201-5  hcar ing  da te  i s  w i th in  the  s ix ty  c lays  io r  hear ing  a  mot ion  ib r  nerv  t r . ia l
J . r rcscr ibed by  CCp sec t ion  660,

2 .  Mcr i ts r
a .  Dutv  to  Consu l t
Pet i t i ' lncr Wllson ar- l :ucs that thc Bcari j  has a duty to consult  with CDpl- l  l r ,hener, ,cr thc

ev idence shows a  pub l ic  hea l th  i ssue whcre  the  answcr  i s  no t  c lcar  cu t .  Mot .  a t  -5 .  I I c  no tcs  t l ra t
rr :gioual watcr boards (n,ot the Board) are requircd to consult  with CDpH prior to rssurng permils
l r l r  recyc led 'water  use .  water  Code \$  13523.  13-523.1 .  In  1996,  cDpH anc l  rhe  Boarc l  e r l re fec l
into zt t ' t  agreement ( the IVOA) del ineat ing t f reir  rcspect ive obl igat ions. 

' lhe 
agrcernent provrdes

that the CDPH is the pr in-rary etgency rcsponsible for publ ic hcalth protecr ion, ancl  t l . re Board has
cons is te r l t l y  re l ied  on  thc  e rper t i se  o f  CDPH lb r  es tab l i shrnent  o f  pernr i t  cond i t io ls .  Mot .  a t  5 - ( r .

Pet i t ioner  no tes  tha t  the  cour t ' s  dec i : ; ion  re l iec l  on  the  presumpt ion  tha t  o l f i c ia l  c ju t t  has
beren regu la r lY 'per lb rn leC under  Fv ic lcncc  ( 'oc lc  scc t ion  66 ,1 .  anc l  he ld  tha t  Pet r t ioncr .had ro  shor . r
t l rat  thc perchlorate art ic lcs he rel iecl  upon were unknou, 'n whep 22 CCIR scctron 60j04 r, las
pronlLr lgated by t iDl ' } I1.  Pet i l ioner descr ibes this br-rrclen on al t  ordinary ci t izens "absurd." N4o1.
u1; '  7.  [ - le argues that 22 CC]l t  6030,1 ,"vas lasl  revisecl  in 2000 ancl he subnri t tecl  art ic les rhat u,cr-c
l lubl ishecl af t ' : r  t l la l  datc.  Mot.  eLt 7-8. I Ie contcnds that this suf l lccs to compel the l ,Joarcl  1 '
i r rvcst igate f t l r ther b1'contact ing CDPH. ancl the presuurpt ion that CIDPH cyaluatecj  pcrcSlor-artc
c t ' r l l ta t 'n ina t ion  is  inapp l icab le  L recause ( 'DPH has  no  dr - r t1  to  cva lua le  a l l con tapr i r rap ts .  par t i c r : la r l . ,
l l iLose that are harrnf i r l  ort l r '  becarrse thev acc:ur-r- tulate in plants on a var iable basis clcpe.di 'g o'
c l t r t t a t e .  M o t . a t 9 - 1 0 .  I ' h e r c f i r r e , t h e c o u r t c a , r - u r o t c o n c l u d e t h a t C l D P l J h a d a l c g a i  d r r t y t r i . c l L r c l c
p fo tcc t lo l l  ag i : l l l l s t  what  Wi ls i l t t  ca l l s  "svs ter -n ic  r i sks" .  l vh ich  shor - r ld  be  ac lc l resscd by  loca l  . r .
rcg i .na l  recy 'c l i rg  c r i te r ia  depcnd ing  on  c l i r r , r1 .e .  Nfo t .  a t  10 .

Argut t lg  a  p rocedura l  de fec t ,  t l i e  l loard  contcnds  tha t  Wi lson  brought  h is  pe t r t ion  lb r
a t i r t t t r t i s t ra t i vc  mand i i tnus  undcr  CICIP sec t ic tn  1094.5  and now Wi lson is  seek ing  to  contpe l  i t  t .
cor l lpJl ' rv i th an al leged ntandatory clLrty,  which reqr-r i les a wri t  o1' tradi t ional rnapclap'rus r :nder C'( ' l )
sec t io t . t  I085 .  .S 'ce  Rpdr ]1 tuqz  t ' .  So l i s .  (1991)  I  Ca l .App.4rh  495.  - )01-02 .  In  o rder .  lb r  the  co l r r r  rc )
l s r jL rc  an  amcndcd - j r - rdgr l le r l t  u i th  thc  reques tcc l  o rc ie r  requ i r ing  the  Boarc l  to  consu l t  rv i th  C l l )p l l .
I 'he Boarcl  ar l lues that Vrr ls<tr t  wt ' ruld rreecl  1o antenci l r is pct i t ron to state a nc\\ ,  c i , t l lse o{ 'act iorr
runder  CIC 'P ser : t ion  1085.  Opp.  a r t  l -2 .

\ ! ' i l so r r  c la i r t l s  th i i t  he  is ;  no1 a t tcnrp t ing  to  en f i l r ce  a  n ranc la to rv  min is te r ia l  c lL r t r ' .
c l ta r i t c te t ' i z rng  the  Board 's  du t l 'as  a i  du t l '  t r t  rece ive  ev idence o1 'CDPH's  ' i c r ' s  on  \A  i l so ' : :
comnlel l ts.  Replv at 5.  I le notes that the i -egislatLrre has providecl admrnistrat ive ntandanrus as

'  Pe t i t i c l t le t 'asks  the  coL l r t  to . jL rd ic ia l l y  no t ice  f l ve  cxh ib i l s .  two docunte l ts  l ion t  the  cor - r r t
t l l e .  a  fepor te f ' s  t ranscr ig r t  f }onr  the . lu l l ' 28 . , l0 l5  hear ing .  a  Februar l , '20 .2996 r le r - lo ranc l r - r - r  o l -
a! ,reel l le l l t  betwecl l  the l )epartntcnt of  I lcal th Services ancl t l - re State Water l lesources C-optrol
Llr lard. at ld var iol ts provisions of 

. l ' i t le 
22 CICR. 

'T 'he 
cor:r t  docuntents and reporter 's transcr ipl

need no t  be  jL rd ic ia l l y  no t iced .  The cour t  jud ic ia l l y  no t ices  the  memorandum and CICR prov is ions
Er ' .  C lode $a5,1(b) ,  (c ) .

a
J



the sole remcdy to set aside a general permir:.  Water Code $13330. Reply at 4.
Wilsrn is correc,t that he is required 1o proceed under admir-r istrative mandamus and not b,v

tradit ional nrandamus. but he is not conec:t that he is not attenrpting to enforce er mandatorv.
ministerial duty. A dutl to consrrl t  is a procedural requirement, not a substatrt ive one. The cor-rrt
'wi l l  evaluat: Wilson's argunient in the context of hrs administrative mandamus claini. The
question is ,. , , ,hether the Board had a mandatory statutory or constitr-rt ional duty to consult with
CDPI{. and whether thc Adn-rinis;trat ive Rccrord shows non-compliance with that duty'such that i t
' ' r ,as a fai lr-rrc to proceecl in the manner recluired b1' lau' and an abuse of discrction.

The l loard did r:rot have a mandatorv statutory dLrty to consult with CDPI'I  be fbre adopting
lhe gcneral \VDRs. 

' fhc, 
l ]oard issLrecl the ( ieneral WDRs pursuant to Watcr Codc section 13263(i),

,which docs r - ro t  requi re any consul ta t ion.  
' l 'he 

prov is ions le l ied upon by Pet i t ioner  Watcr  Code
secl ions 1352i  and 13523.1 -  concern ing a regional  board 's  issuance o1 'a " lvater  rec lanrat ion
l ' P , r l t r r A t f f  F r r l f  

t  
o - r _ l  o  t- .naste:r  rcclantat ion permit .  resl tect ively '-  do not apply to the Boarrcl  or a gcneral

WDR. The MOA betrveen the Board and CDI) l l  does not require consultat ion. and a contract
r :annot sl lpport  a nrani latory '  dut l -  any\vav because mandanrus cannot cot lpcl  thc erercise o1'
rJ isc re t ion .  I11q1e y - .Su11er io1-Cour t .  (1914)  1 .1  Ca l .3d  237.  An1 'par ty .  i r rc lud ing  a  pub l i c  agenc) ' .

l ras the disc.el ion to fbl lo lr '  or breach a col t t fact (with consecluenccs of course).  lVloreovcr.  thc

VOA's  purpose is  to  assr r re  tha t  the  par t ies 'aLr thor i t y  wou ld  be  exerc iscd  in  a  coorc l ina ted  and
r :ohes ivc  r r le inner .  anc l  t l ' re  Boarc l ' s  dc tc rencc  to  the  CI )PFI 's  ac t ions  in  22  C( lR sec t io r t  60803

tut l l l ls that g:oal.  
' fhe 

Board hard no mandatorv dLrl-v spcci frcal ly to consult  CI)PH over pcrcl t lorate

I e v e l s  i u  r e c y c l e d  w a t e r .
In an1'evcnt.  Wilsor-r 's arg,Ll l lcut that the Boarcl  l i r i led to consul l  with ( 'DPFI be fbr-c issr-r ing

rthe Ciene ral  WDRs is,  as Wilson ,adut i ts.  a u()w argument t l iat  Pct i t ioner cl id not pre sert t  to the cor-tr t

i r t  the  t r ia l .  A  lega l  a rqr - r r ren t  r lav  bc  ra iscd  lb r  the  f i rs t  t in re  in  a  r tew ' t r ia l  n to t ion  "s t t  long  as  the

rrcr i  thcor ' \ '  I r r-scnts i i  ( luest ion cf  lau to be apyt l iccl  1o Lrncl isputed lacts in thc record." lg, l -Sjqfa
r ( - lon .s t ruc t ion .  l t c . - t .__ t ln ' ie r iqqElqr tk .  (2012)  206 Ca l .App.4 th  t l4 l .8 .51 .  But  as  the  Board  po in ts

, rL r t  (Opp.  a t  2 - j ) .  ev idence o1 'd i : ; cLrss ions  be lw,cen the  Boarc i  and CDI ' l l  we l 'e  t to t  i r t c l r rded in  thc

Adrl in istrat;ve Record hrecause they w.cre nc,t  relevant to the issr:es raised b1' the pct i t ion. \ l i  i lson's

rargurnent concerning t l - re Board' : ;  duty, to consult  UDPIJ is theref ix 'c procec' lur i i l l l 'delcct ive as rrot
loased on unrl ispr-r1ed I 'ar: ts f l 'onr a pert inent iLdrninistrat ive record.

I -hc  Board  now prov ides  ev ic lencc  t l ia t  i t  c l i c l  consu l t  w i th  the  CIDPI I  p r io r  to  adopt ing  thc
( icncr:r l  WDRs. [ ]oarci  staff  nret and conf, :rrcd with Cl)PII  stat l ' .  rcccived CIDPIJ inpLrl  on the

,J ra t i  Genera l  WDiLs .  and le l i scc l  the  ( ienera l  WI ) l t s  bascd on  CDPH comt l . l c t t t s .  Farahr tak  Dcc l .

b .xs .  A-E.  f , Jone o f  L l l iPH 's  sLrgges t ions  werc  regarc l ing  ac ld i t iona l  mon i to r i r tg  reqr t i re r r ten ts  tb r

i r r iga ted  agr ic r - r l tu re  o r ; re rch lo ra tes .  [ ]a rahuak Dec l .  !16 .  \ \ / i l son  ob jec ts  to  th is  ev ' idc t tce  as  ou ts i , . l c

the Adnrinistrat ivc Rec,crd. 
' fh is 

ob. ject ion is val id.  but rnerely proves the procedural  de1-ect i r r  his

i , l rgL lment .

Wilson a lso  argues  tha t  these d iscus ,s tons  be tween t lDPI Ianc l  thc  l loard  d id  r to t  rc la te  lo

W' i l s t tn 's  pLrb l i c  con l l cn ts  about  pcrch lo ra tc ,  and the  Board  r ,vas  rec lu i red  to  spec i l i ca l l l ' scek

CDPH's  op in ion  on  Wi lson 's  co l l l ren ts .  Wi lson  prov ides  no  s l tppot ' t  fo r  t l t i s  a rgurnent .  fb r  i t

rvor-r ld require consultat ion with CDPH an'1'1. inte a publ ic ct)nrr .neut raiscs a reasonable issu.-  of

oLrb l i c  hea l th .
As for Wilson's i rrgurnenI that t l - ie evir- lent iary burderr in-Lposed by the courl  undet 'Evidencc

,Code sect ion 664 is uru'easonably high ber:ause an ordinary person could r tever be erpected to



rncludc evi lence of what CDPII had be.fcrre i t  when i t  adopted 22 ccR sect io,  60304, hemisunderstands the cout l 's point concerning the Board,s duty when a ci t izen comments on aproposed $iDR' l ' 'he court  merelv stated thar i t  must presume cDpH did i ts - job r .r ,hen i tpro'rulgatecl22 ccR st lct ior l  60- i04- which mears that i t  addressed anv extent publ ic health issues.In order to attack the I loard's re: l iance on cDPH's regulat ion, pet i t ioner herd to unclernr ine i r  b 'showing that the perchlcirate issue was unknon'n to cbpu r. i ,hen i t  promulgerted 22 ccR sect irr i it r0304' l 'h is;  is not an i rssuc of ut treasotrable burden. but rather rhe viabi l i ty of  c l)plJ,s regulat i rni lncl  the Board's r ight to rcl-r 'o ' i t .  [ IDPI '{ 'uvas required ro adopt r-rni f 'crr-ni  statew,ic le recl ,c l i 'gr : r i te  r ia  L inder  water  c lo t l -  t . . t t , r '  13521. .a . ,1  w i lson ls  a ,gun. re , ' , t  tha t  loca l  anc l  reg i .na l  r .cuLr la t i .nis rr lore appropriate because orchards in deselt , rncl  coastaicl inrates wi l l  accunrr-r late perchlofate atdi f l 'ererrt  ler, : ls agai '  is : r  pol icy i : i l .g l 'ne' t  r :nsupported by, law.

,r"* r . ,u| t 'sr)n's 
cor l tcr:Ltrorr that the Board has a'dr-r ty ro co,rs.- ,r t  with cDpFI is nor gr.ounds tbr a

b. C'onf l ict  with . Iopanqa

Pet i t io l le r  c la i l l l s  tha t  the  cour t . ' s  de , : i s ion  tha t  ge 'e r , l  wDRs need no t  be  supp, r tc t l  by1i'dings co.'licts wirh ! qp4tg4-.\lqcrgtrpl -,rpr g sllilllaull1ulrt--v r'. crorLtlf p]]L.ora'gsL.>.( " ' f  t lpat rget" )  (1974)  1 I  ca l .3d -50t1.  wi ison r : rcr , tc .s  that  water  Code , .a , , .  r : : :0  is  an rnc lependentleq is ia t ive tn ' rndate reqLr i r ing the appl icat ion o l 'c [ ]P sect ior  r094.5.  and contends lhat  the c .ur t -sc;uas i - lcg is la t ive/qr- ras i - lud ic ia l  analys is  is  not  ge lnranc.  He argLles that  there is  nothrrg i rhererr t i r\r, ' rorlg for a legislaturc to require an agency to ntake f inci ipgs ln a proceeding that has lcgislat ivechat 'erc ter is t ics '  once i t  is  dcternr inec l  that  cc ' [ '  sect ion l0g4.5 appl ies.  Lopa4ge a lso : r 'p l ies.  M. t .a t  l 2
wi lson 's  at 'sut r le  nt  is  i r lcot ts is tcnt  r . ,u ' i1h the purposc c l1-a ncw t r ia l  nr r t ior ,  u ,h ich is  t l ra t  thce l 'ror t ' t . lust be preiLrdicial ir l  that. i1'changecl. i t  coLrlci aft 'ect thc casc orrtcome. t i45lq1r,. F.erguso''  ( 1981)  121  ca l 'App .3 i l  823 .826 .  w l l s rn : r ck r .w ledges  tha i  , 1 , . ; ; . - , ; ; u to , l , n ,  rhe  l l oa r . r t . sl i r rd ings were suf l lc ient  cven i f  l 'u fanga d id apply ' .  H, lJ .  a t  l l -12.  

' l 'h ,s .  
eve,  r1  lhe corr r . r  v ,vcrei l rc l i 'ed to  reconsidel  i ts  ho ld i r ' tg ,  ony,new t r ia ]  would be nreanrnglcss becausc the outconre r ,voul6be the same' S'ee cCP {'17-5 This; is nol an appropriatc groLrnd on which to grant a new rrial.wi lsorr  c la inrs  that  thc cour t 's  dec is ion wi l l  t i rndanrenla l l l ,change hou, l ]oar .d l rcar i .gs vr i l ibc ctrrrductecl and woulcl be .c.r f  ucl ic 'crtu fbr anv l ir tLrrc wDR p..r."Jdi,,gs in w,hich he ,r:rkcsct l t t t t t tc t . t ls  to  the Boar<l '  Reply  at  10.  [ -hc s l t t r r ] t  ar ]swcl  is  that  a  cour t  c j -cc isron 's  poter t ra l  rc . r .

f  r ' rd i tc t l t t  e f l -ect  ot l  a  lu lure rLr l i r tg  i rs  r to t : r  basis  f i r r  ncw t r ia l .  Moreover,  1he I loarc l  agr .ces that  thecourl 's decision on l l le 
-foparlgQ jsstre wil l  not bincl i ts plocedr-rre in r-naking I indingis i ,  t ir turcrprocecdings.  Opp.  at  8 .

D.  C 'onc lus ion
Pct i t ioner  wi lson 's  r - r . t ior  for  a  ncrv l r ia l  is  de ' iecr
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THE COURT:  Wilson versus State Water Resources

Control Board, BS149632.

MR. KATZ:  Good afternoon, your Honor,

Supervising Deputy Attorney General Eric Katz for the

respondent, State Water Resources Board.

THE COURT:  Counsel.

MR. WILSON:  Good afternoon, your Honor, Andrew

Wilson petitioner, in pro se.

THE COURT:  Good afternoon.  

This is here on Mr. Wilson's petition for

administrative mandamus to compel the State Water Resources

Control Board to set aside his order for general waste

discharge as a permit, General Waste Discharge Permit,

adopted on June 3rd, 2014.

There are two issues presented by

Mr. Wilson.  One is the order is not supported by the

findings because there is no finding about perchlorate

which he presented evidence and articles that perchlorate,
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one, is harmful to humans, most importantly, pregnant

women; two, that it does not dissipate in water supply and,

in fact, accumulates in orange groves, orange trees, such

that orange trees can have higher perchlorate levels than

waste water because they take up the perchlorate with

irrigation water and then concentration accumulates.

Actually, accumulation and concentration are the same

thing.  And the order says nothing about that; therefore,

the order is not supported by the findings and then the

findings are not supported by substantial evidence.  

While Mr. Wilson presents an interesting

issue, the fact is that this general permit, I think, is

quasi-legislative in nature because it's -- I mean,

I conceptually, think it's being issued to a whole host of

permittees, none of whom were before the Board when it

issued its order.  

And for that reason, I think -- I agree with

Mr. Wilson that the statute says 1094.5 applies and 1094.5

review is customarily -- Topanga applies to that because

it's a quasi-adjudicative decision, I don't see how you can

adjudicate an issue where the applicants are not even in

front of you.  I view this as quasi-legislative in nature,

which is important because Topanga doesn't apply in

quasi-legislative decisions.  

In any event, if Topanga does apply, I agree

with the Board that all it has to do to satisfy Topanga is

to make findings that support the conclusion that the

legislative requirements for general WDR's in the water
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code have been satisfied, and the Board's order did that.

So then the question is is there substantial

evidence.  Mr. Wilson argues that the Department of Public

Health regulation that says this is how you clean the

recycled water for use in orange groves was issued 15 years

ago and does not specifically mention perchlorate.  His

articles are more recent, the implication being that the

more recent articles give new-found information.  Well, you

haven't shown that.  

But, in any event, this is an issue of

substantial evidence.  The issue is not whether your

evidence is better, but whether the Board had substantial

evidence on which to rely.  The expertise of another agency

is certainly substantial evidence.  There is no question

the Department of Public Health had the expertise.  They

issued the regulation.

Mr. Wilson may not like the regulation, and

it doesn't specifically mention perchlorate, but the truth

is it doesn't mention any particular contaminant.  Rather,

it explains the process by which recycled water treatments

for orchard irrigation may occur.  And implicit in that is

that the agency addressed all potential contaminants and

uses of recycled water, including perchlorate contamination

when it did so, and it's presumed to have done so.

And so there is substantial evidence.  It

may not be, per Mr. Wilson, good evidence, but it's

substantial.  So the tentative is to deny.  

Have you seen it?

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28



     4

Buford J. James, CSR 9296

MR. WILSON:  Yes, I got it.

THE COURT:  You wish to be heard?

MR. WILSON:  Yes.

THE COURT:  Go ahead.

MR. WILSON:  May I be seated?

THE COURT:  You may.

MR. KATZ:  And may I?

THE COURT:  Yes.

MR. WILSON:  Before I start, your Honor, could

you give me an idea of how much time you want me to talk or

willing to have me talk?

THE COURT:  I don't want to put a governor on

you, but I'm not feeling well.  So if you could truncate

it, I would appreciate it, but I don't mean to cut you off.

MR. WILSON:  Yes.  I'll just try to hit some high

points on the tentative that jumped out at me as I read it.

I know you said that it's most probably

quasi-legislative, and you ruled, obviously, in the

alternative that satisfies Topanga.  And that's the real

issue for me, is whether it satisfies Topanga.  

THE COURT:  I mean, I don't get a sense for how

this hearing was conducted, but I assume the applicants

weren't there.  They issued a general order, and you apply

later on.  Isn't that how it work?

MR. WILSON:  That is how it works, except that

actual applicants apply later on, but at the hearing you

have advocates on both sides of the issue.  You have people

that represent the sewer plants that were trying to get the
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order weakened, and you have environmentalists trying to

get the order strengthened.  So they are on both sides. 

THE COURT:  Let me ask the counsel for the Water

Board.  What do you think?

MR. KATZ:  Well, it was conducted as a normal

noticed hearing.  It wasn't a rule making process.

THE COURT:  But a noticed hearing can be

quasi-legislative, certainly.  Rule making would be

flat-out legislative.  You know, it depends on whether

there is somebody who is required to present evidence in

opposition.

I mean, all I can look at is, by way of

parallel, is the CEQA case in which there is an applicant

who appears, people oppose.  And, you know, that's 1094.5

because it's -- actually can be either quasi-adjudicative

or quasi-legislative.  I don't think it matters too much,

and it may be I'm going off the deep end here.  It's

clearly 1094.5, governed by 1094.5.  Whether that means

Topanga applies, I'm not convinced that Topanga applies to

all 1094.5 hearings, judicial review hearings.  Although,

maybe it does.

MR. WILSON:  Can I comment?

THE COURT:  I'm certainly -- Yes.  It's certainly

possible I'm wrong there.  Let's put that way.

MR. WILSON:  I would just like to respectfully

suggest that you are wrong because Topanga is an

interpretation of the language of 1094.5.

THE COURT:  It is.
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MR. WILSON:  And when an order -- when a statute

says that a certain order will be governed by a 1094.5, you

can't -- I don't think you read a statute to say, well,

this order is somehow severable and part of it will be

governed by Topanga and 1094.5 and part of it won't be

governed.

THE COURT:  Yes, you might be right.  It might be

that the legislature when it passed whatever the statute

is, the water code provision, was not thinking about

general permits; it was thinking about individual permits

when it wrote that language saying that be governed by

1094.5.

MR. WILSON:  Well, I think it was thinking about

both, because permits, historically, are considered to be

quasi-adjudicative and --

THE COURT:  Individual permits, certainly.

MR. WILSON:  Yeah.  Well, this is a permit with a

lot of permittees, but as I read your opinion the theory

you were thinking it was -- it was just quasi-legislative

because it had future application, but all permits have

future application.

THE COURT:  No, that wasn't my theory.  I agree

with you that when they do apply, once this order is

passed, it's a ministerial duty.  If they meet the

requirements, boom, they get their permit.  I agree with

you on that.  

But what I was thinking is that this is a

situation broad in -- We have no idea how many permittees
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there are going to be.  There could be tens of thousands of

permittees.  It seems like it's broad in scope and not the

kind of permit to which a Topanga analysis -- you know, it

seemed pretty quasi-legislative in that regard, but I -- I

could be all wet.  Because you are right, Topanga

interprets 1094.5.  This is a 1094.5, other than the

Government Code, I guess it was.

MR. KATZ:  For what it's worth, your Honor, when

I got the case I thought quasi-legislative, Topanga, you

know, doesn't apply.  Case closed.  But at the same time in

speaking with the Water Board they recognize that it's a

mixed issue, and there is, I think -- I think from the

Water Board's point of view, there is no clear answer, but

that they do -- they proceeded as if it was an adjudicative

proceeding.

They for General Order, for purposes of ex

parte communications on General Orders, they apply

adjudicative procedures for those ex parte communications

in an abundance of caution.  So I think it -- I mean, it's

an interesting issue, but I guess I come down where the

Court did, that it's not necessary to resolve for this case

because, if Topanga applied, the Board complied with it.

THE COURT:  I do agree with that.

MR. WILSON:  I'll leave that issue, except for

one final statement.  You know, there is the Administrative

Procedure Act, the tier one and tier two, and the State

Board has issued, you know, advisory opinions on their

other website saying that these types of orders are
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adjudicative proceedings under that --

THE COURT:  When you say that, you need to

distinguish between individual permits and general permits.

They say both?

MR. WILSON:  They say both, yes.  I do want to

say that when I first sat down to do the writ, I was

thinking along your lines, what is this thing.  And it

wasn't -- I had the same feelings you did, but when I got

into the statutes and the website and analyzed the law, I

came in positively on 1094.5.  I didn't do it in the

alternative.  I said this is it.  That's where I am coming

from.

THE COURT:  It's a good argument.  That's all I

can say.  I don't know who is right.

MR. WILSON:  Did Mr. Katz want to say something

on that point?

MR. KATZ:  No.

MR. WILSON:  I want to go on to -- it seems like

on the bottom of page 9 of your order you talk about an

agency is presumed to have regularly performed its official

duties.

THE COURT:  Right.

MR. WILSON:  And you cite that Evidence Code.

THE COURT:  Right.

MR. WILSON:  And that the Department of Public

Health must be presumed to have done its job in issuing the

regulation and considered all potential contaminants and

uses of recycled water including perchlorate contamination.
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THE COURT:  Right.

MR. WILSON:  I'm not sure where they mean all

there.  Because in the record at page 267, Mr. Bishop from

the Water Board is talking about these constituents in

recycled water that are of concern.

THE COURT:  Who is Mr. Bishop?

MR. WILSON:  Mr. Bishop is a director at the

Water Board.  Let me get his exact title for you.

MR. KATZ:  I don't know the exact title, but he's

a high-level staff person.

MR. WILSON:  Chief Deputy Director of the State

Water Board.  He says about half way down the page, "We

will never be able to address the hundreds of thousands of

potential chemicals."

THE COURT:  Right.  He's a Water Board guy.  He's

not a Department of Public Health guy.

MR. WILSON:  That's right.  He's a Water Board

guy.

THE COURT:  That's why the Water Board relies on

the Department of Public Health, which presumably did

address all -- maybe not all the hundreds of thousands, but

they better have addressed all of the categories of

potential chemicals that might be there.

MR. WILSON:  I'm not sure what you mean by

"categories."

THE COURT:  Well, there are certain classes of

chemicals in pharmaceutical needs that are related to each

other; right?
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MR. WILSON:  Sure.

THE COURT:  I'm thinking because I'm sick that

Motrin is related to Advil and it's related to all other --

what they called NSAIDS, non-steroidal anti-inflammatories.

They are all related.  So you could look at classes of

chemicals if they determine that those classes are

appropriately made.  

And I'm not talking about just two or three

classes.  They have to be presumed to have done their job,

which means they looked at all chemicals that would be

properly classified in a particular risk area, health risk

area, and deemed these levels to be safe.

Doesn't mean they did it.  You could

disprove that they did that; although, I would think you

would do that in front of the Department of Public Health.

But all we have is that the Water Board says they are the

experts.  They passed a regulation.  That regulation says

do it this way to clean out any contaminates, and that's

what we're adopting for our permits.  That's really what

happened, and they can do that.

MR. WILSON:  I would like to say something about

that.

THE COURT:  Please do.

MR. WILSON:  If they analyze these potential

contaminants, there is at least two avenues they could come

to a conclusion of that the contaminant itself wasn't

harmful after extensive study, or they could decide that

these treatment processes we have in place were eliminated.
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THE COURT:  Right.

MR. WILSON:  Two ways to go.

THE COURT:  Yes.

MR. WILSON:  You can't tell what way they went.

THE COURT:  No, you can't.  Why do you get to

complain about that in this proceeding?

MR. WILSON:  I get to complain about it because

this Title 22 regulation is their evidence.

THE COURT:  Well --

MR. WILSON:  It's not my evidence.

THE COURT:  That's true.  It is -- I mean,

basically, the regulation says as long as you do this

recycling cleaning you will be safe.

MR. WILSON:  I would --

THE COURT:  That's what it says.

MR. WILSON:  I would just object.  There is no

word "this will be safe" in the regulation.

THE COURT:  I'm paraphrasing.

MR. WILSON:  There is no paraphrasing that says

it's safe.

THE COURT:  But I'm not sure what the point is.

MR. WILSON:  My point is this:  I am approaching

this from the perspective that the Water Board at this

hearing could have looked at my evidence or somebody else

could have come in there with evidence, and they actually

could have decided that, hey, Title 22 is not covering

this.

THE COURT:  Right.  Could have.
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MR. WILSON:  Could have.  In other words, Title

22 is not conclusive evidence that just wiped out

everything against it.

THE COURT:  I don't know if they need it to be

conclusive, but they certainly could have said, "Whoa, this

perchlorate issue is a new issue, right, a lot of new

articles on it, and the Department of Public Health's

regulation that wasn't -- nobody thought perchlorate was a

problem back when this regulation was promulgated.  We

better look at this."  

They could have done that, and they didn't.

And you have to assume that they didn't because nobody told

them what I just said, that it is a new issue that was not

addressed by the Department of Public Health.

MR. WILSON:  I would say, though, it's a separate

agency.  And the only evidence in front of the Water Board

was the text of the regulation, and they brought it in as

their evidence proving that it's safe.  And you have to

look at that regulation and decide did they say the

treatment reduced units perchlorate or did they decide that

perchlorate is not harmful, and I brought in evidence on

both points.

THE COURT:  I know you did.

MR. WILSON:  So when the Water Board sits down

and analyzes this, which they do, how come we can't find

out.  There should be findings.  How do we know?  I don't

know what they did.

THE COURT:  I really think that argument has to

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28



    13

Buford J. James, CSR 9296

be made to the Department of Public Health.  I think that

the Water Board gets to rely on the Department of Public

Health's regulation.  And if the Department of Public

Health did not consider either that perchlorate was harmful

or that the cleaning process, recycling process, does not

take care of the problem, that's an argument that has to be

made to the Department of Public Health.  We have a

regulation in place that the Water Board relied on.  

The only question is was that substantial

evidence of the Water Board's reliance for purposes of all

contaminants in orchards including perchlorate.  The answer

is it is.  It has to be.  You have to be able to rely on

other agencies' expertise when they pass a regulation.

MR. WILSON:  I would just like to say without --

when you talk about -- I don't mean you.  When we talk

about relying on another agencies' expertise, and the

presumption is that the agency issued that rule based on

the evidence that was in front of it, and they made a

decision that was appropriate based on that evidence, one

of the things you suggest is that I am challenging that.

I'm not.  I am not saying they did a bad job.

I'm saying they never looked at this other

evidence that I have.  They never saw those articles.

Those articles are evidence in my favor.  To say, well,

they decided that based on whatever evidence they had 15

years ago, they foreseeing the future these other stages

would come out --

THE COURT:  You are assuming there were no other
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articles, that these articles are the only ones.  You are

making that assumption.  You can't do that.

MR. WILSON:  It's my -- what I am saying is they

didn't see my evidence.

THE COURT:  No, they didn't see your evidence.

MR. WILSON:  And my data was collected after they

made their decision.

THE COURT:  Actually, some of it was.  Some was

collected before they made their decision.

MR. WILSON:  Well, the stuff -- the articles --

THE COURT:  The articles were all written after

the regulation.

MR. WILSON:  And they didn't see the articles.

THE COURT:  They did not.

MR. WILSON:  They couldn't think ahead and

predict --

THE COURT:  That doesn't mean they didn't see

other articles.

MR. WILSON:  Well, the evidence -- at least I

always thought when they are coming up with rules they look

at all the evidence and the blend and the ruling emerges

from it.

THE COURT:  Yeah.

MR. WILSON:  So to say that -- in other words,

there is a presumption here that they have addressed both

points.  In other words, my evidence hit both points, that

perchlorate is dangerous and the treatment doesn't remove

it.
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THE COURT:  Yes.

MR. WILSON:  Now, the presumption that you are

referring lead to the conclusion that the Department of

Public Health decides both, perchlorate is not harmful and

is removed.

THE COURT:  I only need to do one, right, either

it's not harmful or it is removed.  So I don't know that

you can assume, presume, that they addressed and found both

where they only need to find one.  Which they found, I

don't know, but we can rely on them to do their duty.  It's

only a presumption.  You can overcome the presumption,

which you didn't do.

Because if you had shown that here is what

the Department of Public Health had before it when it made

its ruling on perchlorate and here is what I have now and,

boy, this is a much more serious risk to public health than

the Board thought, than the Department of Public Health

thought, then you might be in a different situation.  Of

course, you would have had to present that to the Water

Board.

MR. WILSON:  I think that presenting the

administrative record that was compiled 15 years ago is

really part of the conditional facts that would even make

it relevant.  In other words, this is not my evidence.

There is no foundation that the decision -- that the

Department of Public Health even addressed perchlorate,

even thought about it.

THE COURT:  No what?
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MR. WILSON:  There is no evidence that they

thought about it.

THE COURT:  There is.  There is a presumption in

the Evidence Code.

MR. WILSON:  But you said a little bit ago that

there is no presumption that they addressed hundreds of

thousands.  Is that the presumption?

THE COURT:  I think the presumption is they did

their job.  If they are required to address hundreds of

thousands, then the presumption is they did.

MR. WILSON:  I read it differently.  I think

their statutory obligation is to sit down -- you know,

depending on the budget constraints.  They don't have

unlimited army of people.  They are supposed to sit down

and think about from what they know and the evidence they

have access to, hit the high points, then issue rules that

deal with it.  

And they did -- you know, one of the things

that I would like to say is that I was making the point

Title 22, not just 6034, doesn't mention perchlorate, but

the whole thing doesn't mention perchlorate.  And the

actual definitions of what these treatments address is

spelled out.  The constituents are spelled out in the

definitions.  And the order says that the Section 60 of

Title 22 doesn't expressly mention any recycling water

contaminants.  That's wrong.

THE COURT:  Well, nobody gave me Title 22, which

is a problem.  You can't assume that I am going to look up
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Title 22 on my computer.  So you need to give me the

regulation when you cite it, but all I did was look at your

paper and your quote of Title 22 60, whatever it is.  In

your quote of it, it did not address perchlorate.

MR. WILSON:  But at the bottom -- right.  It

didn't address perchlorate or anything else.

THE COURT:  Or any contaminants.

MR. WILSON:  But if you look at the definitions,

it does address the specific constituents they dealt with.

THE COURT:  If you could have shown that the

regulation that the Department was relying on did not

consider perchlorate, then you would have an argument.

MR. WILSON:  I guess my point is if you look at

the text of it -- you know, the decision of the Department

of Public Health isn't in somebody's mind somewhere.  It's

in the text of the rule that they pass.  

If you look at the text of that rule and

there is nowhere anything about perchlorate, how can there

be a presumption that they decided perchlorates are not

harmful, we don't know which, and the Water Board is

looking at my evidence and the Department of Public Health.

They don't know what the Department of Public Health

decided or which way to go.  They decide the presumption

anyway.  Petitioner's evidence, you know, doesn't matter.

It's overcome, but they don't really make a finding which

part of my evidentiary tree they don't agree with.

THE COURT:  Well, "they," the Water Board or,

"they," the --
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MR. WILSON:  The water Board.

THE COURT:  No, they didn't, nor do they have to.

You presented evidence, and I don't know that you can

assume they ignored it, but they certainly didn't address

it in their order.  That much is true.  

You know, I don't want to argue for you,

Mr. Katz.  Why don't you take over the argument.

MR. KATZ:  Well, your Honor has done a fine job.

We agree with the findings in the tentative that a state

agency is entitled to rely on the findings of another state

agency when that state agency is -- has particular

expertise.

The Water recycling criteria that we've been

talking about was adopted by CDPH pursuant to a legislative

mandate and Water Code Section 13520 and 13521, and I won't

read it all, but the recycling -- the direction to CDPH was

to adopt recycling criteria which will result in recycled

water safe from the standpoint of public health for the

uses to be made.  And that's the -- that is what CDPH did.  

And it's fair for the State Water Board to

rely on their conclusion that it is safe from a public

health standpoint to use the four categories of recycled

water to irrigate orchards and for other uses as set forth

in all of the recycling criteria adopted by CDPH.  

THE COURT:  So the Water Board is a subsidiary of

the California Environmental Protection Agency; is that

right?

MR. KATZ:  Correct.
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THE COURT:  I didn't even know California had an

environmental protection agency.  And the Environmental

Protection Agency, which branch in government, executive,

independent, legislative?

MR. KATZ:  Executive.

THE COURT:  They take their orders from the

governor.

MR. KATZ:  Correct.

THE COURT:  What is the bearing on this case that

the governor told the Water Board to adopt general WDR's

that meet the standards set by CDPH?  Do they have any

discretion to go outside the standards set by CDPH?

MR. KATZ:  I suppose they could, but it's

direction from the Executive as to what they should do, and

it's certainly not an unreasonable direction to the Board

to do that.

It's consistent with how CDPH and the State

Water Board have been co-regulating recycled water since

the MOU in 1996 was adopted that basically said -- the two

agencies got together and said we both have

responsibilities.  CDPH, according to the legislature, your

responsibility for recycled water is to adopt criteria from

the standpoint of public health.  The State Water Board's

responsibility is to regulate recycled water from the

standpoint of water quality.  And they both work together

in ensuring that the actions of both are consistent with

the other's.

THE COURT:  Well, what if Mr. Wilson had shown
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that perchlorate is a new problem, nobody knew about it

until two years ago?  It's a serious public health problem.

And he also showed that the Department of Public Health did

not consider perchlorate when it issued it's regulations.

Would the Water Board have been bound by the Governor's

direction, or could it consider perchlorate issues?

MR. KATZ:  Well, that's interesting.  It would be

inconsistent with the MOU to act --

THE COURT:  Is the MOU between the two agencies?  

MR. KATZ:  Correct.  It would be inconsistent

with the MOU for the State Board to take a contrary public

health position to the Department of Public Health, and I

believe there is a dispute resolution process in the MOU if

there is a disagreement.

THE COURT:  Well, arguably, by my hypothetical,

there wouldn't be any disagreement.  The Department of

Public Health would have never considered perchlorate.

They just didn't know about it when they issued their

regulation so it wouldn't be inconsistent.

MR. KATZ:  Well, I guess there is also a third

option of why it is that the Department of Public Health

did not require monitoring for perchlorate for these

particular types of uses, and that is the possibility that

DPH didn't believe that perchlorate would be present in

recycled water in concentrations that were of significance.

THE COURT:  Well, that is hole in your

presentation, isn't it, Mr. Wilson, that perchlorate is in

California's -- I don't know where your studies are from.
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They are not California studies, are they?

MR. WILSON:  Well, the evidence that I put in was

it came from health product manufacturing that was using

perchloric acid in the process.

THE COURT:  It gets in the waste water.

MR. WILSON:  It gets in the waste water.

THE COURT:  I mean, how many industrial

applications in California use perchloric acid?  I mean, do

we know, or is this something that's happening in New

Jersey, for example, as opposed to California?

MR. WILSON:  Well, the record does not have

breakdown of who is using perchloric acid in California.  I

mean, I just -- I'm trying to -- I do think that your

question about the Memorandum of Understanding, you know,

could they have stepped in and required more stringent

requirements in Title 22, and then Mr. Katz suggested,

well, that might have violated their Memorandum of

Understanding, but I think it's really a question of their

statutory authority.  Because their statutory authority

allowed them to do it, and if they bargained that way with

some contract, I'm not sure he's saying that.

THE COURT:  I fully understand.  And under my

hypothetical I would expect them to do something.  I would

not expect them to say, "Well, we'll just rely on their

regulation," would not expect them to do that.  Whether

their Memorandum of Understanding --

MR. WILSON:  Whatever it says.

THE COURT:  Yes.
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MR. WILSON:  Right.

THE COURT:  But that's not what we have here, and

I do think I get to rely on it.  Remember, we're talking

only about substantial evidence, not whether an independent

review of the evidence says there might be a problem here,

which is what your evidence presents, but, rather, is there

substantial evidence, whatever, however good your evidence

is, is there substantial evidence for the Board to -- for

the Water Board to rely on, and there is.

MR. WILSON:  The other thing that really bothers

me about that, I have a science background.  I look --

THE COURT:  I do too, by the way.  That was a

long time ago.

MR. WILSON:  Well, mine was a long time ago.

I've forgotten most of it.

THE COURT:  Me too.

MR. WILSON:  It just galls me to look at these

treatments and suggest things that get perchlorates out of

the water.  It just galls me.  Everybody knows perchlorate

is like a dissolved salt ion.  Desalinization is a big

process.  The idea you could run it through a sewer plant,

you could hook up to the Pacific Ocean and desalinate, that

anybody thinks these processes remove perchlorate, blows my

mind.

THE COURT:  Well, okay, don't below your mind yet

because I don't know anybody has said that.  What they have

said is perchlorate is not a problem in recycled water in

California.  Why is it not a problem, as you pointed out,
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they haven't said whether it's because there is no

perchlorate in California or it's removed by the recycling

process.  So don't blow your mind that you know it can't be

removed by the recycling process.

MR. WILSON:  I'm sorry.  I don't know why my mind

shouldn't be blown.  They didn't necessary say that.  They

might have said --

THE COURT:  That there isn't any.

MR. WILSON:  There is no perchlorate.

THE COURT:  Nobody uses it.  They use --

whatever.

MR. WILSON:  But at some point don't we have to

come back and have some findings of what is in the Water

Board's mind on this?

THE COURT:  I think you have got to go to the

Department of Public Health.  I'm not discounting the issue

you have raised.  It is an issue.  I don't know where it

goes.  I don't know how important or significant it is, but

public health is public health.  It's an important thing.

And, you know, I'm not suggesting that you should drop this

issue, but I do think you've got to present it to the

entity whose job it is to address this.  

And I'm not saying the Water Board doesn't

have a responsibility for public health.  I think they do,

but the primary entity that has that responsibility is the

Department of Public Health, and you should present it to

them.

MR. WILSON:  Thanks for your words of
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encouragement.  You know, it makes me think that I am not

total wacko.

THE COURT:  First of all -- you know, the first

thing -- I'll tell you, the first thing I do when I read

briefs is are they well written, and your briefs were very

well written, really good briefs.  And the record looks

exactly the way I want it to look.  So, I mean, this was a

perfect case for me to decide in terms of, you know,

procedure.  It was a pleasure.

MR. WILSON:  Well, thanks.  Can I make one final

point because I think you are getting to maxed.

THE COURT:  Yeah.  I am actually starting to

rally here, feeling a little better.

MR. WILSON:  All right.  I don't -- you know,

whenever I am making these arguments, I don't mean in any

way to -- I guess I am attacking what the thing says.

THE COURT:  Yeah.  That's what it's for.  I

became a lawyer and then a judge because I like to argue.

It does not hurt my feelings for you to argue with me.

MR. WILSON:  Okay.  This statement about the

presumption, and, you know, that the regulation

addresses -- right before that cite, it says, "The

regulation addresses the contaminants."  I am at the bottom

of page 9 quoting.  "The regulation addresses the

contaminates in recycled water could affect humans, and

treatments are intended to protect public health from

adverse impacts."  

Now, the sentence doesn't continue and say
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"adverse impacts from perchlorate."  It stops with "adverse

impacts" --

THE COURT:  True.

MR. WILSON:  -- in general.  And the treatments

are intended to protect public health from adverse impacts.

The intention of these treatments and the regulation has to

be derived from the text of the regulation.

THE COURT:  Yes, but they don't have to address

every chemical.  As you pointed out, there are hundreds of

thousands of chemicals.

MR. WILSON:  Right.  This seems to say that it

addresses perchlorate.  You can't pull that intent out of

the text.

THE COURT:  No, but it's a broad standard.  And

it's -- or umbrella, I suppose.  Under the umbrella

perchlorate fits.  That's the way I look at it.

MR. WILSON:  Then "an agency is presumed to have

done its duties" and then "The Department must be presumed

to have done its job in issuing regulations and considered

all" -- we have been over that.  This argument here is not

in the Water Board's order.

THE COURT:  It's not in the order.  That's a

Topanga argument.

MR. WILSON:  That's something you drafted.

THE COURT:  Yeah.  I don't know whether you put

it in your brief.

MR. WILSON:  No, it's not in his brief.

THE COURT:  It happens all the time that my
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tentatives are my own thinking and may or may not track

what somebody else has said.

MR. WILSON:  Okay.  This is leading up to my

point.  Topanga requires this stuff to be voted on by the

Water Board, five members.  They are supposed to have read

this language and say I agree with that.  They have never

seen this.

THE COURT:  Yeah.  Well, what they have seen is

that we're relying on Regulation 60305, or whatever it's

called.  The recycled criteria.  Is that what it's called?

MR. WILSON:  Right.

MR. KATZ:  Yes.

THE COURT:  That's all they need to see.  They

don't need to say, "and under Evidence Code 664 the

Department of Public Health's regulation is presumed to be

correct."  They don't have to say that.

MR. WILSON:  They -- well, I view that as a basis

of their decision, that they do have to say, but that's my

own, I guess, opinion.

I would close with saying we're sitting here

right now, and I think that the -- the Water Board doesn't

believe that the treatments remove perchlorate because of

the salt ion.  I think nobody thinks that.

THE COURT:  I don't know.  What is the Water

Board's thinking?  Are they thinking anything on

perchlorate?  

MR. KATZ:  No, I think they are thinking that DPH

did its job to determine what treatments are necessary and
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what monitoring is necessary.  Because that's really what

the petitioner was asking for in the petition or in the

comment letter, I believe, was to say you should be

monitoring for perchlorate.

THE COURT:  But the fact is the Governor declares

emergency, we have a big drought, it's only getting worse.

The Water Board is under a lot of pressure.  Got to pass

permits so we can recycling water, recycling is good.  You

know, could they have slipped over this in order to get

permits out, sure they could have.  Can one easily conceive

of that happening, yes.  Should they, no.  I mean, they

ought to protect public health as they are addressing the

job problem, but we don't know.  

I mean, it's all speculation.  We got to

have evidence.  I have to have evidence in front of me.  I

can't speculate that, boy, this sounds bad, this

perchlorate thing, let me remand to the Water Board so they

can look at it again.  I can't do that.  I only call balls

and strikes.

MR. WILSON:  I --

THE COURT:  I don't set policy.

MR. WILSON:  I think as far as Title 22 being

evidence, I don't think there is foundation that those

treatments remove perchlorate, and I don't think that there

is any foundation in the record that the Department thought

perchlorate -- even considered perchlorate or concluded

perchlorate was harmless --

THE COURT:  See, you are mixing your records.
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Whose record is that supposed to be in?  It should be in

the Department of Public Health's record.  Doesn't have to

be in the Water Board's record.

MR. WILSON:  Yes, it does.  The Water Board has

to have evidence that's relevant to come into this record,

relevant on the issue of perchlorate.  Title 22 is their

evidence.  Is it relevant on the issue of perchlorate.  I

think there is no foundation.

THE COURT:  Well, assuming not a foundation, but

they don't have to lay one.

MR. WILSON:  They do have to lay one.

THE COURT:  No.  Evidence Code 664 is -- the

whole point of it is you don't have to lay the foundation.

You say, boom, they have got a regulation, we presume it's

correct.  It's up to the petitioner to prove that it isn't.  

So, no, they don't have to do anything more.

That's the whole point of bypassing, you know, the building

block of a foundation; otherwise, every agency would have

to prove everything that every other agency does.

MR. WILSON:  No.  I think -- I mean, I think you

have to -- you can say under 664 they did it right, but you

have to -- I don't want to repeat myself endlessly.  It's

just we don't know.  I think sitting here they think

perchlorate is a problem, and I don't think they decided it

wasn't a problem.  I think -- in other words, they didn't

do their job.  They are supposed to weigh the evidence and

make a finding, and they don't -- that doesn't show up in

their record, the State Board's record.
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THE COURT:  I don't necessarily disagree with

what you said, but at this level it's not whether they

weighed the evidence.  It's whether they have substantial

evidence, and they do.

MR. WILSON:  I would disagree.  I think they have

to consider all relevant evidence.  Substantial evidence is

not just one sided.  They have to look at the whole

picture.

THE COURT:  I don't disagree with that.  They do

have to look at all the evidence and do have an obligation

to weigh the evidence, but at this level, meaning in front

of me, all I worry about is did they have substantial

evidence, and they do.

Okay.  I got to end this.  I'm adopting the

tentative.  Please follow the last paragraph.

MR. KATZ:  Thank you, your Honor.

MR. WILSON:  Thank you, your Honor.

THE COURT:  You want to waive notice?

MR. WILSON:  Yes.  I do want to thank you for the

time you took.

THE COURT:  Quite all right.

MR. WILSON:  And being so receptive to argument.  

I would also like to say Mr. Katz has, in

terms of being on the other side as an attorney, was just

great towards me.  We had some difficult issues to work out

in the scope of record which we disagreed on, and I just

thought whenever you see him around the court house or

anywhere, I would like all the judges to know he's really
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good to work with.

THE COURT:  That's good to hear.  I think

Department of Justice employees should always get that kind

of affirmation.

MR. KATZ:  If every pro per was like Mr. Wilson,

the world would be a happy place.

THE COURT:  All right.  Thank you.

MR. WILSON:  Thank you.

(Proceeding adjourned at 3:00 p.m.)
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THE COURT:  Wilson versus State Water Resource

Control Board, BS149632, number 3 on calendar.

MR. KATZ:  Good morning, Your Honor, Eric Katz

for respondent, the State Water Resources Control Board.

THE COURT:  Mr. Katz.

MR. WILSON:  Good morning, your Honor, Andrew

Wilson, petitioner.

THE COURT:  Mr. Wilson.  

Okay.  This is here on Mr. Wilson's motion

for a new trial.  I think there were three issues.  The

first is -- well, it's not an issue.  The motion is timely

made.  The first issue on the merits is that Mr. Wilson

argues that the Board, the Water Board, had a duty to

consult with California Department of Public Health

whenever the evidence shows that there a public health

issue and the answer is not clear cut.  So this is a duty

to consult question.  This is an issue that was not raised

at the trial, and Mr. Wilson is raising it now.
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There is discussion about whether he's

actually seeking a mandatory ministerial duty and, if so,

whether he's required to proceed by way of traditional

mandamus.  Mr. Wilson shows he couldn't proceed by way of

traditional mandamus, and he is required to proceed by

way of administrative mandamus.  

And in my view the issue of administrative

mandamus can be raised in that administrative mandamus

context.  So there is no procedural failure here in that

regard.

However, mandatory duties are required to

exist either by statute or constitutionally.  You can't

have a common law mandatory duty or an implicit mandatory

duty.  They have to be express.  And, for example, in CEQA

there are mandatory duties to consult.  And this is not a

CEQA case, and there isn't a mandatory -- it isn't CEQA, is

it?  No.  And there isn't a mandatory, statutory, or

constitutional duty to consult.  

In any event, this is a motion for new trial

which is a new argument, as Mr. Wilson admits, and a new

argument can be made for the first time in a new trial

motion only on undisputed facts in the record.  Facts

concerning consultation between the Board and the CDPH were

not included in the record.  So this is not the kind of

issue that can be made in a motion for a new trial.

The Board presents evidence that it did

consult.  Mr. Wilson objected to that evidence as outside

the record, which is well taken.  He also argues that that
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evidence doesn't show consultation about perchlorate, which

is the issue that he is interested in.  Nonetheless, all

that does is show that this is not a proper argument for a

new trial motion.  Mr. Wilson also argues that the Board --

that the Court unfairly imposed a burden on him and all

other citizens who contest the Board's actions by requiring

him to show -- him and other citizens to overcome Evidence

Code 664, which presumes that the Department of Public

Health did its job when it promulgated 22 CCR 60304.  

I'm not trying to impose a burden on

Mr. Wilson or any other citizen.  They are free to contend

before the Board that its proposed permits, general

permits, are not taking into account a public health issue,

but the Board is entitled under that Evidence Code to rely

on the Department of Public Health doing its job and the

viability of the Department of Public Health's regulation.  

If that regulation is not viable because new

information has come out, then it is up to the citizen to

present that information to the Department of Public

Health, not to the Water Board, it seems to me.  That was

the point of the 664 presumption.  It's not to increase the

burden of citizens.  Citizens raise issues, Water Board

decides whether that issue requires some action, and the

Water Board can rely on Evidence Code 664 and that the

Department of Public Health did what its supposed to do.

In this case it was obligated to adopt uniform statewide

recycling criteria under the Water Code.

The last issue is a conflict with Topanga,
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which Mr. Wilson acknowledges that my ruling was in the

alternative, that is, I have found compliance with Topanga,

even if it was initially found that it was not necessary to

comply with Topanga.  But if compliance was required, the

Board did comply with it, and, therefore, it's not an issue

that can be raised in a new trial motion because it would

not change the outcome of the Court's decision.  

Mr. Wilson argues that it could have a res

judicata effect on future court proceedings in which he

makes comment.  And the answer is that potential res

judicata effect on future rulings is not a basis for a new

trial.  This is a motion for a new trial.  And, in any

event, the Board agrees that it's not going to change its

practice in making findings based on this Court's ruling.  

So the tentative is to deny.  Have you seen

it?

MR. WILSON:  Yes.

THE COURT:  You wish to be heard?

MR. WILSON:  Yes, please.

THE COURT:  Go ahead.

MR. WILSON:  May I be seated.

THE COURT:  Yes, but you have to be done by noon.

I'm sorry I'm going to have to cut you off at noon.

MR. WILSON:  Okay.  Just going back backwards

from your last point.  

The Board agrees that the Court's decision

on Topanga will not bind its procedure in making findings

in the future.  I don't read that as an affirmative
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statement by the Board that they are not going to follow

the Court's decision.  In other words, the Court has

decided that findings are not required.

If they came forward and said, look, we

acknowledge that's wrong, we're never going to follow the

Court's decision, we're always going to follow Topanga,

that would be one thing, but I don't hear them saying that.

THE COURT:  I found that they did follow Topanga;

therefore, they have a practice.  And I assume that

practice is to follow Topanga the way they see Topanga's

requirements.  And they intend to continue that practice.  

Is that right?

MR. KATZ:  Yeah.  If I can speak to it.  The

issue of prejudice is whether there is prejudice in this

trial that would require the Court to reach a different

conclusion.  The issue of prejudice that Mr. Wilson is

raising is, well, will this ruling have adverse effects on

him and others in future proceedings.  And I'll provide the

answer to that, but that's not the question of prejudice

that the Court is supposed to look at.

THE COURT:  Well, I understand.  I indicated

that, but he's addressing the last point, which is that you

are not going to change your practice based on my ruling.

MR. KATZ:  Well, I think, as a matter of law,

the -- if in the next time the state Board adopts a general

WDR, if it decides Topanga does not apply and it does not

need to make findings and Mr. Wilson or anyone else in the

public disagrees, they can bring a writ on that, and the
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conclusion that the Court reached in this case isn't going

to bind other trial courts.

You know, frankly, I don't know what the

Board will do in any future proceeding because it was not

relevant to resolve this motion.

THE COURT:  Okay.

MR. WILSON:  Okay.  I just take that as being not

any kind of promise about what the Board is going to do or

not do.

THE COURT:  I think that's right.

MR. WILSON:  Yes.  Okay.  Well, there was

obviously a ruling by the Court that the findings on --

that compliance with Title 22 insures that the water is

safe, that that finding satisfied Topanga.  That was in

your order in the alternative.  It did satisfy Topanga.

THE COURT:  Right.

MR. WILSON:  There was no finding as to -- the

Board never made a finding on this issue, whether this duty

existed.  The basic fact under Evidence Code 664 was, and

you brought it up in your ruling, there was never a finding

by the Board that that duty existed.  

And I tried to make the argument under

Evidence Code 600(a).  The presumption arises from the

facts found or otherwise established in the action.  Now,

found would mean in a case where findings are required.

That language, "or otherwise established in the action,"

that covers all the cases of jury trials or bench trials

where findings are made.  That would cover those cases.  
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But in this case I was arguing it wasn't a

fact found and also it wasn't otherwise established by the

evidence.  And I assumed -- I was trying to argue it in the

context of both because I knew you had this ruling out

there that Topanga didn't apply.  So, in a sense that the

only -- you know, the question about whether this is a --

something I can raise now at new trial will have an effect

on the case's outcome.  I think it absolutely would have an

affect on the case's outcome.  You know, I can't get inside

your head, but I think you approach that presumption of

duty as if there was no requirement findings by the Water

Board as to the existence of that duty.

THE COURT:  Well, I do think that -- but, first

of all, now your motion -- now you are arguing something

that, A, you didn't argue in your new trial motion and, B,

you never argued in your previous papers, which is that the

noncompliance with Topanga is a noncompliance based on my

analysis that 664 applies.

And the short answer is, one, that's not

what you argued in your motion.  You argued that I did find

compliance with Topanga, and you argued that that fact

should not conflict with your ability to contest it because

it would be res judicata, that that's what you are arguing.

So I did find compliance with Topanga, and I don't think

you get to reargue the same issue to me again in your

motion for new trial.  

But, even if you can, the Board probably has

no idea of what 664 of the Evidence Code is, nor are they
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required to know.  They, essentially, accepted its legal

effect, which is, there is another agency that made a

decision, and we rely on that other agency to do its job

correctly, and, therefore, we are going to accept what we

did and pull it into our permit approval.  

That's -- they don't have to mention 664,

but the legal affect of what they did is 664's legal

effect.  They certainly don't have to say that in a Topanga

analysis, though.

MR. WILSON:  Thank you.  I want to go back to one

other thing.  When you went through the tentative and you

talked about the burden, I was arguing that the burden was

too high for an ordinary person to ever be expected to

meet.

THE COURT:  Yeah, I understand.  And my point was

I am not trying to impose that burden on you.  It's more

the effect, that is, you raise an issue.  And let's assume

you did exactly what your claim for a duty to consult.  You

raised an issue concerning perchlorate and public health

where you believe the evidence showed the answer was not

clear cut and, therefore, you contend that they should at

least talk to the Department of Public Health about it.

And -- I forgot where I was going with that.

Oh, so I wasn't trying to increase your

burden.  You raise issues, and then the Board decides.

It's the Board's decision that I'm trying to get at, not

your burden as a citizen raising issues to the Board.

So do you understand what I'm saying?  I'm
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not saying you have to come armed to the Board hearing

ready to prove that the issue was not adequately addressed

by the Department of Public Health.  I'm saying that the

Board can rely on the Department of Public Health's

regulation in deciding not to further address the issue

that you raised.  

You don't have any burden of proof at the

Board hearing.  All you do is raise issues.  Then the Board

decides what they want to do in the exercise of their

discretion.  That's what I was trying to say.

MR. WILSON:  If I had met my burden or -- I don't

want to call it a burden.  If I had shown in front of the

Board that I had undermined it showing that the perchlorate

issue was unknown, you know, at the time California 2 was

adopted, unknown to CDPH, what I was trying to get

clarification on, was would then the Board have a duty to

consult with CDPH, or no way never have a duty to consult

with them?

THE COURT:  I don't think -- I think the answer

is there is no duty to consult unless it's statutory or

constitutional.  So since there is nothing that says they

must consult, I would say they have no duty to consult.

However, a failure to consult where you have

raised an issue of public health such that they should

reasonably believe that the regulation they are relying on

doesn't address it, then, yeah, they either better not rely

on the regulation or consult.  I mean, but that's a

different issue.
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MR. WILSON:  Well, when I was focusing on that,

if I had -- just like you had said, if I had made that

showing, I'm arguing that, yeah, they couldn't rely on 22

and, yeah, they had a duty to consult.  The question is

like you were saying, where does the duty come from.  It

has to come from the statutes.  It's implied in the

statutory scheme --

THE COURT:  There is -- there is no such thing as

a implied duty to consult.  It's got to be express.  The

duty to consult must be statutory, but failure to consult

can be evidence that the reliance on the regulation was

inadequate.  That's what I am --

MR. WILSON:  So this kind of gets to the same end

point.

THE COURT:  It could, yes.

MR. WILSON:  It's a matter of semantics whether

you frame it as a duty --

THE COURT:  That's what lawyers do.  Some would

call it semantics.  Others would call it law.

MR. KATZ:  Your Honor, if I could jump in, I

would think, following the Court's logic, that if

petitioner has raised an issue that is called into doubt

whether the regulation is substantial evidence, there could

be any number of ways in which the Board could find --

THE COURT:  Could address it.

MR. KATZ:  -- other substantial evidence.  One

might be to go to CDPH and have CDPH say, "No, we thought

about that issue and we dismissed it."  The other would be
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to find what other evidence would bolster --

THE COURT:  Right.  Do the leg work themselves

and not rely on CDPH.  

MR. KATZ:  Exactly.

THE COURT:  Yeah.  They had options.  If you had

undermined their reliance on the regulation, then it would

be up to the Board to decide what the best course would be.

Could they consult with CDPH on the subject, sure they

could.  That would be one of their options.

MR. WILSON:  The other option would be go hire

their own expert and rely on him and forget CDPH.

THE COURT:  Exactly.

MR. WILSON:  I don't agree with that.  I think

that can't be right.

THE COURT:  You are the one that has shown me

that they both have public health responsibilities.

MR. WILSON:  Absolutely.

THE COURT:  And CDPH has primary public health

responsibility.  That's what you told me.

MR. WILSON:  That's right.  They absolutely do

have primary responsibility.  

I might have misheard what you said, but, as

I read it, I'm bringing this evidence in that was an issue

unknown to CDPH in my hypothetical.  I'm bringing this

evidence into the Board that was unknown, this issue of

perchlorate was unknown to CDPH when they passed California

22.  If I overcome the burden, they can't rely on Title 22.

They either got to go to CDPH or the some other expert.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28



    42

Buford J. James, CSR 9296

THE COURT:  Yes.  Right.

MR. WILSON:  I don't have to also take that

evidence as some kind of companion hearing to the CDPH;

right.  I'm talking about what is going on inside the

Board.

THE COURT:  No.

MR. WILSON:  Okay.  The other argument I wanted

to make, and I know I'm running out of time, I just want to

say that the whole point of this testing of perchlorate,

the whole principle I was trying to get across, was that a

use of recycled water can't be considered safe if a

reasonable person would recognize that the degree of

likelihood of adverse public health effects can't be

determined without further testing or further

investigation.  That's just the basic principle I was

trying to bring home.

THE COURT:  I can't say that I disagree.

MR. WILSON:  So when I -- when I make that

showing, I didn't think it was appropriate to have to meet

this burden -- I don't mean to call it a burden.  My mind

is blank and I can't think of another word, the burden of

showing that they didn't consider it when they passed Title

22.  

Because I think -- the example I wanted to

kind of lay on you was suppose the safety level of

perchlorate for Valencia oranges in the desert is one part

perchlorate and the safety level Oxnard is five.  I think

that the Department of Public Health has to have the
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discretion to say that, "Hey, you can use the water in

Oxnard and not make them spend million of dollars for

treatment to drag the perchlorate level down to one to make

it something for something in the desert.

THE COURT:  I don't know whether they have that

authority or not.  Maybe they do; maybe they don't.  It

depends on their authorizing statute, and the law is that

an agency can only do what they're authorized to do, but

they get to fill in the interstices of the statute with

implicit authority so long as it's within the four corners,

using your metaphor, the trunk of the orange tree,

authorizing their action.

MR. WILSON:  I -- see, I was thinking that the

way you handled the presumption, you were saying, "Hey,

they have an absolute duty to deal with that systemic risk

uniformly statewide," meaning, they don't have a choice to

have like regional --

THE COURT:  I don't know what their statute

provides.  I only looked at the one statute that counsel

cited to me that said they had their issue uniform

criteria, but do they have the authority to make what you

call a systemic analysis, I don't know.  

But what I do know and what I told you

before, you have every right to present this issue to the

Department of Public Health.  If they change their

regulation, then you have every right to bring it back to

the Water Board and say, look, the regulation you relied on

has been changed.
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MR. KATZ:  Well, even more so, the general order

says that General WDRs say that anyone that is seeking

coverage under it has to comply with all of Title 22

regulations.  So Title 22 changes because CDPH says, "Oh,

this is a new risk, let's require monitoring."  Well, we've

never required it before.  My assumption would be that that

would automatically become a permit and, essentially, you

know, ongoing deference to what CDPH believes is

appropriate to protect public health.

MR. WILSON:  I had just thought that when we were

assuming they did their job and addressed all these risks,

I thought it meant they addressed them in Title 22, that

they put in requirements to make it safe.

THE COURT:  Right.

MR. WILSON:  So --

THE COURT:  We did, but you are free to disagree

with that.  You are free to say, "Wait a minute, CDPH, I

don't think you did address these risks.  Look at these

Articles I have.  Changed your regulation."  I'm not

suggesting you shouldn't do that.

MR. WILSON:  Right.  I can do that, but I thought

the assumption was that they did it so if a statewide --

statewide crier criteria, that meant that they set the rate

at one, and they may spend million dollars down in Oxnard

to treat their water.

THE COURT:  Maybe.  I don't know.  I don't have

any evidence before me what they did or didn't do.

MR. WILSON:  But, I mean, the assumption is the
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duty.  The duty is that they had to address it in Title 22,

all risks.

THE COURT:  They don't have a duty to address

unknown risks.  Your whole argument is this was an unknown

risk.

MR. WILSON:  I was trying to work through a

hypothetical that I came in there, you know, and showed

that this is unknown an risk.  In other words, the way I

read your opinion was they had a duty to address all risks.

Suppose perchlorate was a known risk.  How could they have

a duty to set the level at one statewide.  That seems

insanity.

THE COURT:  I'm not sure I understand what you

are saying.  Set it at one statewide.  Why would that be

insane?

MR. WILSON:  Because you force them in Oxnard to

spend millions to treat the water that is otherwise safe.

THE COURT:  You --

MR. WILSON:  It's in their discretion.

THE COURT:  How does that bear on your motion?

MR. WILSON:  Because in your application of 664

of the Evidence Code you assume they had a duty to address

all risks in Title 22.  Address, i.e., make it safe.

THE COURT:  Known risks, yes.

MR. WILSON:  So how are they going to address

perchlorate?  Are they going to set it at one?

THE COURT:  I have no idea how they address

perchlorate.
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MR. WILSON:  That's the only way; right?  You

can't set it at five and have poison crops in the deserts.

You are assuming they have to set it at one statewide,

which is an incredibly wasteful result.  I don't think the

statute lends itself to that interpretation.

THE COURT:  I have no idea.

MR. WILSON:  But the assumption, though, of your

duty, right, the duty -- they did their job.  It's a

statutory job.  The statute says do your job, make it safe.

THE COURT:  Yes.

MR. WILSON:  Make it safe statewide.

THE COURT:  Right.

MR. WILSON:  Here comes perchlorate.  You got to

make that safe statewide.  You set it at one or five,

whatever you do, make it safe.  That's your job.

THE COURT:  If they have to be uniform, yes, they

would have to go to the lowest one.  Your argument is is

that poor public policy.  I'll accept that.

MR. WILSON:  Statutory interpretation.  I'm

talking about we have to have a reasonable interpretation

of the statute.  And the way it's laid out in the order in

your decision, it's not a reasonable interpretation.

THE COURT:  What would be a reasonable

interpretation?

MR. WILSON:  That they have a discretion to not

include systemic risk in Title 22 statewide criteria.

THE COURT:  Maybe they do.  And so?

MR. WILSON:  If they have a discretion, then you
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can't assume by doing your job that they addressed it.  You

see what I mean.  They can leave it to a case-by-case

analysis, leave it to regional criteria.  It caves in the

whole assumption.

THE COURT:  That assumes facts not in evidence.

I have no idea what they did.  That's the whole point.  We

can't rely on -- and I've got to end you.  I'm sorry.

MR. WILSON:  One more point.

THE COURT:  Yes.

MR. WILSON:  On the record I -- 1094.5, as

petitioner, I have a right to ask them to prepare all or

part of the record.  I asked them to prepare all the

record.  Every item that constituted all of the record.

And that's not somehow undermined by whatever claims I put

in my petition.  I had that right for all of the record,

and that's what I thought we were getting, all of the

record.

THE COURT:  So your argument is this consultation

information that they have provided to which you have

objected, if it really should have been part of the record,

the certification -- and there would be a certification

somewhere in the record that says this is either all or

part of it.  Did you look at the certification?

MR. WILSON:  I confess that I don't know.

THE COURT:  It will tell you whether they claim

it's the whole thing or only part of --

MR. WILSON:  That was at least my understanding,

Mr. Katz, we're going for all the record.
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MR. KATZ:  I believe that's true, and the reason

why the CDPH consultation documents didn't go in was not an

affirmative belief that, "Oh, we're going to respond with a

record only to his issues," but I think, as a practical

matter, the Staff overlooked it not thinking that it was

going to be --

THE COURT:  Okay.  So we have -- seems like I

have a series of blunders by agencies.  So we have a

blunder by the Staff that they didn't include it in the

record.  Your understanding was this was the entire record.

I'll accept that.  

And so then we -- you know, to me it depends

on what the certification says.  If the certification says

this is the entire record, then the Board is stuck with

that fact.  They can't mention or rely on this consultation

evidence.  On the other hand, if the certification says

something less than that, then your -- you would argue

that's not what I asked for.  And I guess --

MR. WILSON:  What I believed I was getting.

THE COURT:  And what you thought you were

getting.  We're way beyond that here in a new trial motion.

MR. WILSON:  I want to mention, anyway, they sort

of restated my argument as a duty to consult, and my

argument was more specific.  Duty to consult and receive

views about my -- that's what I was arguing about.  It's

undisputed in the record that they never -- the Board

decision makers never received in evidence the views on --

THE COURT:  I understood you to be arguing that
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they did not consult about perchlorate.  Yes.

MR. WILSON:  Right.  So that's an undisputed fact

in this record.

THE COURT:  I am not going to change the

tentative.  I understand your argument, and I don't have in

front of me whether the record was complete or not complete

on the certification.  So the analysis on page 4 either is

a correct analysis or not a correct analysis because I

agree with you, if they told you you were getting the whole

record, it says it's the whole record, they can't say now,

whoops, there is evidence of consultation we should have

put in.  In any event, your point is it doesn't mention

perchlorate anyway.

MR. WILSON:  Right.

MR. KATZ:  Had he raised the issue in his

petition or the opening brief, the omission wouldn't have

been made and we would have either put it or supplemented

long before this post trial motion.

MR. WILSON:  I have a question, Your Honor.  Is

the tentative -- is this thing part of this case file?

THE COURT:  Yes.

MR. WILSON:  C it will be stamped "filed"?

THE COURT:  Yes.  What happens, it will be filed.

The minute order will refer to it as the order of the

Court.

MR. WILSON:  Okay.

THE COURT:  So it is adopted as the order of the

Court.  You want to waive notice?
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MR. WILSON:  No, thank you.  I would like notice.

THE COURT:  All right.  The Department is -- the

Water Board is to give notice.  I have to call this other

case.

MR. WILSON:  Okay.

MR. KATZ:  Thank you.  

(Proceeding adjourned at 12:08 a.m.)
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EXHIBIT 12 
 

 



 

 

Frequently Asked Questions:  

General Order for Recycled Water Use 
 

The proposed water reclamation requirements for Recycled Water Use (General Order) are 
intended to replace existing General Waste Discharge Requirements for Recycled Water Use 
(order WQ 2014-0090-DWQ) adopted by the State Water Resources Control Board (State 
Water Board) on June 3, 2014. The purpose of order WQ 2014-0090-DWQ is to streamline 
permitting of recycled water use statewide. The proposed General Order is intended to further 
encourage recycled water projects by acknowledging recycled water as a resource through 
water reclamation requirements, and allowing recycled water programs implemented in 
multiple Regional Water Board boundaries to be permitted by the State Water Board. 
 
The following provides answers to frequently asked questions related to the General Order 
application process. More information on the use of recycled water is available at the State 
Water Board1 or at any of the Regional Water Quality Control Boards.2 
 

General Information 

1. What is recycled water?  
Recycled water means water which, as a result of treatment of waste, is suitable for a 
direct beneficial use or a controlled use that would not otherwise occur and is therefore 
considered a valuable resource.  Uniform Statewide Recycling Criteria (California Code 
of Regulations, Title 22, Division 4, Chapter 3) contains requirements for recycled water 
quality and wastewater treatment requirements for the various types of allowed uses.  
For nonpotable reuse applications, there are four types of recycled water based on levels 
of treatment: non-disinfected secondary, disinfected secondary-23, disinfected secondary 
2.2, and disinfected tertiary. The level of treatment used is based on what the recycled 
water is intended for. Non-disinfected secondary recycled water is water with the lowest 
level of treatment, suitable for applications that have a very minimal public exposure level, 
such as irrigation for fodder crops. Disinfected tertiary recycled water goes through higher 
levels of treatment, sufficient for applications with more public exposure, such as irrigation 
of parks, decorative fountains, or artificial snowmaking for commercial outdoor use.   
  
A summary table -- courtesy of the East Bay Municipal Utility District -- showing various 
recycled water uses corresponding with minimum treatment levels is viewable at: 

                                                 
1
  Water recycling information is available at the State Water Board at 

http://www.waterboards.ca.gov/water_issues/programs/index.shtml#waterrecycling  
2
  Contact information for the Regional Water Boards is available at 

http://www.waterboards.ca.gov/waterboards_map.shtml  



 
 

https://www.ebmud.com/files/7614/3173/1139/recycled-water-uses-allowed-in-california-
2013_0.pdf.  The summary table is intended to be a visual aid, and is not to be relied upon 
as the State of California’s representation of the law. Always refer to the published codes 
(Health & Safety Code or California Code of Regulations, Title 22) whenever specific 
citations are required.  
 

2. Can this General Order be used to permit recycled water production facilities?   
No. Only distribution and use of recycled water is eligible for coverage under this General 
Order. Wastewater treatment facilities that intend to produce recycled water for reuse must 
obtain a separate coverage under a separate Regional Water Board permit. Wastewater 
treatment plants under 100,000 gallons per day (gpd) proposing to use recycled water can 
be covered under a statewide general Waste Discharge Requirements for Small Domestic 
Wastewater Treatment Facilities permit (Order WQ 2014-0153-DWQ).   

 
3. Is the Regional Water Board required to use the General Order? 

The General Order is intended to be the primary method for Regional Water Boards to 
permit recycled water use. However, Regional Water Boards may determine a proposed 
use is not consistent with the General Order requirements or antidegradation analysis. In 
those cases, the Regional Water Board may consider permitting a proposed discharge 
under a site-specific waste discharge requirement order, or other administrative 
mechanism. 
 

4. Our agency operates a wastewater treatment facility that discharges to surface water 
and would like to enroll under this permit to use recycled water within our service 
area. The wastewater treatment facility will produce less discharge volume to surface 
water as a result.  Does our agency need to obtain additional authorization? 
Yes. Diversion of recycled water that would otherwise be discharged to a watercourse 
requires additional consideration to protect downstream and in-stream uses. Water Code 
section 1211 requires State Water Board approval before changing a surface water point of 
discharge. 
 

General Order Coverage  

1. What can be permitted under the General Order? 
Only treated municipal wastewater for nonpotable uses can be permitted with the General 
Order. The General Order establishes standard conditions for recycled water use and 
conditionally delegates authority to an administrator to issue Recycled Water Use Permits to 
recycled water users. Recycled water users are anyone proposing to use recycled water; 
this can be a public agency (a water system using recycled water for irrigation of local 
parks) or private users (an individual farmer using recycled water for crop irrigation, a 
private resident picking up recycled water for landscape irrigation, or a utility company using 
recycled water for cooling towers). 
 
The General Order provides regulatory coverage for certain uses of recycled water that 
are consistent with requirements of California Code of Regulations, Title 22.  Some of 
the common uses of recycled water include irrigation of landscaping, athletic fields, 
crops, and certain industrial uses. Other uses not listed in California Code of 



 
 

Regulations, Title 22 may be considered. Requirements for these uses will be set by the 
State Water Board and Regional Water Boards for protection of public health.  
 

2. What recycled water uses are not eligible for coverage under the General Order?  
Use of recycled water for potable use, activities to replenish groundwater resources and 
activities to simply dispose of treated wastewater are not eligible for enrollment in the 
General Order. 

 
3. Our agency has a master reclamation permit that covers our recycled water 

production facility and several large industrial recycled water users. We would like to 
expand the extent of our recycled water program to cover landscape irrigation.  Do 
we need to amend or rescind our existing master reclamation permit coverage?   
It may be unnecessary to amend or rescind the existing master reclamation permit 
coverage. This General Order may be used to streamline the addition of new uses not 
currently covered under an existing recycled water permit. It is not intended to create 
duplicative requirements for use of recycled water under this order. Agencies with existing 
Regional Water Board permit coverage for recycled water use are highly encouraged to 
consult with their Regional Water Board contacts early in the process to make sure that the 
permit coverages do not overlap.    
 

4. Our agency has a linear utility construction project that spans multiple Regional 
Water Board boundaries. Can we submit a single application package?   
Yes. A single application package can be submitted to the State Water Board Division of 
Drinking Water. State Water Board staff will coordinate the review and processing of the 
project with each Regional Water Board to make sure that the proposed application meets 
the requirements of the General Order, including compliance with each Regional Water 
Board’s Water Quality Control Plan. The State Water Board will process and issue the 
Notice of Applicability. Monitoring reports prepared by the administrator for compliance with 
the General Order can also be submitted to the State Water Board Division of Drinking 
Water. The administrator is the party legally responsible for compliance with the General 
Order. See “Administrator’s Role” described below for more information.  
 

Application Process 

1. Who can apply for coverage under the General Order? 
The General Order may be issued to recycled water producers, distributors, or a legal entity 
(such as a joint powers authority). A single user of recycled water can be permitted with the 
General Order (the user would fill the role of administrator). The application process is 
described in General Order Attachment A. Administrators may elect to issue Recycled 
Water Use Permits to users (as described below). 
 

2. How can I get coverage under the General Order? 
There are two ways to get coverage under the General Order, and how you apply depends 
upon your status. If you will be an administrator (or the sole user), you would apply to the 
Regional Water Board. If you are a user and an administrator has been established, you 
apply to the administrator’s program. If you are uncertain whether an administrator has been 
established, contact the wastewater treatment system operator for information on the 



 
 

availability of recycled water. Administrators that are not wastewater treatment operators 
must coordinate with the wastewater treatment facility before submitting a Notice of Intent 
(NOI) to the Regional Water Board. 

 
Administrator Application Process 

An applicant submits an NOI (see directions in General Order Attachment A) to the 
Regional Water Board, and a Title 22 Engineering Report for the use of recycled water to 
the State Water Board Division of Drinking Water (DDW) field office.3  Note that the Title 
22 Engineering Report must be approved before the Regional Water Board can process 
the NOI. Allow approximately 90 days for Regional Water Board processing once the 
NOI is complete. The Regional Water Board will issue a Notice of Applicability (NOA) to 
the administrator to authorize the recycled water use and distribution program. 
 
User Application Process 

An administrator authorized to distribute recycled water will issue recycled water use 
permits to users. In this case, the administrator is the permitting agency rather than the 
Regional Water Board. If you are a user, submit your application to the administrator in 
accordance with their requirements. 

 
3. Is there a fee?  How much? 

Yes. An annual fee is required; the first-year fee is paid with the NOI application package. 
The fee amount is based on the threat to water quality. In some circumstances, water 
recycling entities that are currently paying fees for coverage under an existing master 
reclamation permit proposing coverage under this General Order for a simple addition of a 
new use type (for example: adding only construction water program) may not need to pay 
additional fees. Contact your Regional Water Board representative to determine your fee 
amount. The water quality fee schedule is posted at 
http://www.waterboards.ca.gov/resources/fees/water_quality/  
 
Division of Drinking Water fees are billed at an hourly rate directly to the water recycling 
entity. The Division of Drinking Water fee schedule is posted at 
http://www.waterboards.ca.gov/resources/fees/drinking_water/   

 

4. Our agency recently submitted an updated Title 22 Engineering Report for our 
recycled water production facility. The same Title 22 Engineering Report for our 
production facility is being requested as a part of our submittal of our Water 
Recycling Program technical report.  Do we need to resubmit a duplicate copy?   
Contact your Regional Water Board representative to determine the scope of your Notice of 
Intent (NOI) submittal to enroll under the General Order. Regional Water Board staff has the 
discretion to require or waive some of the information in the NOI Water Recycling Program 
technical report, particularly if the Regional Water Board already received an identical 
submittal for another permitting activity.  

 

                                                 
3
 State Water Board Division of Drinking Water field offices are available at: 

http://www.waterboards.ca.gov/drinking_water/programs/documents/ddwem/DDWdistrictofficesmap.pdf 

 



 
 

Administrator’s Role 

1. What does an administrator do? 
The administrator establishes and enforces rules for recycled water use and issues recycled 
water use permits to users. All recycled water use permits must be consistent with an 
approved Title 22 Engineering Report, the General Order, and the NOA. The administrator 
is responsible for paying the annual fee to the State Water Board, ensuring recycled water 
use is consistent with the requirements and that monitoring and reporting is completed on 
time. Water recycling administration requirements are described in the General Order.   
 

2. What if an administrator is also a sole user in the Recycled Water Program?   
The administrator is then responsible to implement water recycling administration 
requirements applicable to users and administrators. An example of this responsibility can 
be as simple as instead of inspecting user sites subject to recycled water use permits, the 
administrator performs inspections of its own recycled water use areas.     
 

Monitoring and Reporting 

1. Is monitoring of recycled water use required? 
Yes. Monitoring and reporting to the Regional Water Board is required to demonstrate 
compliance with the General Order, the Title 22 Engineering Report and the NOA. The 
Regional Water Board will prepare a site-specific monitoring and reporting program based 
on site conditions. 
 

2. What other types of monitoring and reporting would be required?  
The General Order includes a template Monitoring and Reporting Program (MRP) that can 
be modified by a Regional Water Board’s executive officer or a State Water Board’s 
executive director (or designee) pursuant to Water Code section 13267. These modified 
MRPs can be more or less than what is provided in the template MRP depending on the 
complexity of the proposed Recycled Water Program and any necessary compliance with 
the Regional Water Board’s Water Quality Control Plan.    

 

Applicable Plans, Policies and Regulations 

1. Where can I find recycled water-related statutes and regulations?  
Title 17 and Title 22 regulations related to recycled water are posted at 
http://www.waterboards.ca.gov/drinking_water/certlic/drinkingwater/Lawbook.shtml 

 
2. Where can I find the Regional Water Boards’ water quality control plans (basin 

plans)?   
Each Regional Water Board posts its water quality control plans on its website. To locate 
each Regional Water Board of jurisdiction, enter a project address or click on a Regional 
Water Board location at http://www.waterboards.ca.gov/waterboards_map.shtml, and 
search for “Basin Plan.” 
 

3. Where can I find the State Water Board’s Recycled Water Policy?     
The State Water Board’s Recycled Water Policy is posted at 
http://www.waterboards.ca.gov/water_issues/programs/water_recycling_policy/index.shtml 



 
 

Constituents Associated with Recycled Water  

1. What constituents are associated with recycled water?  
Constituents associated with recycled water that have the potential to degrade groundwater 
include salinity, nutrients, pathogens (represented by coliform bacteria), disinfection 
byproducts, and endocrine disruptors. The General Order addresses how recycled water 
use, if done in accordance with the requirements of the General Order, will not 
unreasonably affect beneficial uses or impair water quality.   
   

2. How are constituents of emerging concern (CECs) being addressed in the General 
Order?   
The General Order acknowledges the presence of constituents of emerging concern in 
recycled water consistent with the State Water Board’s Recycled Water Policy, which relies 
on the recommendations of a Science Advisory Panel. One of the Science Advisory Panel’s 
charges is to provide recommendations on monitoring CECs for three reuse practices in 
which CECs may represent a potential threat to human health, including groundwater 
replenishment by surface application (surface spreading); groundwater replenishment by 
subsurface application (subsurface injection); and urban landscape irrigation.   
 
The General Order permits only nonpotable uses of recycled water (such as urban 
landscape irrigation) and does not require any CECs monitoring. The Science Advisory 
Panel concluded that, while human exposure to CECs can occur through incidental contact 
with and accidental consumption of recycled water from sprinkler heads, faucets, or 
hydrants, it does not warrant a monitoring program for CECs to protect public health.   
 
Recommendations of the Science Advisory Panel on monitoring strategies for CECs in 
recycled water is posted at: 
http://www.waterboards.ca.gov/water_issues/programs/water_recycling_policy/docs/cec_mo
nitoring_rpt.pdf 
 

3. Is it safe to eat fruits or vegetables from crops irrigated with recycled water?  How is 
this addressed in the General Order?   
Use of recycled water for agricultural irrigation, including food crops, is addressed in the 
Uniform Statewide Recycling Criteria. In 2012, the California Department of Public Health 
convened an expert panel to consider whether recycled water produced under California’s 
Uniform Statewide Recycling Criteria sufficiently protects public health for agricultural food 
crop irrigation. The report specifically addressed the risk of exposure and infection from 
waterborne pathogens, such as Cryptosporidium and E. coli, due to the irrigation of a wide 
variety of food crops using recycled water. The panel concluded that “current agricultural 
practices that are consistent with the (Water Recycling Criteria) do not measurably increase 
public health risk, and that modifying the standards to make them more restrictive will not 
measurably improve public health.” 
 
The potential presence of human pathogens in recycled water and their uptake into plant 
tissue via the root system, leaf stoma, etc., were addressed as potential concerns. The 
Independent Advisory Panel finds there is evidence that plant uptake may occur under 
laboratory conditions with exposure to a high concentration of pathogens. However, it is 



 
 

more likely that the pathogens attach to plant surfaces in such a way that processing 
sanitization or other intervention becomes less effective. This latter scenario is the probable 
mechanism of contamination associated with foodborne outbreaks referenced in the 
Independent Advisory Panel’s report, none of which were associated with use of recycled 
water for irrigation.   

 
The General Order requires use of recycled water for irrigation, including those for food 
crops, to meet the requirements of the Uniform Statewide Recycling Criteria. Recycled 
water, if used for agricultural irrigation, typically supplements other water supply sources 
such as surface water and groundwater, which results in plant exposures far lower than 
those tested under laboratory conditions.   

 
Recommendations from the National Water Research Institute (NWRI) Independent 
Advisory Panel’s report, titled “Review of California’s Water Recycling Criteria for 
Agricultural Irrigation” is posted at: http://nwri-usa.org/cdph.ag.htm  
 

4. Endocrine disruptors such as perchlorate may be present in disinfected recycled 
water, absorbed by fruit-producing trees, and concentrated on the fruits. Does this 
General Order contain any requirements to address perchlorate in recycled water?   
Recycled water uses proposed by an administrator’s Recycled Water Program must meet 
the Uniform Statewide Recycling Criteria and any other standards set by the State or 
Regional Water Boards for protection of public health. The Uniform Statewide Recycling 
Criteria was reviewed by an expert panel to determine whether it is sufficiently protective of 
public health for agricultural food crop irrigation. Based on literature and monitoring data 
reviewed, recycled water is a relatively insignificant source of perchlorate based on type and 
volume of recycled water used for agricultural irrigation, and levels of perchlorate monitored 
in facilities that discharge to surface water.    

 
While there is no specific requirement addressing perchlorate in the General Order, it was 
considered in preparation of the General Order as documented in a staff memorandum 
addressing perchlorate occurrence in sources of agricultural water supplies. This 
memorandum is posted at: 
http://www.waterboards.ca.gov/drinking_water/certlic/drinkingwater/requirements.shtml  
Based on literature and monitoring data reviewed, recycled water is a relatively insignificant 
source of perchlorate based on (1) type and volume of recycled water used for agricultural 
irrigation and (2) levels of perchlorate monitored in facilities that discharge to surface water 
(17 NPDES facilities out of 214 facilities, 12 out of 17 facilities are recycled water production 
facilities).    
 

For more information on the General Order for Recycled Water, contact the Division of Drinking 
Water.  
 
(This fact sheet was last updated January 22, 2016.) 
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TO:  Recycled Water General Order Project File 
 

DATE: July 25, 2014 
 

SUBJECT: SUMMARY OF PERCHLORATE OCCURENCE IN SOURCES OF 
AGRICULTURAL WATER SUPPLIES 

 
This memo summarizes information regarding perchlorate, its anthropogenic and natural 
sources, its occurrence in treated wastewater (recycled water), and its presence in surface 
and groundwater supply sources.  Perchlorate is both a synthetic and a naturally occurring 
chemical that is soluble in water, mobile in groundwater, and persistent in groundwater.  
California regulates perchlorate in drinking water and established an MCL of 6 ug/L.  There is 
currently no established federal MCL or agricultural water quality goal (published by the Food 
and Agriculture Organization of the United Nations) for perchlorate. 
 
Review of recycled water use for agricultural irrigation indicates that the perchlorate 
originating from recycled water is a relatively insignificant source of perchlorate compared to 
other sources.  This determination is summarized below: 
 

1. Available data indicates the concentration of perchlorate in disinfected wastewater is 
nearly always less than the MCL. 

2. Not all recycled water used for agricultural is disinfected.  Some portion of recycled 
water used for agricultural use is either not disinfected, or is disinfected by means that 
do not result in perchlorate generation. 

3. Recycled water makes up less than 1 percent of the agricultural water supply.  In most 
cases, recycled water supplements the regular irrigation water supply. 

4. Other sources of agricultural water supply contain perchlorate, often at concentrations 
higher than the recycled water perchlorate concentrations. 

o The Colorado River supplies 13 percent of the agricultural water in the state 
and it contains 5 to 9 ug/L perchlorate. 

o Groundwater in some areas of the state (especially Riverside, San Bernardino, 
and Los Angeles Counties) has been impacted with perchlorate.  Typically, they 
are in areas near an industrial site that used perchlorate for an industrial 
purpose. 

o The volume of water exported through the Sacramento San Joaquin Delta 
(Delta) or locally pumped groundwater makes the contribution of perchlorate 
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from recycled water insignificant.  If perchlorate is not present in either the 
water exported from the Delta or pumped from agricultural wells, the 
perchlorate in recycled water is significantly diluted.  If perchlorate is present in 
either or both of the water supplies, the perchlorate contributed by recycled 
water is insignificant. 
 Approximately 51 percent of agricultural water is delivered through the 

Sacramento-San Joaquin Delta.  No perchlorate data is available for that 
water. 

 Approximately 35 percent of agricultural water is delivered through 
agricultural production wells.  No perchlorate data is available for that 
water.  

5. Other sources of perchlorate may be contributing significant amounts of perchlorate to 
surface and groundwater supplies. 

 
Additional discussion of the summary provided above is presented below. 
 
1. Available data indicates the concentration of perchlorate in disinfected wastewater 

is nearly always less than the MCL. 
Disinfection of Wastewater as a Perchlorate Source 
Agricultural irrigation with recycled water is allowed under title 22.  In general, higher levels of 
exposure to recycled water require higher levels of treatment and disinfection.  Depending 
upon the crop irrigated, the recycled water may be undisinfected or meet specific disinfection 
criteria.  Title 22 requires some recycled water to be disinfected.  One way to disinfect 
recycled water is the use of sodium hypochlorite.  However, sodium hypochlorite solutions 
may also contain perchlorate.1  As a result, recycled water disinfected with sodium 
hypochlorite can add perchlorate to recycled water.  (As will be discussed later in this memo, 
there are other sources of perchlorate in the environment.)  To determine if perchlorate in 
recycled water is a significant source of perchlorate in the environment, State Water Board 
staff reviewed wastewater treatment system effluent data that is available electronically.  The 
CIWQS database includes analytical data that has been electronically uploaded by major 
NPDES dischargers.  (Major NPDES dischargers consist of NPDES permitted municipal 
wastewater facilities with flows greater than 1 MGD.)   
 
CIWQS Review of Wastewater Treatment Plants with Perchlorate Data  
Of the 214 major NPDES facilities listed in CIWQS (flows greater than 1 MGD), 17 facilities 
monitor for perchlorate concentrations in their effluent, 12 of the 17 facilities are water 
recycling facilities.  A review of from January 2011 – July 2014 indicates perchlorate is 
sometimes present.  When measureable perchlorate is present, it is generally below 2 ug/L.  
One facility reported a perchlorate concentration of 10 ug/L in a single sample event.  (That 
was the only perchlorate data available for that discharger.) 
 
 
                                                
1 Perchlorate may form in hypochlorite solutions during manufacturing and storage.  <http://www.forceflow.com/ 
hypochlorite/Perchlorate_in_sodium_Hypo.pdf> 
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2. Not all recycled water used for agricultural is disinfected.  Some portion of recycled 

water used for agricultural use is either not disinfected, or is disinfected by means 
that do not result in perchlorate generation. 

Recycled water makes up a very small percentage (less than one percent) of the total water 
used for agriculture in California.  Of that recycled water use, only some portion is disinfected 
with sodium hypochlorite, other disinfection methods are ultraviolet (UV) light, and chlorine 
gas (which is unlikely to create perchlorate in the treated wastewater).  Furthermore, some 
portion of recycled water used for agricultural irrigation uses undisinfected secondary 
recycled water for irrigation of orchards where the recycled water does not come into contact 
with the edible portion of the crop, non-food bearing trees, fodder and fiber crops for animals 
not producing milk for human consumption, seed crops not eaten by humans, food crops that 
must undergo commercial pathogen-destroying processing, and ornamental nursery stock 
and sod farms.  Disinfection derived perchlorate is not present in undisinfected secondary 
recycled water.   
 
3. Recycled water makes up less than 1 percent of the agricultural water supply.  In 

most cases, recycled water supplements the regular irrigation water supply. 
California agricultural uses approximately 27 million acre feet of water per year.  
Approximately 51 percent of the water supply comes from the Sacramento – San Joaquin 
Delta and 35 percent comes from groundwater wells; the Colorado River supplies 
approximately 13 percent.  Approximately 1 percent of irrigation water is supplied from 
recycled water.  Table 1 presents estimates of sources of water used for agricultural in 
California. 
 
4. Other sources of agricultural water supply contain perchlorate, often at 

concentrations higher than the recycled water perchlorate concentrations. 
Perchlorate in Surface Water Supply Sources 
There is no available data on perchlorate monitoring for the Sacramento-San Joaquin Delta 
water.  Similarly, there is no perchlorate monitoring data for agricultural wells.  Colorado River 
water sampling has shown perchlorate concentrations range from 5 – 9 ug/L.  Table 2 
presents a summary of perchlorate concentrations in various sources.   
 
Perchlorate in Groundwater Supply Sources 
Thousands of active and standby public water supply wells were sampled by the California 
Department of Public Health (CDPH) for perchlorate.  As of February 2012, 312 active and 
standby public water supply wells out of 10,952 sampled had perchlorate concentrations 
above the MCL.  Peak concentrations were reported as high as 108 ug/L in Los Angeles 
County, 68 ug/L in Riverside County, and 94 ug/L in San Bernardino County.  CDPH 
maintains an updated summary of active and standby sources with perchlorate detections; 
Table 3 presents a summary of the 2010 – 2013 perchlorate data. 
 
Although agricultural wells were not sampled in the CDPH investigation, it is reasonable to 
assume agricultural wells have the potential to contain perchlorate in areas where perchlorate 
containing fertilizer (explained in Item 5 below) was or is used.  Agricultural wells are typically 
more vulnerable to contamination considering that agricultural wells may draw from shallower 
zones, the wells may be older and have deteriorated casings, or the wells may have been 
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constructed in a way that does not provide an effective sanitary seal (e.g. cable tool wells, 
well points, open borehole completions). 
 
5. Other sources of perchlorate may be contributing significant amounts of 

perchlorate to surface and groundwater supplies. 
Anthropogenic and Natural Sources of Perchorate 
Common anthropogenic sources of perchlorate include perchlorate salts used in industrial or 
military applications, solid rocket fuels, explosives, fertilizers, automotive air bag inflators, 
electroplating, aluminum refining, fireworks, matches, road flares, and production of paints 
and enamels.  
 
Perchlorate is naturally present in some fertilizers that have been used in the United States 
since the early 20th century.  Chilean nitrate fertilizer containing naturally-occurring 
perchlorate has been widely used in American agriculture.  Between 1923 and 1998, the 
reported usage of Chilean fertilizer in California was 477,061 metric tons. Though the 
quantities used today are smaller than the amounts applied earlier in the century, the use of 
Chilean nitrate fertilizer in California remains substantial.  According to the 2000 United 
States Census, more than 6,600 tons of Chilean nitrate fertilizer was imported to California 
that year. (“Perchlorate Basics”  2010, Perchlorate Information Bureau. 
http://perchlorateinformationbureau.org/perchlorate-basics) 
 
The USGS recently published a study reporting natural levels of perchlorate in desert soil, 
plants, and atmospheric materials.  The research found shallow soils in the USGS Amargosa 
Desert Research Site in Nevada contained a high level of perchlorate, about 10 – 20 grams 
per hectare (0.1 – 0.3 ounce per acre) in the top one foot of soil. The equivalent amount, if 
flushed to groundwater, would be sufficient to result in a quarter million gallons of water per 
acre exceeding the California MCL. (“Natural Perchlorate Levels in a Desert Ecosystem.”  3 
April 2014. USGS Newsroom.  
http://www.usgs.gov/newsroom/article.asp?ID=3859#.U8_Dy_ldWhY)  
 
Enc: Table Sheet and Notes Page 
 

http://perchlorateinformationbureau.org/perchlorate-basics
http://www.usgs.gov/newsroom/article.asp?ID=3859#.U8_Dy_ldWhY
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TABLE 1:  ESTIMATE OF SOURCES OF WATER USED FOR AGRICULTURAL IN CALIFORNIA 

Source Flow Proportion of Total 
Water Supply Notes 

Sacramento - San Joaquin Delta 14,090 TAF 50.8% (See Note 7) 
Colorado River 3,716 TAF 13.4% (See Note 6) 
Groundwater wells 9,660 TAF 34.9% (See Note 8) 
Municipal recycled water  245 TAF 0.9% (See Note 4) 
Total  27,711 TAF  (See Note 9) 

   

TAF denotes thousands of acre feet. 
 
 

TABLE 2:  SUMMARY OF PERCHLORATE CONCENTRATION IN VARIOUS SOURCES 
Source Concentration Notes 
Sacramento - San Joaquin Delta Not documented (See Note 1) 
Colorado River 5 - 9 ug/L (See Note 2) 
Municipal supply wells  up to 108 ug/L (See Note 3 & Table 3) 
Municipal wastewater  0 - 10 ug/L (See Note 5) 

 
 

TABLE 3:  ACTIVE AND STANDBY GROUNDWATER SUPPLY SOURCES WITH 
PERCHLORATE DETECTIONS (2010 - 2013) (SEE NOTE 3) 

 
Peak detection at 
or above 4 ug/L 

Peak detection above 6 
ug/L 

Peak 
Concentration 

County No. of 
Sources 

No. of 
Systems 

No. of 
Sources 

No. of 
Systems (ug/L) 

Contra Costa 1 1 1 1 7.9 
Fresno  1 1 - - 4.5 
Kern  2 2 1 1 14 
Los Angeles 98 31 68 21 108 
Monterey 1 1 - - 4.8 
Orange 11 7 3 2 9 
Riverside 49 8 38 8 68 
Sacramento 2 1 2 1 13 
San Bernardino 57 19 37 16 94 
San Diego 10 2 8 2 9.9 
Santa Barbara 1 1 - - 4.6 
Santa Clara 5 4 3 3 10 
Sutter 3 3 1 1 10 
Tulare 6 3 5 3 20 
Ventura 1 1 - - 5.2 
Total  248 85 167 59 - 
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NOTES:  
1) There is currently no monitoring of Delta waters for perchlorate.  
http://www.waterrights.ca.gov/baydelta/docs/exhibits/append2/DK-02.pdf 
2) Groundwater Information Sheet  Perchlorate. State Water Resources Control Board. 
February 2012.  http://www.waterboards.ca.gov/gama/docs/coc_perchlorate.pdf 
3) Perchlorate in Drinking Water . California Department of Public Health. February 2014. 
http://www.cdph.ca.gov/certlic/drinkingwater/Pages/perchlorate.aspx 
4) 2009 Municipal Wastewater Recycling Survey. State Water Resources Control Board. 
Data is for agricultural irrigation.  
http://www.waterboards.ca.gov/water_issues/programs/grants_loans/water_recycling/munirec
.shtml 
5) State Water Resources Control Board CIWQS data for NPDES Majors facilities (flow > 1 
MGD) monitoring.  Out of 214 facilities, 17 facilities have effluent monitoring for perchlorate. 
12 out of 17 facilities are water recycling facilities. Discoverer Plus, accessed July 24, 2014. 
6) Pacific Institute. Water to Supply the Land: Irrigated Agriculture in the Colorado River 
Basin. May 2013. pp 46-51 http://pacinst.org//wp-content/uploads/sites/21/2013/05/pacinst-
crb-ag.pdf. Data is for 2005. USBR records of average annual consumptive use for years 
2002-2005. 
7) Lund, Jay et al.  Envisioning Futures for the Sacramento-San Joaquin Delta.  February 
2007.  Chapter 6. http://www.ppic.org/content/pubs/report/R_207JLChapter6R.pdf. Table 6.1 
Estimated Average Consumptive Uses of Delta and Delta Tributary Waters, 1995-2005 
(taf/year).  Data is for total diversions of agricultural demand area.   
8) Kenny, Joan, et al.  USGS Circular 1344 Estimated Use of Water in the United States in 
2005.  Table 7 Irrigation water withdrawals, 2005. Table entry for California. 
http://pubs.usgs.gov/circ/1344/pdf/c1344.pdf 
9) Calculated total water supply is within 3% of USGS Circular 1344 Estimated Use of Water 
in the United States in 2005.  Table 7 Irrigation water withdrawals, total 27,300 TAF. 
http://pubs.usgs.gov/circ/1344/pdf/c1344.pdf 
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rcc ; t t i re t l le  I r l : i .  t rc i l l r l ten t  lne th(x l  rec l r r i rc ' rncr r ts  t rnd  pr l i t r - ln : lncc  s l : rnc l l t rds .  

' l  
hc

l )e l l l r r t rncn t ' s  rcgr r l l r t i ( )ns  l r l l ( ) rv  t rse  ( ) f  i r l t c rn l r t i ve l .nc th ( )ds  < t f  t rea t rne l r t .  i r r  s ( ) r r rc  L i rsc \_  s ( )
Io t rg  l t s  the  i r l te r - r t l r l i vc  lnc ' th (x ls  use t l  : r rc  c lc tcnr r i l re r l  b , r  the  I )c t r l r r t lnen t  r ( )  i l ss r r rc  c t lu r r : r l c r r t
t r c : r l n l e n t  l r r d  r e l  i t r b i  I  i t t  .

[ ] .  Wi r te r  l l cc l , r r r t i r t io r r  Rc t u  r ren lc l l t s  l r r rd  l ie

All  persorts rvho I-ecl l t i t r t  , i )r  pr() lx)se to rccl lr i rn wll ter. or rvho use ()r pr()p()sLt l()  use
rcc l : t i rnec l  \ v i t l c . r .  tn t rs l  I ' i l r :  r r  re lx ) r1  rv i th  the  : rppr ( ) l ) r i : l te  RWQC-B (W: l te r ( i x le  Scc t ion
l - l -522.5) .  I l ' l r  RWQC'B t le te r t r t incs  t lu r t  i t  i s  necc \s lu )  t ( )  p r ( ) tce t  pub l i c  he l r l th .  su f 'e t_ \  .  o r
u"c l l i t t ' c ,  i t  r t r : r1  l t rcscr ibe  \ \ ' i r te r  rec l : r rn i r t i ( ) r l  rcqu i re l l ren ts  rvhcre  rec l : r i r r red  r , r , l r1er  i s  r rser l  o r '
p rop<tsec l  to  bc  usec l  (Wi t te r ( - rx lc  Sec t ion  1 .1523) .  Whcrc  rcgu la t ( ) r ) ' c r i te r ia  huve-  l x ' c r r
l rc lop tcc l  .  I l ( )  pc rs ( ) r l  l r t t y  e , i ther  rec l i r i rn  w ' i l t c r  ( ) r  use  rec l l r i rne( l  water  ru l t i l  thc  t rppro l t r i l r te
I<WQCR ht rs  e  i ther  i ss t tcc l  rec l : rn ra t io l r  re t lu i re rnents  o r  rva ivec l  the  necess i ty . f i r r  s r rc l r
re t l t t i r c rnents  (Wl t te  r  ( -o t le  Sec t ion  l -352-1) .  In  thc  J r ro ,cess  o l  i ss r r i r rg  rec la rnzr t io r r
reqtt irenrents. thc RWQCIBs nrtrst consult rvi th ancl consider recornrnencltrt ions rf ' thc
I)epltrt lne tt t  (W:t ler ( ixle Section I- l-52-3). Anv r-ecl:rrn:rt ion rerlrr irentents u'hich lre isspcd
by' the R\VQCBs, rv hethcr etppl icable to the reclaimer ()r to the rrscr of '  rcclairrrccl w:rte r.
mttst be in conl'ortnlrnce r,vittr lu-ry' regulator;'rectliunation criteria lrclopted b1,' the

)
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I )cPar t t t le t l t .  W: l te r  rec l r t t r ta t io r t  rec lu i rements  lo ra  p r ( )p ( )sed use r f  rec la i rncd  w i l te r  l l t i t t  i s
n<r1  spec i f i ca l l l  addresscc l  in  the ' I - i t le  22  rva ter  rec ia rn i r t i ( )n  c r i  te r ia  i r r l t lp tec l  h r  the
I)ep:tnntelrt  zrre corrsidcr-,.-r i  orr a case-by clrse blrsis.

' l -hc  
RWQCBs h i t te  thc  r . rp t ion  o f  i ss t r ing  a  l r ) i rs te r  rec l : r rna t io l r  per rn i l  in  l ie r r  o l  i r rc l i v i6ur r l

w i l t c r  rcc la r r l i l t i o t t  req t t i re tner t ts  f i r r  a  p r<r jec t  i l r vo lv ing  rnu l t ip le  users .  Such per r1- t i t s  rv1 l r r l r l
co t r tb i t te  the  w: rs te  < l i sch ,arge  rcqu i renrer r ts  p r t rsua l l t  k r  Water  Code Sect ions  l - l r ( rO c I  sc ( l  .
I t t t t l  r v i t te r  I ' cc l : t t t t : t t io l t  rec l t r i re r -nents .  n  ln t rs te l 'pc r rn i t  rn : ry  bc  i ssuec l  to  l r  s t rpp l ie r  o r
d is t r i  b t r to r .  o r  bo th ,o1- rec la in rcd  wa ler .  The pr ,occdures for i t c lop t io r r  by  thc  Iwq l ( ' l i i s  u re
l l l e  s r t r n e : t s  f i l r  w a t e t ' r c c l : t m a l i o r r  r e q u i r - c n r e r r l s l r n c l  i n c l u d e  t h e  s u r n e  c o n s r r l l i t t i e r t  r v i t h  t h e
[ )ep i t r tn rer t t  (w l t te r  Coc lc  Scc t ion  l - ] -5?- l  . l ) .  t : xcept  r rpon wr i t te r l  re ( lues t  1 '16r r r  i r  RWe( ' l l  .
t l te  t 'e l lo r t i t t !  rec l t t i r c t le r t t  in  Scc t ion  l - l -521. -5  i s  rv : r i  ved  I 'o r  users  supp l ie r l  u  i th  rcc la in rec l
\ \ i l te  r  l - r ( ) l l t  l t  s r r l rp l ie r  o r  c l i s t r i  b t r to r  openr t ing  r rndera  n l : l s le r  pcr r r r i t  (Watcr  ( -o t l c  Sce t io r r
I -1522. -5 ) .  I l t l r vcver ,  o ther  rcpor t in r  and p lan  rcv ie rv  requ i re rncn ts ,  such i rs  those spcr - . i f ' i c r l

i l t  t h e ' l - i t l e  2 2  r e c l : t r t r t t t i o r r  c r i t c r i a ,  r r u r v  b e  i n c l u c l c d  a s  r c q u i r e r n c l t t s  i n  l h c  l n i r s t e r  l r e r - r n i t .
I r t  : r t l t l i t i o r r  the  RWQ( 'B : ;  l l t ve  the  op t io r r  t l f  i ss r r r ing  gcr rc ra l  rvas tc  c l i schurse  rc r lu i rc lnc l l t \
o r  sc l tc r l t l  r ' r ' : t le r  t -ec l l t t t t i t t io t t  r -cq t r i re rnen ls ,  u r rc lc r rvh ic l r  a l l  p roducers  o l ' rec l l r in rc r l  w : r le r
t r t : t y  : r ; tp l1  to  tx :  covcred .  i l r  l i c r r  o l  inc l i v i r l r r : r l  onc le  rs_

Wi t te r  ( - t l t le  Sec t io r r  l - l -5 .54 .?(e  )  rcc l t r i res  the  De;p l r r tn ren t  t ( )  rev icw , i rn r lupprovc  proposcc l
\ \ ' : l t c r  rec l2 l ln i t t io r t  p ro- jec ts  l rv i th in  spec i f ied  t i r t re  l ' ra r r rcs )  tha t  i r re  subr r r i t tec l  k r  l f i c
De p l t r t t t te  t r t  b1  p t 'odr rcc t - : ;  o r  r l i s t r ib r r to rs  o l ' r cc l l r i rned rv : r tc r  1 -or  l ' e  v iew, .  

- l ' he  
I )e  l l r r - t l t rc l l l

t l t i t l c l e l c g i t t e s ( ) r t ) e o r a l l  o l ' i t s r e s p o r r s i b i l i t i e s . r r i t h r c s p e c t l o l c v i e r v u n t l  i r p l > r o v l r l  o l ' t r
p ro l : rosed pr t r jec t ,  to  l t  l t t c i t l  hea l t l r  depar t rncn t  rv i th  thc  c ( ) l l cur re r rcc  o l  thc  p r t r - jec l  [ ) r ( )p ( ) t )cn l
( W i t t c r  C o d c  S e c t i o n  l 3 - ' i - 5 - 1 . 2 ( c ) ) .  

- f h e  
r e c l a i r r r e r i  u , a t e r p r o c l u c e r ( ) r t l i s t r i b r r t o r s u b r n i t t i n l :

the  l l roposcd pr t i jec t  l i r r  rev icw 'nrus t  re imbursc thc  Depar t r r tcn t  l i r r  i t s  cos t  o1 'cor t r luc t i r rg
the  rcv ie  u '  i t t td  i ssu i t tg  the  i rpprov i r l  o r  den ia l  ( \ i /a tc rCode Sect io r r  l - l -55 ;1 . : l (a ) ) .

W h c r e  r e c l i t i t n c d  w a l e r  u s e  i s  i n v o l v c d  o r  p r o J x r s c d , t h e  R W Q ( - B s  l r a v c  t h c : r r r t h o r i t r  t o
rec l t l l re  c ( ) l l s t r t l c l t ( ) l r  rc lx ) r l s  : rnd  s r rc l t  Other  repor ts  i rs  r l ) : t v  t rc  necess l r r l ,  t ( )  i l ss r l rc  p r ( ) tcc t i ( )n
o l  bo th  pub l i c  hea l th  and rvu tc r  qua l i t l  (Water  ( - tx lc  Sec t ion  l - l -5 " - l ) .  Ack l i t iona l
c r t lg i t ree  r i  t rg ,  co t ts t r t t c t i t l t t . : rnc l  oper : r t iona l  rep( )11s  i l re  spec i l ' i e ( l  in  the  I - i t le  ta  c r i t c r i l r
ldop tec l  b r  thc  I )cpar t r t ren t .

Regulatory Enforcement

W h c r e  t t s e  o l ' r e c l u i m e d  r , " i r t c r  i s  i n v o l v e c l , t h e  R . . W Q ( - B s  h a v e  t h e  e x c l u s i v e  i t u t h ( ) r i t . \  t ( )
e  t t lo rce  * ' l t ie r  rcc l i t tn : t t ion  rcqr r i renren ts .  In  ex t renre  c l l se  s  in lo lv ing  scr ious  l tub l i c  h t - ' : r l th
th rc i l t s . lhc  De[ )a r l lner ) l  n r l \  take  s teps  t ( )  abate  anr  conta ln ina t io r r  rvh ich  r ru ry  rcsu l l  l t r rn t
t t sc  o l ' r cc la imec l  water  (W: t tc r ( -ode Scc t io t t  l3 :522) .  The RWQC'Bs rnu_\ ,  unc lc r takc  ra r - io r r :
e  I t lo rccmel t t  ac t i ( )ns .  bo t ln  o f  a  c iv i l  l r z r lu re  zur l  re la t i ve  to  c r i rn in : r l  s i tnc t i ( ) t rs .  f i r r  l - i r i l u re  t ( )
l - i l e  necessar \  rep( ) r ts .  f i r r  rec la rna t i i l r r  o r  use  o f  rec l : r i l r red  water  r r , i thoLr t  rec l : ln r l r t i ( ) t r



req t l l re lnents ,  ( ) r  1 ( ) r  v io l : t t ion  o f  a r r l '  r cc lanur t io r r  re< lu i ren ten ts  i rnposcd t ry  a  RWe( ' l l
( W l r t e r  ( - o d c  S c c t i o n s  l - l : r 2 .  l J 5 2 2 . j .  a n c l  t - l - 5 l l - 5 ) .

In  add i t ion  t< l  the  au thor i l , r ' ves tcc l  in  thc  SWR( ' l -1  .  the  RWQ(-Bs.  anc l  fhe  I )epar tn re l r t
re l i t t i vc  t t l  the  t tse  o l ' rec l r t i t r tec l  r r ' : t t c r ,  v l r r ious  Ioca l  hea l rh  agenc ies  havc  ar r  i r rc lc l>cnc lc r r t
I t t l t l  l t t t t t l t to t t to t ts  r t l l e  and t tu thor i t )  t ( )  i l n l ) ( )se  i rdd i t iona l  re ( lu r re l l l cn ts  i rnd  t i rke  er r l i r rce l re  r r l
: t c t io t rs  u ,  i t l t  resJ tec t  to  w i t te  r  rcc la r r ra t i t ln  pursu i tn t  to  lgc l l  r t rd i lu r rees .

[ ) .  ( - ross  ( -onr rec t io r r  ( ' t l r r t r< l l

' l ' he  
Dep l r r t tne t r t  l tas  rcs ; ro r rs ib i l i t y  l i ) r  l ) r ( ) tec t io r r  o t ' l x ) tab lc  \ \ .  l l te r  sys{c rns  th r ( )u ! :h  c r ( ) \s

c ( ) l r l ) e c l i o l t  c o t t l r o l  l t t t d  b r t c k l ' l o \ \  p r e v e r ) t i ( ) n .  ( l l e a l t h  a n c l  S a f ' c t y  ( - o d c  D i v i s i 6 n  - 5 , l ) a r t  l .
( i h a p t e r T . 9 , S e c t i o r r s - 1 ( L 1 9 . - 5 O e t s e q . . ( - r r l i l i r r n i a ( - o t l c o l - R e g u l i r t i o n s . . l ' i r l e  l 7 ,  l ) i v i s i o n  l .
( -haPter  -5 .  ( i ro t rp  -1 ,  Ar t i c lc  ? ,  Sec t io r rs  76Ol  e t  s ;cc1 . ) .  l ' l re  I )c l )a r t rne  n l  has  spcc i l ' i e t l  lhe
t rack l - lou ' l t ro tcc l io t r  rncasr l rcs  rec ; r r i red  r r t  s i tes  l lhc re  rcc l : r i r r red  lv i r tc r  i s  uscr l  .

E , .  Source  ( -o l r t ro l

- I 'hc  
f 'edcra l  ( ' l c l t r r  Water  1 \c t  lnandatcs  r r ru r r i c i l t i l l  uas teu , i r t c r  d isch i r rgcrs  o l '5  M( i l )  o r

l l l ( ) rc  l t t lo  s t t r f l l ce  \ r i l te rs  l tave  an  indus t r ia l  p rc t rc i l l rne l l t  p r ( ) ! f  ra ln  ( ( ' l e : r r r  Wl r te r  Ac t .
S e c t i o n s  - l O l  a n t l  - 3 O 7 ) .  I  h e  l ) u r l ) ( ) s e  o f ' t h i s  p r ( ) s n u l r  i s  t o  c o n t n r l  t h e  i n p u t  o l ' c e l s t i t r r c r r t s
l l l l ( )  \e \ \  e  r  \ \ ' s tc l l l s  t l t t t t  cor r l t l  l re  l l l r r rn fu l  t ( )  \ \ ' l l s tewi l t c r  t re l r tn tc l t t  l ) r ( )cesscs .  t rea t lne l l t i  l ) l l l n t
P e  r s o t t n c l .  o r  t h e  l r b i l i t l  o l ' l t  p l l t n t  t ( )  r l r e c t  c f ' l l u e n t  l i r n i t a t i r l n s .  

' l ' h c s e  
r e r l u i r e n r c p t s  u r e

i r n l > l e  r n e  l r t e d  t l r r o r r g h  t h e  N u t i o n i r l  p o l l u l l u r l  I ) i s < - ' h l r r g e  [ r l i n r i n t r t i o r r  S y s t e n r  ( N p D E S )
pcr r r l i t s  i ss t tec l  bY RWQ( '13s .  A l i l ruu l  rcp( ) r l s  0n  the  prc l rc : l t r i l en t  [ ) r ( )g f t l lns  subrn i l ted  Lr , r '
t h e  c l i s c h a r g c r s  r l r c  r c v i e r v c t i  b y  l h c  I t W Q ( ' l l s .  I n  i r r l d i t i o l r ,  R W Q ( ' l l s  c o n t l u c t  i l r s p e c l o l r s
p c r i ( ) d i c a l l t  t o  r r r o n i t o r  t l r c s e  p r ( ) g r a r n s .

I t t  t h e  c a s c  o l ' n t o s t  w l t l e r  r c c l a r n a t i ( ) n  p r o . j e c t s , a l l  o l ' t h c  c ( ) n s t i l u e n t s  o l ' c o n c e n r  l o r  p r r b l i c '
he l t l th  p r ( ) l cc t i ( ) t l  t t rc  covcrec l  by  cur ren l  p rc t rc i r t rncn t  p r ( )g ra lns .  

' l ' herc  
i s  the  po ten l i i r l  thu t

I o r  c e  r t a i t t  t y p e  s  o t ' r L ' u \ t :  ,  l ) a r t i c u l a r l )  i n < l i r c c t  p o t a b l e  r e u s e ,  s o r n e  c o r r s t i t u e t r t s  r v o r r l t l  r r o t
cOt r le  t t t t t le t - the  r t t r thor i t )  ( )1 ' thc fc r ienr l  s t i l t r . r tes  to  c ( )n t r ( ) l  thnrugh 1 l  p re l re t r tn tc l l t  l ) r ( ) !11r1 t .
l lowevcr ,  RWQC' t l s  have the  au th( ) r i t y  to  inc l r - rde  l ldd i t i ( )na l  [ ) re l rc i l t rnent  p r ( )g r i r rn
rc t l t t i re  t r l c l t t s  o r  b r t l t c lc r  s ( )u rce  c ( )n t r ( ) l  rc r lu i renrc r r t r  in  pcrnr i l s .  ( )nce  s r rch  re r l r r i renrc 'n ls
are-  l I  p . l r t  < l t -a  pcr rn i t ,  the  w i ls le rv : l te r  agency  rvou ld  bc  ob l iga ted  to  cornp lv  w i th  the  per r r r i t
a n d  t h e  R W Q C B  r v o u l d  h a v e  a u t h o r i t y  t o  c n f o r c c  t h e  r e c l u i r e n t e n t .

F .  P o t a b l e  W i r t c r  S u p p l t ' S o u r c e  ( - o n t r o l

P lnnned inc l i rec t  po taLr le  reuse o1 ' rec la i rned wate  r i s  c ( )mm()n ly  p rac t iced  in  ( -a l i t i t r l r r l r
th rough i r r l i f i c i : r l  g r ( )und lva ter  rcc t r i r rgc  rv i th  rcc la i lned  r ! : l te r .  Fur ther rnore .  ind i rcc t

I ) ( )1ab lc  reuse is  bc ing  proposed th r ( )ugh thc  in t roduc t ion  o f  rec la i rned rva ter  in to  l l  \ \u r te r
supp l l '  reservo i r  lha t  r , 'Ou l ld  serve  i t s  a  ra \ \ '  \ r ' i l te r  supp ly ' f i r r  e r  po tab le  w l l t c r  sys tcn t .  I ' he



Dcpar t t l t c t t t  l t : rs  the  respons ib i l i t y  to  ident i f y , 'when:urd  under  *hzr t  cond i t i< - r r rs  l r  r : r \ \  \ \ iuc r
supp ly  i s  su i tab ie  l i r r  po tab lc  purp( )scs .

( i .  ( ) p e r a l o r  ( ' e r t i t i c a t i t r r r

- I 'hc  
q r r i r l i f i c i t t io t rs  o t '< tper i t to rs  o l ' r v i rs leuater  t rc l r t rne l l t  p l i rn ts  i r re  j c le r l t i l ec l  t ry  thc

SWR(-H (Wl t tc r  Coc lc  ,sec t i rn  |  3627.  Ca l i f i r rn ia  Codc o l '  Re gr r l : r t ions  
' l ' i t l c  

2 -1  ,  ( -hupter  r { r .
Scc t io r ts  1 ( r7O c t  seq . )  Where  watc r  rec laml r t io r r  i s  invo l  vcd , lhe  SWRCIS nr l -1  rcqr r i re
( )pcra t ( ) rs  l< l  t t  cc r l i f ' i c t l  rv l t s tc l r ' : r t c r  l re i l t r len l  p lz l l t t  ( )pcr : r t ( ) rs .  ' l ' he  

u .a le r  rcc l : r rn l r t io r r
c r i te r i i t  Pron l t t lua ted  br  thc  l )epr t r tn rer r t  s ta tcs  tha t  ( )pcr : r t ( ) rs  ( ) f  w ,a le r  rec lan l r t io r r  ] ) l i l l t s
sh i t l l  n lcc t  lhc  rec l t r i rc t t t cn ts  I i r r  \ r ' l l s l c \ \ ' i t l e r t rc t r ln le l t l  p l i ln t  ( )J )cn l t< t rs  spcc i f i cc l  b1 . thc
S\WR( 'B  ( ( - i r l i f i r rn i i r  ( -oc lc  o f '  Regr r l r r r io r rs ,  Sc<- . l io r r  6O-12-5  ) .

l -1  .  Water  R igh ts

f  l r rder  cer t : l i t r  cor t t l i t i< t r I t s  thc  usc  o l 'po lab lc  w i r le r l i ) r  nor rpo tz rb le  I )u rp( )ses  is : r  was te  o r
t t t t rc : tso t t : tb le  t t sc  o l 'w : r le r  i l ' rec l r r i rnec l  r . r ' : r te r  i s  ava i lab le  (Water  Codc Scc t io r rs  l -15-5O c t
sc t ; . ) .  I t  i s  the  respor rs i t r i l i t l '  o1 ' the  SWRCIJ  to  rnarkc  ( le te rn l in l l t ions  r r r r r l c r  t I i s  J r16r ' i s i6 r r .- f h e  

S W R C I I  c l o c - s  n ( ) t  i t \  i l  I I t : r l l c r o f ' c o u r s c  r t l r k e  t h i s  t l c l e r r t r i n l r t i o n l  s u c h  r l c t e r n t i r r : r l i o r r
t1 '1 t i ca l l1  ( )cc r l rs  i r r : rn  a .c lvers l r r ia l  p rocccd inga l ie r l r  conrp la i l r t  i s  l - i l ed .  C)ne o f ' the
cond i t io t ts  <11 ' thc  de ter ln i l r r t t i ( ' l r  i s  tha t  therc  i s  c ( )ncr l r rc l t cew, i th  thc  [ )epar tn te l r t  l ] r i r t  thc  r rs t '
o f - rcc l i r i r r red  \ \ l l te r  rv i l l  l ro t  be  c le t r in rcn tu l  to  oub l i c  he : r l th .

P r i o r t o r n a k i n g a n t  c h l r n g e i r r t h e p o i r r t o l ' d i s c h i r r g e , p r l n c c o f ' u s c ( ) r p u r p ( ) s e  o f  u s c o l '
t rc i t t cd  \ \ ' l l s tc \1  i l t c r .  t l t c  o* t tc ro1 'an t  w l l s tc \ \ ' i t t c r t rc i t t l l l c l l l  p l t rn t  n tus t  ob la in  t r1 ;p ro l . l r l  t l l '
t h c  S W R ( - t l  ( W : r l c r  ( - o c l e  S c c t i o n s  l 2 l 0  l 2 l i l ) . ' f h c  D i v i s i o n  o l  W r r t c r  R i g h t s  9 1 ' r [ c
SWR( ' tJ  rev ic r r .s : rnc l  ac ts  r . rn  such changes pursu i ln t  to  the  pror . . i s ions  o l  scc t io r r  I7 (X)  c t
scc l  .  o f  l l t c  C l r l i l i r r r r i l r  Wi r le r  ( -o r le  -  l l ' i t  ch i rngr :  in  d isch : r rgc  ( ) r  usc  o f  t rc l r tec l  was tc \ \ ' l t t c r
wot t ld  occ t t r  c l t t c  l ( )  i t  rv r t tc r  rcc la rn l t ion  pr r l - je<- ' t  unc lc r t t rkcn  in  responsc  t r>  a  t l i sch i r r : . : c
r e s l r i c t i o n  o r  o t h c r i r c l i , . ) n  b y , a  R W e C B  c x e r c . i s i n g i t s  r c g u l l r t o r y .  l r u t h o r i t y .  r r n t l e r  I ) i v i s i o n  I '
( co tn t t rc t tc i t tg  *  i th  Sec t io t t  l3 (XX) )  ( ) f  thc  Wi r tc r  ( i x le ,  p r io r  l rJ rp rov t r l  unc lc r  Sec l ions  l ,  lo
I 2 I ?  i s  n o t  r e q u i r c c l  .

I I I .  C ; I ' N E R A I ,  P R I N C I P L E S ;

- l -he  gcncr r t l  p r inc ip les  hcrc t r l ' r rg reed 1o  by ' thc  Depar tn ren t , the  SWRCt l  ,  an t l  thc  RWQCBs r r re  i r . s
fo l Io r r  s :

, , \ -  A I I  rc ( lucs ts  f ' ( ) r  t v i t t c r  rec l : r r r ra t ion  requ i rements  subrn i t ted  toa  RW(JCfJ  pursu : ln t  t i . )
Sec l io r r  13522.5  sh : r l l  l r c  cons idered to  L r  n  reques t  f i r r  rev icw by  thc  Depar tment  p r l rsu l rn t

1o  Scc t i t ln  l - l -5 -5-1 .2 .s incc  [ )ep i t r t t t ren t i t l  rev iew and reco tnn tc r rc ln t ions  l r rc  re t lu i red  t r1
S e c t i o n  |  - 1 5 2 3 .



B '  W h e r e v e r  f e : r s i b l e -  t h e  D c p a r t r n e n t  s h a l l  u s e  t h e  i s s u a n c e  ( ) t ' u a t e r  r c c l a n l r l i o n  r e ( l 1 r r c 1 l e  l r s
hr  a  RWQ( ' l l  as  the  pre f 'e r red  lne t l l ( )d  o f  g r r rn t ins  Depar tn re l ) t : r l  apJr rova l  to  a  p r t . ,poset l
p r r r j cc t  to  avo ic l  the  is ;s tu tnce  o f  sepanr te  p ro jec t  approva ls  b1  thc  f )cp l r r l11e1t .

C' R c c l a n r : r t i o r r  r e c l r r i r e n t e n t s  i s s u e c l  h r  t h e  R \  i e ( - I l s  * . i l l  i r n p o s e
reclarnation c.r i ter ia 11,. l1rptt,cl  by the l)elxrrtnrelrt  and set forth i l r

a l l  r r l t p l i c i r b l c  s t u t e r v i t l e
T i t l e  2 2  r c g u l a t i o r r s .

D.  
' l ' he  

I )epar t t r tcn t  w i l l  ider t t i f y  in  i t s  recornrn t :nc la t ions  toa  RWQCI I  rv i th  res l )ec t  t ( )
p roposed w i l le r  rec la t t - t i t t ion  requ i rcments  uny  cond i t ions  upor r  rvh ich  i t s  l rp lxor , i r l  o l  : r
ProPosec l  p ro jec t  i s  b : rsed.  

' I -hc  
RWQCI f  s l : r f f  rv i l l  i nc< : l rponr te  i ln \  "conc l i t io r rs  o l '

I t111 ; rova l  "  s t r t ln l i t tec l  t t s  l ) i l r t  < l f ' thc  t )ep : r r t l l l e  n t ' s  reconrmend: l t i ( )ns  in t ( )  the  r . r .u tc r
rec la rn i r r io l r  re r l r r i re rnents  p roposed l ' . r  uckrp t io r r  b1 '  the  Rwe( -8 .

F_. I r l r c h  l r g e n c V  l ) c r e t ( ) ,  r v  h c n  e V a l r l 1 r t i r . r g
\ \ ' a l e r  r e c l a l n i r t i o n ,  s h a l l  c o r r s u l t  w i l h

l r roced r r res .

po l i c ics  a r r r l  p rocc t l r r res  o f  i t s  J ) r ( )gn ln ls  tha t  u l ' l ' ec l
t h c  o l h c r  a g e n c y  b e l i r r e  a c l o p t i n g  n e  r r  l t o l i c i c s  r r r .

E i r c h  l t g c n c y  h c r e  t o  s h a l l .  t o  t h e  n r i r x i n r u r n  e x t e n t  c ( ) t n [ ) a t i b l e  r v i t h  l u l f  i l l n t c n t  o l ' i l s  p r . i  r p : r r . r
r c s p o n s i b i l i t \ '  t ( )  [ ) r ' ( ) t e r c t  a r r d  p r e s c r v c  p u b l i c  h c i r l t h  a n d  w a t e r  ( l u a l i t \ .  1 ) r ( ) r n ( ) t c : r n t l  f l r c i l i t : r t c
r u s e  o l  r e c l a i n t e d  w a l e r  i n  t h i s  S t i l t e .

A s t h e  l l r i  t r t t t r l  e n f o r c e t n c t t t a g c n c i c s , t h e  R W Q ( ' B s r v i l l e n l i r r c e a l l  l r s p c c t s o l ' r h c r r . i r l c r
r e c l l t t l t l t t i o n  r e c l t t i r c - t n r - ' n l s  i r r c l u d i n g  t h c  l ' i t l e  r t  r c g u l u t o r y  r e q u i r e r n c r r t s .  

- f  
h c  I ) c l ) i r r t l n ( ' n t

w  i l l  p r o v i d c  t c c h r t i c a l  i t s s i s t i u r c e  l o  t h e  R W ( ) C ' I l s  i n  c a r r y i l ) g  o u l  t h e  e  n f o r c e r n e n t  p r ( ) g n l n r .
W h e r c : r  p u b l i c  w a t e r  s y s t e r n  i s  r n v < : l l v e c l  i n  t h e  s u p p l y i n g  o r c l i s t r i b L r t i o n  o f ' t h e  r e , . : i a i r r r c r r
w i l t c r ,  l h e  D e p t t r t t t r c n I  r v i l l  u s c  i t s  c n f i r r c e r n c r r t  a u t h o r i t y  o v e r  l t u b l i c  w i l t c r  s , \  s t e n t s  ( s u c 1  i r s
c r ( ) s s  c ( ) l l l t c c t i ( ) n  c o t ) t r O l )  t 0 : r s s i s t  l h e  R W Q r [ - 3 s  i r r  l h e i r  e n l ' 0 r c e l n e r r t  c - f f o r t s .

IV .  PRO( ;RAM PROVISIONS AND COMMI ' I 'MIEN' I 'S

' l  
o  l t s s t t r e  t ' r r l l ' i  l l n r c r r t  o 1 ' t h c  l ) u r [ ) ( ) s e  s  a n d  p r i n c i p l e \  s c t  f i ) r t h  i n  t h i s  M O A .  l h e  l r g c n c i c s  l r e r c t o

c o r n r n i t t h e r n s e l \ e s t ( ) t h c f o l l r t w i n g l ) r ( ) g n t n t r n a t i c l r l t l t r o a c h e s a n d p r o c e d u r e s :

A.  I  hc  RWQ( 'Bs  w ' i l l  s t , r t tn r i t  co l t i cs  o f ' l l roposec l  p ro . j cc t  rcp( ) r ts  o r  p roposa ls  t ( )  usc  rec lu i r r rc r l
\ v i l te r  t t s  the l 'a re  rcce ived r i l ther  than rva i t ing  un t i l  d ra l ' t  rva ter  rec l i t rn : r t io r r  J re  rn r i l
r e ( l u i r c r l l e n t s  a r c  c o t n p l e l e r d  i n  o r d e r  t o  a l l o r v  a d c q u a t c  t i n r e  l i r r  r e v i c w  a r r d ,  i l '  l l e c e s s l l r \ .
p r e l i r r r i n a r y '  d i s c u s s i o n  b e t w e e n  t h c  a ! : e n c i e s .

t l -  
- f  

he  I )epar t tncr l t  t lg rees  to  rev ic rv  i t t td  respond to  rva tc r rec la rna t ion  proJr<>sa ls  anc l  p roposc t l
water  rec lamat ion  re ryu i rements  rv i th in  3Odnys  o l  rece iv ing  such re l 'e r r . l l s  l ' ro rn  thc
RWQC' l l  .  Shou ld  thc  Depar tn ren t  ( le te rnr ine  tha t  the  pro jec t  repor t  i s  incorn l t le te  lper
Watcr  C lode Sect ion  ' l  3554.2(e)1 ,  i t  rv i l l  immedia te ly  in f i r rn ' r  the  RWQ(-B and i r rd ica tc  thc
a t ld i t iona l  in f 'o rmat ion  needed in  o rder  to  c ( )mp le{e  the  rev ie rv  o f  the  l t roposec l  l r ro jec t .

a;



( ' .  rn the eventi l  rec()t l l lnendirt i()ntf  t l . re l)egrrtment is decmed h-r the RWeC-B stal ' f  kr lx:
i r - r l tppropr i l r t c  f i r r  inc l t rs io r t  in t t : ,  water  l cc lzun i r t ion  rec l t r i re rne l l t s .  i t  rv i l l  : rc lv isc  the
,appropr i : t te  D is t r i c t  OI f i ce  o l ' the  l )ep : r r tn ren t .  

- f lhe two: rgenc ies  
l rg rcc  t ( )  lnec t  i rnd  t r )  l ( )

rcso l l  e  : rny  d i f l -e  re r rccs .

I ) .  Wher r  rec l r res te r i  t r ; , the  l )€ :J ) lu l rnent .  thc  RWe(-E i  s t : r f f  rv i l l  i r rcorg) r i l t c : r  c ( ) l t ( l i t i ( ) l l  i l l t ( ) l r
p ro l roscc l  In i l s te r  per t r t i t  rcqu i r i l tg  thc  p r rx l r rcc rord is t r ib r r to ro l - the  rec l t r i rner l  watc r  l ( )
s t t t l l l l i t  p l i i l r s .  sPec i l ' i c i t t i ( ) l l s .  rep( ) r ts ,  o r  r . r lhc r  sgrcc i l ' i ec l  r ru r tc r iu l  . t ( )  the  I )e  l t i r r t r r rc l t  l i r r
rcvlew antl  i tpprOval t i rr  strrcci l icd Irerv uses ()r ncw use i lrci ls thit t  l rrc lrcklccl strbsccltrcrrr rrr
l l t c  i s s t t : r r t t ' c  t l l  l l t e  l ) t l t \ l c r '  ; ; . . . r ' n t i t .

l : .  
' I -he  

l )e1>t r r l rnent  rv i l l  i ncorpor : r te  in to  tu ry ,  l t r - t r l  c le leg i r t ion  l r  re r l t r i re rncn t th l t  the  lpc l r l
l l gc r lc ) ' l rb i t l c  b } ' the  tc r l l t s  lu rc l  conc l i t ionsof  th is  MOA in  thc  s l r r r tc  rn :u lner l l s  t l l c
Depur t r rcn t .

F j .  Whet t  t l cc tncd  t leccss i l rv  bv  thc  RWQ( l l l ,  t l re  I )c1>r r r t rncr r t  rv i l l : r t t c l l ( l  l r r ry  l iWe( - l i  rnce t i r rg
, . r r  l t c : t r i l tg  to  ex l t l i t i t t  o r  c lc t 'e t rc l  lu ry  o1 ' t l rc  I )ep : r r l r len l ' s  conc l i t ions  o1- i rp1 ; rov l r l  o r
t ' c t ' o r t  t  t  t  t c r ) t  l t  r  l  i o t  t s .

( i .  ' I ' l t c  
RWQ( 'Rs rv i l l  c lc f 'e r  to  thc  L )cpar t lner l t  rv i th  respcc t  t ( ) lu ) )  ( lucs t i ( ) l )s  i r rvo lv i r rs

-  i l r t e r p r c t l t t i ( ) l l  ( ) 1 ' a n 1  T i t l c  t 2  c r i t c r i t r .

1 1 .  R W Q ( ' l l s t : r l ' l - s r r , i l l  r r < > t r v r r i v e  r e c l a r r t r t i o r r r . e r l u i r . c r r r e r r t s n ( ) r - I ) r ( ) l x ) \ c r v l r i v c r o l r c c l t r r r l r l i o r r
re t ; t t i re t t ten ts  l i r r  l tny  p ro lx rsec l  use  ( ) l  rec l l r i rncd  \v i t te r  w i th ( )u t  cor rsu l l l r t ion  rv i th  the
I )e  pur t rner r t .

I .  I ' h e  l t g e t t c i e s  r v i l l  r v o r k - i o i r r t l v  t o  c l e v e l o l > : r ( l c f  i n i t i v e s t a t c r n c n t o l - p o l i c y , i t r r c l  l r p p r - o p l i l r t c
g t r ide l incs  reg i t rd i r t r :  thc  a l tp l i c l rb i l i t y ' r l l -1he gnr r rnd  rv l r te r  rec l r i r rge  rc lu l l r t i r )ns  t ( )  \ , i l n ( )us
rcc l l r rn : r t ion  ( ) r  w t rs lewt r tc r  c l i  sg  rs : r l  l ' i r c i  I  i  t ies .

J .  
' f  

hc  : rgenc ics  i lg rec  to  keep c i tc l t  o the  r  i r r l i r r rne t l  o l -any ' i t c t i ( )ns  re l l r l i ng  to  spec i l - i c  l t ro  j cc ts
anc l  rv i l l  send cop ies  o f  a l l  cor res ;x r r tder tcerv i th  p r t r jec t  J ) r ( )p ( )ncn tsoro thers  lh i l t  rc l i l t c  l ( ) l r
spcc i l ' i c  pnr jcc t  to  thc  o thcr  i rgenc) , .

K .  
' l -he  

Dep i t r t t t t c t t t i l l l rees  t ( )  t ry  t ( )  c (x ) rc l inar te i ts  e l t l i r r t s  rv i th  thoseo l ' loc l r l  he l r l th  c le ; t : rn r r rcnrs
i t t  o rc le r  1 ( )  l i ) s te r  l r  c loser  work ing  rc l l r t ionsh ip rv i th  l t r l r l  : rgenc ics l ln ( l  t ( )  rcc lucc  i rn r
p( ) tcn t i . r l  con f l i c ts  fo r  t l te  RWQC13s.

t - .  l t t  rec t lgn i t io t t  o f  buc lge l  u l t r i  s t i r f f  l i rn i t : - r t ions , thc  l rgcnc ies  here t ( )  rn l rv  bc  r r ru r t r l c  to  l ' r r l l ' i l l
i r l  I  o l ' the  t i t sks  ou t l inec l  hcrc in  i lnd ,  there f i ) r t :  , i rg tec  t ( )  c ( ) rnn l i t  t ( )  se t t inS [ r r io r i l i es  tJ r l r l
assr r re  p r rb l i c  hea l th  p r ( ) tec t i ( ) l ] .



M ' l 'hc RWQCBs rvi l l  expedit iously noti l -r '  t l re Depzu-tment t ' f  :rJl  signi i- ic:rrrt  viel2t ir .rrrs 9f '
rec l : rn ta t ion  rcc lu i rc l r rc r r ts  o t .  i11pp, ) r * r  lec l i tmt r t i ( )n  uses  w, i th in  the i r . j t r r i sc l i c t io r rs .  - I -hc

Dcpar tn ren t  rv i l l  expet l i t io r rs ly  n ( ) t i l y  the : rppnrpr i : r te  RWQ( ' l l  o f  in rp r6per  rec l r rml t i6 l
t lscs ()r vi{) l i l t iOtr t l f  tecl:r tn:rt i t t t t  reqrr irerncnts rvhich rn*ome knorvn to the Dcplrrtrpclrt .

v .  D ISPUTI l  ANI )  C( )NI . 'L IC] |  RESOT,UTTON

I t  i s  the  c lcs i rc  o l ' the  l t sc t tc ics  hcrc t ( )  to  es t l rb l  i sh  a  spetJ l .  e l ' l - i c ie  n t ,  in l i r r r l l r l  lne th( )d  l . r  res . l r r l i . r r
o t ' i t t l c : r l tge t tcv  c l i sp t r tes .  l r r ( )L r le rns  or  co l r f l i c ts .  l ' ( )  th : r t  end.  e  xcept  as  ( ) thc r rv ise  proV idc t l  i r r  t l r i s
M()A.  i tL t ld  to  the  cx te r t t  r t ( ) t  i l l c ( )ns is tcn t  w i th : r r11 '  l i r r l la l  ac l rn in i i r r i r t i ve i rp lx ' l r l s  i rh ich  r ru ry  be
per rd ing ,  thc  : rge l rc ies  i tg rec  th : t t :

A .  An- l  c ( ) l l ce  r l l s .  i ss t tes  t l r  t i i sp r r tes .a r is ing  t re t rveen the  RWQ( 'B  s f t r l - f s  t rnd  t l re  [ )cpxr r r rncr r t
t lu l t  c l tnn( ) l  be  rcso l  vcc l  l t v  rncc t i r rgs  l rn t l  d isc r rss i r : r r rs  bc , t rveen the  RW(X-B I r rcc r r t i vc
( ) l ' f i ce r  l t l l d  the  l )c1 t : t r t lner t t ' s  D is t l i c t  l -ng incer  rv i l l  t re  l t roLrg l r t  t ( )  the  a l l c l ) t i i l r r  s l . th t - '
I i xec t r t i ve  D i rec tor  o f  thc  SWRC-8.  

' l ' hc  
Exccr r t i ve  I ) i rcc to r  rv i l l  l r t te  rnp t  to  rcso l r ,c  t l r c

l r t i l t te r  lo  the  s l r l i s l i l c t i ( ) l t  o l '  Lx r t l t  p i l r t i cs  z rnd  rv i l l .  i l -  ncccss l r r )  ,  l r ree t  u l rc l  con lL ' r  w . i t5  t5c
C ' h i e f ' o l - t l r c  D e p i t r t t r t e  r r l ' s  l ) i v i s i o n  o l ' D r i n k i n i :  W l r t c r i r r r d  [ : n v i r o n r r r e n l r r l  M l r n l r g c r r r e  n l .

[ ]-  Nothirrg colt t : t i t ted he rein shlr l l  be con:;trued to clcprive rhc I)eplrrtrne nt of f i rrrnlr l  l rppclr l
r i g l r t s  r c l l r t i v c  t ( )  a n )  a l l c g e d  R W Q ( ' I l  u c t i ( ) n  o r  i n i r c t i o n .  I r r  t h e  e  v e n t  o l ' s r r c [ r , r , ,  , r 1 r l r , , l .
thc  SWR(- t3  rv i l l  c rpc 'd i tc  any '  re r  ie rv  p f t )c .e \ \ .

V I .  M O D I T - I C A ' I I O N  A N D  P , E R I O D I C  R I ' V I E W

' f  
h is  M( )A t t t l t t  [ . l c  rn t t t l i f  ied  i t t  rvn i t i r t s  i r t  a l l ) ' t i n re  [ r1 '  rnu tu l r l  ugreernen l  o f ' l l re  i rgenc ie  s  l re  re lo .

l)roJtoserl rnodif ical iol ts nl i l )  L- su!!estccl b-1 iurl  l l l tc l tc).  hercttr l r t  i rrr l , t inrc.

- l - l t c  
l tgc t l c ies  hcre t t t  w i l l  I r i cc t  pe  r i r>d ic : r l l y ' . l r ( ) t  l css  thur r  o r rcc  e l rch  ye l r r ,  to  d isc r rss  thc  l rc l io r rs  o l '

e l t c l l l t : I e n c ; ,  r e l l r t i r e  l t l t h i s a g r c c n r e n t , t o d e v i s c l u r d : r g r c c t t l i r l t p r o p r i i r t e l r c t i v i l i e s l i r r t h e
I o r t l r c o r n i r r : t l ' i s c : r l  _ \ ' e : r r . : r r r c l t o c o l r s i c l e r l r c l c l i t i o n : r l  : r c t i o r r s l t n c l  : r c t i v i l i e s r v h i c h u r c h l r g c r r c y  c l r r r l l r k c
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