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In re:
State Water Resaurces Control Board

Regulatory Action:

Title 23, California Code of Regulations

Adopt sections: 876.5, 876.7, 878.E
Amend sections: 878.1, 879

NOTICE OF APPROVAL OF EMERGENCY
REGULATORY ACTION

Government Code Sections 11346.1 and
11349.6

OAL Matter Number: 2021-09Y4-01

OAL Matter Type: Emergency (E)

In this emergency rulemaking, the State Water Resources Control Board (the "Board")
is adopting emergency. curtailment and reporting regulations for Miil and. Deer Creeks.
Specifically, the emergency regulations (1) establish emergency droughfi minimum flow
requirements to protect threatened Central Valley spring-run Chinook salmon and
threatened California Central Valley steelhead; (2) ensure continued access to water
supplies for minimum. health. and. safety needs; (3) permit local cooperative .solutions in
place of specified Board-issued. curtailment orders; (4) prohibit inefficient domestic lawn
watering practices; and (5) require curtailment order reporting.

OAL approues this emergency regulatory action pursuant to sections 11346.1 and
11349.6 of the Governmenfi Code.

This emergency regulatory action is effective on 10/4/2021 and will expire on 10/4/2022.
The Certificate of Compliance for this action is due no later than 10/3J2022.

Date: October 4, 2021 __
Steven J. Escobar
Senior Attorney

Original: Eileen Sabeck, Executive For: Kenneth J. Pogue
Director Director

Copy: David Rose
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In Title 23, bivision 3, Chapter 2, Article 24, add Sections .8.76.5, 876.7, and 878.4, and
amend .Sections 878.1 and 879 to read:

Article 24. Curtailment of Diversions Due to Drought Emergency

~~

the State Water hoard his c4e~er€~ined o of it ~s are unreasonable u~~ under
Ar~~cEe X, section 2 cif t~-~e C~Eifc~rnia Constit~fic~~ t~ continue diversions that wc~~6d
c~~~e r~r ~h~~ater to cause ffov~rs to fall beneath fh~ dra_uc~f~t timer er~c~ minimum
flows listed in s"P~~'~~~isicn (c?, ~%cc~pf as prc~tPid~~ i~~ ~~efi~~n 7~.~.

(a} ~`oe~ the ~rc~ec~~c~F-~ c~:~ ~~^~-eai~n~d and ~~ ~a~E~c~re_~ fish. ru v~~~~~r shall b~ diver~~d
~["~ii`i l{"ice ~ [i"jai i I ~ f ~iGCI EJE'~G1~:1 C~l1I CI i~_~i i8 el~PC~I~%F ~~CICi~J J~ o. CE~f (c`~II~71@Cl~ OC`t~~~`

Flf'lC~~-'r ;`k"~E~ _~,`i~ f' ~'s( F'~ 1= i.G tC(;A(~€'lF_'F1 f Iv:C'If=P ~.l~ ~f -1fE~ ~ lf'i ~~ i ~. 'F r'~t" ~~g ~p

~~7~ ~~'tG ~E`~~11~~IC~C̀ ~I E ~ :~:' [cc,t;lE: c'~ CC:tt~r~I~C'i ~ CZ C~~ ~ f;C f ~ v ~~CFC e`t't"'!lCle`~~@Ot"f ~~'Ie`#~

wi~h~~t c~~~rt~i~rr~er~~_~~ ~:~~~~~s~gr~s flc~~~r~ are I ~ ~I,F f~ ~~ r~ ~_"~~ !~~~~vv the rc~ ghfi- - ~~__
~ilic.t~~.: ~C;~/ ili ~ I{ ti:~; t l EE',1t~tc~ c .G-G.E E~i~ Erl cU[~~ ~ ~/I~ICt~ E t C.}. (~;1.lI Ec~l"m'1E;[l~ OC'C~~t'~ ~~"i~~~

b~ c-~".ec~ v~ ~ E~ hail ~~te~ Es~uG:r~~~. E~xc~t~t ~s ;~~~~~;c~c.~ ~'~ ~ec;~~ic~,~~ $78 878.1
ar~d 87.4, v~~~~~~~~~ f6otnrs are ~u~fcier~t tc sax~~o~~~ ~~~~~e ~~~~ nc~~ all diver~icns
c~a~f~ilmer~t sh~El b~ required ire order of water rEcpht p~~io <,~

In d~terminirac~v~!~__c_~_d~i~~~~sior~s should be su~ec~~ to curfailm~n~, the L7e~uty
C~ir~ctor ~P~~lI t~k~ .~ t~~ account tote n~~d t~ ~~~~~vid~~ reasonable assurance; that the
actual dro~c~h~ ems -~e~cy mi~i~num flows v~rE'! be met.

~f maint~ininq the ~baws described ire su~div~sEe~r~ c) would re~~i~e c~r~ailrr~ent e~f
~e~ described in section 878.1 th~r~ ~h~ ~~~ ~E~ t~? fer E~r~~r '~ ExecutEue C3irector

ma}~ decide whetl~~r or not those diEr~~-sr~b~,:~ .~~~~~kef ~~ ~ERo~red to cor~ti~ue based
ors the masf cu~re~~t information avail~~~e: r~~~rc~i~~~ ~~s~ populafiions, health ar~d
~afety needs, and the alternatives avai~~:i~le to protect bath public f~e~l~h and safety
ar~d thre~~er~ed or endangered dish.
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~P,) Qctaber 15 -(march 31 if Adult CCV St~eihead are presenfi —

~i Base Flov~rs — 50 cubic-feet per second (cfs} or full flow

without diversions whichever is less.

B1 tJctaber ~ 5 —Jane 30, if Juvenile CV SR Salmon ar Juvenile CCV

Steelhead are present and Adult CV SR Salmon ar adult CCV

Sfieelhead` are rrc~t present —

Base Flows - 24 cfs or full flaw without diversions,

~rhichever is less.
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~} April 1 ~p to J~ar~e 1 . [f dull Cif ~ ~~Imor~ are ~reser~t —
(i} use Flows — 0 cubic feet per second (cfs~ car fill flew

withc~~t diversia~s whichever es less.

~ii~ Pu[se FEows — 1(}0 cfs or f~61 f{c~rry wi~ha~t diversie~ns,
whichever i~ less. Pulse €6cws rr~av e ret~uired when adult
CV ~R sa3mon are observ.:~ be~we~n Ward dam and fihe
Sacramento Fiver. Vt{hen required, pu{s~ flows are in lieu of,
~f in addi~€o~ tc~ base ~fow req ireme~~s..Pulse flaws wail

I~st a minimum o~ 2~ ̀ ours to a rr~axirr~um of 72 ~o~rs aid
drill be determir~e~; based on'the reser~ce cif fish abserued
ar~~ desired micr44~ia~~ movem~nt~ ups~r€~m. Pa~lse flc~~r
c'.~E~a~iar~ will ~~ c~et~~~~~r~ined b~ the De~a~t~ C~irect~r ire
cans~ltation wish the Califoenia Departrnen~ of Fish ar►d
i111iid~ife or the ~4atianal urine Fisheries service. flow
°amp dc~w~ period a~ the end of a pulse flow may b~ included
if requested by the C~!~farnia C~epartment of Fish end 1/1lildlife
or the ~latiana~ [Vluri~-~~ Fisheries Service. the flaw rarr~p
dc~wr~ ~eric~~ is °~~.~ ~ ~~f the pulse flavor period. Pulse fr~ws m~~
b~ r~q~,i~~c~' €f ei~iC~~~- of ~f Ee ~r~iiu~~,jinc~~:~~ditions occu -s friar ~o
~~~~ ~~~c of t~~e r~~~c,a~~e~f~ r~~ric~~:

C1 `rl~. .^`rr~~~ r~ ~~E~r ~i rf( ;'(~. `~~~ ~vvE' ̀ ~''-x~~-;~~~r.~

~'_ IiE-'~ ~tc`~~~~, (-r E~C'~Ctr ,i=;~'i~ ~`:-t~l"~ E~~ €l~!i ~t"E'~~4 ~~~C ~C~}S

~~~,I~r~~s C ~t ~ (`~~ tJ/~'i ̀ ~ 3` 1500 is 100 efs or fens
fc~~ ~hr~ cons~c~tiv~ u~.~y°~; or

. `the C lifc~r~i~ [~~~~ ~ ~E ~er~t o~ Fish grad ~Vi6dfife or the
atio ~l arin~ E--E ~ e~ ids Service submits a request ~o

provide the ~u6se f ~~ ~`_~~-~~ ̀ it is aqc~roved the ep ty
irectcar.
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A. T'he California C~eparfinent of Fish ar~d Wildli~Fe or the

Nations( f~arine ~ish~ries service conducts field

surveys and observes jt~ve€~ile GV S~ salmon car CCV

steelhead i~ the lower reaches cif ~i91 creek in Jane;

and
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~ ) C~~er ~r~ek. per Creek e~~ers fhe ~~cr~r~-~er~~e~ River ~t ,4rrr~~ Gores of
Er~~ineer~ river mile 220 from the easy approxim~teiy one rr~iie west of tt~e
tawr~ cif Viva. All water ri~h~ holders in the deer Creek Watershed are
subject to cur~ai[mer~f pursuant tca subdivision fib} and respc~nsibl€; tc~ meet
the drQught emergenc~ minimum flc~v~s identified in this s~bdivisior~ Fc~r
~~r~c~~~s of phis arfic[e, ff~e fad"owing flaws are the drou~h~ Amer er~c,~
minir~ur~ f`o~P„~s nece~sar rLfc~r ~~c story ~assac~e of ~f~te a~c~ federally
lisped ~V ~R safmar~ and federafl~ listed CCU! steelhead t~rc~ugh the
S~cramer~to Valfe~ floor str~e~rr~ ruches in ear creek:

~A~ 4~ctober 15 -larch 31, if Adulf ~~V fieelhead are preser~f
~i~ base Flows — 5th cfs car fill floes without diversians,

whichever is ~e~s.

~ ~ C~c~ober 15 — J€~ne 3~}. i~ ~v~nile CV 5F~ S lmc~~ or Juvenile Ct~
~~eelhead are ~r~sent ~r~d ~d~l~ ~! 5 Salrnc~n ar,~duft CCV
teethe dare nab pres~n~

(i} Base Flaws — 0 cis or u[I flow witht~t~t di~ersie~ns
whcF~ever is less..

(~A~ ~E ~ ~ ~~; f~ ~~~r~c: E ~ , ii `s,~~ l _~ ̀J S~~ Selman are resertf —

~~~ ~'oE•t € ~C~,ti~ '~~; ; ~~ r:E~ ~_.!! ~E`.~r.° ~i~~;l~1CJl,(~ C~fV~B"SfQC1S
r,.

i€ ~~is~ ~ ~~:,fJ~~ P ~~ ~ ~~F~ ~sr-dull ~lt~v~ w~tha~t diversio~~
which , ~ 4 ~~~~. ~ ~ ~ ~ ~`'c~~r4f~ mawrequired v~rher~ ad~l~
~V 4r : a~~ ~~on ~r~ F~i;~~ c `~~ c ~tv~reen Viva ~rr~ end the_.~ _ .
~~crarnef =~o R€~~~k . ~'~,r;~~~~r~. r~c~~ired, p~l~e f~c~vus are ire ~i~~ of,
nc~t ire ac~c`i ic~~-~ :~;. k1~~~~ ~ c~~r~ ~equi~eme~ts. F~~Ise ~lo~vs wild
I~s~a rr~~~ i~~~r~~r ~~~ ~~;'~~~~~rs ~~ a maxim~ar~ cif 72 hours ~~d
v~i~[ be de~~~~E~~ ~~:~ t ~ ~~:~ ors the resenc~ oaf ash observes(
aid de~irec~ ~~?i~ra~tc ~:__r~-~o~~ments u~s~rear~. Pulse flow
'd~rr~tion wi~i k~~ c;e,cr ~~ir~ed ~~v the De~u~~ Director ire
cc~nsu! E4 ~ ~ ~ i~~~__E f ~~~_C~I~roi~nia C~epartr~er~t cif Fish and
VVildfife ~~~ ~-~~ ati~n l Marine Fisheries Service. A f[aw
ramp down period at fihe ertd of a pulse flovu m~v be included
if requested ~y the California C~e~art~nertt of FisF~ ar~d t~ildlife
or fihe f~~fior~al Marine ̀Fisheries Service. 1`h~ flavu rarr~~
dc~wr~ period is ~ar~ c~~ the pule floes perie~d. F'~Ise f~ow~ may
e rewired €f either of fhe fallc~win coedit ar~~ occur prig fio

the er~d ~f the i~r tic~n period.
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~, The average dpi ,, ~o~v measured t the Unified ~fia~es

G~ola~ical Surv~~ Leer Creek dear tuna CA ~auc~e

{#11383500} is 1 QO cfs or less for three consecutive

days; or

~ The California Department of Fish end Wildlife or the

~J~tionai ~~rine Fisheries Service subrr~its a r~~taesf ~o

provide ~P~e poise flow ~r~d it is ~~~rt~ved by the De~taty

director.
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e~~~ ~}irectc~r when the ~er~~n~nt r~i~r~~iar~ ~~riods have er~c~ec~
l~pc~r~ such notice, the Deputy director half ~€~ !star ~~~n the rr~xt
~~sin~ss day, suspend relevant partior~s of c~rfailmer~# ar ers fihat
ar~_~~ased on the n~eci #or a particular fla~.r volume v~hen presence
of adult car ~~avenile Cat S salmon ar~d GGV s~eelhead n~ longer
su~par~s the need fc~r the required flaws, ~d°`he ~e~~t~ ~irectc~r ~v
ind~pender~fi€v det~rmin~ ~hafi hvdrauEic cor~ditians rya l~n
~up~°ort fhe need far the required'~'fows and suspend refevanf
~aarkians of ~~r~ailmer~t arers.

{)The ~alifor~fa'L~epart end c~~ Fish and Wildlife or the ~a~iortal
urine isP~ ~,, yes S~rvic~ mad can uc~ fseld ~~rvey ar~d _nc~fi_~e
C~e,~uty irec~cf_~~~~~~ ~ the e_r~iner~t migration periods ̀ ~~v~:~ nat rat
begun. ̀~h~ ~ ~~-~~"7~~ ~irecfc~~_ ~~~~~ci~aase r~e~t ~c~ ~s~: ~~: cur~~ilmer~f
orders for purps~~~s o~ mac ~;r~ y_t:~-~e drought emerc~ef~~c minir~ur~
flags id~~~ifi~d in Phis ~~~f~c~~v~siar~ if these ~genc€es have
d~fierrnir~ed that fish ire nc~t pr~ser~t end 6n e~eed cif tie identif6ed
flaws:

~3 T'he dra~a~~r~ ~,r~er~ertc~, r~~Enimum flaws idee~tified ire s~€bc~ivisio~ ~c.~f 1 ar~d
f! ~>>;~~r~d ~hrc~~~~~;1 `I-ie confe~F ~;c~s v~rit tP~~ ~ ra~~~et~fo kfiv~r._ = --_ ---- - ~ v ----

C}rt1 ~F~c Ert ~,~9 ~ ?c r;~u~aE~ ~:i F~~UE=rE ~ ~,€~~~'I ~~i.~I~I CIE:;°~ ~. ~i,~i ~ e~~,

date ~~~ b tf^~ "`~~~~!~ C~fre~~~ , <<~~~sure~ at ~!~ ; -3~c~s~ dc~~;rns r~~rn
c~auq~ avail~b[e. The e to [~~~ actor ~a~r~c~uir~ ~~dit6~n~l cc~rr~~6i rice
~oi~~~ ~~ r~ede 

-

~d) (1 ~ Initial c rtail~er~t order ~ ~v€IC be mailed fo each uvr :~r r~ht holder ter the
ate_ t o~ r~cc~rd ~n ~rl~ 1,,,, h the i~j ~~on of Water ,,c'~~ts. The vua~er right
~ol~~ ~r cE ~~ent of tec:t~ ~= is res ari;-~i~~~ for i~nme~~~~~~~~rovidinq notice of
~E~e o~e~~r~ ~o all c~iv~~~f~rs e~er~~s~n~ the vv~~e~ ~i~~~ it.

l2~ ~`"~ ~~~te ~c~arcS his ~s~~~'ished an ern~~[_~i;~~rib~a~~~r~ ~~sfi fhafi u~rat~r ~iqh~
E1a~t~~rs r~~y j~i~ tc~ receive dre~u~ht r~at6c:e~ ~~~~_~g~?d~te~ regarding
~~~ c~ i'; ~ner~f~. N~ffc~ provided by email car b~~° posting on the ~t~fe ~lJ~~er
~a~ ~:"s c~rought webp~a~ hall be suf~ici~r'_for aI~ purposes re9at~d to

r_~ _~~ t r~€~tice~ end updates r gar ir~c~cur~~ f~~ <3rF~s.

Dote, ~ thc~rit~ cited: Sections 1058 and 105 .5, Water Cody.
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§ 878.1. Minimum Human Health and Safety Needs.

(a) Diversions described in this section under any valid basis of right may be

authorized to continue after issuance of a curtailment order, subject to the

conditions set forth in this section. A diversion that would otherwise be subject to

curtailment may be authorized if:

(1) The diversion is necessary for minimum human health and safety

needs, and therefore,

(2) The diversion is necessary to further the constitutional policy that the

water resources of the state be put to beneficial use to the full extent they

are capable, and that waste and unreasonable use be prevented,

notwithstanding the effect of the diversions on more senior water rights or

instream beneficial uses.

0



(b) (1 }..:Diversions for minimum human health and.>saf~ty needs under any valid
basis of right of not greater than 55 gallons per person per day may
continue after. issuance of a curtailment order without further approval from
the Deputy Director, subject to the conditions set forth in #his section.. Any
diverter wishing to continue diversion. under #his subdivision must submit to
the Deputy Director certification, under penalty of perjury, of compliance
with the requirements of subdivisions {b)(1)(A)-(E), below. The Deputy
Director may request additional information or set additional requirements
on continued diversion.

{A) Not more than 55 gallons perperson per day will be diverted under all
bases of right.

(B) The diversion is necessary to serve minimum human health and safety
needs as defined in section 877.1,. subdivision (g), after all other
alternate sources of water have been used. Ta'the e~ctent other water
sources are available,`those sources will be used first and the total
used will not exceed 55 .gallons per person per day.

(C) The diverter and all end users of the .diverted water. are operating under
the strictest existing conservation regime for that place of :use, if such a
plan existsfor the area or service provider, or shall be operating under
such regime within 3Q days. If additional approvals are required before
implementation of the conservation regime, the diverter must certify that
afl passible steps will be taken immediately to .ensure .prompt. approval,

(D) ̀If the diverter is a distributor of a public water supply under 1Nater
Code sections 350 et seq., that it has declared a water shortage
emergency condition and either already has adopted regulations and
restrictions on the delivery of water or will adopt conservation .and water
delivery restrictions and regulations within a timeframe specified by the
Deputy Director as a condition of certification:



(E) The diverter has either pursued steps to acquire other sources of water,

but has not yet been completely successful, as described in an attached

report, or the diverter will pursue the steps in an attached plan to identify

and secure additional water.

(2) To the extent that a diversion for minimum human health and safety needs

requires more than 55 gallons per person per day, the continued diversion

of water after issuance of a curtailment order for the diversion requires

submission of a petition demonstrating compliance with the requirements of

subdivisions (b)(2)(A)-(F), below, and approval by the Deputy Director. The

Deputy Director may condition approval of the petition on implementation of

additional conservation measures and reporting requirements. Any petition

to continue diversion to meet minimum human health and safety needs of

more than 55 gallons per person per day must:

(A) Describe the specific circumstances that make the requested

diversion amount necessary to meet minimum human health and

safety needs, if a larger amount is sought.

(B) Estimate the amount of water needed..

(C) Certify that the supply. will be used only for the stated need.

(D) Describe any other additional steps the diverter will take to

reduce diversions and consumption.

(E) Provide the timeframe in which the diverter expects to reduce

usage to no more than 55 gallons per person per day, or why

minimum human health and safety needs will continue to

require more water.

(F) As necessary, provide documentation that the use meets the

definition of minimum human health and safety needs provided

in subdivision (g) of section 877.1.

(c) For public water systems with 15 or greater connections and small water

systems of 5 to 15 connections, gallons per person per day shall be calculated

on a monthly basis and the calculafiion methodology shall be consistent with

the State Water Board's Percentage Residential Use and Residential Gallons

Per Capita Daily Calculation (PRV and R-GPCD Calculation), dated

September 22, 2020, which is hereby incorporated by reference.

E[~7



(d) Diversions for minimum human health and safety needs that cannot be
quantified on the basis of an amount per person per day require a .petition and
approval from the Deputy Director. The Deputy Directormay approve a such a
petition under this .subdivision or subdivision (b)(2) upon a finding that the
petition demonstrates that the requested diversion is in furtherance of the
constitutional policy that the water resources of the state be put to beneficial
use #o the fu(f extent they are capable, and that waste and. unreasonable use be
prevented,... notwithstanding the effect of the diversion on senior water rights or
instream beneficial uses, and may. condition approval as appropriate to ensure
#hat the diversion and use are reasonable and in the pubMic interest.

(e) To the extent necessary to resolve immediate public health or safety threats, a
diversion subject to a curtailment order may continue while a petition under
subdivision (b)(2) or (d) is being prepared and is pending..The Deputy Director
may require additional information to support the initial petition, information on
how long the diversion is expected to continue, .and a description of other
steps taken or planned to obtain alternative supplies.

{f) Notice of certification, petitions, and decisions under this section and section
878 will be posted as soon as"'practicable on fhe Sfate Water Board's drought
webpage. The Deputy C?irector may issue a decision under this article prior to
providing notice.

(g) .Diversion and use within the Russian River l/Vatershed or Delta Watersheds
E~~'~~{~~~? ~~ I t r ~~e; ~-~ deer Creek. that deprives water for minimum human----
health and safety needs in 2021, or which creates unacceptable risk of
depriving water for'minimum human health and safety needs in 2022, is an
unreasonable use of water. The Deputy Director shall prevent such
unreasonable use of water by implementing the curkaifinent methodology
described in section 877.2 for diversions in the Lower Russian .River
Watershed, sections 877.3, 877.4, 877.5, and 877.6 for diversions in the
Upper Russian River Watershed,-a~ section 876.1 for diversions in the Delta
Watershed,, r~c1 ~~~'i~.~n 876.E f~;_ciiversians in the CVfi~i creek and Geer Creek

Note: Authority .cited: Sections 1058 and 1058.5, Watsr Code..

Reference: CaL Const., Art. X, § 2; Sections 100, 1.00.5, 104, 105, 1.06.3, 275 and
1058.5, Water Code;'Environmental Defense Fund v. East Bay Muni. UtiL Disf. (198Q}
26 Cal.3d 1.83; Light v. State Water Resources Control Board {2014) 226 Cal.App.4th
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1463; and Stanford Vina Ranch Irrigation Co. v. State of California (2020) 50

Cal.App.5th 976.
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'e~c~ v~r~t~r rigt a~~~riz~s the diversir~n ir~_t~ er~ce o~ ~ c~or~ilmer~~ c~r~r
ncf that iv~rsir n ~r~ use will cc~rr~ply with the conditions fora ~rc~v~l o~ the

pefi~P~~, except t ~~ approve' aY ether authorities matr still t~~ den inch

iv~~ c~c~~~~~. €~c~vE~ec~ _~~~r~ ~~reement a~~rc~ved b~ the '~eput ~ ~_~°rec~~~ t~
cc~ordir~a~~ div~rsic~ns car sere water p~~s~aan~ ~c~ this section ~r~ ~"'~.~iect tc~ this
article ar~d violations a~ such ~r~ aq~rc~v~c~_agre mint shall be suk~'e~ ct tc~
enforcerrer~~ as ~ viola~io~ of ~`~~s article. I`:~otice o~~e~itior►s ~:~t;i ,~f~c~~~ans ur~de~
tf~E~ ~~~~ion will k~e posted a~ •~~,t _~rc~~~_~!~E~ o~~ cf~e ~ta~e oar 's drought
~~,~e.~r~;~e~T e C7ep~atY ~ir~c~c~~ mad issue ~ cue sic}; ~~~derthis a~ticEe prior~o

6~)~'iC'E~ C~ i"1J~6CG`, ~t ~/ iCl~~l"~~` ~,~ i~!G}►"~C}C1 9~Elc`~~% ~!`~. o`~: ; ~~fC:."~t0~": fCl ~~1~' ~ v"''CE[~E~e~~IC7i1,

e~i~Ec~r~~ c~ de~isic~n. The ~~ier~~ ~ ~~ ~h~ll i~dic~jc ~:f~~, ~, E~snr~~~ ~;i_~.~ ~ ic~~ upon the
certifier or ~etifion~r. 1`he tG ~ f-1~~ard v~i(I consideF_~r~~j ~~:,jec,~icE ~, C:~~~~ m~~ f-~c~id a
hearing ~here~n, after notice tr ~~f; t€ .:rested q~r~_~~~~.

l~o~~: ~tthority cited: Secteons ~ C~~~~ ~r~c~ `,:~~;~}.` ~~~~`~i~~ ;ode.

F~e~erer~ee: 5ect~o~ts 103, 1010, 10~ ~~ , .i~i 'i .;~ ar~~ ~ ~1.~ °[ ,~ ~V~ter ~ode~ ar~d ~ify caf
E3~rstouv v. ltfioia~re ~~t~r Ac~~r~c~~ OOt~~ 23 Gal.4th ~ 22~ .
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(a) All water right holders issued a curtailment order under section 876.5, 877.22 or

877.3 are required, within seven calendar days of the date of the curtailment

order, to submit under penalty of perjury a certification of one or more of the

following actions taken in response to the curtailment order, certifying, as

applicable, that:

(1) Diversions under the water rights) identified have ceased;

(2} Any continued use is under other water rights not subject to curtailment,

specifically identifying those other rights, including the basis of right and

quantity of diversion;

(3) Diversions under the water rights) identified continue only to

the extent that ~he~r are ~Uthorized ire accc~rdar~ce with ~ec~ior~

878.E or -are non-consumptive uses for which a

certification for continued diversion has been submitted as

specified in section 878;

(4) Diversions under the water rights) identified continue only to the extent

that they are to provide for minimum human health and safety needs, a

certification has been filed as authorized under section 878.1, subdivision

(b)(1), and the subject water right authorizes the diversion in the absence

of a curtailment order; or

(5) Diversions under the water rights) identified continue only to the

extent that they are consistent with a petition filed under section

878.1, subdivision (b)(2) or (d), and diversion and use will comply

with the conditions for approval of the petition.

(bJ All water users or water right holders whose continued diversion may be

authorized under section 878.1 are required to submit, under penalty of perjury,

information identified on a schedule established by the Deputy Director as a

condition of certification or petition approval. The required information may

include, but is not limited to, the following:

(1) The water right identification numbers under which diversions continue.-~

(2) How the diverter complies with any conditions of continued diversion,

including the conditions of certification under section 878.1, subdivision

14



{b)~~ );
{3) Any failures to .comply with conditions, including the conditions of

certification under section 878.1, subdivision (b)(1), and steps taken to
prevent further violations,

{4) Conservation and efficiency efforts planned, in the process of
implementation, and implemented, as well as any information on the
effectiveness of implementation; -

(5) Efforts to obtain alternate water sources,

(6)lf the diversion is authorized under an approved petition filed pursuant to
section 878.1, subdivision {b)(2), progress toward implementing the
measures imposed as conditions of petition approval;

(7) If the. diversion is authorized .under section 878.1, subdivision (d):

(A} The rate of diversion if it is still ongoing;

(B) Whether the water has been used for any other purpose; and

(C) The date diversion ceased, if applicable.

(8) The. total water diversion for the reporting period and the total population
served for. minimum 'human health' and safety .needs. The total population
must include actual or best available estimates of ex#ernal populations not
otherwise reported as being served by the water right holder, such. as
individuals receiving bulk or hauled water deliveries for indoor water use.

(9) Diversion amounts for each day in acre-feet per day, maximum diversion rate
in cubic. feet per second, .and anticipated future. daily diversion amounts and
diversion rates.

(c) The Deputy Director, or delegee, may .issue an order under this article requiring
any person to provide additional information reasonably necessary to assess their
compliance with this article. Any person receiving an order under this subdivision
shall provide the requestetl information within the time specified by the Deputy
Director, but not less than five (5) days.

(d}This subdivision applies to Delta Watershed curtailment orders and enhanced



reporting to inform water unavailability determinations and the curtailment

process described under section 876.1.

(1) All water right holders and claimants issued an initial order pursuant to

section 876.1 are required, within the deadlines specified in the initial

order but no sooner than seven calendar days following issuance of the

order, to submit under penalty of perjury a certification that they have and

will continue to take actions needed to comply with section 876.1,

including the following actions:

(A) Regularly reviewing information posted on the State Water Board's

drought webpage to determine when curtailments are required and

when curtailments are suspended or reimposed, or subscribing to

the State Water Board's Delta Draught email distribution list to

receive updates directly; and

(B) Ceasing diversions of natural and abandoned flow when

curtailments are ordered, except to the extent that continuing

diversions are authorized in accordance with section 878, 878.1 or

878.2, and ceasing rediversions of water released from storage,

except to the extent authorized by a water right or contract.

(2) In addition to the requirements identified under subdivision (d)(1), the

Deputy Director may require water right holders and claimants who have

been issued an initial order under section 876.1 and whose water right or

claim has a total authorized face value or recent annual reported diversion

amount of one thousand acre-feet or greater to report the following

information by the date specified by the Deputy Director, but no earlier

than seven days after receipt of the reporting order and as specified

thereafter:

(A} Prior diversions, unless otherwise reported in annual reports of

water diversion and use, including direct diversions and diversions

to storage. Diversion volumes shall be provided in a daily, weekly,

or monthly format, as identified in the order.

(B) Demand projections for subsequent months through October 1,

2022, including direct diversions. and diversions to storage.

Diversion volumes shall be provided in a daily, weekly, or monthly

format, as identified in the order.
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{C) Before issuing orders. issued pursuant to subdivision (d)(2) to
water right; holders and claimants in the Legal Delta, the Deputy
Director will consult with and obtain the concurrence of the Delta
Watermaster.

(3) In order to inform curtailment decisions, the Deputy Director, or the Delta
Watermaster far rights in the Legal Delta, may issue informational orders
under subdivision (d) of this section .requiring a water right holder, diverter,
or user to provide additional information. related to a diversion or use of
water in the Delta.Watershed, including but not limited to. additional
reporting of water diversions and use; the basis of right with supporking
documents or other evidence; property patent date for the place of use;
the date of initial appropriation; anticipated or actual water transfer
amounts; or any other information relevant to forecasting demands and
supplies and determining compliance with curtailment orders in the current
draught year or in contingency planning for continuation of the .current
drought emergency. Informational orders may require reporting of
diversions. made in prior months and. diversions anticipated during
subsequent months on a recurring, monthly basis.

(4) Any water right holder. or claimant receiving an order under subdivision (d)
of this section shall provide therequested informationwithin thedeadlines

.....specified (herein, including any recurring deadlines associated with
ongoing reporting requirements as applicable. The Deputy Director, or the
Delta Watermaster for rights in the Legal Delta, may grant additional time
for submission of information upon. substantial compliance with .the
specified deadline and a showing of goad cause. Information provided
pursuant to subdivision (d) of this. section shat! be submitted. in an online
form maintained by the State Water Board and accessible through its
website, or in an electronic format as specified by the Deputy Director or
Delta Watermaster.

(5) Failure #o prouide the information required .under subdivision (d) of this
section. within the deadlines specified in the order or any time. extension
granted by the Deputy Director, or the Delta Watermaster for rights in the
Legal Delta, is a violation subject to civil liability of up to $500 per day for
each day the violation continues pursuant #o Water Code section 1846.

{6) In determining whether to impose reporting requirements under
subdivision (d) of this section, the Deputy Director and Delta Watermaster
will consider the need for the information for purposes of informing
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curtailment decisions and the burden of producing it, and will make

reasonable efforts to avoid requiring duplicative reporting of information

that is already in the Board's possession.

(7) All orders issued under subdivisions (d)(2) and (d)(3) shall be subject to

reconsideration under article 2 (commencing with section 1122) of

chapter 4 of part 1 of division 2 of the California Water Code.

Note: Authority cited: Sections 1058 and 1058.5, Water Code.

Reference: Sections 100, 187, 275, 348, 1051, 1058.5 and 1841, Water Code.
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