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State Water Resources Control Board: 
E. Joaquin Esquivel, Chair 
Doreen D’Adamo, Vice-Chair 
Tam M. Doduc, Member 
Sean Maguire, Member 
Laurel Firestone, Member 
1001 I Street 
Sacramento, CA 95814 
 
National Marine Fisheries Service 
650 Capitol Mall, Suite 5-100 
Sacramento, CA 95814 
 
California Department of Fish and Wildlife 
P.O. Box 944209 
Sacramento, CA 94244-2090 
 

Re: Channel Clearing – Deer Creek, Tehama County  

Ladies and Gentlemen, 

 As of today, February 20, 2018, dry conditions are currently prevailing across California 
and it appears we are entering into another drought, if not already in one.  Droughts are a regular 
occurrence in California and history commands that they be expected and planned for with 
proactive competence rather than responded to with hysteria and the bumbling despotism 
inherent of “emergency” atmospheres.  Thus, it is an appropriate time to develop a constitutional 
plan for Deer Creek in Tehama County for the spring of 2020 if dry conditions continue.   
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1. Low-Flow Channel.   

 Your agencies have expressed concerns regarding the conditions for salmon and 
steelhead conditions in Deer Creek during dry periods.  We wish to inform you that Stanford 
Vina Ranch Irrigation Company is eager to work with you to clear a “low-flow” channel for fish 
passage as occurred in the droughts of previous years before the SWRCB and California 
Department of Fish and Wildlife became enamored with inverse condemnation under the label of 
“waste and unreasonable use.”  Such a clearing and removal of blockages is a physical solution 
to create flow and temperature conditions that enhance salmon and steelhead conditions in dry 
years.  The attached documents detail which riffles will be modified and confirms that the project 
can create favorable fish conditions with instream flows of 5-10 CFS.   
 
 We are eager to hear your views of which riffles are most critical to clearing of the low-
flow channel.  The aerial photographs attached show a fully flowing stream in July of 2011 with 
markers for potential areas where a backhoed low-flow channel of approximately 1-2 feet deep 
and 3 feet wide could be cleared and excavated.  Also attached are photographs taken in 2014 
showing locations taken from ground-level where FishBio determined excavation would be 
valuable.  We estimate ten (10) potential areas where excavation would be performed and, using 
an estimate of 8-10 feet per area, approximately 500 cubic yards of material may be excavated to 
create the higher flows.   
 
 This physical solution is simple to implement, and we urge you to develop such a 
clearing and excavation process for the channel for this spring.  Obviously, there will have been 
channel changes since the aerials and study attached, but these changes will be minor and the 
plan suggested will be clear. 
 

If you are inclined to respond to this correspondence by directing Stanford Vina or other 
Deer Creek water users to file an application for a streambed alteration permit, and you will 
consider the low-flow channel proposal through that process, we would remind that that such a 
response is equivalent to refusing to implement the low-flow channel. It is not possible to apply 
for and to receive a streambed alteration permit prior the spring fishery migration period. Such 
applications take many months to process and, if deemed acceptable, to finalize into a streambed 
alteration agreement. The conditions routinely imposed on such permits would also make it 
infeasible to carry out the project even if a permit was granted. Your agencies have made the 
process of securing a streambed alteration permit so costly and difficult that directing Stanford 
Vina and other water users to file for a streambed alteration permit here would be the equivalent 
of prohibiting the proposed low-flow channel and would in and of itself be a violation of the 
California and Federal Endangered Species Act by ensuring that protected fishery resources will 
lack enhanced passage conditions this spring. Nor is it the burden of local water users to secure 
permits for the project of your agencies. While Stanford Vina and other Deer Creek water users 
are willing to join your agencies in an application for such permits and are willing to share the 
prodigious fees imposed on such applications, this is a project of your agencies to enhance 
fishery passage conditions; it is not the project of Stanford Vina or other water users, and it is not 
their burden to apply for or pay for permits to execute it.  

 
If you are inclined to refrain from pursuing the proposed low-flow channel, or wish to 

create an appearance of responding but do not intend to actually develop the channel in an 
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expedient fashion, please consider how you will explain to a court why this feasible physical 
solution was not pursued to implement the enhanced fishery migration conditions your agencies 
deem so necessary and why you instead chose to confiscate the water of local interests without 
compensation or an evidentiary hearing and at severe cost to the humans who rely on it.     
 

2. Cooperation From Your Agencies.   

 We ask that you take a series of reasonable and feasible steps to get this done.  First, we 
ask that you exercise your lawful authority to suspend the California Environmental Quality 
Act’s (“CEQA”) application to the low-flow clearing and channel reinstatement.  Public 
Resources Code Section 21080(b) of CEQA states: “This division does not apply to any of the 
following activities…Specific actions necessary to prevent or mitigate an emergency.”  Second, 
we ask that you exercise your lawful authority to declare your determination with ours under 
Fish and Game Code section 1610 that an emergency will exist.  That provision will allow work 
in the streambed to occur without a permit in emergency circumstances.  (Fish and Game Code § 
1610.)  Section 1610 states, “Except as provided in subdivision (b) this chapter does not apply to 
any of the following: (1) immediate emergency work necessary to protect life or property.”  
 
 These emergency exceptions can be invoked immediately to allow the low-flow channel 
to proceed.  There is no requirement that the Governor declare an emergency.  The CEQA and 
Fish and Game Code exceptions can be invoked, regardless of whether the Governor declares an 
emergency.  Invocation of the emergency exceptions is appropriate here.  The low-flow channel 
is necessary to protect Deer Creek fish and the low-flow channel will not get done in a timely 
manner unless you invoke the emergency exceptions of CEQA and the Fish and Game Code.   
 

3. Failure to Allow the Physical Solution Low-Flow Channel Will be an Admission.   

We are asking for you to exercise your lawful authority to get this physical solution done.  
If your agencies fail to facilitate the construction of the low-flow channel that would help fish 
with relatively little water, and instead issue regulations under the guise of “emergency” that 
confiscates the water of Deer Creek landowners for instream flows, it will be an admission that 
your true objective is to create a public instream flow project without compensating Deer Creek 
landowners for the taking of their water and for converting their farmland into dryland cropland.   
 
 Your apparent goal is that you do not want any fish to “drag their bellies over gravel 
bars” or be delayed in their upstream migration on Deer Creek – ordinary features of the natural 
selection process in a dry year.  If this goal is accomplished by suspending water rights -- real 
property rights -- and prohibiting diversion that occurred uninterrupted for over 100 years, 
including a number of drought years, then you will be executing a public instream flow project 
requiring an evidentiary hearing and compensation.   
 
 Numerous courts have required physical solutions when considering competing uses of 
water.  Some of your agencies refuse to consider any alternatives to accomplishing their fish 
passage project other than “more flows” and “more water.”  By refusing to consider physical 
solution of a low-flow channel to facilitate fish passage, your agencies will create the very 
“emergency conditions” invoked to take the water of Deer Creek landowners.  This is 
indefensible.   
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  By failing to allow the physical solution of a low-flow channel, your agencies – most 
prominently the State Water Resources Control Board (“SWRCB”) – will be demonstrating to a 
Court that your true objective is to utilize sequential emergency declarations to compel a few 
rural landowners to pay for a public instream flow project without evidentiary hearing, 
compensation, or any form of due process.  If the water for a few rural landowners is to be taken 
for what is deemed to be a public purpose of greater importance than food production and rural 
livelihoods, and your agencies and the SWRCB do not wish to consider the low-flow channel a 
physical solution, then an evidentiary hearing must be held and the basis for that determination 
must be made, including the landowners’ right to cross-examine any witnesses and permit 
evidence in opposition to the rejection of this physical solution which conserves water and the 
fish, and compensation must be awarded for the water and real property taken and for the 
farmland converted into dry land.    
 

4. A Low-Flow Channel is Required to Help Fish.   

 A low-flow channel with water flows tailored to the channel capacity is the only 
appropriate mechanism for improving Deer Creek fishery conditions if dry conditions persist.  
Confiscating the water rights of Deer Creek landowners and throwing their water down the creek 
will not benefit salmon and steelhead.  Temperature and riffle fish passage conditions perfect for 
predation and stress of the fish may be lethal for salmon and steelhead under even the highest 
instream flow levels of dry years.  Without a low flow channel through extensive riffle areas, 
instream flows spread across the streambed resulting in hot and shallow water conditions.  
Maximum tolerable temperatures for adult spring run salmon is approximately 65 degrees.  
(CDFW 2001 Spring Run Salmon Report for Deer and Mill Creek, Collen Harvey Arrison, p. 4.) 
Attached are actual 2014 temperature readings for the water at the USGS gauge located above 
both the Deer Creek Irrigation District and Stanford Vina Ranch Irrigation Company dams.  
These temperature readings are taken some five (5) miles above the Sacramento River.  
Obviously, there is substantial additional warming that occurs in the five (5) miles between the 
USGS gauge and the confluence of Deer Creek and the Sacramento River.  These temperature 
readings confirm that the water temperature rises by the May and June adult upstream migration 
period to levels which stress salmon and steelhead.  Without a low-flow channel, water sent 
down Deer Creek simply spreads across the shallow channel, warms unnecessarily, and bakes 
the salmon and steelhead.  Further, the shallow water conditions exacerbate predation problems 
with salmon and steelhead having little chance of avoiding predators – a problem that low-flow 
channels mitigate through increased depth and variability in creekbed characteristics.   
 
 If you question these statements we can only urge you to hold the evidentiary hearing that 
is required under the constitution and which there is ample time and opportunity to conduct so 
that that truth and the facts surrounding Deer Creek hydrology, fishery conditions, and water 
rights can be presented through the admission of evidence and cross-examination of witnesses.  
Doing so will allow your agencies to make informed decisions in achieving your purported goals 
of helping fish while not despotically devastating the people of Deer Creek. 
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5. Condemnation 

 Although clearing the low-flow channel approach was utilized in previous drought years 
and is the only means of actually helping salmon and steelhead, members of your respective 
agencies have indicated views that no proactive action of this nature is necessary, and instead the 
water and water rights of Deer Creek landowners (and those of other Tehama County streams) 
can simply be confiscated if dry conditions persist.  We remind you that Constitutional 
protections require an evidentiary hearing and compensation if this approach is taken, and this 
advance notice gives adequate time for you to schedule hearings and make deposit of funds 
under eminent domain statutes.  And although we disapprove of this approach and reserve all 
rights of protest, we are willing to work cooperatively with your agencies to facilitate the 
issuance of condemnation notices to water right holders and to participate in an efficient and 
effective evidentiary hearing proceeding and system for deposit of the severance damages and 
value of the water rights stripped from the farmland and its owners for the periods you specify 
that the State requests its use for a more valuable public program.   
 
 It would be inexcusable to confiscate the water and water rights of landowners this spring 
without an evidentiary hearing and deposit with the Superior Court of the estimated 
compensation.  You have several months to do so before the spring and there are only about 
sixteen (16) water right holders on Deer Creek.  If you intend to take their water then certainly 
you are capable of holding an evidentiary hearing before doing so and finding the monies to 
compensate them.  It would be inappropriate to do nothing until the spring and then, with the 
“emergency” atmosphere and irrational hysteria typical to California drought conditions, to 
opportunistically confiscate the water and water rights of these sixteen (16) water right holders 
without compensation or evidentiary hearing.   
 
 Constitutional protections require that the water rights of Deer Creek landowners only be 
taken after an evidentiary hearing and compensation.  As you know, the water rights of Deer 
Creek landowners are real property rights protected by the United States and California 
Constitutions.  (U.S. v. Gerlach Live Stock Co. (1950) 339 U.S. 725, 727-30, 752-56; Dugan v. 
Rank (1963) 372 U.S. 609, 623-626.)  “As such, they cannot be infringed by others or taken by 
government action without due process and just compensation.”  (United States v. SWRCB 
(1986) 182 Cal.App.3d 82, 101.)  The real property nature of California water rights endures 
regardless of fishery concerns or requirements.  (Casitas Mun. Water Dist. v. United States 
(2008) 543 F.3d 1276, 1279-82, 1296; Tulare Lake Basin Water Storage District v. United States 
(2001) 49 Fed.Cl.313, 318-21.) Assertions of “emergency” do not excuse constitutional 
protections for water rights as real property rights.  (Los Osos Valley Associates v. City of San 
Luis Obispo (1994) 30 Cal.App.4th 1670; Odello Brothers v. County of Monterey (1998) 63 
Cal.App.4th 778.) 
 
 It does not require a law degree to understand that labels of “emergency”, “regulation”, 
“quasi-legislative”, and “unreasonable” cannot excuse the constitutional protections of an 
evidentiary hearing and compensation when real property rights are confiscated.  If your 
agencies wish to decline our offer to clear a low-flow channel and instead intend to confiscate 
the water and water right of Deer Creek landowners, then constitutional protections must be 
adhered to.  You have plenty of time to comply with those constitutional protections.    
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a. Condemnation Funds Are Available.   

 Condemnation funds are available if you intend to confiscate the water of Deer Creek 
landowner this spring.  The most obvious source of condemnation monies, in addition to the 
budgets of your agencies, is the $7.5 billion made available by Proposition 1 of 2014 -- most of 
which is available for appropriation. Please see the attached notes from a November 2016 
CDFW meeting in which the use of Proposition 1 funds to purchase water from water right 
holders was proposed. (CDFW Meeting 10/10/16.) Little money will be required for 
condemnation.  While the water confiscated is of tremendous importance to Deer Creek water 
right holders -- most of whom rely on it as their sole source of irrigation water for their crops and 
cows -- it is not a tremendous amount in volume or value in the context of California hydrology 
or your budgets and available bond monies.  At approximately $700-900 per acre foot for water 
taken in the spring, it would be relatively inexpensive for your agencies to compensate Deer 
Creek water right holders, although these figures are only estimates. 
  
 Another option is to purchase well capacity from the Deer Creek landowners that do have 
groundwater wells and to pay those landowners to utilize their wells and to forego their surface 
water diversions from Deer Creek.  This will result in less surface water diversions and more 
Deer Creek water available for your use.  Alternatively, you can pay private well owners to 
pump their well water into Deer Creek.  This will result in more water available in Deer Creek 
for use by your agencies as you see fit.   Such well pumping agreements have been developed in 
the past and can be organized again with some initiative by your agencies.     
 

6. Deer Creek Water Rights Are Critical to Deer Creek Landowners.   

 The importance of Deer Creek water rights and water to the landowners cannot be 
overstated and we urge you to keep this in mind.   The water is the primary source of irrigation 
water – and in many cases the only source of irrigation water - for the people of the Vina and 
Deer Creek areas.  These individuals rely on the water to sustain their cattle herds, orchards, 
alfalfa, and other crops.  Confiscating their water in the critical spring irrigation periods has 
devastating consequences for them: crops are stressed, herds are culled, and lands must be 
fallowed.  Whether used for a cow or a walnut tree, a grapevine or alfalfa field, the people of 
Deer Creek and Vina depend on their water rights and water for their livelihoods.  These people 
represent the diverse spectrum of individuals who live in rural America; from third generation 
cattlemen and cattlewoman, to the monks of the Abbey of New Clairvaux who depend on the 
water to sustain their grapes - a critical source of income for their monastery. 
 
 There is no meaningful substitute source of irrigation water for these people.  
Groundwater is not reliable in the area.  Many landowners do not have wells or the funds to drill 
them, or the landowners that do have wells are pumping from an unreliable aquifer. 
 
 It is imperative that your agencies take proactive action now to prevent a disaster for 
these people.  It is unacceptable to confiscate the water and water rights of a relatively small 
number of rural citizens so that certain agency desires for an instream flow project on Deer 
Creek can be realized without compensation or an evidentiary hearing, and without actually 
helping fish.     
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7. Deer Creek Individuals Should Not Be Forced to Fund a Government Project.   

 For decades your agencies have sought greater flows for a fishery project on Deer Creek.  
Your agencies have expended a great deal of energy and public monies studying the issue, and 
you have even engaged in half efforts to purchase well pumping capacity from landowners, to 
drill your own wells, and to purchase surface water rights from landowners. However, your 
agencies have failed to follow through with a long-term project that satisfies your desires for 
greater in-stream flows.  It is inappropriate with potential dry conditions this spring to compel a 
few rural Tehama County landowners to fund and effectuate the same project your agencies 
never followed through with.   
 
 The attached notes from a November 2016 CDFW meeting indicate that a deliberate 
choice has been made to not complete a long-term instream flow project through the purchase of 
water rights or the development of new supplies through groundwater recharge or ditch 
efficiency upgrades, and instead at least CDFW has decided to rely on the SWRCB to take water 
from Deer Creek water right holders because in CDFW’s view the SWRCB may do so without 
compensation. The November 2016 notes from the CDFW meeting state:  
 
“In light of that summary, we discussed two alternative long-term strategies for helping DCID 
[Deer Creek Irrigation District] meet target instream flows: 
 

(1) Wait for SWRCB to implement regulatory instream flow requirements, and use DWR (& 
MRCS?) ag efficiency funds to help DCID comply;  
 
-or- 
 

(2) Use fisheries restoration funds (primarily WCB Prop 1) in the near term to reduce 
diversions & dedicate water to instream flows” 

 
Advantage of #1 is that it saves restoration dollars.”  
 
(Notes-DCID Strategy Meeting 10/10/16.)  
 
 One could not imagine better evidence that your agencies have made a deliberate choice 
to not develop a long-term instream flow project and instead have chosen to “wait” because the 
SWRCB will take the water from the people of Deer Creek without compensation. 
 
 Examples of other past efforts to propose and develop the instream flow project on Deer 
Creek include but are not limited to: CDFW 1996 Steelhead Restoration and Management Plan 
for California; “Deer Creek Pulse Flows”, Matt Johnson and Patricia Bratcher, 2013; CDFW 
“Chinook Salmon Population of the Upper Sacramento River Basin 2012,” Matt Johnson and 
Douglas Killam; CDFW “Restoring Central Valley Streams: A Plan for Action”, 1993; CDFW 
“Juvenile Spring-Run Chinook Salmon Emergency in Deer And Mill Creeks, Tehama County,” 
Colleen Harvey Arrison, 2001; “CalFed Ecosystem Restoration Program Plan 2000, Chinook 
Salmon on Deer Creek,” and CDFW “Status of Actions to Restore Central Valley Spring-Run 
Chinook Salmon,” 1996.   
 











































Outline of Key Terms for Drought Year 2021 Actions on Deer Creek 

1. Purposes:   
a. Implement short-term actions on Deer Creek for water conservation, fishery 

conditions, and water supply during the 2021 drought.   
b. Commit to pursue and implement long-term solutions improving fish passage on Deer 

Creek and resolving long-standing need for multi-benefit channel restoration for 
ecological benefits and water supply reliability; the long-term solutions are intended 
to address and avoid future need for emergency regulations and allegations of take 
associated with water diversions under Federal or State Endangered Species Acts. 

 
2. Parties: 

a. Water User Parties: Stanford Vina Ranch Irrigation Company (SVRIC); Deer Creek 
Irrigation District (DCID). 

b. Agencies: State Water Resources Control Board (SWRCB); California Department of 
Fish and Wildlife (CDFW); NOAA National Marine Fisheries Service (NMFS). 
 

3. Forbearance/Flow Measures, Year 2021: Water Users will forego diversions to create 
base and pulse flow regimes as follows: 
a. Base Flow of not more than 25 cfs measured at the SVRIC Dam May 15 to June 15 

and October 15 to November 30 
b. Four Pulse Flows for a 48-hour period including two Pulse Flows during the May 15 

to June 15 period and two Pulse Flows during the October 15 to November 30 period. 
DFW may request the pulse flows with twenty-four hours’ notice.  
 

4. Cessation of Forbearance Due to Temperature:  A temperature monitoring program 
will be implemented in Deer Creek.  Forbearance measures will cease when water 
temperatures below SVRIC Dam are no longer conducive for fish passage including 
water temperatures that exceed the EPA guideline of 68 degrees Fahrenheit. 

 
5. Multi-benefit Channel Restoration Project:  Agencies, in coordination with Water 

Users, will commit to pursue regulatory approvals and funding for design and 
implementation of a multi-benefit channel restoration project between SVRIC Dam and 
the confluence of the Sacramento River.  Goals of restoration include but are not limited 
to 1) improved fish passage at lower flows; 2) improved geomorphic stream processes; 3) 
improved riparian habitat; and 4) improved floodplain habitat and flood control. 

 
6. Environmental Permits, Approvals, and Immunities 

a. In exchange for the foregoing, SWRCB will not pursue emergency regulations, waste 
and unreasonable use claims, or other enforcement proceedings (collectively 
“Enforcement”) against Water Users for diversions in 2021.  Provided Water Users 
are cooperating in good faith to pursue the multi-benefit channel restoration project 
along with Agencies, SWRCB will not pursue Enforcement against Water Users. 



b. Safe Harbor Agreement with NMFS under federal Endangered Species Act relating to 
fish passage in Deer Creek. 

c. Safe Harbor Agreement with CDFW under California Endangered Species Act, 
relating to fish passage in Deer Creek. 
 

7. Funding from the State of California  
a. See, e.g., Governor’s State of Emergency Proclamation dated April 21, 2021, section 

4, and SVRIC and Los Molinos Mutual Water Company’s joint letter to CDFW dated 
May 5, 2021. 

b. Water Users will be compensated in the amount of $2,100,000 for the purpose of 
implementing, in Water Users’ discretion, water conservation, water efficiency, 
system improvement, or other water related improvements within their respective 
service areas. 












