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Emergency Curtailment Regulation to Protect Water Supplies in the
Russian River Watershed

Revise Sections 875.5 and 875.6 within Title 23, Division 3, Chapter 2, Article 23.5 of
the California Code of Regulations, and Sections 876.1, 877.1, 877.2, 877.3, 877 4,
877.5, 878, 878.1, 879, 879.1, and 879.2 within Title 23, Division 3, Chapter 2, Article
24 of the California Code of Regulations, add Section 879.3 to Title 23, Division 3,
Chapter 2, Article 24, and repeal Section 877.6 within Title 23, Division 3, Chapter 2,
Article 24 to read:

Article 23.5. Klamath River Watershed Drought Emergency Requirements

875.5 Priority for Curtailments in the Scott River and Shasta River Watersheds
(a) Scott River

(1) Regarding curtailment orders in the Scott River watershed:

(A) Curtailmentorders in the Scott River watershed to meet drought
emergency minimum fisheries flows in the Scott Rivershall be issued
taking into accountwater right priority, in groupings from lowest to
highest priority, as follows:

(i) All post-Scott River Adjudication appropriative water rights.

(ii) Surplus Class Rights in all schedules of the Scott River
Adjudication.

(iii) All Post-1914 Appropriative water rights in the Scott River
Adjudication, ShakleferdShackleford Adjudication, and French
Creek Adjudication, collectively.

(iv) Diversionsin Schedule D4 of the Scott River Adjudication.
(v) Diversionsin Schedule D3 of the Scott River Adjudication.

(vi) Diversions in Schedule D2 of the Scott River Adjudication.
(vii) Diversions in Schedule D1 of the Scott River Adjudication.

(viii) Diversions in French Creek Adjudication, the
ShakleferdShackleford Adjudication, and Schedule B of the Scott
River Adjudication, collectively.

(ix) Diversionsin Schedule C of the Scott River Adjudication, and
overlying groundwater diversions notdescribed in the Scott River

Adjudication.



(B) Surface diversions fromthe Scott River, Big Slough, Etna Creek, or
Kidder Creek and described in Scott River Adjudication Schedules D2,
D3, D4, B18, B23, and B26 that have moved from surface water to
groundwater diversions as permitted under Scott River Adjudication,
Paragraph 44, will be curtailed in priority grouping (a)(1)(A)(ix), rather
than under (@)(1)(A)(iv), @)(1)(AXV), @)(1)(A)(vi), or (@)(1)(A)(viii).

(C) Domestic and Livestock Water Uses during the non-irrigation
season by diverters in Scoft River Adjudication Schedules A, B, C, and
D, underparagraph 36 shall follow the priority groups under
(@)(1N)(AXiv) through (a)(1)(A)(viii), as applicable.

(D) To the extent that curtailment of fewer than all diversions in the
groupings listed in (a)(1)(A)(i) and (a)(1)(A)(iii) through (a)(1)(A)(viii)
would reliably resultin sufficient flow to meet drought emergency
minimum fisheries flows, the Deputy Director shall maintain the
authority to issue, suspend, reinstate, or rescind curtailment orders for
partial groupings based on the priorities in the applicable adjudication
or through the appropriative right priority date, as applicable. Any
partial curtailment of groups (a)(1)(A)(ii) and (a)(1)(A)(ix) shall be
correlative, except that the Deputy Director may issue curtailments to
groundwaterdiverters in (a)(1)(A)(ix) first to diversions closest to
surface waterbodies, or use other reliable information to determine
which diversions have the highest potential impacton surface flows.

(E) Diversions under Paragraph 39 of the Scott River Adjudication shall
be curtailed with the group defined in (a)(1)(A) that corresponds to the
schedule in which the diversion would be placed if the right were
defined in the adjudication. If partial curtailmentof the group is issued,
suspended, reinstated, or rescinded under (a)(1)(D), these rights will
be subordinated to the other rightsin that schedule.

(F) Diversions under paragraph 41 of the Scott River Adjudication shall
be curtailed with the group defined in (a)(1)(A) that corresponds to the
schedule in which the diversion would be placed if the right were
defined in the adjudication. If partial curtailmentof the group is issued,
suspended, reinstated, or rescinded under (a)(1)(D), these rights shall
be treated as subordinate to first priority rights in the schedule, and
seniorto second priority rights in that schedule.

(G) Diversions under paragraph 42 of the Scott River Adjudication shall
be curtailed with the group defined in (a)(1)(A) that corresponds to the
schedule in which the diversion would be placed if the right were
defined in the adjudication. If partial curtailmentofthe group is issued,
suspended, reinstated, or rescinded under (a)(1)(D), these rights shall
be treated as first priority rights compared to downstreamrights in that
schedule, and subordinate to all upstream rights in that schedule.



(H) Diversions under paragraph 43 of the Scott River Adjudication shall
be curtailed with the group defined in (a)(1)(A) that corresponds to the
schedule in which the diversion would be placed if the right were
defined in the adjudication. If an order for partial curtailment of the
group is issued, suspended, reinstated, or rescinded under (a)(1)(D),
these rights shall be treated as first priority rights in that schedule.

() Diversions under paragraphs 49 and 61 of the Scott River
Adjudication shall be curtailed with the group defined in (a)(1)(A)(viii).
If an order for partial curtailmentof the group is issued, suspended,
reinstated, or rescinded under (a)(1)(D), these rights will be treated as
first priority rights in the schedule forthe appropriate tributary.

(2) Curtailmentorders in the Scott River watershed for lack of water
availability at a diverter's priority of right shall be issued:

(A) First to appropriative rights that were initiated after the relevant
adjudication, in the ShakleferdShackleford Creek watershed, the
French Creek watershed, and the Scott River Stream System as
defined in paragraph 2 of the Scott River Adjudication,

(B) Then in accordance with the priorities set forth in the Scott River,
ShakleferdShackleford Creek, and French Creek Adjudications, as

applicable, and

(C) Then correlatively to unadjudicated overlying groundwater
diversions.

(b) Shasta River

(1) Curtailmentorders in the Shasta River Watershed to meet drought
emergency minimum fisheries flows shall be issued taking into account
water right priority, in groupings from lowest to highestwater right priority,
as follows:

(A) Appropriative diversions initiated after the Shasta Adjudication.
Appropriative surface water diversions obtained after the Shasta
Adjudication in priority of the issuance date specified in the permit or
license by the State Water Board. Groundwater appropriations have a
priority date from when the well was constructed and water first used.
For the purposes of this article, an appropriative groundwater rightis
distinguished from an overlying groundwater right when the diverter: 1)
does not own land overlying the basin, 2) owns overlying land butuses
the water on non-overlying land, or 3) sells or distributes the water to
another party.

(B) Post-1914 and pre-1914 water rights underthe priorities and
quantities set forth in the Shasta Adjudication. Groundwater
appropriations initiated prior to the Shasta Adjudication in priority of
when the well was constructed and water first used.



(C) Riparian diversions and overlying groundwater diversions. The
Deputy Director may limit overlying groundwater curtailment orders to
larger diversions or diversions with the highest potential impacton
surface flows.

(i) If there is insufficient natural flow to furnish all rights of equal
priority, then the available natural flow in excess of the minimum
instream flow established in section 875, subdivision (c)(2) shall be
distributed proportionally among the rights of the priority in
guestion.

(ii) Water released from storage or bypassed pursuantto a Water
Code section 1707 Order is not available to downstream users.

(c) Definitions: For the purposes of this section:

(1) “Scott River Adjudication” shall refer to the Decree entered on January
30, 1980 in Siskiyou County Superior Court Case No. 30662, In the
Matter of Determination of the Rights of the Various Claimants to the
Waters of Scott River Stream System, Except Rights to Water of
Shackleford Creek, French Creek, and all Streams Tributary to Scott
River Downstream from the U.S. Geological Survey Gaging Station, in
Siskiyou County, California, and all supplements thereto.

(2) “ShaklefordShackleford Adjudication” shall referto the Decree entered
on April 3, 1950 in Siskiyou County Superior Court Case No. 13775, In
the Matter of the Determination of the Rights of the Various Claimants to
the Waters of ShaklefordShackleford Creek and its Tributaries in Siskiyou
County, California, and all supplements thereto.

(3) “French Creek Adjudication” shall refer to the Judgement entered on
July 1, 1959 in Siskiyou County Superior Court Case No. 14478, Mason
v. Bemrod, and all supplements thereto.

(4) “Shasta Adjudication” shall refer to the Judgementand Decree
entered on December 29, 1932 in Siskiyou County Superior Court Case
No. 7035, In the Matter of the Determination of the Relative Rights, Based
Upon Prior Appropriation, of the Various Claimants to the Waters of
Shasta River and its Tributaries in Siskiyou County, California, and all
supplements thereto.

Authority: Sections 101, 103,174, 186, Water Code

Reference: Sections 1058, 1058.5, Water Code; Hudson v. Dailey (1909) 156 Cal. 617;
Shasta River Adjudication; Shackleford Adjudication; French Creek Adjudication; Scott
River Adjudication; Stanford Vina Ranch Imigation. Co v. State of California (2020) 50
Cal.App.5th 976.



875.6 Curtailment Order Reporting

(a) Allwater users or water rightholders issued a curtailment order under
this article are required, within the timeframe specified by the Deputy
Director, but notless than seven (7) days, to submitunder penalty of perjury
a certification of one or more of the actions enumerated below, taken in
response to the curtailmentorder. The Deputy Director may grant additional
time for the submission of information regarding diversion and use of water
upon ashowing of good cause. The water user or water right holder shall
certify, as applicable, that:

(1) Diversion underthe identified water right(s) has ceased;

(2) Any continued use is under other water rights not subject to
curtailment, specifically identifying those otherrights, including the basis

of right and quantity of diversion;

(3) Diversions underthe identified water right(s) continue only to the
extent that they are non-consumptive, for which a certification for
continued diversion has been submitted as specified in section 875.1;

(4) Diversions under the identified water right(s) continue only to the
extent that they are necessary to provide for minimum human health and
safety needs as identified in section 875.2, a certification has been filed
as authorized under Article 24, section 878.1, subdivision (b)(1), and the
subject water right authorizes the diversion in the absence of a
curtailment order;

(5) Diversions underthe identified water right(s) continue only to the
extent that they are necessary to provide for minimum livestock watering
needs and a certification has been filed as identified in section 875.3, and
the subject water right authorizes the diversion in the absence of a
curtailment order.

(6) Diversions underthe water right(s) continue only to the extent that
they are consistentwith a petition filed under Article 24, section 878.1,
subdivision (b)(2) er{d)-or under section 875.3, subdivision (d) and
diversion and use will comply with the conditions for approval of the
petition; or

(7) The only continued water use is for instream purposes.

(b) All persons who are issued a curtailmentorder and continue to divert out
of order of the priority established in section 875.5, as authorized under
sections 875.1, 875.3, or Article 24, section 878.2, are required to submit,
under penalty of perjury, information identified on a schedule established by
the Deputy Director as a condition of certification or petition approval. The
required information may include, butis not limited to, the following:



(1) The water right identification number(s), well information, or, if not
applicable, other manner of identifying the water right under which
diversions continue. For wells, this includes the location (GPS
coordinates) and depth to groundwater.

(2) How the diverter complies with any conditions of continued diversion,
including the conditions of certification under section 875.3 or Article 24,
section 878.1, subdivision (b)(1).

(3) Any failures to comply with conditions, including the conditions of
certification under section 875.3 or Article 24, section 878. 1, subdivision
(b)(1), and steps taken to prevent further violations.

(4) Conservation and efficiency efforts planned, in the process of
implementation, and implemented, as well as any information on the
effectiveness of implementation.

(5) Efforts to obtain alternate water sources.

(6) If the diversion is authorized under an approved petition filed pursuant
to section 875.3 or Article 24, section 878.1 , subdivision (b)(2), progress
toward implementing the measures imposed as conditions of petition
approval.

(7) If the diversion is authorized under section 875.3, or cannotbe
quantified on the basis of amount per person per day under Article 24,
section 878.1, subdivision (db):

(A) The rate of diversion if it is still ongoing;
(B) Whether the water has been used for any other purpose; and
(C) The date diversion ceased, if applicable.

(8) The total water diversion for the reporting period and the total
population served for minimum human health and safety needs. The total
population must include actual or best available estimates of external
populations not otherwise reported as being served by a diversion, such
as individuals receiving bulk or hauled water deliveries for indoor water
use.

(9) The total water diversion for the reporting period and the total
population of livestock watered to meet minimum livestock watering
needs identified in section 875.3.

(10) Diversion amounts for each day in acre-feet per day, maximum
diversion rate in cubic feet per second, pumping rate in gallons per
minute, and anticipated future daily diversion amounts and diversion
rates.



(c) The Deputy Director, or delegee, may issue an order under this article
requiring any person to provide additional information reasonably necessary
to assess their compliance with this article. Any person receiving an order
underthis subdivision shall provide the requested information within the time
specified by the Deputy Director, butnot less than five (5) days.

Authority: Sections 1058, 1058.5, Water Code
Reference: Sections 100, 187, 275, 348, 1051, 1058.5, 1841, Water Code
Article 24 Curtailment of Diversions Due to Drought Emergency

876.1 Emergency Curtailments Due to Lack of Water Availability in the
Sacramento-San Joaquin Delta Watershed

(a) This section applies to direct diversions and diversions to storage, of
natural and abandoned flows, in the Delta Watershed as defined in section
877.1. This section also applies to the rediversion of water released from
storage in the Delta Watershed, except to the extent authorized by a water
right or contract.

(b) After the effective date of this regulation, when flows are determined to
be insufficientto support all diversions, the Deputy Director as defined in
section 877.1 may issue curtailment orders as defined in section 877.1 to
water right holders and claimants in the Delta Watershed in order of water
right priority, requiring the curtailment of water diversion underdesignated
water rights and claims, except as provided in sections 878, 878.1, and
878.2 and 879.1 subdivision (b). Before issuing curtailment orders to water
right holders and claimants in the Legal Delta, the Deputy Director will
consultwith and obtain the concurrence of the Delta Watermaster.

(c) Initial orders requiring curtailment or reporting will be mailed to each
water right holder, claimant, or the agent of record on file with the State
Water Board, Division of Water Rights within the Delta Watershed. The initial
orders will require reporting in accordance with section 879, subdivision
(ee)(1) and will eitherrequire curtailment or will instructthe water right
holder, claimant, or agentof record regarding procedures for potential future
curtailments. The water rightholder, claimant, or agentof record is
responsible forimmediately providing notice of the orders to all diverters
exercising the water right or claim covered by the orders. Communications
regarding changes in water availability, including notification of when
curtailments of water diversions are required and when curtailments are
temporarily suspended or reimposed, will be provided by email to the State
Water Board’s Delta Droughtemail distribution listand by posting on the
State Water Board’s droughtwebpage. Notice provided by email and by
posting on the State Water Board's droughtwebpage shall be sufficient for
all purposes related to required curtailments and reporting pursuantto this
section and section 879.



(d) In determining whetherwateris unavailable underawater right holderor
claimant’s priority of rightand whetherto order curtailment of water
diversions under specific waterrights, the Deputy Director will consider:

(1) Relevant available information regarding date of priority, including but
not limited to claims of first use in statements of water diversion and use,
judicial and State Water Board decisions and orders, and other

information contained in the Division of Water Rights’ files. Absent
evidence to the contrary, riparian water rights are presumed senior to
appropriative water rights for the purposes of curtailments pursuantto this
section.

(2) Monthly water right demand projections based on reports of water use
for permits and licenses, or statements of water diversion and use, from

calendaryears 2018, 2019, or 2020.

(3) Monthly water right demand projections based on information
submitted in response to an informational order issued under section 879,
subdivision (dc).

(4) Water supply projections based on the following sources of forecasted
supply data:

(A) Monthly full natural flow forecasts contained in the Department of
Water Resources’ California Cooperative Snow Surveys Bulletin 120
Water Supply Forecast, where available;

(B) Daily full natural flow forecasts from the California Nevada River
Forecast Center, where data is not available in the Bulletin 120 Water
Supply Forecasts; and

(C) Other available and reliable data on projected or actual
precipitation and runoff events that may inform water availability at a
monthly or sub-monthly scale.

(5) Relevant available information regarding stream system disconnection
where curtailing diversions would not make water available to serve
senior downstream water rights or claims, including seasonal or
temporary disconnections.

(6) The Deputy Director may also consider any other pertinent, reliable,
and publicly available information when determining water right priorities,
water availability, water supply projections, and demand projections.

(7) Evaluation of available water supplies againstdemands may be
performed using the Water Unavailability Methodology for the Delta
Watershed, or comparable tools. The Water Unavailability Methodology
for the Delta Watershed is described in the Water Unavailability
Methodology for the Delta Watershed report dated July 23, 2021, which is



