From: Felice Pace <unofelice@gmail.com>

To: SOlson@waterboards.ca.gov; RFitzgerald @waterb@ad®v; BZabinsky@waterboards.ca.gov;
DLeland@waterboards.ca.gov; MStJohn@waterboardsxa.

CC: willharling@gmail.com; shadoh@mcn.org; pth92day@imwom; phiggins@humboldtl.com; lyra@srrc.org;
luna@mkwc.org; konrad@klamathriver.org;

Date: 5/13/2012 11:18 AM

Subject: Comments and Recommendations on draft Scope andefrork for the Ag Regulation Program
Attachments: Ltr to NCWQCB_Input&Recommends_Framework&Scopexdoc

Felice Pace

28 Maple Road Klamath, Ca 95548 707-9548658 unofelice@gmail.com

To: David Leland, Matt St. John, Ben Zaliin Rebecca Fitzgerald,
Samantha Olson

Cc: Northcoast CWA allies

Date: May 12, 2012

Re: Comments and Recommendations on: \Vatality Compliance
Program for Discharges from Agricultural Landshe North Coast Region
(Program), Draft Program Scope and Program FramewWwds26/2012

Dear NCWQCB leaders and staff,

These comments are made on behalf of the Klama#sFalliance, the
Redwood Chapter and the North Group of the Sieluh &nd for me as an
individual.

*

*

*Background*

*

*

Last week | attended sub-group meetings in TuletaideYreka at which

staff presented the draft framework and at whichisadly group members and
members of the public asked questions and made eatsnm have considered
these presentations, questions and comments an Ireviewed the
document in light of them. Here are the resultiojments and
recommendations.

*Qur Perspective*

Our perspective includes:

- Non-point pollution from agriculture (alongtWiurban stormwater) is
now the #1 factors degrading rivers, estuamesaher streams
nation-wide.

- Decades long efforts to effectively regulagei@ultural operations

via best management practices have failed iCtiesapeake, the
Everglades, the Great Lakes and in many othés pathe country.

- Efforts to effective regulate agricultural pdibn are relatively

new in California. Nevertheless, several reguiaprograms have been in
place for a few years. Progress has been slbwsttand it remains
unclear whether these programs will be effective

- Agricultural pollution is a major factor degiag many Northcoast
Rivers and streams. In particular, the Klam8&tuott, Shasta and Russian
Rivers are impaired in whole or in major partriagrient, temperature,
dissolved oxygen and sediment pollution for hagricultural lands and
operations are responsible.

*We cannot clean up the Scott, Shasta, KlamathRargsian Rivers and
restore beneficial uses unless and until agricalljpollution is



effectively regulated. Many other Northcoast rivand other streams — or
significant sections of them — also suffer lossvafer quality and
degradation of beneficial uses as a result of afjuial pollution. Flow
impairments and stream dewatering due to excedsreesion of surface
flow is also a factor in the loss of water qualitymany Northcoast

rivers and other streams.*

*
*

*Applicable Law*

*

*

The Program adopted by the NCWQCB must comply @#lifornia Water Code
Section 13242 <http://law.onecle.com/californiafv&t3242.html>. The
requirements in the code are there for a reasomhaydare the law. They

are therefore the yardstick by which the NCWQCB njudge whether the
Program developed by staff meets the requiremériedClean Water Act

and Porter-Cologne Act. They are also the prinyargstick we use below

and will use in the future to judge whether thegPam which staff

presents to the Board is adequate and lawful.

*

*

*Comments and Recommendations*

*

*

*1. Scope of Program:*

*

*

Based on careful study of the draft Program ScopleFramework,
consideration of meeting presentations and disoaossinvestigation at

the state level and study of several agricultuodilfion control

programs developed in other regions, we have ti@nimg input on Program
Scope:

- Agricultural permitting should not be fragmedtinto several permits

and processes. Doing that would create an ubdméen on regulated
agricultural operations/ownerships and wouléljjlesult in strong
objections from the Farm Bureau and otherseastate approval level.

That means the Program currently being develspedld “cover” integrated
agricultural operations including but not lindte® operations where

forage is grown using irrigation and where alagortion of that forage

is fed to livestock which are part of the sarperation or ownership.

- The state-wide process for dryland grazingpisyet a program under
development with a budget and a time-line. tugently only a work

group. It would be imprudent for the NCWQCB étyron a state-wide process
which is currently only aspirational.

- Based on discussions with a the coordinatth@SWRCB grazing work
group, we believe the state-wide process foadn/grazing (when it does
become a program with a budget and time-liné)nei be designed to
address small AFOs and CAFOs which are paritefjrated operations which
also produce forage crops.

- Small AFOs and CAFOs which are part of intégplaoperations producing
hay and other forage on irrigated lands for iflegdo livestock are not
effectively regulated under the recently-adofidedty/large CAFO Program
and are unlikely to be addressed in a futurestéde dryland grazing
program. Therefore, these operations shouléfelated in this program.

- The standard for whether an operation mustdtigely regulated under
this program must be the impact and potentigbich the operation has or
potentially could have on the quality of watefshe state. Whether the
operation is commercial or a “hobby farm” orextucation program (FFA,
etc.) isirrelevant. As you heard in the subugrsessions, acreage is



also not a good surrogate for potential to pe]ltherefore acreage
should not be used to determine if an operairamwnership falls within
the scope of the program.

*Recommendations on Program Scope:*

*

*

1. The Program should apply to all agricultwpérations within the

region — whether “commercial”, “hobby” or “eddicamal” — that generate
gross receipts of $1,000 or more with the follayexceptions: a.
CAFOs/AFOs which are required to enroll as pathe Dairy/large CAFO
program, and b. operations which are exclusidejyand grazing (i.e.
where livestock are not fed forage grown as pfttie operation and/or
the operation does not include other types ataljure).

2. As recommended by agricultural folks and e the sub-regional
meetings and to comply with CWC S.13242, thgserations/ownerships
“covered” by the program must enroll and muséebaluated by NCWQCB (or
qualified 3rd parties) to determine the proesel of regulation

needed to assure that water quality and beakfises are protected and —
where necessary - restored.

*2. Program Framework:

*

We support “tiering” which we take to mean thatiagitural operations and
ownerships which are currently not polluting (disafing) and which have a
low or remote potential to pollute should haveltest stringent
requirements. Likewise operations which are culyetischarging and which
have a high potential to pollute should have thstrstringent

requirements.

As affirmed universally by agricultural producetdtee two sub-regional
meetings | attended, tiering can only properly peliad once the
operation/ownership is evaluated on the ground jpgraon or persons
trained and competent to determine: a. if an ofwevétwnership is
discharging, and b. the potential for the operdtiamership to discharge
— including potential to discharge via overlandiflof stormwater.

While we are sympathetic to the staff's concern $itaffing levels might
be inadequate to implement the Program, we notéotlosving:

- Applicable laws and codes do not allow the N@Q®@B to provide CWA/P-C
“coverage” unless that “coverage” can reasonbblgxpected to adequately
control pollution from “covered” entities (op&mns/ownerships).

- Universal enrollment by all “covered” entitiaad evaluating each

entity on the ground to determine which tieridd@pply need not be
accomplished in total during a single seasoyear. Operation/ownership
acreage and whether the operation/ownershipas impaired watershed are
two factors that can be considered in scheduliegnitial evaluation
necessary to determine the appropriate “tie/liich to place the
operation/ownership.

*Recommendations on Program Framework:*

1. Education needs to be integrated into thenEreork and the Program.

This needs special attention because the NCWRGBot adequately

integrated education of the regulated communityits other programs,

i.e. this is an organizational weakness. NCWQ@@Bagers should consider
bringing in an educational specialist to evadiait its programs and to

make recommendations on where and how educzdioie used to make NCWQCB
programs more effective. Staff should consideluding the following

approaches in the education component of theedigural Program: a.



placing educational materials in mailings alsegding out to the
regulated community, b. creating and placingcational features with
media throughout the region — including spep@liagricultural media, c.
collaborative education programs with the NROG, Extension and other
agencies, d. requiring agricultural operatorsdmplete certain courses
and certifications.

2. Stormwater needs to be integrated into tbpessection and into the
tiering. It is our experience that delivery cdiste via stormwater is a
major problem in our region where rainfall ceach 100 inches per year.
In dryer portions of the region (10-15 inches ysar), intense
thunderstorms are a regular seasonal occurr@uesbined with steep slopes
and sparse natural vegetation, intense thuraerstare likely to result

in delivery of sediment and other pollutantsrtigularly in sparsely
vegetated lands common when annual rainfadlgs than 20 inches per
year.

3. Just as all agricultural programs “coveredder this program must
enroll and be evaluated; all those “covered” tnalso be required to

report discharges of waste within 2 weeks ofdiseharge.

4. We are comfortable with the concept of distiig requirements as an
operation/ownership demonstrates over timeitlisbperating in a
responsible manner, i.e. adequately controlliisgharges of waste as well
as the risk of discharging waste. However, aisstcoverage” does not go
away, neither should regulation totally go awatyminimum, an annual
filing in which the operator/owner certifies megnance of effort, reports
any changes in the nature or intensity of opamaf and lists all

discharges which occurred and were reportedduhe past year should be
required in order to satisfy the standard of C8/@3242.

5. We remain concerned about Third Party Cediibn. The concern is
that those performing 3rd party certificatiorlwit be sufficiently

trained and qualified to evaluate the signif@aof a given discharge or

to correctly evaluate discharge risks. We ase abncerned that some 3
rd party certifiers are too close to and depehda the regulated
community. If third party certification is going be used in this

program, at minimum the NCWQCB will need to depeand implement protocols
to be used by third party certifiers to evalugiseharges and risk of
discharges. The NCWQCB will likely also neecptovide or require
appropriate training for thirds party certifiens how to evaluate
discharges and risk of discharge. In other wdd&WQCB should not
delegate its regulatory authority unless and itrdan certify with
reasonable assurance that a third party isfagdhto evaluate discharges
and risk of discharge. To make this concretegtvare the

qualifications of the Wine Institute which prohgpaff to consider them an
appropriate 3rd party certifier? And specifigdtir the Wine Institute

and other organizations staff is consideringrdsparty certifiers,

what makes them competent to evaluate discharggsisk of discharges?
6. “Drainwater” is used throughout the DraftfAework but is nowhere
defined. Do you mean water from constructed)(tirains; or do you mean
water that drains off the land in either a naltor constructed
conveyance? We suggest including definitionsiaridose definitions using
“drainwater” to refer to constructed (tile) draiand “stormwater” to

refer to water that drains off the land via deaed flow, a natural
conveyance or a constructed conveyance that ia drain, i.e. a simple
ditch.

7. With respect to roads, use miles per acremiles of road. We also
strongly recommend using geomorphic criteripas of determining the
risk that a road will deliver sediment to a atre Roads located on high
risk terrains common in the Klamath Mountaind &woast Range are high risk
for failure during major storm events and calivde massive amounts of
sediment to streams. High risk terrains inclddep-seated “dormant”
landslides (earthflows), steep headwalls, dédagns and glacial till
deposits. Other programs the NCWQCB has deedlepmost notably the
forest road WDRs — do not adequately addresssk®f catastrophic road
failure and sediment delivery from roads on higk geomorphic terrains.
This Program should not make the same mistake.

*The Fee Issue*



No one likes a fee. However, the law is clear: alhj#es must be based

on the cost of regulating the entity paying the feis extremely

improbably that the SWRCB — or the governor — walldw this program to
use a fee structure that is not directly relatethéoamount of staff

time necessary to provide “coverage” to a giveiityeand to evaluate
whether the Program is being effective at the oslmpfoperator level
(Implementation and Effectiveness Monitoring) anthatwatershed level
(ambient water quality monitoring).

The idea that fees are a heavy burden is being &sigad by Ag
representatives and accepted by NCWQCB staff withmsenting any data to
support the assertions. For example, what is tieeafefailure for Ag
operations in the region and has this increaseelcent years? This is

the sort of information NCWQCB staff should be agkig folks who are
asserting the hardship argument to produce. H®iévi® years have seen
record Ag income and profits nation-wide. Livestogkain and hay prices

are at all-time highs. The assertion that Ag predsicannot afford the

cost of doing business rings hollow without supipgrdocumentation.

That said, we and the vast majority of the envirental community have
always supported assistance for those for whom tange costs create real
hardship. The assistance, however, should be asely case basis for
those with demonstrated need. Using the issuetehpial hardship for

some operators as justification for exempting brdadses of operators

from regulatory compliance — which appeared to here some Ag and county
folks would like - is not acceptable...or legal. Exstion from otherwise
applicable CWA regulation and related fees is ¢edyal where it is based

on actual *de minimus* impact and actual *de minghtisk of discharge. As
we and many others have noted, determining whaidss not *de
minimus*must be determined on-the-ground via seffew and

evaluation of the

operation/ownership.

The staff should not hold out to operators/ owrefalse hope that a fee
structure not directly tied to the cost of provigliitoverage” is

possible. Likewise, you do not have the optioneafucing requirements in
order to lower a fee; to comply with CWC S.13242 youst do the amount of
work needed to reasonably assure that “covered’atipas/ownerships are
adequately limiting discharges and adequately addrg discharge risks.

*

*

*Additional Recommendations*

*

*

1. We think a Conditional Waiver is the propppioach for this program
at this time. We need the 5 year reviews foramigvo cycles in order to
refine the program, i.e. to make it more effestand appropriate. We
also need to see if the desired impact on arhbiater quality
(improvement or maintenance of high qualitypésng achieved.

2. As we noted at the Yreka meeting, there everal types of

monitoring. We strongly recommend Implementatod Effectiveness
Monitoring using essentially the water qualitylB monitoring design used
by the US Forest Service in California. Whas tantails is randomly
selecting a subset of operators/ownerships yeahand checking them to
determine: a. if BMPs were properly implementiegplementation Monitoring)
and b. if the BMPs were effective in controllipgllution (Effectiveness
Monitoring). We also strongly recommend ambigater quality
monitoring at selected sites to determine pigile meeting water quality
standards and/or maintaining high quality wat&rabient WQ monitoring
should establish a baseline and should themhducted in the fourth year
of waiver operation so as to be available torimfthe renewal of the
waiver in year 5. Wherever possible, the desambient WQ

monitoring should be selected in a manner thaitifates staff focusing



on sub-watersheds where pollution reduction aintenance of high quality
waters is not occurring.

3. We do not accept the assertion that ripagraming is either

necessary or effective in controlling unwanteuh-native vegetation (aka
“noxious weeds"). In fact, just the opposit¢hie case. We have observed
riparian grazing in many locations for many yged@my positive results of
riparian grazing for control of undesired, native plants are more than
cancelled by the resulting ground (hoof tramglisoil disturbance which
favors undesired, non-native plant propagatidris same hoof

trampling results in the creation of fine seditnehich is most certainly
delivered to streams during subsequent highrpetiéods. In addition,
grazing riparian areas usually results in db&raegetation being
consumed and this negatively impacts streaméeeatypre. \We are still
waiting for you or the Ag folks on the committeeproduce peer reviewed
research which indicates that riparian grazingfiective in eliminating
unwanted vegetation and that this can be dotteui destroying desired
vegetation and without delivering sediment teats. Please note that we
are not referring to research conducted onapgn rangelands. We
strongly recommend that NCWQCB staff not actleptassertion that grazing
riparian areas is needed to control unwanteéte¢ign unless and until Ag
committee members can produce definitive rebeapplicable to our
Northcoast/Klamath riparian areas.

We want to encourage NCWQCB staff to post on th&\\QCB web site all
comments on the Draft Scope and Framework whichrgoeive from Committee
members or, alternately, to distribute all commeeat®ived to all members

of the Committee. In order to work for consensu®nemendations, all
committee members need to be aware of the ratisrslggestions and
positions of other committee members.

These comments and recommendations are respedifdiyitted on behalf of
Klamath Forest Alliance, the Redwood Chapter aed\brth Group of the
Sierra Club and on my own behalf.

(Via E-Mail)
Felice Pace

Felice Pace
Klamath, CA 95548
707-954-6588

"we must always seek the truth in our opponentst @nd the error in our
own truth.”

- Reinhold
Niebuhr



