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1 1. 1NTRODtC1ION

2 As set Ioiih in Petitioners pre bus pleadings. this case is not about clean water. Los1

3 Anrieles Count’ and its municipalities spend millions of dollars each \car addressing waler

-1 pollution, more than just about c’ er oilier menopol ban area in the countr . This case is about

5 soniethinu oilier than clean water — ii is about \ hether an unelected hod - Respondent Los Angeles

6 Regional \\ater Quality Control Board (“Reional Board”). ma ignore the iartncrslii roles that

7 Congress and the California Legislature created for achieving the goal of clean water. This is w h

8 over 1urt municipalities throuehout Los Aneeles Count’ have flied these actions.

9 Clean waler w ill be :ichie ed. l3ut it w Ii be achieved onl w en all tiovcrnnlenl aeencies.
I

10 federal, state and local, respect their pat iitersltip in that endeavor. lhrough the lderal Clean Waier

11 Act (“CWA”). 33 U.S.C. §S 1251 ci. seq.. the California Por er-Cologne \Vaier Qualiiv Control Act

12 (“Porter-Cologne Act”). Water Code 13000 et seq.. and other Federal and state statutes. Congress

13 and the California legislature ha e carcfull defined the roles of Federal, state. and local

14 governments in achieving clean water. 1 lie United States En ironinental Protection Agency has

15 o erall responsibility br o erseeing the implementation and enforcement of the C\VA b the states.

1 6 Ihe State of Calitbrnia has responsibil it for settin w ater qualit standards. issuing permits, and

1 7 enlorcing state prog rams. 1_ocal go erninenis ha e responsibility fir adoptin certain programs 10

1 8 reduce pol ut ion. including programs to reduce the discharge of pollutants in storm ater discharged

19 to the waters of the United States. Each partner. EPA. the State. and local governments, also has a

20 responsibilii to protect the public flsc — to achie e clean water in the most cost-eFFect ie wa

2 1 Where one to that partnership, here the Regional Board. w hate er its good intent ions.

22 in violation of law ignores its role and responsihi lit’ as well as the roles and responsibilities of the

23 other partners, that pat1 jeopardiies the partnership. l3eeause Petitioners. and thus the public. are

24 obligated to coinpl w ith lit is storm water permit if it is not nod died. Petitioners come to this Court

25 and request it to issue a writ of mandate directing the Regional Board to issue a storm w ater permit

26 that confoi ins w ith the sialutes enacted b ( ong ress and the (a Ii lbrnia legislature, as well as the

27 CaliFornia Constitution.
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In this reriard. Petitioners are not askinii the Court to make public policy decisions: those

2 decisions alread have been made h\ Coiigres. the California I eiislature. and the people of

3 Cal ui ma in kdLI al and state Ic msl t on and in the C liIoi 119 C onst lotion Pet nionu s i c onI

4 asking the Court to direci the Regional l3oard to issue a Permit thai complies ith those statutes, the

5 Cal itornia Constitution. and the public pol ic reflected therein.

6 lo that end. Petitioners ha\ e filed Petitions and First Amended Petitions for Writs of

7 Mandate. either seeking to set aside various portions of the storm “ ncr permit at issue here. Los

8 Angeles Regional Water Quality Control Board Order No. 01-1 82 (the “Permit”). or challenging the

Permit as a hole. This Coordinated Openinc Trial l3rief addresses the illow ing three issues:

10 (1) Petit ioners’ alleat ions that Part 2 of the Permit (“Receiving \\ nier Limitations”). as

11 ritten. is ambwuous. arbitrary, not supported b the record. contrary to the “stood faith” safe

12 harbor intentions of the Respondent. and renders compliance ith the Permit impossible rind

13 impracticable.

14 (2) Petitioners allecations that the Permit unla fully eNceeds Respondenfis authority

15 under the CWA and Porter—Coloune Act b\ unla fully imposing requirements that go be\ ond the

16 CWAs “niasinium eNtent practicable” (“MLP”) standard and/or the Porter-Cologne Act’s

1 7 “reasonabl\ achievable” standard.

18 (3) Pet it loners’ allenations that the Permit unla fully regulates discharges “into.” as

19 opposed to onl “from. the mttnicipal separate storm se er 5’ stem (“M4”) contrary to the CWA

20 and w ithout authorit under the Porter-Cologne Act.

21 II STANDAIU) OF REVIEW

22 These petitions are brought pursuant to Water Code 13330. Water (‘ode 13330(d) sets

23 forth the applicable standard of re ie for this Court. This sect ion provides:

24 ENcept as other ise provided herein. Section I 094.5 of the Code of
Civil Procedure shall Co\ em proceedings for v hich petitions are filed

25 pursuant to this section. For the purposes of subdi ision (c ) ol Section
I 094.5 of the Code of Ci i I Procedure. the court shall e\ercise its

26 indcpcinluiii jideinmu on the evidence. (Emphasis added.

27 Sect ion 1094.5(e) provides, in pertinent part:

28
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\\ here it is claimed thai the findings are not supported h the
evidence, in cases in ‘\ hich the court is authoriied h\ la’ to exercise

2 its independent judgment on the evidence. abuse of discretion is
established if the court determines that the findings are not supported

3 by the eieht of the e idence (Emphasis addedi

4 In e\ereising its independent judgment. this court re e’ s and “ eighs the e’ idence.

5 includine the credibilit of \ itnesces. and determines ‘‘\\ hether the findinus oi the agenc\ are

6 supported b the \ eight. or preponderance. (ii the e idence.” D1I/i(1117 v. Depurinn.’ni of Iorsoi71w1

7 ;ldiiiiii.siroiioii (2000) 77 Cal.;\ pp.4th 1 I 66. II 74. citing (ion’rning Bourd . I/our (1 904) 28

S Cal.App.lth 369. 377: Fitkiidu r. ( ‘i/v of .lnge/s (1999) 20 Cal.-lth 805. 808. 819-822: $B \\itkin.

Cal. Procdure (4th ed. I 907) E\traordinar\ Writs. 274. 286. pp. 1 075. 1 090.
“

f]he court must

10 exercise its indepe’idcnt udment on the Oiets. as eIl as on the I .“ 1ii/ou/ci. 2(1 (al 4th at 811.

11 The court is required to rcsol e evident iar\ conflicts, and to arrive at its n independent findings

12 of fact. not defer to the administrative agency. Deciun v. (‘fir of .iwouuin I few (1 909) 72

13 C’al.App.lth 37. 15.

14 Accordingl . in applvin the independent judgment standard here. this ( ourt must re ie\\

15 the entire administrative record, the evidence both in support of and in conflict \ ith the Regional

16 l3oard’s findings, in a limited trial de novo to determine (1) v hether the Regional Board’s findings

1 7 at-c supported b the ‘. eight of the evidence: and (2) hether the Regional Board committed an

18 errors of Ia - It is then lbr this Court. not the Regional I3oard. to make the hind ing deterininat ions

19 on an\ conflicting evidence.

20 A. Whetli ci- he Rc2ion al I3oa rd’s Find ins are Sti ppoiicd b he ‘ciht of I he
F Id Cii CC.

21
In appl ing the independent .j udgnient standard. this C 01111 rev ie s the Regional Board’s

decision. that is. the Penn h. to see ii it ‘‘seti si forth findings thall bridge the anali ic gap het een
23

the ra evidence and ultimate decision or order ... In doing so. e believe that the legislature
24

must have contemplated that the agenc “ ould reveal this route.’’ lopuiigu .4v n fur u S enie
25

(o/mlnIiIIlflt 1’ (ownr (if ION bee/es (I 974) II Cal.3d 506. 516.
26

27

28

PH II R)\IRS (( )URI)I\,- I LI) OPENING I RIAL BRIEF O\
([RI AI\ PlIASE I WRIT 01 \IANI)ATE ISSI ES



PM 1 C))

The ultimate responsihi Iit . how e er. to make lactual determinations is left \ liii this court

2 i\o deerence is gi en to the ftndings of the Regional Board. e en as to the credibiiit of w itnesses.

3 .un I)ieizii/io L n/UI? il/Cl? ,Scliool D/.irki i. ( oiiim ii on Pro/e.s.ional (‘onipelence (1 985) 1 74

4 Cal.App.3d 1176. 1180. instead, this Court simpl\ decides the case as ii’ the Regional Board did not

5 exist (except for the iui pose of holding a hearing and niakiig a transcript). Cooper i. K/;ei- (1991)

6 230 Cal.A pp.3d 1 291. 1 299 1 300: Gi/tlnon i’. Board of (‘(oi//?1anct’ (1 976) 55 Cal.A pp.3d 1 01 0.

7 1015. How e er. in appl\ ing the independent judgment siandard. a trial court cannot cure an

8 agenc ‘s failure to make proper finding. .4nic ricaii I ilI7era/ ( anccp1s v. Board of Funeral

14r ;or.s Elu;llal,Iicis (1982) 136 Cal.App.Sd 303. 310.

10 B. lndciwnhnl Re jew of Issues of Law.

11 [his Court. in appi\ ing the independent judgment standard. also reviews quest ions of law

12 This re iew is de novo. Duncan. 77 Cal.App.lih at 1196. Furthermore. this Court cannot defer to

13 the Regional l3oard’s “policies” if those policies were not ibrmallv promulgated as a regulation.

14 Agnew 1. .S’iaie Bd. of Eqna/i:anon (1 999) 21 Cal. 4th 310. 322. LI’forts h an administrative agency

15 to alter or amend the statute or enlarge or impair its scope are void Sun Bernardino I ‘allr

16 Audubon50(1CI1 I (ill of !lloreno I illev (1996) 41 Cal.App.lth 593. 603.

1 7 The Regional Hoard has consistently contended that the issuance of the Permit was a “quasi—

1 8 adjudicat R e act.” that is. the application of existing rules to cx sting lacts .5cc 20th Ceinur’i’ Ins.

19 Co. v. (laramendi (1994) 8 (al.lth 216. 275. That being tile case. the Regional Board must be able

20 to demonstrate thai: (1) tile requirements set fiirth in the Pcrni it can be found in specific rules.

21 regulat ionS or sialutes properi\ adopted b\ tile F PA and or State Board: and (2) each of the ndings

22 of fict and each of the requirements set forth in the Permit arc supported by specific facts relating to

23 the control ol storm water in los A nCeles Counts

24 III. FACTS

25 A. The Permil

26 1 he Permit is a at unal Pollutant [)ischarge I.! rn mat ion S\ stern (“NPDF_S”) storni water

27 permit. issued il the Regional Board pursuant to (‘\\ A Section .402(p)(3). 33 U.S.C. I 342( P)(3 I.

— -4-
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1 and California \\aier Code 13370 q .c’q. 10 the Count’ of Los Angeles. the Los Angeles Count

2 Flood Control Dictrict (desienuied as “Principal Perinitice ). and $1 incoi-poraied cities xx ithin the

3 Counix of Los Angeles. Ihe Pci mit purports to address the discharge of municipal storm xx aier and

4 urhan runoff iom the permittees flood control s stem:

5 The Permit is dix ided into ixx o sections. “Findings of Fact” and an “Order.” Fhe Findings of

6 1 act address that the Permit is a renexx al of an eNisting storm xx ater permit. the nature of storm xx ater

7 discharges. the filing of a report of xx asic discharge, the geographic scope of the Permit’s cox erage.

8 the federal. slate. and “regional” reculat ions that underlie the Permit, implementation, and the public

9 hearing prior to Permit’ s adoption. Fhe Order section of the Permit is dix ided into 5i\ Parts:

10 (1) Discharge Prohibit ions ( Perni it. . I 6):

11 (2) Receix ing \\ater Limitations (hi. pp. 17-18):

12 (3) Storm \\ater Qualit Management Program (“SOMP”) Implementalion (Id. pp. 18—

13 23):

14 (4) Special Prox isions. including requirements for a public information and participation

15 program. an industrial and commercial facilities inspection program. regulation of the dcx elopment

1 6 planning process. renulation and inspection of construction laci1itie, regulation of the public

1 7 agenc\ s 0\\ n actix ities. and an illicit connect ions and illicit discharges elimination program (Id.. pp.

18 23-53):

19 (5) Defininons (Id.. pp. 53-63): and

20 (6) Standard Prox isions (Id.. pp. 64—70)

2 1 In adopting the Permit, the Regiunal Hoard also adopted a monitoring and reporting program in

22 support of the Permit ( id.. pp. F— I — 1—20).

23

24

2a For reasons not relex ant here. the City of Long Reach. xx hich has its ox ii PDLS permit, is
the only incorpoi-aied cit in the County of [ Os i\nneles not suhect to the Permit.

A true and correct cop of the Permit is attached to Petit loners Joint Request br ,ludicial
otice ( “RJN”). and marked as A” thereto. Respondent failed to include a complete cop\ of the
Permit in the Administratix e Record supplied to the (‘owl.
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iThe Permit is the third storm ater permit issued to the permittees. Neither of the prior

2 permilS coniamed ihe provisions now in dispute.

3 B. Tli e R cgio n at I3oa id

4 1. nder Californias Por er-Cologne Act. the State Water Resources Control Board (“Stale

5 Board”) and nine Recional Water Qua1ii Control I3oards are responsible for issuing NPDES

6 permits. including municipal storm \ ater permits. Water Code 13377. These permits are required

7 to appl and he consistent ith the CWA. Water Code 1 3372 and 13377 .At the present time, the

8 Regional l3oards have the initial responsibility for issuing municipal storm \\ ater lermits.

9 The Arcadia ci al. Petitioners do not omt iii ihis statement or simi ar statements or concepts

1 0 contained througl out this C’oordinaied Brief thai the R espondent or any other regional l3oard has the

11 authority to issue an NPDES Permit. Rather. as maintained b the Arcadia et al. Petitioners.

12 languace in the Code Federal Regulations. specilmcallv 40 C.F.R. 123.1 (g)(1) and 123.21. and

13 other provisions, makes ii clear that only state agencies ith state\ ide jurisdiction over a class of

14 activities or dischawe. have the authority to issue an NPDES Permit. See also 40 C.F.R. §

15 123.22(b) which provides that: “If more than one agency is responsible for the administration of a

16 program. each agency must have statewide jurisdiction over a class of activities.” Accordingly, the

1 7 Arcadia ci al. Petitioners do not agree with an of the statements set forth in this Coordinated l3rief

1 8 that the Regional Board has or ever had the authorit to issue art NPD[S Permit under the (‘lean

19 Water Act or otherwise.

20 1 he Regional l3oard is not an elected hod . It is composed of nine members appointed b

21 the Governor. Water (‘ode § 13201 (a). Fach member is appointed for a term of four ‘ears. Water

22 Code § I3202.

23

24 3 the first permit was issued in 1 990. at the commencement of the storm water jermit

.,_

program. I3ecause N1DES permits have a life-span of not greater than five ears plus the period
while a completed application for a new permil is pending (40 (‘FR § 122.6 and 122.46: 23 (‘CR §
2235.4). the permit was renewed in July. 1996. and again in December. 2001 (See AR 8043).

- ‘I’he State Board is also not an elected hod. 1 he State I3oard is composed of five members

27
appointed b the Governor for a term of four sears. Water (‘ode § 174 and 177.

28 -6-
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I3ecause Regional l3oard nembers we not elected, a Regional l3oard member does not ha e

2 to flS\\ er to the people of the communi1 A Regional l3oard member does not have tO vote on the

3 laNes necessar\ to pay icr the programs he or she requires under a municipal permit. A Regional

4 l3oard member does not ha e 10 choose beiw een ftindine storm waler permit implementation or

5 public hospitals, police and firefighters. ‘Yet Regional l3oard members are given the authorit to

6 issue municipal N PDLS permits that will require the expenditure of public frmds.

7 Under our s stem of government. Regional l3oard members are given that NPDES authorit.

8 but only if the exercise that authority consistent w ith federal and stale law.

9 C. \lnnicipal Storm Waler

1 0 Storm w ater” is defined by flderal regulation as storm \ ater runofl snow mcli runofl and

ii surface runoff and drainage.” 40 C.F.R. 1 22.26(b)( 13). The Permit adopts this definition.

12 (Permit. p• 61).

13 To manage storm water and pre emit (boding, municipalities construct and operate storm

14 drain systems, referred to iii the CWA as a ‘‘municipal separate storm sewer s stem” or “MS4”.

1 5 Storm waler (lows into the MS4 and is thereafter discharged from one or many ouifalls into surlaee

I 6 v aters.

I 7 In 1915 the California Legislature created the Los Angeles Flood Control District fir the

1 8 purp of minimizing flooding and hood damage in I_os Angeles Counts . Water Code. App. § 28—

19 1 .See generulli. AR 502.44-49. The Los Angeles Conni \1S4 is one of ihe largest systems built in

20 a metropolitan area. [he MS4 serves a population of approx imatelv 9.5 mill ion people and covers a

21 geographic area of more than 3.100 square miles ( Permit.
-

6). 1 he system consists of over

22 100.000 catch basins. o er 4,300 un/es of underground and above ground storm drains, and over 48.5

23 iii es oh open channels eo’ ering the Los Angeles basin from the mountains to the ocean. 1 he Los

24

2) In some areas of the country, municipalities ha e combined sewer and storm drain systems.
Combined sewer and storm sewer s stems have the defect of causing sanilar\ sewer o eribow s when
the qilant it of storm water is greater than the combined s stem can handle. In Los Angeles Count.

27
the sanitar\ sewer and storm drain s stems are separate.

_, 0
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1 Anecles Count Flood Control District owns and operates the main channels of the MS4. as well as

2 catch basins and drains in the un incorporated areas of the Count . l ach of the oilier perm iuees

3 ow is and operates ‘ arious portions of the \1S4 within its jurisdiction (AR 8044).

4 As ruin waler or snow mcli mo es o er the land. the runoff collects naiural and man-made

5 pollutants and sends them ihrouith ihe \1S1 . Since w ember is the source of storm \‘ aler. flo\\ s into

6 \1 Si s are inierm itlent. unpredictable. and unc en in their duration and volume. The perm inces ha e

7 no control over the quant it’ of the storm w ater flow and liii Ic to no control U\ er the nature and

8 amounts of the p01 lutants picked up h the runoff (Permit. p 1).

9 D. [he ut tire of Municitial Storm W’itcr Purni its

1 0 A iiiinicipal storm w :tur pcrm lice is er diflreni floni other IDES perm itices. An

11 industrial perminee. lbr e\ample. cenerates the discharge that is being regulated. a municipal

12 permittee does not: storm water w ill flow regardless 01 an’ action taken b the municipality.

13 Whereas industrial or other nonmunicipal permitlees can reduce or control the concentralions of

14 pollutants that enter their waslewater ciream. municipalities cannot: pollutants are deposited on cit

15 streets. curbs. critters and catch basins (all rails of the storm sewer system) throuch aerial deposition

16 and oilier means and are carried by the runoff into the MS4. And. whereas non- municipal

1 7 permittees may choose beiw ccii ceasing their activities and obtaining a penmi. municipalities

1 8 cannot: municipalities are required b the CWA to apply for. obtain, and comply w ith storm waler

19 permits, and must provide storm water management and flood control to protect the health mid

20 welfare of the communit

2 1 Another important distinction exists. I. nI ike private peril ittees. municipalities are

22 responsible for the health and ellire of their communities, including the (]ualit of their waler.

23 Municipal permitlees. therefore. ha e as much interest in reducing the pollution in storm water as

24 the Regional Board.

25 E. 1EP Standard

26 Recognizing that municipal storm water is different than other discharces. and that

27 municipal p_m ittees are different from oilier SPDLS perminces. (oncress spet-iflcall created a

28
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separale siatuior\ scheme to go em municipal storm aler discharees. This scheme is lound in

UWA Section lO2(p). 33 U.S.C. l3l2(p). Phe scheme explicitl\ dlsiinguishes het’een industrial

and municipal storm v ater discharges.

For industrial storm \ ater discharecrs. Coneress required that their diccharges compl\ \ ith

all applicable NPI)ES permit requirements. 33 U.S.C. 1 312. as \\ell as the CWAs “effluent

limitations.” requirements. C\kA Section 301. 33 U.S.C. § 1311. Congress \ as ery specifc:

Permits for discharees associated with industrial activity shall meet all
applicable provisions of this section [33 U.S.C. 1 342j and section
1311 of this title.

33 U.S.C. 1 312(p)(3)(A). Section 1311 includes the requirements that a pcrmiuec cmplo ‘hest

practicable control technology.” 33 U .S.C 13 II (h)( I )(A). “best available icchnologv eccnoniicallv

achievable.” 33 U.S.C. 1311 (b)(2)(A). or “best conventional pollutant control technology.” 33

U.S.C. § 1311 (b)(2)(E). 33 U.S.C. § 1311 (b)( 1 )(C) also requires the permittee to meet “an more

stringent limitation, including those necessary to meet water quality standards See generullv.

Dc/coders of Wild//fe u. 13 W1 11cr, 191 F.3d 1159. 1164—65 (9th Cir. 1999).

For municipal storm water dischargers. Congress v as also specific. Unlike industrial

dischargcrs. Congress did not require that municipal dischargers compl with all NPDES pernhit

provisions or effluent limitations set fririh in 33 I..J.S.C. § 1311. Instead. Congress specified that a

municipal permit “prohibit non-storm ater discharges into the storm se\ ci’s” and ..ftquue controls

to reduce the discharge of pollutants to the maximum extent practicable 33 U.S.C.

§ I 342(p)(3 )( B)( ii) and (iii). Congress said:

Permits br discharges from municipal storm sewers-

i) mna be issued on a s stem or iurisdiction_\ ide basis:

(ii) shall include a requirement to effectively prohibit non storm
aier discharges into the storm se’. ers: and

(iii) shall require controls to reduce the discharge ol pollutants to the
maximum extent practicable, including management practices, control
techniques and s stem. design and engineering methods. and such other
provisions as the Administrator or the State determines appropriate for the
control of such pollutants.

‘9-
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1 33 l S.C. 1 342( p)(3 1(3). ilfis latter requirement. that in un icipal storm ater permits include

2 commls 10 reduce the discharge of pollutants to the ina.\ mum e\lcnt practicable, is know ii as the

3 “maximum etcnl practicable or ‘NiEP” standard for storm ater permits.

4 Thus. unlike industrial dischareers. municipal slorm w ater ierm iticeS are cNplicill 1101

5 required to comply with all pro isions of CWA -102 and 30]. 33 U.S.C. § 1342 and 1311.

6 Congress specifically did not I equire thai municipal slorm water permits comply with 33 U.S.C.

7 1311 s lechnolog\ -based effluent limitations or Section 1311 ‘S I equirement that permits include

8 limitations necessary to meet V% ater qualit standards. 33 U.S.C. 1 3-12(p)(3)(B): .ee De/eiider.v q/

9 II i/d/;/e. 9] F.Sd at 11 (15-66. Instead, municipal storm mer lermits shall prolubit non-sloi m

() w ;iicr dicharees into the storm sew ers and reduce the disclaree of pollutants to the NI EP. ]d.

11 IV. P..\RT 2 OF TIlE PERMIT (RECEIViNG WATER LIMITATIONS). AS
WRITTEN IS AMI31GUOIJS, ARBIFRARV. CAPRICIOUS AND NOT iN

12 CONFOR]\IANCE WITH I.A\V

13 A. Permit, Pa rts 2.1 an(I 2.2

14 Petitioners’ first issue goes to Part 2 of the Permit. captioned “Recei ing \\ater

15 Lmiitations:’ Unlike the majorit of the Permit. Part 2 does not address a specific proram or

16 dictate specific action. Instead. ii contains a general prohibition against discharges that “cause or

1 7 coniribute to a iolation of waler qualit standards or a condition of nuicance. Parts 2.1 and 2.2

18 pros ide:

19 1 . Discharges from the MS4 that cause or contribute to the
\ iolation of \\ aier Qiia]it\ Standards or water qua]i1

20 objecti es are prohibited.

21 2. Discharges Ilom the NIS4 storm water, or non-storm water.
for which a permiltee is responsible for (sic). shall not cause

22 or contribute to a condition of nuisance. ( Permit. p. 1 7).

23

24 Other f dischures are also treated diffei entl tinder the CWA. For e\ample.
-,. agricultural return flows and discharges of storm water from mining operations or oil and gas
-. production are iotall e\empt from NPDES permitting requirements. 33 U.S.C. § 1342(1).
26 / Recei ing waters are those waters into which a NIS4 discharges. In Los Angeles (.ount\.

recei ing waters include bodies of water such as the [os Angeles and San Gabriel Risers (parts of
27 ‘ hich also are considered part of the NIS4 s stem) and the Pacific Ocean.
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1 13. When the Regional Bonid Adoijlcd Pail 2. It Nncw Flint It
Would Consi(icr ‘1 on icpal Storm \\ :iicr Discharges To Be

2 ConIrihiIlin2 To The Violation Of \Vatcr ç)ualit Standards
From Diii One of the Permit

3

\Vhen the Regional Board adopted the Permit. it knew that municipal storm water discharges
4

contained pollutants that would conti ibuie to what the Regional l3oard considered as e\isline

iolai ions of \ aler qualit\ standards. This is so hecauce the Regional Board had recommended.
6

and the Stale Board had already desienated. some of the ‘ er waler w a s considered pail of the
7

MS1 s\ stem (such as the Los Angeles Ri er and Ballona (reek). as well as other recei ing w alers.
$

as “impaired water bodies” under C\\’A 303(d). ( nder CW ‘\ 303(d). states are obligated to
9

i\ lhC \\alcrs for which ioj’kith n ofiechnolog-hased NPDLS controls. i.e. these required
1 0

pursuant to 33 U.S.C. 1311. has not achie ed compliance with water qualm’ standards. 33 U.S.C.
II

1 313(d)(1 )(A). The designation of a water bod\ as “impaired” means thai it cceeds water qualit\
12

standards ior at least one particular pollutant. as the designation is based on such a linding. Thus.
13

when the Regional Board adopted the Permit. ii knew that the Permittees would be discharging
14

slorni waler into water bodies that alread w crc formall designaled as cceeding water qti:iliiv
15

standards.
1 6

\ot onl had the Regional and the State l3oard designated these impaired water bodies
17

belot e the adoption of the Permit. but also. onl\ three months before ii adopted the Permit, the
18

Regional Board had adopted Total Maximum 1)ailv I oads (“F MI )Ls”) for trash in the I os Angeles
19

Ri er and l3allona Creek w atcrsheds. (Permit. P. 10: Finding No. 14: AR 8047-8018). 1 inder the
20

C\\’A. once a state idcnt ilies impaired water hod ie. ii lutist establish a priorit ranking for such
21

waters, and. in accordance w ith that prioril\ ranking. establish the total maximi.un daily load for the
-y)

pollutants causing that impail ment. 33 11 S.C. 131 3(d )( I )( A) and (C). 1 M DLs represent the total
23

24
“\\‘ater QttaIit Standards” consist of the “designated uses of the na igable waters involved

25 and the water qua1ii criteria for such waters based upon such rises See 33 U.S.C. §
131 3(c)(2 HA). (ieneraIl . “uses” are the t\ es of acli\ ities for w hich the water can be emplo\ ed

26 (e.g.. recreation. aquatic life protection) and “criteria” are the numeric or narra1i e waler qualit

27
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I amount of a pollutant that can he imroduced into a waler hod s ithout causine an exceedance of a

2 waler cIualit siandaid. taking into consideration seasonal ariations and a margin of afet 33

3 U.S.C. 13l3(d)(l)(C): 10 C.I-.R. 130.2i).

4 At the lime ii adopted the Permit. the Regional Board was also contcm pIatin additional

5 iMDLs to address bacieria and oilier pollutants in ieeei\ ing w niers. which the Regional Board

6 bclie ed were also present in municipal storm water. AR 8017-8018 (Since the adoption of the

7 Permit, the Recional Board has in fact adopted additional FMDLs. although the San Diego Superior

8 Cowl has struck do ii the Los Angeles Ri er Trash 1 MDL on \ arious grounds. including the

Recional Boards failure to compl\ \s liii C EQA and to conduct a cost/benefit anal sis and consider

1 0 economics.)

11 In adopiine the lrash JMDLs fir the I os Angeles Ri er and Ballona Creek w atersheds. the

12 Regional Board specifically identified municipal storm water as one of the primary sources of that

13 pollutant. This fact. that the Regional Board Prior to adoption of the Permit had adopted trash

14 TMDLs to address a violation of an existing water qualit standards. along with its stated interests

15 tO adopt additional TM 1)1_s (Permit. p. I 8—19: See also. ER. Lx. 8. AR 8047-8018). pro\ es that. at

1 6 the time of the Permit’s adoption, the Regional Board had already eonc liided that storm s ater

1 7 discharges w crc contributing to exceedances of waler qual ii standards. and thus that it would be

1 8 considering the peim ittees to be in ‘ iolai ion of Par 2.1 of the Permit from the da of adoption.

19 Moreover, the Regional Board knew that these esceedunces of water qualit standards could

20 nol be emedied quickly: the trash TMDL uppro ed b the Regional Board prior to the Permit

2 1 proposed a len-iou)- prorum of trash reduction befire the 1 os Angeles Ri er and Bal lona (‘reek

22 watersheds would reach what the Regional I3oard considered to he the water quality standard for

23 trash. See RJN. Exh. “(I.” I A. Ri er Trash Basin Plan Amendment.

24

25

26
le els necessar\ to support those designated uses. “Water Quulit\ 0bjecti es’’ is the (aliflirnia term

27 br water qua1it criteria See \\ater (ode 13050(h).
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C. Pc rm ii. Pa rts 2.3 a ii (1 2.4

Recognizinu thai the MS4 discharues \ mild contribute to \ hat it considered to be

I exceedances of waler ia!it ciandards. the Regional l3oard included in the Permit Parts 2.3 and 2.4

to address 11w concequenees of those exceedanees. Pail 2.3 provides that. \ hen exceedances exist.

the permitlees shall comply w ith Part 2.1 and 2.2 through an “iterative process. Part 2.4 pros ides

6 that the perinitiecs need to undertake that iterati\ e pro ess onl once during the Permit term. unless

7 the Regional Board directs otherw ise.

8 Specificall\ . Parts 2.3 and 2.4 provide in pertinent pal-i that

9 3. The Pcriiiittecs shall comply with Pail 2.1 and 2.2
thruiiLh lintel iiiijdcrnciit:ttiun of control measures

1 0 in accordance w ii h the SQ\1 P I storm water quulit
munacement plan] and its corn ponents and other

11 requirements of this orde The SQMIP and its
components shall be designed to achieve compliance with

12 the receiving \ ater limitations. If cxcccdanccs of Water
ualitv Obccl i Cs or \\‘ater Quality Standards

13 (collectively, Water Quality Standards) Persist.
ilotwil hsta ii (ii n g irn p1cm cnt ation of t he SQM P. . . the

14 Perm itice shall assure compliance with discharge
prohibitions and receiving waler limrtalions by

15 corn in g wit Ii the 1oIio in g p i0CC(1 ui-c:

16 a) [pon a determination . . . the Permittee shall
proniptl notify and ihereaher submit a Reeei ne
Water I_iiniiat ions ( RWL) Compliance Report. - -

thai describes BM Ps I Best Management Practices]
18 that are currenti’ being implemented and additional

13M Ps that will be implemented.
19

h) Submit un modificat ions to the R WE compliance

20 report required b the Regional Board within 30
da s of notilicat ion.

21
e) \Viihin 30 das following the ipproaI of the R\\ L

22 Compliance Report. the Perm ittee shall revise the
SQ\HP and components and monitoring program to

23 incorporate the appro ed modified l3\lPs . - - -

24 d) Implement the re iced SQNIP and its components
and monitorine proeram according to the approved
schedule.

26 4. So lung as the Perm ittee has complied ii.h the proeedures
set forth aho e and is implementing the re ised SQMP and

27 its components. the Penn ittee does not have to repeat the

—1
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sunle procedure for conlinuinC or recurring e\ceedanceS of
the same recei\mg w ater limiations unless directed h the

2 Regional Board to de\ elop additional BMPs. ( Perm.
pp. 1 7-1 8 )(emphasis added).

1). Part 2 of the Permit is .tnhn.!i1ons
4

Ihe Petitioners contend that Part 2. as written, is ambiguous. arbitrar. capricious and not in

conformance with law This conlention arices from the fact that Part 2. as w ritien. is ambiguous as
6

to whether compliance jib Paris 2.3 and 2.4 consinutes a mechanism fir compl ing w ith Parts 2.1
7

and 2.2.
8

Prelinlinarilv. ii cannot he emphasized enough that the Petitioners are intent on comph ing1
9

\\ iih the Pei mit. ihe Petit ioilcrs. as nunie ipalities. are ihemsu1 Cs issuers of pci in its in other
1 0

conte\ts: the recognize the importance of a regime of compliance, rather than tolerated non—
11

compliance, to the success of a regulators program. Moreover, there is also a very practical reason
12

why the Petitioners desire a permit with which they can compl . The CWA contains substantial
13

penalties fir non—compliance with permits. including both criminal penalties. 33 U.S.C. § 1319(c).
14

and ci ii penalties of up to 527.500 per da per ‘ iolation .33 U.S.C. § 1319(d): 40 C.F.R. § 19.4.
15

The ambiguity of Part 2 arises from the follow ing: First. the language of Parts 2.3 and 2.4 o
16

the Permit implies that b’ compI ing with these two parts. the Permittees will be in compliance
17

w ith the Permit. Pai-t 2.3 provides that the Permittees Th/ia/1 c)mJth iiih Port 2.] und 2.2 through
18

timeI implementation of control measures and other act ions to reduce pollutants in the discharges.
19

Part

2.4 then speeificaIl provides that. so long as a Pcrminee has complied with the
20

procedure set forth in Part 2.3. “the Perm ittee does not have to repeat the same procedure for
21

continuing or recurring eNceedanees of the came reeei\ ing water limitations unless directed h the

Regional Board to de elop additional BMPs.”
23

Second. construction of the language of the Permit so that compliance with the iterative
24

process of Parts 2.3 and 2.4 constitutes the mechanism for compI ing with Part 2 of the Permit is
.,

consistent w ith the almost contemporaneous construction of the Permit issued by the Regional
26 -

Board Chairperson. acting in that eapacit . ( )n .lanuar 30. 2002. in response to questions raised h
27
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I the Perm dices. the Chairperson. Francine Diamond. issued a letter to the Perminees addressing

2 arious quest ions the had concerninu the Permit. One such question was the construction of Part

3 2. The Chairperson specifically stated:

4 A violation of the permit would occur vhen a municipalit fails to

5 enuace in a good faith effort io implement the iterati\ e process to

6 correct the harm .As lone u.s ihe Perinutee is e,u’u’d in a ood

7 fui/i c//On. i/ic specific /ui?guuee o/the pennil provides i/lu! 11w

8 Permiltee is in compliance. As discussed at the Regional Boards

9 .lul 2001 w orkshop and the December 2001 hoard meeting, the

JO presence of the iterative process language males clear the

11 Permittees mechanism for compliance with receiving water

12 language. Even if iater qua/in does not ilnprole as a result of i/ic

1 3 inip/emenlution efforts, there is no violation of i/ic penn .s

14 receiving iiater provision u.s long us a good tail/i effort is

1 5 undeni at to puniicipa!e in the ilerulive process.

1 6 Lener dated .lanuarv 30. 2003. Quest ion and Answer Enclosure at p. 7 (hereinafter ‘Diamon

17 Memo”) (emphasis added). This lener. and the Questioti and Answer Enclosure. \ere also posted ci

18 the Regional I3uard’s w ehsite. where the remain to the present. clearl slating how the Regiona

19 Board interprets its regulations i.e.. the Permit. which that agene\ administers ..S’e

20 w ww .sw rcb.ca.go irwqcb4/htm1’programs’storm w ater02 () I OOQ&A.pdf.

21 1 hird. Part 2 is based on language set forth in prior orders of the State Board See State

22 Board Order No. WQ )9-05. The State I3oard. in addressing similar recei ing “ ater limitation

23 language in an appeal from the storm water permit br the Couni of San Diego. staled as follows:

24 IO]ur language . . . does not require strict compliance with water
qualit standards. Our language requires that storm water

25 management plans be designed to achie e compliance with waler
q ual it statidards. ( onipliunce is to he u /iievcd oter lime, i/trough aim

26 iterative approach requiring improved l3. IP.s.

27

28
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1 In 1/W _10iiOi (1/ PL-’iiilOfl of Bili/(1i17 117(111 sIn A soc jail on of ,Stiii Dio Counri and H ‘

2 Peivoleuni 1 sso lalion. State \\ aiei l3oard Order No. \\ (.) 2001—1 5 (\o\ ember 15. 2001). RJN. [.

S F ai p. 7 (emphasis added)

4 On the other hand. ambiuii c\istS because Paris 2.3 and 2.1 contain no eplic ii Lijper limit

5 on the “BMPs” or standard to he complied with. To the e\tent that the Permit pu ports to authorie

(‘i the Regional Board to requiTe BMPs or impose othei requil cmenis that go be ond the ma\imum

7 e’tent practicable standard specified in CWA Section 102(p). or the “reasonableness” standard

S under the Porter-Cologne Act, both discussed below, the Permit is in ‘ iolation of law

I ther. Part 2 is cat ii cl ambiguous ard an ricO ghle as lhL ie is no discei ning roni the

10 plain language of the text of the Permit what is intended b Pail 2. and more importantl. how

11 permittee is ever to compI . See e g.. Ciii:en,s for lobs (4% ilie E ononn 1. Couniv of Orange (2002)

12 94 Cal.App.41h 1311 where the court found the language of an initiative measui e that placed

13 spending and procedural restrict ions upon the couni hoard of supers isors was so ambiguous and

14 unintelligible, that it was “unw oi kable.” and thus in alid. Id. at 1334-35 In striking down the

15 measure, the Court stated that it was “unconsiitutionall ‘ ague in its pros isions. such that the

1 6 Count’ and its Board ma reasonabl he heard to complain that the \s ould not be able to compI

17 with it because of its alleged agueness Id. at 1324-25.

18 This ambiguit is fatal to the ‘ a1idit of Part 2. Numerous cases have held statutes or

19 ordinances to be invalid where ihe are too ambiguous or ‘ ague to gi e a person sufficient notice of

20 what is equired of them. (See. e g.. Craiiip v. Jiotird of Pub/u Inslru 11017 368 U.S. 278. 287 (1961)

21 (striking dew ii state statute requiring public empIo ees to take an oath because “a statute which

22 either foi bids or i equires the doing of an act in iei ins so x ague that men of common intelligence

23 mud necessut il guess at its meaning and differ as to its application. ‘ iolates the first essential of

24 due process of law• (internal citations omitted)): People i (Jr/soIl (1996) 45 Cal. App. 4th Supp. 1.

25 6 (Calilornia Department of Fish and Game Regulation on caging reptiles unconstitutiona11 ‘ ague

26 where “one could not i easonahl understand” what ii required).) 1 his pi inciple is applicable here:

27 Petit oilers ate subject to se ci e penalties tom iolations of the Pci nit and simiIarl “would not be

— —16-
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1 able to compl ith the Permit] because of its alleged x acueness.” Ciih’ns for Jobs. 91

2 Cal.App.iih at 1 324-25. 1 hus. because Part 2 of the Permit is so \ mime and ambiguous as to make it

3 impossible br Petitioners to determine v hat ihe are required to do in order to avoid the penalties

4 for ‘ iolat ing its terms. it is in al id

5 The Arcadia et al. and Monrovia et al. Petitioners assert that the language of Part 2 of the

6 Permit requiring compliance w ith all \ ater qualit standards and objecti es through a process of

7 adopting hate er I3MPs ma be available but without regard to the MEP standard or the Pci-icr—

8 Cologne Acts reasonableness standard. even to the point of having to continuously implement

9 failed BMPs. is hopelessl ambiguous, and inconsistent \\ ith the construction provided in the

10 Diamond Memo pro ided b\ the Regional Board itcelf as well as with Stale l3oard Order \\

11 2001-15 and the explicit and unambiguous language of CWA Section 4O2(p)(3) and the Porter-

12 Cologne Act. As such. Part 2 of the Permit is contrar’ to law. and thus unenforceable and should be

13 stricken or remanded to the Regional l3oard for correction.

14 The Count . LAEDC and Alhambra Petitioners join in that assertion, and further assert that.

15 if the Court should hold that compliance \s ith Parts 2.3 and 2.4 pro ides the means for compliance

16 w ith Parts 2.1 and 2.2 (as implied in the Permit language itself, the Diamond Memo. and State

1 7 Water l3oard orders). such a holding ould then resol e this issue.

1 8 E. The Adoption Of A Permit Thai is un possible To Corn ph With Violates The
Clean Waler \ct And is Arbitran’ and Capricious

19
I he adoption of a permit iih which it is impossible to eomph is arbitrary and capricious

20
and violates the (‘WA and the Porter-Cologne Act. In adopting (‘WA Sect ion 402(p)(3 )([3).

21
Congress did not authorize permits that \ ould automaticall\ subject municipalities to penalties

22
under the Act for reasons he ond their control: Congress authorized permits that v ould contain the

23
requirements set firih in Section 402(p)(3)(I3 ). Neither the (‘WA nor the Porter-Cologne Act

24
requires permittees to achie e the impossible.

As discussed abo e. in adopiin CWA Section 4O2(p). Congress specifically distinguished
26

hets ccii industrial and municipal storm ater permittees. (. ongress did so in recognition of the fact
27

-‘0
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1 that municipal permitlees are different than other ‘\P1)LS permittees and because the discharges

2 from an NIS4 are hiehlv x ariable. xx ih municipalities unable to control the sources of Pollutants in

3 ii. Indeed. as the Regional Board itself found in the findines in the Permit:

4 1 . Storm ‘x ater disehartes consist of surface runoff tenerated
from x arious land uses and all the Ii’ drolo.tic dvainaee basins

5 that discharge into xx aier bodies of the Siaie. ilie qualitx of
these discharges xaries considerabl and is affected b the

6 h’ drologv. geolog - land use. season. and sequence and
duration of hydrologic cx ents.

7
2. Certain pollutants present in storm xx ater andior urban runoff

8 ma’ be derix ed from extraneous sources that Permittees hax e
no or limited jurisdiction ox er. (Permit. p1)

9
Gi en the nature of municipal storm xx aler disuhai ges. Congress auihoriicd ouR one total

10
prohibition to he included in municipal storm ater permits: such permits shall “e1Tecti clv1irohihit

11
non-storm xx ater discharges into the storm sexxers 33 1JSC. § I 342(p)(3 )(B)(ii). All oilier

12
prox isions of the Permit shall onl

13
require controls to reduce the discharge of pollutants to the maximum extent

14 practicable, including management practices. control techniques and system.
design and engineering methods, and such other provisions as the

15 Administrator or the State determines appropriate for the control of such
pollutants.

16
33 Ii .S .C. § 1342 (p)(3)( B)( iii) .Sec’ (JlO ,\uiuml Resoiine.s De/ense ( onncil. Inc. u United ,Siuies

17
]:miIui2II7eIlIal P1010(11011 4ge17(I. 966 F.2d 1 292. 1308 (9th Cir. 1 992) (“In the 1 987 amendments.

18
Congress retained the exist ing. stricter controls for industrial storm xxater dischargers hut prescribed

19
nexx controls for municipal storm xx ater discharge.”)

20
It xxas arbitrar and capricious ftir thc Regional l3oard to hax e adopted a permit that does not

21
reflect the differences betxxeen industrial and municipal dischargers. Congress’ explicit directions in

.Y)

this regard, and the lindings of l:act in the Permit itself. Ii xx as arbitrar and capricious for the
23

Regional Board to hax c imposed the requirement that the perminees must comply ‘x jilt xx ater quality
24

standards. if there are no means to compI xx ith that requirement. and the permitiees had no choice
25

but to accept the Permit.
26

27

28 -18-
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1 Indeed, as a matter of 1av. the C\VA does not require permitlees to ac1iie e the impossible.

2 In Mug/wi v. .141S Dev. Corp.. 78 F.3d 1523 (11th Cir.) err!. denS 19 U.S. 993 (1996). the plaintUT

3 sued .IN1S De elopmeni Corporation (“.INIS”) for failing to obtain a siorm ‘\ ater permit authoriziiw

4 the discharge of storm ‘ ater from its construction site. l3ecause construction is considered to he an

5 “industrial acti it v ithin the meaning of CWA Section —1O2(p)(3). the plaintiff aruiied that .IMS

6 had no authority to dicchat ge an\ storm \\ ater. a “zero disLharge standard.” until .IMS obtained a

7 storm ater permit. 78 F.3d at 1527 .JMS conceded that storm ater had been discharged from its

8 propert and that ii did not ha e a NPD[S storm \‘ ater permit .JMS contended. ho’e er. ihat it

9 as not in iolat ion of the Clean \\ ater Act e’ en though the Act required the permit, because the

10 Georgia En ironmental Protection Di ision. the agene\ responsible lr issuing the permit. was not

11 et prepared to issue a storm “ ater permit .As a result. it as impossible for JMS to meet the

12 permit requirement. Id. at 1527.

13 The United States Court of Appeals for the Ele\ cmli Circuit held that the UWA does not

14 require a permillee to achie e the impossible. The Court commenced its anal\ SiS b noting that

15 “Congress is presumed not to ha e intended an absurd (impossible) result.” Id. at 1529.

16 Based on the facts of the case. the Couri then held:

17 In this cace. once .IMS hegati the de elopment. compliance with the
zero discharge standard would ha e been impossible. Congress could

18 not ha e intended a strict applicatioti of the zero discharge standard in
section 1311(a) w heti compliance is factuall’ itiipossible. The

1 9 e idence was uneonitm cried that w hene er it raitied in (iw innell
Count\ some discharge was going to occur: tiothing .IMS could do

20 ou Id prevetit all ra iti w ater disc harge.

21 Id. at 1 530. The Court concluded. “].rx non rogi! ud inipos//iilia: The law does not compel the

22 doing of impossibiliues Id

23 1 lie same rule applies here. I lie Clean Water Act does not require the permitlees to do the

24 impossible. Because municipal perminces. as iti oluntar pci mitlees. have tio choice but to obtain a

25 rnutiicipal storm waler p rmit. the Permit must pro ide a tiiechatiism br cotiipliance. If cotiipliatwe

26 w ith Parts 2.3 and 2.1 does not eonsliltite compliance w ith Parts 2.1 and 2.2. then the Regional

27
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1 Board has issued a Permit w ith v hich ii is impossible to compR Such a permit would violate the

2 CWA: Congress is presumed not to ha e intended an impossible result.

3 Petitioners amicipale that the Regional l3oard or the lnter enors will argue that the Regional

4 Board was required to include PaTtS 2.1 and 2.2 in the Permit, or allernati\ el . that the Regional

5 Board had the discretion to do so. and therefore the Permit is not arbitrar’ capricious, or in

6 violation of the Clean Water Act. l3oth areuments would be erroneous.

7 First. in adopting the Permit, the Regional Board appeared to believe that municipal storm

8 waler permits were required io contain a term requiring compliance with 33 U.S.C. § 131] . In the

9 ict sheet adopted in support of the Permit, the Regional l3oard said. “MSIs are not eNcmplcd from

10 compliance ith w aier quality standards. C\\ A §. 30] (b)( 1 )(C) requires PDES Pcmis to

I] incorporate effluent limitations, including those necessary to meet water quaIit standards. applies.”

12 (ER. Exh. “8.” p. 8040.)

13 This belief that MS4s are not e\empted from compliance with waler qualm standards as

14 clearly erroneous. As discusced above, the CWA specifically omits the requirement that municipal

15 storm water permittees are required to compk’ with C\\ A Section 301. 33 U.S.C. § 1342(p):

16 Defendei-.s of Wildlife. 193 F.3d at 1165. Therefore the Regional I3oard was not required to include

1 7 Parts 2.1 and 2.2 in the Permit.

1 $ The Regional l3oard or lnter enors ma also contend that the Regional Board ne ertheless

19 had the discretion to require compliance with waler qualit standards. The inth Circuit in

20 DCfL’Ilder.s of Wildlife said in dicia that EPA had the discretion to place such a requirement in a

21 permit. 191 F.3d at 1166. Including such a discretionar requirement in a municipal permit.

22 ho ever, does not relieve the Regional Board of the obligation to issue a permit with which the

23 permittees could compl\. Thus. e en assuming uigiu’ndo that the Regional Board had the

24 discretion to include Parts 2.1 and 2.2 in the Permit. the Regional Board was still required to

25 pro ide a means for compliance w ith those pro isions. Other ise the Permit would still he in

26 violation of the (lean \\‘ater Act and the rule that the Act does not require permittees to achie e the

27 uripossible.

28
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Indeed, the Regional Board took precisel\ this approach in the prior I 996 Permit. Thai

2 Permit included an cpress “safe harbor’’ hen the permittees v crc implementing the permit’s

3 storm \ aier management programs. Like the current permit, the 1996 permit provided that v aler

4 quaIit ubjecti es and ater qualit standards applicable to recei ing \ aters in Los Angeles Count

5 ‘ ould ser e as the recei ing water limitations for discharges under thai permit. but then also

6 provided thai ‘iimel and complete implementation b\ a Permittee of the storm aler management

7 prorams described in this Order shall satisfy the requirement of this section and constitute

8 compliance with recei ing water limitations.” (ER. Exh. 7. AR 2867.)

9 Aucordingl\ compliance with Parts 2.3 and 2.1 mLtsl pros ide a mechanism for coinpl ing

10 w ith Paris 2.1 and 2.2 ol’ the Permit. Othcr ise. the entire Part 2 is arhiirar . capricious, and in

11 violation of law
.

12 V. TIlE JERM1T MUST COMPL\ WITH MEP

13 A. The Permit is Arbitrary. Capricious, and in Violation of 1.aw. To the Extent it
Tcgnircs Controls that Co Beyond the MEP Standard

14
1. The Permit and the MEP Standard

15
As discussed above, the ME1 standard controls municipal storm water permits. in se’ eral

16
places throughout the Permit, the Regional Board recognizes that this standard controls. For

17
example. iii introducing Part 4. the sect ion containing specilc pollution control programs. the

18
Permit states:

19
‘Ihis Permit, and the pros isions herein. are intended to de elop.

20 achieve, and implement a timel\ . comprehensive, cost-effective storm
water pollution control program to reduce the discharge of pollutants

21 in storm water to the \IEP from the permitted areas in the Couni of
I os Angeles to the waters of the State. (Permit. p. 23).

‘1’)

Similarl\ . in Part 3. which sets forth the requirements (or the Storm Water Qualit
23

Management Program (‘‘SQMP”). the Permit pro ides:

24

25

The Arcadia et a]. Petitioners allege that as Part 2 of the Permit is an integral pail of the
_6 Permit, and enters “cntirel into the scope and design of the Permit (ee Du/unei v.1unicipu/

( (flIt’! for ihe Sun h’un is.o .Iiidu’iu/ I)iirk’i of 11w ( ‘n (117(1 ( owiii of Sun Fruni.s’o (1974) 11
(‘al.3d 71. 89-90). that Part 2 is in’ alid. thereb requirin that the entire Permit he o erturned.

-o .-‘J
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1 ihe SQMP and its components shall be implemented so as to
reduce the discharees of pollutants in Storm waler to the MIzP.

Each Perminee shall implement additional controls. where
3 necessary, to reduce the dischareers of pollutants in storm w aler to

the NIEP. (Permit. p. 18.). See also. Permit. Finding 1)-i (Permit.
4 p. 7).

5 Such language stands as an admission by the Regional l3oard that the MEP standard is the

6 controlling standard for the Permit. oiw ithsianding this admitted application of the MEP standard

7 to the Permit. how ever, there are se eral important locations in the Permit where the MEP standard

8 is omitted. apparently intentionahl . SpecificahR . Parts 2 and Part 3.C do not explicitly contain the

9 \1 EP I rn tat ion. and the Petit loners herein. except the (ounl\ Petitioners, contend that these

10 omissions w ei-e intentional, and that such omissions have resulted in Permit terms that are con1rar

11 to law. Petitioners contend that the failure of the Regional Hoard to condition compliance with

12 Parts 2 and 3.C on the MEP standard. as it conditioned compliance w ith numerous other provisions

13 of the Permit, is action contrary to law

14 Accordinehv. Pail 2 of the Permit \ iolates the MEP standard. as no part or portion of Part 2

15 limits compliance to the NI [P standard or an reasonableness standard found in ihe Porter—Cologne

16 Act. Further. the administrative record is replete with statements that the Reeional Board behie es it

17 can go beond the MEP standard in enforcinu Part 2 of the Permit in plain violation of the CWA’s

18 express requirement that municipal permits “shall require controls to reduce the discharge of

19 pollutants to the maximum extent practicable (33 11.S.C . 1 342(p)(3)(B)(iii) (emphasis

20 added).)

21 As noted abo e. Parts 2.1 and 2.. 2 rcspecti clv. prohibit an “Id]ischarges from the NIS4

22 that cause or contribute to the ‘ iolation of \\ater Quahit Standards or waler quahit\ objectives

23 or contribute to a condition of nuisance.” (Permit. Parts 2.1 & 2.2. p. 1 7.) Part 2.3 requires

24 municipalities to de chop and implement “additional best management practices” to ‘‘pre ent or

25 reduce an pollutants that are causing or contributing to the exceedances. hut not to the extent of

26 the N1EP standard referenced in other portions of the Permit. (Permit. Pai’t 2.3. p. 1 7—1 8.) 1 inahI

27 Part 2.4 allows the Regional I3oard. where implemented I3NIPs are not etTecti e in eliminating the

28
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I exceedance or nuisance. to direci the Pcrmiiiees “to de elop additional BMPs” again. without an\

2 relrence or condition that the iced ouR be consistent \\ ith the ME P standard, as set ibrth in other

3 parts of the Permit. (Permit. Part 2.4. p. 8.)

4 In addition. Petitioners assert that the Reiional I3oard has exceeded the MEP standard h the

5 inclusion of Part S.C of the Permit entitled “Rex ision of the Storm Water Qualit Manaiemenl

6 Proeram.” without the inclusion of the iimiiinu lant2Llaie rei.ardint the MEP standard. Pail S.C of

7 the Permit cads as follows:

S The Permittees shall re ise the SQMP at the direction of the Regional
Board Lxecuti e OI’Rcer. io incorporate proram implementation

() amendments so as to compl\ \\ ith regional. w niershed specific
requirements, and/or w asic load il locations de eloped and impro ed

10 pursuant to the process for the designation and implemeniaiion ci
lotal Maximum Daily Loads (1 MDLs) for impaired waler bodies.

11 (Permit. Part 3.C. p. 18-19.)

12 This section lacks any reference to the ME P. Rather. Part 3.C enables the Regional i3oard to

13 require amendments to the Permitlees SQMI without regard to the outer limit of the MEP standard

14 set forth under the (‘\VA. or the reasonableness standard under the Porter-Cologne Act.

15 Yet. further e idence that the Regional l3oard intended the Permit to require compliance

16 efforts be ond the MEP and reasonableness standards can be found in Finding [2(2) on page 15 of

17 tIle Permit There. in relrring to the Permits ohjecti e “to protect the beneficial uses of the

IS recci ing waters of the 1.os Angeles the Regional Board slated that to meet this objecti e. tile

19 Order not oni\ requires that the storm waler quaht management plans specif BMPs that will he

20 implemented to reduce the discharge of pollutants “ill 510011 waler to the ma\inlunl e\tent

2 1 practicable. hut a iso that:

22 Storm waler discharges from tile \1S4 shall neither cause not
contribute to the exceedance of water qualit standards and objecti es

23 nor create conditions ol nuisance in the recei\ ing w aters ( Permit.

p. 13. Finding F(2).)
24

Also. ill response to comments. Regional Board staff stated that the Pernlit enables them to
25

go be cud M l:P in implementing tile recei ing water hnlitalions pros iSiOllS ill Part 2 of tile Pernlit.

26

27

28
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In the Response to Comments document dated October 11. 2001. and distributed in support of the

2 Permit. Reuionai i3oard stall stated:

3 The RWL j Recci ini Water Limitation] provision in the drafi Permit
requires Perm ittees tO implement programs to reduce the discharge of
pollutants in storm waler to the maximum extent practicable (MEP).
For those pollutants in storm water (hschar2es that cause or

5 contribute to the cxccedances of water quality standards.
Perm ittecS will be required to jut p1cm cut additional controls to

6 eliminate these eceedances. (Excerpt of Record (“ER) 4.”
emphasis added.)

7
Similarl . in its staff report, the Regional l3oard again confirms that the Permit allows it to

8
farce requirements ihat e\eeed the MEP standard: “DRcharges must meet water qualit\ objectives

9
including that tlic must not cause nuisance (in :lLlunion to the slatutor\ lequilumunts to icducc the

10
discharge of pollutants to the maximum extent practicable). (ER. Exh. 1 .‘ R7693: emphasis

11
added.)

12
Finally, the comments of Regional Board Staff Member Navier Swamikanu at the hearing

13
on the adoption of the subject Permit are inslructi\ e as to the Regional Board’s intent: “The basic

14
standard is a performance one to i-educe the discharge of pollutants in stormwater to the maximum

15
extent practicable. How e er. where recci ing waler ohjecti es are being exceeded or conditions of

16
nuicance ai-e being created. the Pcriniitces will he rcqLired to eliminate such exceedances and

17
nuisance conditions through an iteraii\ e process of more and hencr lIMPs (See ER. Exh. “2.”

18
R 7784.)

19
The County Petitioners assert that. as with the issue of compliance discussed abo’ e.

20
ambiguit exists here. lithe ( ourl holds that all of Parts 2 and 3 of the Permit are in fact limited b

21
the MLP standard. and that the Regional Board has no authorit to impose requirements thai exceed

-Y)

this standard. then based on this holding. this issue would be resol ed. On the other hand. based on
23

the e idence cited aho e. the Count anticipates that the Regional Board and the lnter cnors will
24

assert that the Regional Board has the authorit\ to order permittees to install controls that go be ((lid

M EP in an effort to reach water qualit standards. In that case the Court w ill ha e to determine if
26

27

28
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I the Permit authorizes ihe Reuional Board to order the permiltees to install controls thai go beond

2 MEP.

3 All Petitioners assert that. if ihe Court finds that the terms ci Part 2 and/or Part 3 of the

4 Permit authorize the Regional Board to require controls thai go be ond the \1EP standard. the

5 Regional Board has acted contrar to la and the Court should issue a ‘s nt of mandate ordering the

6 Regional l3oard 10 set aside Part 2 and/or Part 3 of the Permit as being an itrar capricious, and in

7 violation of law. Moreo er. the Arcadia and Monrovia Peti ioners contend that in\ alidating Parts 2

8 or 3 of the Permit requires the Court to invalidate the entire Permit, pending a new hearing b the

9 Recionul Board. (See discussion. footnote 9. •l/pra.

10 2. Why This Issue Is Importani

11 The dispute between the parties can best he illustraied b looking at the statute itself. Under

12 CWA Section 402(p)(3)(B)(iii). permits ftr discharges from municipal storm se’sers:

13 shall require controls to reduce the discharge of pollutants to the
maximum extent practicable. including management practices.

14 control lechniques and s stem. design and enineering methods.

and such other pro isions as the Administrator or the State

determines appropriate fir the control of such pollutants.

16 33 U.S.C. I 342(p)(3)(B)(iii).

1 7 Petitioners contend that the first phrase of this subsection is the governing phrase. that

1 8 permits “shall require controls to reduce the discharge of pollutants to the maximum extent

19 practicable. The remainder of the statute is an enumeration. h a’ of example. of such controls.

20 The Regional Board and Inier enors have contended that the final phrase. “such other provisions as

21 the Administrator or the State determines appropriate br the control of such pollutants” is the

22 go erning phrase. and authorizes the Recional I3oard to require controls e en if these controls co

23 beyond those that are practicable.

24 Jhi.s issue is II)lpOrIaI7I heQuiLSe ii oe diie 1/1 10 ihe qiiesiu)n of o.si and pru(1i(vhiIiR.

‘S • ., . .( onress use of the word practicable tncorporates concepts ol feasthiltt . practtcaht.

26 reasonableness. public acceptance and cost. See AR 28351. 28354-55. If storm ssaier discharges

27

28
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I under a municipal permit are go erned b MEI. then the steps required of a municipal Permittee to

2 control thoce storm ater discharges must be “pracucable.” On the other hand. if the Regional

3 Board can order un control that it “determines appropriate.” then there are effecti clv n Cost or

4 practicabilit limits. No standard other than “appropriate” ould go cr11.

5 There are several reasons v liv Petitioners construction of Section 402(p)(3)(B)(iii) is

6 correct:

7 1 Ii comports Wi the plain language of the statute:

S 2. The Regional Boards and lnter enors construction turns “maximum” into

9 “minimum”:

10 3. Petit ioners construction ei es full cffict to the statute. ‘. hcreas the Regional Boards

II and the lniervenors construction renders the first portion of Section 102(p)(3)(B)(iii)

12 superfluous:

13 4. Peiiuoners construction is supported h the legislaii e hisior

14 5. Petitioners construction is supported b\ the case law:

15 6. Congress did not intend to gi e an unelected hod such as the Regional Board

16 unfenered diccreiion to order ihe expenditure of public funds.

17 7. Petit ioners conctruction comports v ith the purpose of the statute and Congress

1 $ differential treatment of municipal and non-municipal permitlees.

19 3. The Plain McInin2 of Section .102(p)(3)(B) Supports Petitioners’
Construction That MEP Controls.

20
In construitig a statute. the Court must ascertain the intent of the legislature so as to

21
eHectuate the purpose of the la . People v. ( orw,ado (1995) 12 Cal.4th 145. 151: Dina-.1cd. Joe.

1)

1. Fiir Eniploiiiieni & Rousing ( onim n (1 987) -13 Cal .3d 1379. 13 86. In determining that intent.
23

the Court must first look to the plain meaning of the language itself, Id.
24

Here. the plain language of Section 4O2(p)( 3 )(B)(iii) first sets forth that controls must reduce

the discharge of pollututils to the MEP. and then etiumeraies \ hat those controls ma include. To
26

reflect the fact that the enumerated list of categories is not exhautstive. the statute includes a catch—
27

28
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all provision at the end thai iiives EPA or the State the discretion to identil\ additional MEP

controls. The caich-all pro ision. ]io e er. is dependent. not independent, of the first phrase of the

statute.

4
Hiis construction is consistent ith \ elI-established doctrines of StatLitor’ construction. The

doctrine of ejuvdein eneris (“of the same kind”) provides that. here general ords follow the

6
enumeration of particular classes of persons or thinus. the general words w ill be construed as

applicable onl to persons or things of the same general nature or class as those enumerated. Dtiia

8
Meil. supra. 43 Cal.3d at 1391 n.1 2. This doctrine is based on the reasoning that “if the Legislature

9?
intends a ueneral \ ord to he used in its unrestricted sense. it does not alSo oIler as examples

10
peculiar things or classes of things since those descriptions then would be a surplusage.” Aruus v.

1]
Triniii Munugeineni S’ei’uices. Inc. (2000) 23 Cal.lth 116. 14] . The “general term or category is

12
‘restricted to those things that are similar to those which are enumerated specifically.’” Id.

13
(citations omitted).

14
In this case. the list of specific controls in Section -102(p)(3)(B)(iii) (“management practices.

15
control techniques.” etc.) is followed by the final, more general phrase “such oilier provisiotis as the

16
Admmtstrator or the State determines appropriate.” Appl ng ejudeiii genel-is. the latter. more

17
general phrase must be interpreted as refi.rring onl to controls within the same nature or class as

18
those enumerated in the more specific preceding phrases. Thus. “other provisions as the

1 C)

Administrator or the State determines appropriate” must still fall within the category of “controls to

20
reduce the discharge of pollutants to the maximum extent practicable. including management

2]
practiL’es. control techniques and s’ stem. design and engineering methods.”

-r)
A second doctrine of statutor construction. 11O.’.(1!W’ U sociis (“known h its associates”).

23
also is applicable here. ljnder this doctrine, a statutor\ clause must be interpreted in light of the

24
oilier terms iticluded in thai clause and the O\ erriding purpose of the clause as a whole. Di7 a-Med

43 CaL3d at 1391 n.1 4: EnIi.sh v. JKO.V Business ,So/uiwn’. Inc.. (2002) 94 CaI.App.4th 130. 145.

26
lii I iting this doctrine of statutor’ construction. cours “determine the meaning of a particular

27
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statutory ienYt b’ reference 10 the characteristics that it shares with other thinus of the same kind.

class, or nature which are cataloeued w ith it in the enactment.” ( oic I3rcuii Co. v. Sn-oh (2001

86 Cal.App.ith 768. 778. “in accordance with this principle ol construction, a court will adopt a
4

restrict i e meaning of a listed item if acceptance of a more expansi e meaning would make other

items m the list unnecessar or redundant ....“ Enelish. 91 Cal.App.lih at 145.
6

Section 402(p)(3)(B)(iii) identifies six different i pes of controls: (1) management
7

practices: (2) control techniques: (3) s stem methods: (4) design methods: (5) engineering methods:
8

and (6) “such other provisions as the Administrator of the State determines appropriate for the
9

control of such pu! !inanis.” ihere is no dispute that the flrst fi e are exam pies of controls to reduce
10

the discharge of pollutants to MEP.Appl ing no.sciiui- a .sot/i.. the sixth categor must be
11

construed as sharing the same characteristics as the previous live. Thus. the plain meaning of
12

13
Section 402(p)(3)(B) requires that an’ “other provisions” that EPA or a State determines is

appropriate shall corn pl with NI EP.
14

4. The 1cgionaI Board’s and lntcrvcnors’ Construction of Section 402(p)
15 Wotikl Turn “Maimn m” into “Minimum.”

16 in construing the words of a statute, a re iew ing court must gi e the words their usual.

1 7 ordinar meaning. according significance. if possible. to e er\ word, phrase and sentence. Dma

18 Med. 43 CaI.3d at 1386-1387. The Regional Board’s and Intervenors’ construction of the statute

19 ignores this requirement. According to their construction. while all permits must at least require

20 controls to reduce the discharge of pollutants to the maximum extent practicable. as this is what the

21 first part of Section 102(p)(3)(B) requires. EPA or the State can go heond that requirement if it

22 determines that additional controls are appropriate, tinder this construction, then. controls to reduce

23 the discharge of pollutants to the maximum extent practicable are the nhimmmn standard of controls

24 required in a municipal permit. This construction thus turns “maximum” into “minimum.”

25 Such a construction certainl does not give the language in Section 402(p)(S)(I3)its usual.

26 ordinary meaning.

27

28
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The Tciona1 l3oard’s and I niervenors’ Construction Would 1cn(Ier The
First Pail of Section -102 ( P)(3)(B )(iii) Sii peril tions.

CloseR related to the principle that a statute’s language is to be ii’ en us usual and ordinar

neaninu is the principle that the statutor\ construction must. if possible. give meaning 10 e cry

word, phrase and sentence. Any construction that renders some words surplusage is to be avoided.

Dvnu-Med. 43 CaI.3d at 1387.
6

The Reuional Board’s and I nter enors’ construction creates just such surplusae. If one

7

8
construes the last phrase of Section 402(p)(3)(B)(iii) to allo the Regional Board to require an

controls that it determines appropriate, regardless of pract icabilit - then the rest of 402(p)(3 )(rn( iii).

includinu the MEP standard, is rendered muanineless. There ould be no reason to rcfc ccc
10

controls that reduce pollutants to the MEP. as these controls ould be a subset of the universe of
11

1
controls that the Regional Board could determine to be appropriate in any event. In other words. if

the last phrase go erned. then the statute could have been just as easily ritten that MS4 permits
13

14
“shall require such controls as the Administrator or the State determines appropriate omitting

evervthinu in bel\\ een.
15

Petitioners’ construction of Section 402(p)(3)(B)(iii) does not render any phrase of this
16

sect ion meaningless. This Court must reject an\ construction that ‘ mild render the bulk of Section
17

18
4O2(p)(3)( 13)( iii) as surplusuge.

6. The 1 egislative I Iistorv Demonstrates that “Such Other Provisions’ is a
19 Subset of \IFP.

20 During the 1987 debate in the United States Senate on the 1987 CWA amendments that gave

21 rise to the MEP standard. Senator Direnherger. co-sponsor of the amendments. addressed the

22 standard.’ In an important t’ o-senience statement placed in the Congressional Record. the Senator

23

24

25
10 rhe Court ma re1 on Ieslimon\ from the Senate floor to determine the legislative intent of

Congress. Cliv of .1o/i/ni v. Sunia Mon/eu Moimiuin. ( oii,’nuiui (2002) 98 Cal. App. 4th 1379.

26 1386 (court relied on floor statements by legislator to determine legislative intent). Petitioners have

requested that the Court take judicial notice of this legislative history pursuant to Califiwnia
27 Evidence Code 452(c).
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1

in the first sentence established that NI EI was the ernin standard and in the second sentence

described the controls that would constitute MEP:
3 In addition. an such permit shall provide for compliance as

expediiiousl as practicable. hut in no e’ ent later than 2 ears from
permit issuance and shall require controls to reduce the discharge of

5
pollutants to the maximum extent practicable ..cu h onirol.c include
management practices, control techniques and s’ stems. design and

6 engineering methods, and such other pros isions. as the Administrator
determines appropriate for the control of pollutants in the Storm” ater

7 discharmie.

$ Conmi. Rec.. 100th Cone. Senate Debates. ian. 14. 1987. at 1280 (tcstimon of Senator Durenberger)

(emphasis added).

10 senator Durenherger’s first sentence refers to “controls” to reduce the discharge of pollutants

11 to MEP. The second sentence begins with “[s]uch controls” followed b the enumeration of such

12 controls. including “other provisions as the Administrator determines appropriate.” As a maner of

13 simple s’ max. “such controls.” of which “other pro isions” is a subset. refers hack the MEP

14 controls described in the first sentence. Thus. the Congressional cosponsor of this provision

15 indicated Congress’ intent that the list of controls set forth in this subsection. including “such other

16 pro isions as the Administrator determines appropriate. be subject to the MEP standard.

1 7 7. Pelitioners’ Consi rucflofl is Supported b’ the Case 1aw

18 As noted above. Congress mandated the exist ing w aler-qualit\ based approach for industrial

19 storm water (33 U.s.C. § 1 342(p)(3)(A)). hut required a lesser standard (MEP) for municipal storm

20 water. In 1999. the [nited States Court of Appeals for the Ninth (ircuit considered the application

2] of the stricter industrial standard ersus the municipal MEP standard in connection with a municipal

22 I’D[S permit. In Defender.s of J1iIdIi/e. the plaintilTs challenged an EPA decision to issue certain

23 municipal storm water permits which did not include numerical effluent limitations. The plaintiffs

24 contended that such numeric limitations were required under Section 4O2(p). The plaintiffs also

25 contended that municipal storm water permts must compl with Stale ater-qualitv standards. 191

26 F.3dat 1161.

27 The Court parsed the C\VA pros isions and Ibund:

28
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1 As is apparent. Coni.ress expressl required industrial Storm’\ ater
dischames 10 eomp1 w jilt the requirements of 33 1. S.C. 1311

I Congress chose not to include a similar ision for in unicipal
storm-sewer discha rues. Id. at 11 64—1165 (empIlasts supplied).

.1

The inth Circuit fur her found thai Section I 342(p )( 3)( 13) “i. nor nwrc’lr .iIeni rei.arding
4

VI bother municipal discharges must compI v1 ith 33 SC. 1311. Instead. I 342(p)(3)(13)(iii)

iephice. the requirements of § 131] with the requirement that municipal discharges reduce the
6

discharge of pollutants to the maximum extent practicable.” Id. at 1165 (emphasis in original). The
7

Court concluded that the CWA “unamhiuousl’ demonstrates that Congress did not require
8

municipal storm-sewer discharges to comply stricil w itit” such slatldards. Id. at 1164.
9

Lkcw ise. .Vuii,rti/ 1?e.l4rL. D/ ii (..j1nLfl. inc. 1. t ,iiied .Siuic.s Eniruinu’niu[
10

IIoicLiioi? ,4gencr. 966 F.2d 1292 (911 Cir. 1992). is consistent with the holding in I)cfendcrs of
]‘

H’ildlife that municipal discharges of storm water are governed by MEP. and that the MEP standard
12

replaced the strict compliance standard in section 131] . The ARDC court acknowledged that
is

Congress required strict compliance for industrial dischargers but “prescribed new controls for
14

municipal siormwater discharge.” Id. at 1308. The Court held: “Congress did not mandate a
15

minimum standards approach or specify thai EPA develop minimal performance requirements.
16

ongress could ha e written a statule requiring stricter standards. and it did not.’ hi.
17

In tile recent case of Enviromiieoiu/ L)efen.e ( eiu’r. Inc. i. ‘niied States Emi,-oninenial
18

P, iecikn, .gei1ci. 344 F.3d 832 (91 Cir. 2003). the Ninth Circuit again addressed the application of
19

the 1987 amendments to the CWA. The Court was re icw ing a rule adopted by EPA to address
20

municipal storm water permits for small MS4s. In discussing the application of the 1987
21

ametldments. and speciflca11 the language of Section 1542(p). the Court on several occasions

recognized that the appropriate standard to he applied for municipal storm water permits was the
23

requirenient that the permitlee ‘require controls 10 reduce i/IC (h.sclIuIe of pollutants to the
24

ma.vimuni e.vienl practicable. ‘ Id. at $52: also at pp. 85-I and 855 (“Review irtg the Phase II Rule

under the first step of ( /nvron. \ e tote thai the plain laiiguage of § 402(p) of the Cleati Water Act.
26

expresses unamhiguousl (‘ongress intent that EPA issue no permits to discharge liom
27

28
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1 nlunicipal sionn se ers unless those permits ‘require controls 10 reduce the discharge of pollutants

2 to the maximum c’xk’nl pracrical;le. (emphasis added).

3 Ne ertheless. Petitioners anticipate thai the Regional l3oard and lnter enors ‘ ill contend that

4 their construction of Section 102(p)(3)(B) is supported b’ the Ninth Circuit’s decision in De/endem-s

5 of H lid/i/c. supra. As noted abo\ e. the Ninth Circuit specificall held in Defendcr.s of Wildlife that

6 municipal storm s ater permits do not ha e to require strict compliance \\ ith CWA Section 301. and

7 do not ha e to require sirict compliance w itli ater qualit standards through numerical effluent

8 limitations or otherise. 191 F.Sd at 1161-66. The Ninth Circuit then ern on. at the request of art

9 intcr cnor. to cunsidei s heiher [PA had discretion to impose strict compliance ith ‘ ater qtlalitv

10 standards. In dicta, the Ninth Circuit said that under 33 U.S.C. 1 3—l2(p)(3 )( 13)(iii). EPA or a State

11 has the discretion to require compliance ith \ ater qualit standards. In doing so. hollel’er. the

12 .Vinth Circuit 11U,S not lac’e(i 111th. (111(1 did not address, the question of whether EPA or a State could

13 require complIance 117th hater qua/ill .stauidards if .i,cli compliance require.s programs that exceed

14 the MEP standard. That issue as not before tile Court and \s as not addressed h ii. Id.

15 Thus. there is no reason to belie\ e that the Ninth Circuit construed Section 402(p)(3)(l3) as

16 gi ing the EPA or tile State the authorit to go be olld the MEP standard ith respect to municipal

17 storIll ‘ ater discharges. To do so \\ ould have been to ender tile MEP standard superfluous. As the

1 8 Ninth Circuit itself said in Defenders of Wildlife. “this Court generall refuses to interpret a statute

19 in a v a that renders a provision superfluous.” 191 E.3d at 1165.

20 instead, the proper interpretation of Defender. of II ‘i/d/ife aIld Section 102(p )(3 )( 13 )(iii) is

21 that EP.4 or a date ha the discretion 10 require coiflJu/Itimfle 111th hl’atc-’i qua/ni’ staiidard.s. (

22 compliance (Ufl he met throng/i progmvm.s that nu’et the AIEP standard. lile proper collstruction of

23 Section 402(p)(3 )( B)) iii) is that the last phrase of tills statute is a subordinate rather than

24 independent clause, being a subset of tile controls tilat reduce the discharge of pollutants to tile

25 nlaximum extent practicable.

26

27
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8. Congress I)id Not intend To (ie An Unelected Body 1.Snfeiiercd
Diccretion To Spend Pnl)Iic Fii uds.

The Regional Boards and inter’enors construction of Sect ion 402(p)(3). B ) iii) ould gi e

the Regional Board. an unelecied bod, the unfettered discretion to order the e\pendilure of public
4

funds. There is no indication that Congress. in enacting Section 402(p). intended such a result.

AS noted ibo e. the Reejonal Board is not an elected body, its members do not answer to
6

the people of the communil’ . Its members do not ote on the la\es neccssar to pa for the
7

programs required under a municipal permit. Its members are not forced to choose bei een funding
8

storm water permit implementanon activities and funding public hospitals. police. trefghters. or
9

I ibi ni es. Liider the Regional Boards and the I nmcr cnoi s - interpretation of Sect ion
10

402(p)(3)(B(iii). how eer. the Regional Board. is lice to require the eNpendilure of public funds
Ii

regardless of cost or practicahilit.
12

lander the CWA and the California Waler Code. the Regional Board has been gi en the
13

authority to issue municipal storm water permits Congress. how C\ er. did not intend or allow that
14

auihorit to he unfettered. The Regional I3oard can issue permits that require ihe ecpendiiure of
15

public funds. as long as the controls required are “practicab1e. There is no indication that Congress
16

intended an thing less.
17

9. The Construction Urged l) Pcitioners (‘om ports With The Pu rpose of
18 Section 402(p)

19 As discussed aho e. Congress recognized that municipalities are in a ‘ er different position

20 from industrial or commercial dichargers: municipalities neither create the runoff nor the pollutants

21 that are contained in storm waler. It is for this reason that Congress did not require municipalities to

22 ensure that the discharge from municipal storm water sewer s stems met all of the technological

23 controls required of pri\ ate dischargers.

24 Congress’ purpose in enacting Section 102(p)(3) B)(iii). iherelore. was lo reduce pollutants

25 in storm waler while recognizing the unique circumstances faced h rnunicipaliues. Ihe Regional

26 Board s and I nter\ enor s construction of Sect ion .102( p)(3)( 13) would do \ iolence to that purpose.

27 nder the Regional Board s and I nter enor’ s construct ion, the Regional l3oard could treat

2$ 5’
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I municipalities like all other NPDES permittees. This is contrary to the very purpose of Section

2 4O2(p)(3).

3 B. The “Reasonableness” Standard Required by the Porter-Colo2ne Act

4 In addition to limitations placed upon Respondent in issuing NPDES permits under the

5 CWA, the Legislature in the Porter-Cologne Act imposed similar limitations through

6 “reasonableness” requirements contained in Water Code § 13000, 13263(a). and 13241(c).

7 First, pursuant to Water Code § 13263(a), the authorizing section for the issuance of “waste

8 discharge requirements” (“WDRs”) under the Porter-Cologne Act, such requirements may only be

9 imposed where they have taken “into consideration the beneficial uses to be protected, the water

10 quality objectives reasonably requiredfor that purpose. other waste discharges. the need to prevent

11 nuisance and the provisions of § 13241.” Water Code § 13263(a) (emphasis supplied). As

12 discussed above, the Permit is a WDR.

13 In Part 2.1 of the Permit, Respondent has absolutely prohibited discharges from the MS4

14 “that cause or contribute to the violation of water quality standards or water quality objectives

15 Respondent’s failure to qualif’ this language to make it apply only to water quality objectives

16 “reasonably required” for purposes of protecting beneficial uses is action contrary to law. The

1 7 language of Section 13263 could not be more clear; only those water quality objectives that are

1 8 “reasonably required” for protecting beneficial uses may be imposed. Yet the Permit, which is a

19 WDR, prohibits all discharges from the MS4 that would violate “any” water quality objective,

20 irrespective of whether such objective was “reasonably required” for purposes of the WDRs.

21 In addition. Water Code § 13263 plainly requires that Respondent “take into

22 consideration... the provisions of Section 13241.” Water Code § 13241(c) provides that the

23 factors to be considered by the Regional Board include all of the following:

24 (c) Water quality conditions that could reasonably be achieved through the
coordinated control of all factors which affect water quality in the area.

25 (emphasis supplied.)

26 This “could reasonably he achieved” standard is. moreover, entirely consistent with the

27 language in § 13263(a) requiring the consideration of only those water quality objectives that are

4- -,
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I “reasonably required.” Yet, Part 2.1 of the Permit requiring compliance with all “water quality

2 objectives,” Part 2.2’s prohibition of any discharge that causes or contributes to “ a condition of

3 nuisance” and the language of Part 3.C of the Permit, baldly requiring implementation of “regional,

4 watershed specific requirements and/or . . . Total Maximum Daily Loads,” without consideration of

5 reasonableness shows that the “could reasoiwbi’ be achieved” standard was, in fact, not complied

6 with.

7 It is uncontestable that the requirements of Sections 13263 and 13241 apply to the Permit;

8 Respondents admit, in Finding E(25), that they considered these provisions. The inclusion of the

9 above-cited language in Parts 2 and 3, however, belies such finding.

10 Finally, in Section 13000 of the Water Code, the Legislature determined that:

11 The legislature further finds and declares that activities and factors which may
affect the quality of the waters of the state shall be regulated to attain the

12 highest water quality which is reasonable, considering all demands being
made and to be made on those waters and the total values involved,

13 beneficial and detrimental, economic and social, tangible and intangible.
Water Code § 13000 (emphasis supplied).

14
The Legislature has thus declared the “reasonableness” standard to be a fundamental part ol

15
the clean water policy envisioned with the adoption of the Porter-Cologne Act. Respondent’s

16
failure to ensure that the above-cited provisions in Parts 2 and 3 of the Permit reflect that standard,

17
is arbitrary and capricious and in violation of law.

18
Vi. THE SUBJECT PERMIT IS CONTRARY TO LAW AS IT IMPROPERLY

19 ATTEMPTS TO REGULATE DISCHARGES “IN” OR “TO” THE MUNICIPAL
STORM DRAIN SYSTEM.”

20
The express terms of the CWA regarding municipal storm water discharges provide that the

21
Regional Board is limited to regulating discharges from the M54 system. Permittees must, for

22
example, obtain “[p]ermits for discharges from municipal storm sewers (33 U.S.C.

23

§ I 342(p)(3)(B).) Similar language limiting the permit requirement to discharges ‘from” the MS4
24

25

___________________________

26 ii The County. Alhambra. and LAEDC Petitioners have not raised this argument in their
,., Petition, but support the general principle that municipal storm water permits regulate discharges

from an MS4.

-
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I exists throughout the federal regulations. See 33 U.S.C. § 1342(p)(3)(B)(iii); 40 CFR 122.26 (a)(3):

2 1 22.26(h)(4)(iii): I 22.26(b)(7)(iii):1 22.26(d): 1 22.26(d)(1 )(v): I 22.26(d)(2)(iv)(A)& (A)(1). (A)(2)

3 (A)(3) and (A)(6).

4 The Permit. however, purports unlawfully to regulate discharges into the MS4 system. First,

5 under Parts 3.A.2. 3.A.3 and 3.13. the Permit purports to require Perniitiees to “reduce the discharge

6 of pollutants in storm water to the MEP.’ and to implement BMPs” intended to result in the

7 reduction of pollutants “in storm water to the MEP.” (Permit. p. 18.)

8 Similarly. in 3.G.2.e, the Permit seeks to require that the Permittees “[r]equire the use of

9 BMPs to prevent or release the discharge of pollutants to MS4s to MEP.” (Permit, p. 22.) More

10 specifically, the first paragraph of Part 4 of the Permit. entitled Maximum Extent Practical

11 Standard.” states:

12 This permit, and the provisions herein, are intended to develop, achieve, and
implement a timely, comprehensive, cost-effective storm water pollution

1 3 control program to reduce the discharge of pollutants in storm water to the
MEP from the permitted areas in the County of Los Angeles to the waters of

14 the State. (Permit, p. 23; emph. added.)

15 Also, the Permit defines the term “Maximum Extent Practicable (MEPI to mean “the

16 standard for implementation of storm water management programs to reduce pollutants in storm

1 7 water.” (Permit, Part 5, p. 57; emphasis added.)

18 Finally, under Part 4.D entitled “Development Planning Program,” the Permit purports to

19 require the Permittees to control the discharge of pollutants from various development and

20 redevelopment projects that result in discharges “in” storm water, by requiring Permittees to require

21 all Planning Priority Development and Redevelopment projects to:

22 Provide for appropriate permanent measures to reduce storm water pollutant
loads in storm water from the development site. (Permit, p. 34, emphasis.

23 added.)

24 As referenced below, the regulations allowing for the imposition of post-construction

25 treatment controls as a part of the management program expressly limit the requirement of

26 controlling runoff to discharges froni the municipal storm sewer system.” See 40 CFR §

27 l22.26(d)(l)(v)(A) and 122.26(d)(2)(iv)(A). Thus. this attempt. and all of the other attempts by the
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I Respondent to require the Permittees to impose post-construction treatment controls to reduce the

2 discharge of pollutants “in” or “to” the storm water, are directly contrary to the plain-language in

3 the CWA, the regulations, and controlling authority.

4 Under Section 1342(p) of the Act, entitled “Municipal and industrial storm water

5 discharges,” the general rule is that the EPA Administrator or the State, in the case of a state-

6 approved program, “shall 1101 require a permit under this Section for discharges composed entirely

7 of storm water” except in certain settings, such as here. where the discharge is from a large or

8 medium municipal separate storm sewer system (“MS4”) serving a population of 250,000 or more

9 (large system) or 100,000 or more (medium system). 33 U.S.C. § 1342(p)(l) and (2)(C) and (D); 40

10 CFR § l22.26(b)(4) and (7).

II CWA Section l342(p)(3)(B), entitled Municipal discharge,” expressly requires “permits for

12 dischargesfrom municipal storm sewer systems— . . .“ 33 U.S.C. § 1342(p)(3)(B). Accordingly,

13 under the express language of the CWA, permits are not requiredfor discharges composed entirely

14 of storm water, except in certain instances such as here, where such permits are needed only “for

15 dischargesfrom municipal storm sewers.” 33 U.S.C. § l342(p)(3)(B) (emphasis added). Nowhere

16 in the CWA is there any authorization for the Regional Board to require the permitting of the

17 discharge of storm water “into” the MS4.

1 8 Language throughout the CWA’s implementing regulations further reinforces the principle

19 that MS4 Permits are permits that are to regulate the discharge of pollutants ‘from” the MS4. See

20 e.g., 40 CFR § 122.26(a)(3), “Permits must be obtained for all dischargesfrom large and medium

21 municipal separate storm source systems.” (emphasis supplied). See also 40 CFR § l22.26(b)(4),

22 which defines the term “Large municipal separate storm sewer system” is defined to include an MS4

23 that is a part of a larger or medium MS4, “due to the interrelationship between the discharges at the

24 designated storm sewer and the discharges from municipal separate storm sewer. ..“ (emphasis

25 supplied). The term “medium municipal separate storm source system” is similarly defined to

26 include interrelated MS4s to “dischargesfron, municipal separate storm source with populations in

27 excess of 100,000.” 40 CFR 122.26(b)(7).
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Additional support exists for this principle in 40 C.F.R. § 122.26(d) and the prefatory

2 language therein, which concerns the application requirements for large and medium MS4

3 discharges. Such applications must be filed by “the operator of a dischargefrom a large or medium

4 municipal separate storm separate storm sewer or municipal separate storm sewer. . .“ (emphasis

5 supplied). Moreover, the Management Programs that may be imposed under the CWA regulations

6 similarly are defined to be programs “to control pollutantsfroni the municipal separate storm sewer

7 system” (40 CFR 122.26(d)(1)(v)), including programs to “reduce pollutants from runoff from

8 commercial or residential are that are discharged from the municipal storm sewer system. . .“ 40

9 CFR 122.26(d)(2)(iv)(A); see also 40 CFR 122.26(d)(2)(iv)(A)(1).(A)(2)(A)(3)and(A)(6).

10 These provisions reflect the overall purpose of the NIDES permit program, which is to

11 prohibit the discharge of pollutants from a “point source” into navigable waters of the United States,

12 except under an NPDES permit. Defenders of Wildflfe, 191 F.3d at 1163, citing 33 U.S.C.

13 § 1342(a)(1). As the Court noted, EPA initially treated storm water discharges as being exempt

14 from the requirements of the Act until the adverse decision in Natural Resources Defense Council,

15 Inc. v. Cost/c, 568 F.2d 1369 (D.C. Cir. 1977), which held that EPA did not have the authority “to

16 exempt categories of point sources from the permit requirements of § 402 [33 U.S.C. § 1342].”

17 Thereafter, in 1987, Congress enacted the Water Quality Act Amendments to the CWA and

1 8 amended the Act to include the provisions described above, i.e., exempting entities discharging

19 storm water from the permit requirements of the Act for a period of time, except in regards to those

20 discharges from a municipal separate storm sewer system serving a population of 100.000 or more.

21 Defenders of Wild/i/i?, 191 F. 3d at 1163.

22 Finally, further support for the fact that the Respondent has no authority to regulate

23 discharges “into” the MS4 is contained in an order issued by the State Board itself. Order No. WQ

24 200 1-15, where the State Board concluded:

25 The Clean Water Act defines ‘discharge of a pollutant” as an
“addition” of a pollutant to waters of the United States from a point

26 source. (Clean Water Act section 502(12).) Section 402(p)(3(B)
authorizes the issuance of permits for discharges from municipal

27 storm sewers.”

28 -38-
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We find that the permit language is overly broad because it
applies the MEP standard not only to discharges “from” MS4s,

2 but also to discharges “into” MS4s. It is certainly true that in most
instances it is more practical and effective to prevent and control

3 pollution at its source. We also agree with the Regional Water
Board’s concern, stated in its response, that there may be instances

4 where MS4s use “waters of the United States” as part of their sewer
system, and that the Board is charged with protecting all such waters.

5 Nonetheless, the specific language in this prohibition too broadly
restricts all discharges “into” an MS4, and does not allow flexibility to

6 use regional solutions, where they could be applied in a manner that
fully protects receiving waters. State Board Order No. WQ 200 1-15,

7 p.9-10.’

8 Accordingly, under the express language of the CWA, the regulations and applicable case

9 authority, where a permit is required for the discharge of storm water, only permits for discharges

10 ‘from municipal storm sewers” are required. The State Board has itself admitted the limitations in

11 the Act (see State Board Order No. WQ 200 1-15, RJN Exh. “F.”) In the instant case, to the extent

12 that the Permit contains a number of provisions that exceed the authority granted by the CWA and

1 3 the EPA’s regulations, and seeks to regulate discharges ‘from municipal storm sewers,” the Permit

14 seeks to regulate a series of discharges “in” or “io’ the municipal storm sewer, such requirements

15 are imposed in violation of law.

16 As the CWA and the regulations thereunder require permits only for “discharges from

1 7 municipal storm sewers,” the Regional Board was without authority to impose requirements to

1 8 require Permitlees to reduce the discharge of pollutants “in,” or “1o’ its MS4, under Parts 3.A.2,

19 3.A.3. 3.B, 3.G.2.e, 4, 4.D, and 5 definition of MEP. On those grounds, the permit must be

20 invalidated.

21

22

23

___________________________

24 12 It is worth noting that while in footnote 2 to WQ 2001-15, the State Board asserts that certain

25 provisions in a municipal permit requiring permittees to demand appropriate controls for discharges
“into” their systems are appropriate (citing 40 C.F.R. § 122.26(d)(2)(iv)(D)), the provision quoted

26 by the State Board is expressly limited to discharges from “construction sites.” 40 C.F.R.

§ 122.26(d)(2)(iv)(D). Petitioners do not argue that they have no responsibility to regulate
27 discharges from “construction sites.”
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I VII. CONCLUSION

2

3 briefs, judgment should be granted in favor of Petitioners and a writ of mandate issue.

4 Dated: March 22. 2004 LLOYD W. PELLMAN
County Counsel

5 PETER J. GUT] ERREZ
Senior Deputy County Counsel

6 TRACY SWANN
Deputy County Counsel

7
BURHENN & GEST LLP

8 HOWARD GEST
DAVID W. BUR1-IENN

9

10
By: [Original Signature on File with Court]_

II Howard Gest
Attorneys for Petitioners County of Los Angeles

12 and Los Angeles County Flood Control District

13 BURKE, WILLIAMS & SORENSEN, LLP
RUFUS C. YOUNG, JR.

14 AMY E. MORGAN

15

16
By:

_______________

Amy Morgan
I 7 Attorneys for Petitioners City of Aihambra,

Los Angeles County Economic Development
18 Corporation, City of El Segundo, City of Industry,

City of Lakewood. City of Santa Clarita,
19 And City of Torrance

20
RICHARDS. WATSON & GERSHON

21 JOHNJ.HARRIS
EVAN J. MCGINLEY

22

23
By:

______________

24 John Harris
Attorneys for Petitioners and Plaintiffs,

25 The Cities of Monrovia, Norwalk.
Rancho Palos Verdes, Artesia, Beverly Hills,

26 Carson. La Mirada and Westlake Village

27
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For the foregoing reasons, and the reasons set forth in Petitioners’ additional individual
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BURKE, WILLIAMS & SORENSEN, LLP
RUFUS C. YOUNG, JR.
AMY E. MORGAN

By: _[Original Signature on File with Court]
Amy Morgan

Attorneys for Petitioners City of Alhambra.
Los Angeles County Economic Development
Corporation, City of El Segundo, City of Industry,
City of Lakewood. City of Santa Clarita,
And City of Torrance

RICHARDS. WATSON & GERSHON
JOHN J. HARRIS
EVAN J. MCGINLEY

By: [Original Signature on File with Court]_
John Harris

Attorneys for Petitioners and Plaintiffs,
The Cities of Monrovia, Norwalk,
Rancho Palos Verdes, Artesia, Beverly Hills,
Carson, La Mirada and Westlake Village

RUTAN & TUCKER, LLP
RICHARD MONTEVIDEO
MICHAEL R.W. HOUSTON

By: [Original Signature on File with Court]_
Richard Montevideo

Attorneys for Petitioners/Plaintiffs
Arcadia et al.
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1 PROOF OF SERVICE

2 Re: IN RE L.A. COUNTY MUNICIPAL LITIGATION [Cities ofArcadia, el a!. v. RWQcB,
LASC Case No. BS080548; Angeles v. R WQcB, LASC Case No. BS080753; County ofLos Angeles
v. R WQcB, LASC Case No. BS080758; City ofAihambra v. R WQCB, LASC Case No. B308079];

4 Los Angeles County EDC v. R WQCB, LASC Case No. BSO8O 792; Cliv ofMonrovia, ci al. v.
RWQCB, LASC Case No. BS 080807]

6 1 declare as follows:

7 1 am employed in Los Angeles County. I am over the age of 1 8 and not a party to the within

8 entitled cause. My business address is 624 S. Grand Avenue, 22’ Floor, Los Angeles, California
90017.

On March 22, 2004, at my place of business, at Los Angeles. California, I served the

10 attached:

PETITIONERS’ COORDINATED OPENING TRIAL BRIEF
11 ON CERTAIN PHASE I WRIT OF MANDATE ISSUES

12 on the interested parties in this action.

13

14
By Verilaw — a true and correct copy of the document was electronically served to counsel
of record by electronic transfer of the document file via the Internet to Verilaw on

15 March 22, 2004 [Pursuant to “Order Authorizing Electronic Service of Court-filed
Documents” entered in this litigation on June 18, 2003.

I declare under penalty of perjury under the laws of the State of California that the foregoing
17 is true and correct.

18 Executed on March 22. 2004, at Los Angeles, California.

19

20

21

____________[Original

Signature on File with the Court]
22 Danette Arm stead

23

24

25

26

27

28


