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SAN DIEGO UNIFIED PORT DISTRICT 
THOMAS A. RUSSELL, ESQ. 
ELLEN GROSS, ESQ. 
3165 Pacific Highway 
P.O. Box 120488 
San Diego, CA 92112 -0488 
Tel: (619) 686 -6219 
Fax: (619) 686 -6444 

BROWN & WIN l'ERS 
WILLIAM D. BROWN, ESQ. 
wbrown @brownandwinters.com 
SCOTT PATTERSON, ESQ. 
spatterson @brownandwinters.com 
120 Birmingham Drive, Suite 110 
Cardiff By- The -Sea, CA 92007 
Tel: (760) 633 -4485 
Fax: (760) 633 -4427 

Attorneys for Petitioner 
SAN DIEGO UNIFIED PORT DISTRICT 

STATE OF CALIFORNIA 

STATE WATER RESOURCES CONTROL BOARD 

In the Matter of the Petition of 

SAN DIEGO UNIFIED PORT DISTRICT 

For review of Order No. R9- 2013 -0093 

California Regional Water Quality Control 
Board, San Diego 

PETITION NO. 

PETITION FOR REVIEW 

Water Code § 13320 

REQUEST FOR IMMEDIATE STAY 

Water Code §13321 

REQUEST FOR CONSOLIDATION 

23 CCR §2054 

Pursuant to California Water Code Section 13320 and California Code of 

Regulations, Title 23, Section 2050, the San Diego Unified Port District ( "Port ") petitions 

the State Water Resources Control Board ( "State Board ") to review and modify the final 

decision of the California Regional Water Quality Control Board, San Diego Region 

( "Regional Board "), in adopting Waste Discharge Requirements ( "WDR ") Order No. R9- 
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2013 -0093 ( "the Order "). The Order improperly names the Port as primarily liable for 

compliance with the WDRs. A copy of the Order is attached as Attachment A. 

A review of the record confirms this decision was arrived at by an incorrect 

application of the facts and the proper legal standard as well as improper considerations by 

members of the Regional Board. The Port strongly supports the remediation of the 

contaminated sediments identified in Cleanup and Abatement Order R9- 2012 -0024 

( "CAO "). The Port has long supported and been instrumental in assisting the Regional 

Board in its remediation efforts, efforts which the Regional Board staff ( "Staff') recognized 

in the CAO proceeding. However, the Port is not an appropriate party to be named as a 

discharger in the present Order, which establishes WDRs applicable to the dredging, 

dewatering and disposal of these sediments being performed by other parties. The Regional 

Board's decision to name the Port as a primary discharger is in direct opposition to past 

policy of the State Board, is legally and factually untenable, based on improper 

considerations and tainted by improper and misguided animus. As such, the Port 

respectfully requests the State Board reverse the Order and have the Port removed as a 

primary discharger. 

I. 

Names and Contact Information of Petitioner 

The name and address of the Port is: 

San Diego Unified Port District 
Thomas Russell, Port Attorney 
Ellen Gross, Assistant Port Attorney 
P.O. Box 120488 
San Diego, CA 92112 -0488 

The Port can be contacted through its legal counsel: 

Brown & Winters 
William D. Brown 
wbrown @brownandwinters.com 
120 Birmingham Drive, Suite 110 
Cardiff, CA 92007 -1737 
Telephone: (760) 633 -4485 
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II. 

SPECIFIC ACTION OF THE REGIONAL BOARD TO BE REVIEWED 

The Port requests that the State Board review the Regional Board's decision to name 

the Port as a primarily liable discharger responsible for complying with the WDRs in the 

Order. The Port is merely a non -operating landowner of certain areas leased to other parties 

where sediments will be dredged, dewatered, and removed. As a non -operating landowner, 

the Port should not be named on the Order and, at most, should be limited to a position of 

secondary responsibility for compliance with the WDRs in the Order. The Regional Board's 

contrary decision to ignore Staff recommendation and to name the Port as a primarily liable 

party is unsupported by the facts or law. Moreover, this determination was motivated by 

transparently improper considerations that treated the Port unequally and deprived it of its 

basic due process rights. For these reasons, the Regional Board's decision was both an 

abuse of its discretion and arbitrary and capricious. As such, the Port should be removed as 

a primary discharger from the Order, or, in the alternative, placed in a position of secondary 

liability. 

III. 

DATE ON WHICH THE REGIONAL BOARD ACTED 

The Regional Board adopted Order No. R9- 2013 -0093 on July 10, 2013. 

IV. 

STATEMENT OF REASONS WHY THE REGIONAL BOARD'S ACTIONS 

WERE INAPPROPRIATE OR IMPROPER 

The Shipyard Sediment Site is an area of contaminated sediments in the San Diego 

Bay. For years, the Port supported the Regional Board's efforts to approve a CAO at this 

site. While the shipyards spent significant years and money arguing that no action was 

necessary and that natural attenuation would suffice, the Port supported the Regional 

Board's recommendation to pursue dredging of the contaminated soils and provided 

technical support to that end. To help bridge the distance between the Regional Board and 

the other dischargers, the Port was instrumental in instituting a mediation process. 
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Likewise, the Port has long assisted the Regional Board in addressing various environmental 

issues throughout the San Diego Bay. So much so, that in the hearing for the adoption of the 

CAO, David Gibson agreed that the Port has been the Regional Board's "best, and 

sometimes, only friend." (Attachment E [11/16/11 Hearing Transcript] at 155:24 -25.) 

The Regional Board ultimately issued a CAO imposing general responsibility for 

remediating the Shipyard Sediment Site upon a group of dischargers, nearly all of whom 

have appealed this CAO in one form or another. These same dischargers have long been 

involved in federal litigation seeking to adjudicate the proper legal allocation of any such 

liability for the Shipyard Sediment Site. While the Port also appealed various issues 

regarding the cited bases for Port liability and has been involved in the ongoing allocation 

litigation, it fully supports the remedial approach and has done nothing to impede remedial 

efforts. 

In contrast to the obligations in the CAO, the present Order establishes WDRs 

applicable to the tasks of dredging, stockpiling, dewatering and disposing of the sediments. 

These tasks will be performed by the two shipyards, NASSCO and BAE. The sediment 

stockpiling and dewatering for the North Project Site will be done on property leased by the 

Port to BAE and the South Project Site on property leased by the U.S. Navy to NASSCO. In 

the July 10, 2013 hearing ( "Hearing ") on the Order, and in response to obvious 

misunderstandings regarding the nature of the proceeding, both Staff and Regional Board 

counsel ( "Counsel ") repeatedly and correctly noted that the analysis and basis for naming 

dischargers on the Order is different from the analysis and basis for naming dischargers 

under the CAO. 

Using the correct analysis, Staff recommended an Order naming as dischargers the 

parties that would be performing the day -to -day tasks that implicate WDR compliance and 

monitoring - NASSCO, BAE and the North and South San Diego Bay Environmental 

Restoration Funds. Staff noted that landowners of the property on which such tasks were 

performed are not generally named at all on WDRs and should at most be limited to a 

position of secondary liability. This conclusion was based on the well- established policy of 
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State and Regional Boards as well as a prior written agreement between the State and 

Regional Board and the Port under which the Port is to be given the opportunity to obtain 

WDR compliance from its lessees for their operations, prior to any enforcement by the 

Regional Board against the Port. 

Staff's recommendation rested soundly on a long line of State and Regional Board 

Orders illustrating the appropriate standard for naming a party as secondarily liable on 

WDRs. In brief, the appropriate standard for determining primary vs. secondary liability is 

whether or not the party initiated or contributed to the discharge, and whether those parties 

who created or contributed to the discharge are performing the required tasks associated 

with the WDRs. Rather than focus on these factors, partly at the prompting of self - 

interested but factually unsupported and legally unsound arguments by NASSCO and BAE, 

the Regional Board relied upon other extraneous and legally immaterial considerations. 

These factors included such immaterial points as the state of the funding and allocation 

disputes, orphan share analysis, and whether the Port had been a "good citizen." Comments 

from the Regional Board reflected inappropriate and baseless animus toward the Port, 

favoring personal opinion rather than sound legal and factual analysis. 

The Regional Board's actions are legally unsupportable. Setting aside the critical 

fact that Staff did not make or support any of the charges and claims leveled against the 

Port, these unsupported claims apply equally to every other discharger. Yet, none of these 

other dischargers were named on the Order precisely because these considerations were not 

a proper basis for such action. In fact, the Regional Board's failure to exercise proper 

discretion has resulted in the Port being treated differently from the most similarly situated 

party - the U.S. Navy. Despite also being a non -discharging landowner, the U.S. Navy is 

not named as a discharger on the Order. As a result, the Port has more responsibility than 

the U.S. Navy for ensuring WDR compliance associated with tasks performed by the 

shipyards at the U.S. Navy's property. This inexplicable result highlights the Regional 

Board's manifest abuse of discretion in naming the Port on the Order. This abuse of 
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discretion must be reversed and the Port should be removed as a discharger or, alternatively, 

placed in a position of secondary liability. 

These reasons and the legal authority supporting the Port's position shall be 

discussed in greater detail in Section VII, below. 

V. 

MANNER IN WHICH PORT IS AGGRIEVED 

If the Regional Board's determination of the Port being a primarily liable discharger 

is not reversed, the Port will incur significant costs of compliance and regulatory oversight 

that should be borne by the primary dischargers. In addition, if the primary discharger 

designation of the Port is not removed, the Port will be subject to significant costs for 

compliance and oversight for the "S- Lane," property the Port does not own, operate or have 

any control over. Absent reversal of the Regional Board's findings, new precedent will be 

created overturning decades of State Board policy regarding secondary liability designation 

thereby increasing the possibility the Port will be exposed to similar liability in the future. 

VI. 

REQUESTED STATE BOARD ACTION 

Pursuant to California Water Code Section 13320(c), the Port requests that the State 

Board find the Regional Board abused its discretion and acted arbitrarily and capriciously by 

naming the Port as a primary discharger in WDR Order No. R9- 2013 -0093. 

The Port requests the State Board modify the WDRs adopted by the Regional Board 

to remove the Port as a Discharger. (23 CCR §3869(a)(3).) In the alternative, the State 

Board should set aside the WDRs and direct the Regional Board to take the appropriate 

action and remove the Port as a Discharger. (Id. at §3869(a)(4).) 

As discussed herein, a number of arguments made by other dischargers and relied 

upon by the Regional Board overlap with and implicate liability issues raised and discussed 

by the Port in its petition regarding CAO No. R9- 2012 -0024 ( "CAO Petition "), filed with 

the State Board on April 13, 2012. Accordingly, the Port requests that the State Board 
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consolidate this instant petition with the CAO Petition currently pending with the State 

Board. The State Board "may order two or more proceedings which are legally or factually 

related to be considered or heard together ", absent a sufficient showing of prejudice. (23 

CCR § 2054.) 

VII. 

STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL ISSUES 

There is no evidence in the record that the Port will be conducting or overseeing the 

day -to- -day operations of the dredging, stockpiling and removing of sediments for which the 

WDRs was issued. Accordingly, as a non -operating public entity Iandlord, the Port should 

not be named as a primary discharger in Order R9- 2013 -0093. At most, the Port must only 

be named secondarily liable. As set forth fully below, the Regional Board's adoption of the 

WDRs and its findings was both an abuse of its discretion and arbitrary and capricious. The 

evidence demonstrated at the Hearing confirms that the decision to name the Port a primary 

discharger was not grounded in any proper legal or factual basis but by improper animus and 

bias against the Port. 

A. The Regional Board Abused its Discretion in Naming the Port as a 

Primarily Responsible Discharger 

The Order is the culmination of circulated draft versions and comments by interested 

parties. Staff worked diligently to conduct a thorough analysis of the facts and law and 

concluded, consistent with State and Regional Board policy, that the Regional Board should 

not name the Port as a primary discharger in the Order. Staff recommended the Port not be 

named at all as a discharger, or, alternatively, be named only in a position of secondary 

liability under which the Port would be responsible for compliance with the WDRs in the 

event of noncompliance by the primary dischargers (the shipyards). 

In Staffs Final Response to Comments, Staff acknowledged that various State Board 

Orders and policy memoranda clearly establish that it is not the customary practice of the 

Regional Board to name the Port as primarily responsible in WDRs or NPDES permits 

issued to its tenants, nor is such an approach advisable. (Attachment C [Final Response 
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Comments] p. 27 -28, comment 39.) At the Hearing, no party presented any sound factual or 

legal basis for rejecting Staff recommendation. Rather, the Regional Board apparently 

accepted as persuasive legally immaterial and factually unsupported points and accusations 

made against the Port - points and accusations not voiced or supported by Staff, but by the 

other dischargers. Comments from the Regional Board further disclosed apparent bias and 

prejudice against the Port. In sum, the Regional Board abused its discretion by failing to 

provide a legally and factually sound basis for departing from the authority dictating that a 

non- operating landowner not be named primarily liable for WDR compliance. 

a. The Record Demonstrates no Legal or Factual Grounds Upon Which 

the Regional Board may Rely to Name the Port Primarily Liable for 

the WDRs 

Abuse of discretion is established if the Regional Board did not proceed "in the 

manner required by law, the order or decision is not supported by the findings, or the 

findings are not supported by the evidence." (Cal. Code. Civ. Proc. §1094.5(b).) By "abuse 

of discretion ", it is meant that the findings of the Regional Board were not supported by 

substantial evidence or that the administrative agency did not proceed in the manner 

required by law. (Fort Mojave Indian Tribe v. Department of Health Services (1996) 38 

Cal.App.4th 1574, 1599.) 

"[I]f the word `substantial' means anything at all, it clearly implies that such 

evidence must be of ponderable legal significance. Obviously the word 

cannot be deemed synonymous with `any' evidence. It must be reasonable in 

nature, credible, and of solid value; it must actually be "substantial" proof of 

the essentials which the law requires in a particular case." 

(Bank of America v. State Water Resources Control Bd. (1974) 42 Cal.App.3d 198, 213 

(citation omitted).) Staffs recommendation clearly stated the correct legal and factual 

analysis justifying the Port's absence from the Order. In contrast, the points urged by the 
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dischargers, and accepted by the Regional Board, are not legally substantial and cannot 

support naming the Port as a primarily responsible discharger. 

i. Because the Port is a non -Operating Landlord which is not 

Performing the Operations Subject to WDR Monitoring and 

Compliance, the Regional Board Abused its Discretion in 

Naming the Port as a Primarily Responsible Discharger in the 

Order 

The Porter -Cologne Water Quality Control Act (Water Code §§13000, et seq.) 

requires that "a person discharging waste, or proposing to discharge waste, within any 

region that could affect the quality of the waters of the state, other than into a community 

sewer system, shall file with the regional board a report of the discharge." (Water Code 

§13260(a)(1).) Here, the WDRs acknowledge that the San Diego Bay Environmental 

Restoration Fund - North and the San Diego Environmental Restoration Fund -South 

(collectively "Trusts ") submitted the Reports of Waste Discharge. The WDRs, in turn, apply 

to the tasks of dredging, dewatering and disposal of the sediments. The shipyards - not the 

Port - will be performing these day -to -day tasks at facilities operated and controlled by 

NASCCO and BAR Accordingly, the Regional Board appropriately named these four 

entities as primary dischargers in the Order. 

By way of contrast, the Port's limited role in these tasks pertains to its position as a 

non -operating landlord at some of the property where these tasks will be performed. The 

Port will exercise no control over these day -to -day operations and the associated compliance 

with the WDRs. The Porter -Cologne Act does not require that non -operating landlords be 

named as dischargers in permits and WDRs sought by or on behalf of their tenants. Federal 

regulations implementing the Clean Water Act make clear that "When a facility or activity is 

owned by one person but is operated by another person, it is the operator's duty to obtain a 

permit." (40 C.F.R. §122.1(b).) 

Indeed, it is impossible for the Port, which has no right to unrestricted daily access to 

the secured shipyards, to perform the activities necessary to comply with the WDRs. The 
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myriad of requirements include implementation of numerous on -site best management 

practices, and sampling and monitoring activities. (Attachment A [WDR Order No. R9- 

2013- 0093], Section V (Constructing Best Management Practices), Section VII (Monitoring 

Requirements) and Section VIII (Reporting Requirements).) It should be evident that the 

Port cannot properly be responsible for compliance respecting conditions and tasks it does 

not control. While the Port is ready to assist the Regional Board with the implementation of 

the WDRs, it can do so from the legally proper position as a non -operating public entity 

landlord, subject, at most, to secondary liability for WDR compliance. 

ii. Because the Port is a Non -Operating Landlord Subject at 

Most to Secondary Liability, the Regional Board Abused its 

Discretion in Naming the Port as a Primary Discharger in the 

Order 

The foregoing is supported by a formidable and unbroken chain of State Board 

authority, cited by Staff in its recommendation. It has long been the policy of the State 

Board that non -operating landowners "should not be held responsible for the day -to -day 

compliance with waste discharge requirements" relating to tenants' operations. (See, e.g., In 

the Matter of the Petition of the San Diego Unified Port Dist. ( "Port Petittion "), SWRCB 

Order No. WQ 90 -3; In re Petition of Southern California Edison Company, SWRCB Order 

No. WQ 86 -11.) The Port is also a public entity landlord which is entitled to additional 

deference from the Regional Board and is afforded the opportunity to obtain compliance 

from its tenants prior to any enforcement action taken by the Regional Board against it. (See, 

Port Petition, SWRCB Order No. WQ 90 -3 at 12 ( "[B]ecause the Port District is a public 

agency, it should ... be afforded the opportunity to obtain compliance from the tenant prior 

to enforcement by the Regional Board against the Port District. "); see also In re Petition of 

US. Department of Agriculture, Forest Service, SWRCB Order No. WQ 87 -5 at 5 ( "[t]he 

Forest Service deserves the opportunity to exercise its own authority before the Regional 

Board holds it responsible for any violations of the [permit] requirements. ").) 

io 
Petition for Review of Order Yo. R9- 2013 -0093 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

The policy to not name non -operating landlords in WDRs mirrors a long line of past 

State Board authority relating to secondary liability in cleanup orders. (See, Petition of 

Wenwest, WQ 92 -13, p. 9 (non -operating landlords "should be required to perform the 

cleanup only in the event of default by [dischargers]." (emphasis added)); Petition of 

Schmidl, WQ 89 -1, p. 4 ( "primary cleanup and abatement responsibility on [discharger's] 

shoulders and specifically requires [non -discharging landlords] to assume the burden only 

upon [discharger's] failure to perform." (emphasis added)); Petition of Prudential 

Insurance Company, WQ 87 -6, p. 5 (Regional Board ordered to modify its order to provide 

that non -discharging landlord was required to comply with order only upon "determination 

and actual notice to [the non -discharging landlord] that [the dischargers] ha[ve] failed to 

comply. ") 

In addition to the above authority, the State and Regional Boards and the Port 

mutually agreed to apply this standard to WDR and NPDES permits issued to the Port's 

tenants for their operations. The agreement arose from the Port's challenge to being named 

by the Regional Board in amendments to WDR/NPDES permits issued to six of its boatyard 

and shipyard tenants, including NASSCO and BAE. (Attachment G, [July 2, 1990 letter 

from David B. Hopkins] .) The 1990 Agreement provided that the following language would 

be included in the tenant's permits: 

"The Regional Board will notify the Port District of any violation by [the tenant] 

of any permit conditions, for the purpose of obtaining the assistance of the Port 

District in attempting to obtain compliance by [the tenant]. The Port District is 

not primarily responsible for compliance with the permit requirements. The 

Regional Board will not take enforcement action against the Port District for 

violations by [the tenant] after the Port District has been given notice of the 

violations, and until after the Regional Board has issued against [the tenant] 

either a cleanup and abatement order, cease and desist order, or complaint for 

administrative civil liabilities." 
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(See Attachment G, p. 17 -18, hereto.) 

Consequently, it has been the Regional Board's long -standing practice not to name 

the Port as a primary discharger in WDR permits issued to its tenants, including those issued 

to NASSCO and BAE for their operations at the Shipyard Sediment Site. (Attachment G, 

[SDRWQCB Order No. R9- 2002 -0161 (issued to Southwest Marine, Inc., which is now 

BAE Systems)]; [SDRWQCB Order No. R9- 2003 -0005 ( NASSCO)] p. 20 -23.) For 

example, in the most recent WDR/NPDES permits issued by the Regional Board to these 

shipyards, the Port was not named as a discharger at all. (Attachment G, [SDRWQCB Order 

No. R9- 2009 -0080, as modified by Order No. R9 -2010 -0090 (BAE)]; [SDRWQCB Order 

No. R9 -2009 -0099 (NASSCO)] p. 25 -50.) 

Staff clearly and correctly articulated there are only certain circumstances in which 

the Port may be properly named as a primary discharger in WDRs under the California' 

Water Code. The Port can be named, but only with "the provision that 1) the WDRs should 

not hold the Port District responsible for the day to day operation of the regulated facilities 

or for monitoring requirements and 2) the WDRs must provide the Port District with the 

opportunity to attain tenant compliance prior to the San Diego Water Board enforcement 

action against the Port District." (Attachment C [Final Response to Comments] p. 27 -28, 

comment 39.) In sum, as a non -operating public entity landlord, the legal authority above 

confirms the Port should not have been named as a discharger or, alternatively, should have 

been limited to a position of secondary liability as outlined in Staff comments. 

iii. Under No Circumstances can the Port be Held Responsible for 

Work at the "S- Lane," Which is Owned by the U.S. Navy and 

Operated by NASSCO 

As noted, the Port is merely a non -operating public entity landlord with respect to the 

work subject to the WDRs. As such, there is no legal or factual basis for imposing any 

liability upon the Port for tasks performed by the shipyards on property that the Port does 
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not lease or hold in trust. This includes the "S- Lane" area proposed by NASSCO and the 

South Restoration Fund for use as a sediment staging and offloading area. 

The WDRs define the "Project Location" as including "the 2.5 acre S -Lane Parcel 

sediment staging and offloading area for the South Project Site, located on the NASSCO 

leasehold on the north side of Chollas Creek." (Attachment A [WDR Order No. R9 -2013- 

0093] II. H.) The WDRs further acknowledge that the "Southern Project sediment staging 

and stockpile area is located on property owned by the United S[t]ates Navy and leased to 

NASSCO." (Id., IL F.) The Port has no involvement, as non -operating landowner or 

otherwise, with the "S- Lane." 

The WDRs seek to make all Dischargers liable for all work to be performed under 

the WDRs wherever located. (Id., II. K. (prescribing best management practices for the 

"sediment staging areas "); IX. ( "The Discharger must comply with all conditions of this 

Order... ").) The WDRs as proposed would unlawfully require the Port to undertake work 

over which it has no right to exercise any jurisdictional authority pursuant to the Port Act 

(Harb. & Nay. Code. App. 1). 

Staff acknowledged this in its Final Comments stating that the Port does not own the 

property, will have no knowledge of the activity or ability to control the discharge on the 

land. (Attachment C [Final Response Comments] p. 28 -29, Comment 41.) The Regional 

Board acknowledged this issue as well as identified by Chairman Morales comments during 

the Hearing. (Attachment D [Hearing Transcript] p. 105.) However, in the Regional Board's 

haste to impose liability upon the Port in contravention of Staff recommendation, this issue 

was either overlooked or cast aside. Because there is no legal basis for holding the Port 

responsible for WDR compliance associated with work performed by the shipyards at the 

"S- Lane," the Order must be reversed on this basis as well. 

b. The Regional Board Erred in its Reliance on Legally Immaterial and 

Factually Unsupported Accusations to Name the Port as a Primary 

Discharger in the Order 
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At the Hearing, Staff and Counsel reiterated the correct legal and factual analysis 

applicable to the Port's role in the Order. Mr. Barker noted that "[t]his Order is regulating 

discharges from a remediation project that is intended to implement the requirements of the 

CAO. And so we have named in this order the parties that applied for the permit and are 

going to be serving as the project operators." (Attachment D [Hearing Transcript] p. 62.) 

Counsel stated further that "waste discharge requirements are usually issued to first the 

entities who applied for them who will actually conduct the activities, and in some instances, 

to the landowner." (Attachment D [Hearing Transcript] p. 63].) 

Despite this sound instruction, several inappropriate and immaterial rationales for 

attaching primary liability to the Port were proposed at the Hearing - not by Staff, but by 

other dischargers. These misguided attacks on the Port were entertained and echoed by the 

Regional Board itself. These included the extraneous and legally unsound arguments 

prompted by Nassco, BAE and the U.S. Navy regarding the state of funding for the various 

CAO compliance tasks and related allocation issues, the Port's status as a named discharger 

in the CAO, and the Port's willingness to be a "good citizen" with regard to the cleanup of 

the contaminated Shipyard Sediment Site. The Regional Board's discretion must be affixed 

to proper legal and factual analysis. The complete absence of a proper analysis is evident in 

the record of the Hearing and constitutes an abuse of discretion requiring removal of the Port 

from the Order. 

i. Equitable Allocation and the Status of Funding Issues are 

Improper Considerations in Determining Whether the Port 

Should Appropriately be Named in a WDR 

One of the shipyards' primary attacks on the Port involved the unresolved liability 

allocation issues amongst all the dischargers being handled in the ongoing federal litigation. 

However, issues of allocation are not the province of the Regional Board, a point it 

acknowledged. (Attachment D [Hearing Transcript] p. 95 -96.) Using an ongoing larger 

allocation dispute into the process as the factor for determining primary liability has no 

support in the law and is directly contrary to clear authority. A primarily responsible party 
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must meet its administrative liability and deal with allocation issues involving other parties 

in a different forum. (Petition of Union Oil Company of California, WQ 90 -2.) 

This conclusion is reflected in the general authority governing the proper position of 

a non -operating public entity landowner with respect to WDRs - at most, such parties 

should be secondarily liable and responsible for compliance with WDRs only when the 

primary dischargers are in actual noncompliance. (See, Petition of Wenwest, WQ 92 -13; 

Petition Schmid!, WQ 89 -1; Petition of Prudential Insurance Company, WQ 87 -6.) Nothing 

in this authority suggests, much less holds, that a primarily responsible party can force a 

non -operating public entity landowner into primary liability by introducing unresolved 

allocation issues that are being appropriately handled in a different forum. Under the law, 

NASSCO and BAE are the primary dischargers for the WDRs because they are the parties 

operating and overseeing the dredging, dewatering and disposal projects. In this position, 

they are responsible for compliance and non -operating public entity landlords such as the 

Port are only required to bear responsibility, if at all, when the operating parties are in non- 

compliance. Such noncompliance has not occurred and the issues raised by the shipyards 

will be resolved in due course in the proper forum, as the law intends. 

In sum, equitable allocation issues have no proper bearing on whether a non - 

operating public entity landlord is named as a discharger in a WDR. Accordingly, the 

Regional Board overstepped its discretion in considering this as a factor in determining the 

Port to be primarily liable because the Port could assist in funding the dredging activities for 

which the WDRs are regulating. 

ii. The Regional Board's Reliance on the Port's Status as a 

Discharger in the CAO is an Improper Basis for Naming the 

Port as a Primary Discharger in the WDR 

Similarly, the primary dischargers, primarily NASSCO, argued throughout that the 

Port should be named primarily responsible because of its position as a discharger under the 
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CAO. t Again, such an argument could not support naming the Port as primarily responsible 

for WDR compliance under the Order. As Staff and Counsel repeatedly and correctly 

pointed out to the Regional Board during the Hearing, the assessment of responsibility under 

the Order is wholly separate and distinct from the issue of CAO liability. (Attachment D 

[Hearing Transcript] p. 61 -64.) The CAO addresses contamination in the San Diego Bay. 

The WDRs specifically addresses the discharge requirements associated with the day -to -day 

tasks of dredging, dewatering, and disposing of the sediments once removed from the San 

Diego Bay, tasks that will be performed by NASSCO and BAE. Indeed, if this were a sound 

argument, every discharger named in the CAO must be named in the WDRs. Again, this is 

not the case. Staff expressly omitted several of the dischargers from the Order specifically 

because they do not have control over the day -to -day operations, maintenance and 

compliance with the WDRs. (Attachment D [Hearing Transcript] p. 61 -62, in which Staff 

clearly lays out the grounds for naming certain parties in WDRs.) In addition, these other 

parties were not the entities named in the permit application so they were not named as 

dischargers in the Order, as discussed above. 

Any analysis that aligns the Port's liability as a discharger with its designation as 

such in the CAO is thus fundamentally flawed and unsustainable. The only permissible 

consideration is the role of the party to the tasks requiring WDR compliance. These tasks 

are going to be performed by NASSCO and BAE. The Port will not be involved in any way. 

Accordingly, the Port should be removed from the Order, or in the alternative, named only 

secondarily liable, consistent with previous Regional Board Orders. 

iii. The Allegations of Noncooperation by the Dischargers and the 

Regional Board are Factually Unsupported and Improper as a 

Basis for Naming the Port as a Primary Discharger 

Throughout the Hearing, the shipyards argued that the Port should be named as a 

primary discharger because the Port had not been adequately cooperating throughout the 

This argument necessarily depends upon the validity of the Port's position as discharger under the CAO, a 
point addressed in the Port's CAO Petition. To avoid any potentially divergent or inconsistent determinations, 
the Port requests consolidation of the present petition with the CAO Petition. 
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process. Apparently encouraged by such baseless claims, the Regional Board repeatedly 

accused the Port of not being a "good citizen" and being irresponsible for supporting Staff's 

recommendation to omit the Port from the Order. (Attachment D [Hearing Transcript] p. 

46:9 -10, 18 -19; 57:15 -19; 58:4 -8; 108:18 -22.) 

Notably, no one from Staff, involved in the implementation of both the CAO and the 

Order, voiced or endorsed these untenable views. Contrary to the self- interested statements 

by the dischargers and misguided comments from more recently appointed Regional Board 

members, the actual state of the facts confirms that, in the words of the Regional Board's 

executive director, the Port has been one of the "best and only friends" of the Regional 

Board. 

The Port has worked diligently for many years with the Regional Board to promote 

and effectuate the cleanup of this Site. The Port has consistently been the driving force 

behind this project, bringing the shipyards and other primary parties to the table with the 

Regional Board. Notably, while the primary dischargers and certain Regional Board 

members felt the need to attack the Port under this theory, Staff stood steadfast in its 

recommendations to remove the Port from the Order and had no negative comments 

regarding the Port's involvement in this matter. 

The Port has always acted as a responsible steward of the San Diego Bay and 

assisted the Regional Board. As noted in our CAO Petition, the Port has a lengthy history of 

working cooperatively with the Regional Board on a number of sites throughout the San 

Diego Bay. (Attachment F [Port CAO Petition] p. 9.) Consistent with this role, Staff 

proposed a Tentative Order that did not include the Port as a Discharger. (Attachment B 

[Draft Tentative Order No. R9 -2013 -0093 (July 5, 2013)]; Attachment C [Final Response 

Comments] p. 7 -8, 27 -29.) During the Hearing, the Staff again stated that it recommended 

that the Port be removed from the WDRs as a responsible party and explained its rationale. 

(Attachment D [Hearing Transcript] p. 17: 16 -19, 60: 18 -25, 101:7 -9.) 

In light of this history, the contrary contentions of the dischargers and the Regional 

Board regarding the Port's position are meritless. The Port came to the Hearing in the 
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position of not being named on the Order. At the Hearing, the Staff fully endorsed and 

recommended its position, based on sound legal authority. Staff never suggested the Port 

had been obstreperous or an obstacle to the objectives of the remediation. The only 

dissenting view was offered by the dischargers, who had an obvious bias and self -interest in 

attacking the Port and demanding that Staffs recommendation be rejected on patently 

immaterial considerations. In this context, the Regional Board's apparent view that the Port 

should have immediately abandoned its position (and Staffs position) in the interests of 

being a "good citizen," is unfathomable and without support. 

In sum, the Port has not been, and will not be, an obstacle to the performance of the 

CAO or the tasks subject to the WDRs in the Order. Neither the dischargers nor the 

Regional Board could articulate any factual support for their attacks on the Port, apart from 

the existence of ongoing allocation issues common to all of the dischargers. In 

contravention to these allegations, the Port has supported the process and the Regional 

Board, as acknowledged by the Regional Board's executive director. In light of these facts, 

the comments attacking the Port cannot be credited, much less cited as a basis for naming 

the Port on the Order. 

B. The Regional Board's Unequal Treatment of the Port Constitutes an Abuse 

of Discretion and Amounts to a Violation of the Port's Equal Protection 

Under the Law 

The Equal Protection Clause ensures that "all persons similarly situated should be 

treated alike." (City of Cleburne v. Cleburne Living Ctr., Inc. (1985) 473 U.S. 432, 439.) 

The equal protection guarantee protects not only groups, but individuals who constitute a 

"class of one." (Viii. of Willowbrook v. Olech (2000) 528 U.S. 562, 564; SeaRiver Maritime 

Fin. Holdings, Inc. v. Mineta (9th Cir. 2002) 309 F.3d 662, 679.) Where state action does 

not implicate a fundamental right or a suspect classification, a "class of one" equal 

protection claim can be established by demonstrating that a party "has been intentionally 

treated differently from others similarly situated and that there is no rational basis for the 

difference in treatment." (Village of Willowbrook, 528 U.S. at 564.) Where an equal 
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protection claim is based on "selective enforcement of valid Iaws," a party can show that 

another party's rational basis for selectively enforcing the law is a pretext for "an 

impermissible motive." (Freeman v. City of Santa Ana, 68 F.3d 1180, 1187 -88 (9th Cir. 

1995) (internal quotation marks and citation omitted); Armendariz v. Penman (9th Cir. 

1996) 75 F.3d 1311, 1327 (en Banc).) 

As discussed above, the Regional Board justified its decision by entertaining 

erroneous arguments by the shipyards and its own view that the Port should seize the 

opportunity to accept the mantle of liability advocated by the dischargers. While this 

approach is legally unsupportable for the reasons discussed above, the Regional Board's 

actions clearly amounted to disparate treatment of the Port to a level constituting a 

deprivation of equal protection. 

In this case, the Port came under attack for not having yet agreed to a specific 

liability and funding allocation. Yet, as noted, the same can be said of every other 

discharger, none of whom are on the Order. The Port came under attack for filing a petition 

regarding the CAO. Yet, as noted, the same can be said of every other discharger, none of 

whom are on the Order. 

Most dramatically, the Port received inexplicably disparate and unfair treatment as 

compared to the most similarly situated party, the U.S. Navy. Acknowledging this 

similarity, the Staff recommended leaving both the Port and the U.S. Navy off the Order. 

(Attachment D [Hearing Transcript] p. 17:17 -19; Attachment C [Final Response Comments] 

p. 28 ( "In applying similar reasoning [for the decision to remove the Port], the Tentative 

Order will be revised to also exclude the U.S. Navy as a Discharger.... As with the Port 

District, the U.S. Navy is a `non -operating' landowner ... ").) Like the Port, the U.S. Navy 

also sought to have the Order adopted with the U.S. Navy not named as a Discharger. 

(Attachment D [Hearing Transcript] p.80:9 -11.) 

The Regional Board provided no explanation why the Port was named as a primary 

discharger in the Order while the U.S. Navy did not receive similar treatment, nor is there 

any persuasive basis in the record for such disparate treatment. In fact, the U.S. Navy's 
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support of Staff's recommendation was received well by the Regional Board whereas the 

Port's support of Staffs recommendation was met with inexplicable accusations of bad 

citizenry. The only difference in the record is that the shipyards chose to pillory the Port 

while suddenly and inexplicably declining to take a position on the U.S. Navy's similar 

view. 

Even if the Regional Board claimed that there was a rational basis for treating the 

Port and the U.S. Navy differently because it has the discretion under the law to name the 

Port as a Discharger, it is clear that this selective application of the law is a pretext for an 

impermissible motive. (See Freeman, 68 F.3d at 1187 -88.) Disparate treatment motivated 

by improper prejudice is a constitutional violation of due process. (See Squaw Valley Dev. 

Co. v. Goldberg (9th Cir. 2004) 375 F.3d 936, 944 -948 (overruled in part on other 

grounds).) The Regional Board's denial of equal protection based on prejudice against the 

Port is contrary to the law and constitutes an abuse of discretion. For this reason as well, the 

Port should be removed from the Order or, alternatively, placed in a position of secondary 

liability. 

C. Conclusion 

The Port should not be named as a primary discharger in the Order. The Regional 

Board based its decision to designate the Port as a primary discharger on improper and 

imprudent factual and legal issues. Further, the Regional Board's person animus towards the 

Port was not only improper, but also unfounded. The Port has consistently worked together 

with the Regional Board over the years to facilitate the investigation and remediation of the 

Shipyard Sediment Site. The Port completely supports the selected remedial approach and 

will continue to support the Regional Board and this process in any way it can. However, for 

the reasons discussed throughout this petition, the Regional Board's fording of primary 

liability was arbitrary and capricious and constituted an abuse of discretion. Accordingly, 

the Order should be reversed and amended as requested in Section VI, supra. 
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VIII. 

THE PETITION HAS BEEN SENT TO THE REGIONAL BOARD AND TO NAMED 

DISCHARGERS 

True and correct copies of this Petition were sent electronically to: 

Jeannette L. Bashaw, Legal Analyst 
State Water Resources Control Board 
Office of Chief Counsel 
i bashaw@waterboards. ca. gov 

David Gibson, Executive Officer 
San Diego Regional Water Quality Control Board 
Dgibson(waterboards.ca.gov 

This Petition was also sent electronically to the individuals /parties identified in the 

attached proof of service. 

IX. 

SUBSTANTIVE ISSUES AND OBJECTIONS RAISED IN THE PETITION WERE 

RAISED BEFORE THE REGIOANL BOARD 

The Port certifies that the issues set forth above were presented in writing and/or 

orally to the Regional Board in advance of the July 10, 2013 decision on this matter. 

X. 

AN IMMEDIATE STAY AS TO THE PORT IS NECESSARY PENDING STATE 

BOARD REVIEW OF THE CHALLENGED ACTION 

Water Code §13321 and California Code of Regulations, Title 2, Section 2053 

authorize the State Board to issue an immediate stay of WDR Order R9- 2013 -0093 as to the 

Port pending review of this petition is necessary to avoid harm to the Port. As set forth 

below, such a stay is warranted because the Port will suffer harm if no stay issues and the 

WDRs becomes applicable to the Port. The general public, by contrast, will not suffer harm 

if a stay is issued and substantial questions of law and fact remain regarding the Order. 

/// 
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A. There will be Substantial Harm to the Petitioner or to the Public Interest if an 

Immediate Stay is not Granted 

The Port will be subjected to substantial harm if a stay of the WDRs as to the Port is 

not granted. The Order as adopted imposes primary responsibility as a discharger on the 

Port for the obligations set forth in the WDRs. These compliance obligations impose 

potential liability on the Port. However, as discussed at length above, because the Port does 

not have the required control or authority over the areas in which the WDRs are 

implemented, the Port will be put in a position where it will be potentially unable to comply 

with the Order. Regardless of the Regional Board's position, the Port has no effective 

control over the sediment staging and stockpiling locations and has no ability to control day - 

to -day operations of the WDRs. As such, the Port is put in an untenable position where it 

would be impossible for the Port to comply with the WDRs. The Port's potential liability 

would be completely dependent on the primary discharger's - NASSCO, BAE, and the 

Trusts - compliance with the WDRs. 

Pursuant to the WDRs, NASSCO, BAE and the Trusts will be conducting the 

sediment dredging and remediation activities required by the Order. The Port will have no 

involvement in or authority to control the day -to -day operations. Furthermore, the Port 

does not have any direct control over the property being used for sediment staging, 

stockpiling and dewatering. This property is under a Tidelands Use and Occupancy Permit 

issued to San Diego Gas & Electric, which issued a sub - permit to BAE. Finally, the Port 

has no jurisdictional authority over the "S- Lane", which is owned by the U.S. Navy and 

leased to NASSCO. As a result, the Port has no jurisdictional authority or ability to control 

any tasks performed on the property owned by the U.S. Navy and operated by NASSCO. 

The potential liability that the Port faces exclusively as a result of the actions (or 

non -actions) of the other primary dischargers may result in the Port facing sanctions for 

violations of the WDRs. As a public agency, the Port has limited financial resources to pay 

for any potential sanctions. The Port is currently expending significant resources to comply 

with numerous other administrative orders, as well as other programs to protect and enhance 
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the San Diego Bay. If the Port is forced to pay sanctions for violation over which it has no 

control, it may become necessary for the Port to divert funds that were intended for other 

administrative orders and Port programs and services. The diversion of the Port's limited 

resources would cause the Port, and the general public, to potentially suffer substantial harm 

due to the lack of available funds. 

The Clean Water Act (CWA) does not require a permittee to achieve the impossible. 

(Hughey v. JMSDev. Corp., (11th Cir.) 78 F.3d 1523, 1530 cert. den., 519 U.S. 993 (1996) 

( "Lex non cogit ad impossibilia: The law does not compel the doing of impossibilities. ").) 

Naming the Port as a primarily responsible discharger in the WDRs effectively imposes 

terms that are not achievable by the Port and are not permitted by the CWA. (See id.) 

B. There will be no Substantial Harm to Other Interested Persons and to the 

Public Interest if an Immediate Stay is Granted 

In contrast to the harm that the Port will suffer if no stay is issued, there will be no 

substantial harm to other interested persons or the general public by not naming the Port as a 

discharger. The Order names other parties as dischargers that will be directly responsible 

for the day -to -day operations. These parties will still be required to comply with the WDRs 

and will be conducting and supervising the activities necessary to complete the associated 

tasks. Further, these primary dischargers control the locations to be used for sediment 

staging, stockpiling and dewatering. 

As the Port does not have absolute jurisdictional control or authority over these 

areas, the Port not being named as a discharger will not have any effect on the 

implementation of the requirements of the WDRs imposed on the other dischargers. The 

Port will continue to cooperate with the Regional Board and the primary dischargers in its 

role as trustee of a portion of the land included in the WDRs. The other primary dischargers' 

ability to comply with the requirements of the WDR's will not be impaired by the Port's 

absence. Further, the general public will suffer no substantial harm as the implementation of 
the WDRs will continue, regardless of the whether the Port is named as a discharger. 
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C. There Are Substantial Questions Of Fact Or Law Regarding The Disputed 

Action 

As discussed in Section VII, there are substantial questions of both fact and law 

regarding the Port being named as a Discharger on the WDR. These questions include: 

Whether the Regional Board abused its discretion in naming the Port as a 

primary responsible discharger; 

Whether the Regional Board abused its discretion by relying on legally and 

factually immaterial issues to name the Port as a primary responsible 

discharger; 

Whether the Regional Board abused its discretion by naming the Port a 

primary responsible discharger for the "S- Lane," property in which the Port 

has no jurisdictional authority or ability to control; 

Whether the Regional Board erred in considering the Port's status as a named 

discharger in CAO R9 -2012 -0024 to name in as a primary discharger in the 

WDRs; 

Whether the Regional Board violated and deprived the Port of its rights of 

Equal Protection under the law. 

Dated: August 9, 2013 BROWN &I WIN 

í 

By: A 
William D. ro . , sq. 

,'Scott E. Patterson, Esq. 
Attorneys for Designated Party 
SAN DIEGO UNIFIED PORT 
DISTRICT 
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SAN DIEGO UNIFIED PORT DISTRICT 
THOMAS A. RUSSELL, ESQ. 
ELLEN GROSS, ESQ. 
3165 Pacific Highway 
P.O. Box 120488 
San Diego, CA 92112 -0488 
Tel: (619) 686 -6219 
Fax: (619) 686 -6444 

BROWN & WINTERS 
WILLIAM D. BROWN, ESQ. 
SCOTT PATTERSON, ESQ. 
120 Birmingham Drive, Suite 110 
Cardiff By -The -Sea, CA 92007 
Tel: (760) 633 -4485 
Fax: (760) 633 -4427 

Attorneys for Petitioner 
SAN DIEGO UNIFIED PORT DISTRICT 

STATE OF CALIFORNIA 

STATE WATER RESOURCES CONTROL BOARD 

In the Matter of the Petition of: 

SAN DIEGO UNIFIED PORT DISTRICT 

For Review of Order No. R9-2013-0093 

California Regional Water Quality Control 
Board, San Diego 

DECLARATION OF PAUL BROWN IN 
SUPPORT OF THE SAN DIEGO UNIFIED 
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REVIEW AND REQUEST FOR 
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DECLARATION OF PAUL BROWN 

I, Paul Brown, declare and state as follows: 

1. I am an individual and a Senior Asset Manager for the San Diego Unified Port 
District, Petitioner in the above -titled action. I make this declaration in support of the 
Port's Petition for Review and Request for Immediate Stay of California Regional Water 
Quality Control Board, San Diego Region, Waste Discharge Requirements, Order No. R9- 
2013 -0093 ( "WDR "). The facts set forth herein are true and of my own personal 
knowledge, and if called upon to testify thereto, I could and would competently do so 
under oath. 

2. As a Senior Asset Manager for the Port, I am familiar with the legal authority and 
limitations of the Port to implement and comply with WDR. I am also familiar with the 
financial resources available to the Port to achieve compliance with the WDR. 

3. The WDR will immediately subject the Port to potential liability for any violations 
of the order. Despite the imposition of potential liability, the Port does not have the any 
authority or control over the Project described in the WDR or any ability to achieve 
compliance with the WDR. The Port's potential liability will be completely dependent on 
the compliance or non- compliance of the other Dischargers in the WDR. 

4. The Port may be subjected to liability for violations of the WDR due to actions or 
non- actions of other Dischargers that are completely outside of its control. In addition to 
legal liability, these violations may expose the Port to significant sanctions. 

5. Pursuant to the WDR, BAE and NASSCO will be conducting the sediment 
dredging and remediation activities required by the WDR. The Port will not have any 
involvement in or authority to control the day -to -day dredging and dewatering operations 
of the Project. 

6. Furthermore, the Port does not have any direct control over the property being used 
for sediment management and dewatering. This property is under a Tidelands Use and 
Occupancy Permit issued to San Diego Gas & Electric, which issued a sub -permit to BAR 

7. Finally, the Port has no jurisdictional authority over the "S Lane ", which is owned 
by the United States Navy. As a result, the Port has no ability to control any sediment 
dewatering tasks performed on or any related discharges from this parcel. In fact, the 
United States Navy is providing the "S Lane" to be used by the Project, but is not named as 
a Discharger in the WDR, even though it is otherwise in an identical position to the Port. 

8. The Port has limited financial resources to pay for potential sanctions. The Port is 
currently expending significant resources to comply with numerous other administrative 
orders, as well as other programs to protect and enhance the San Diego Bay. If the Port is 
forced to pay sanctions for violation over which it has not control, it may become 
necessary for the Port to divert funds that were intended for other administrative orders and 
Port programs and services. 

2 

DECLARATION OF PAUL BROWN 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

9. The diversion of the Port's limited resources would cause the Port, and the general 
public, to potentially suffer substantial harm due to the lack of available funds, 

10. Based on the foregoing, the WDR will immediately expose the Port to potential 
liability for violations of the WDR over which the Port has no control and will imposed 
significant costs on the Port. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true end orrect. 

Date: 
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Paul Brown 
Senior Asset Manager 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION 

9174 Sky Park Court, Suite 100, San Diego, CA 92123 -4353 
Phone (858) 467 -2952 - Fax (858) 571 -6972 

www.waterboards.ca.gov /sandiego 

ORDER NO. R9 -2013 -0093 

WASTE DISCHARGE REQUIREMENTS 
FOR 

NATIONAL STEEL AND SHIPBUILDING COMPANY 

BAE SYSTEMS SAN DIEGO SHIP REPAIR, INC. 

SAN DIEGO UNIFIED PORT DISTRICT 

R. THOMAS DORSEY, DE MAXIMIS, INC., AS TRUSTEE ACTING ON BEHALF 
OF THE SAN DIEGO BAY ENVIRONMENTAL RESTORATION FUND - NORTH 

R. THOMAS DORSEY, DE MAXIMIS, INC., AS TRUSTEE ACTING ON BEHALF 
OF THE SAN DIEGO BAY ENVIRONMENTAL RESTORATION FUND - SOUTH 

SAN DIEGO SHIPYARD SEDIMENT REMEDIATION PROJECT 
SAN DIEGO BAY 

SAN DIEGO, CALIFORNIA 

The following Dischargers in Table 1 are subject to waste discharge requirements set 
forth in this Order: 

Table 1. Discharger Information 

Discharger Address 
BAE System San Diego Ship Repair, Inc. 2205 E. Belt Street, San Diego, CA 92113 
National Steel and Shipbuilding Company 2798 Harbor Drive, San Diego, CA 92113 
San Diego Unified Port District 3165 Pacific Highway, San Diego, CA 92101 

R. Thomas Dorsey, De Maxim's, Inc., as Trustee 
acting on behalf of the San Diego Bay 
Environmental Restoration Fund - South 

2798 Harbor Drive, San Diego, CA 92113 

R. Thomas Dorsey, De Maximis, Inc., as Trustee 
acting on behalf of the San Diego Bay 
Environmental Restoration Fund - North 

2205 E. Belt Street, San Diego, CA 92113 
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July 10, 2013 

Discharges from the discharge points identified below are subject to the waste 
discharge requirements set forth in this Order: 

Table 2. Discharge Location 

Discharge 
Point 

Discharge 
Description 

Discharge Point 
Latitude 

Discharge Point 
Longitude 

Receiving Waters 

Shipyard. Dredging of 32 °14'22" -117 08'34" San Diego Bay 
Sediment Site contaminated marine 

sediments, filling with 
sand to provide 
coverage under 
existing piers and 
placement of a ridge 
or blanket of protective 
rock material adjacent 
to destabilized 
structures. 

(center reading) (center reading) 

Table 3. Administrative Information 

This Order was adopted by the California Regional Water Quality Control 
Board, San Diego Region on: 

July 10, 2013 

This Order shall become effective on: July 10, 2013 

I, David W Gibson, Executive Officer, do hereby certify that this Order with all 
attachments is a full, true, and correct copy of an Order adopted by the California 
Regional Water Quality Control Board, San Diego Region, on July 10, 2013. 

David W. Gibson 
Executive Officer 
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L PROJECT INFORMATION 

July 10, 2013 

The following Project is subject to waste discharge requirements as set forth in this 
Order: 

Table 4. Project information 

Discharger(s) 1. National Steel And Shipbuilding Company 
2. BAE Systems San Diego Ship Repair, Inc. 
3. San Diego Unified Port District 
4. R. Thomas Dorsey, De Maximis, Inc., as Trustee action 

on behalf of the San Diego Bay Environmental 
Restoration Fund North 

5. R. Thomas Dorsey, De Maximis, Inc., as Trustee action 
on behalf of the San Diego Bay Environmental 
Restoration Fund South 

Name of Project 1. San Diego Shipyard Sediment Remediation Project - 
North Shipyard Site 

2. San Diego Shipyard Sediment Remediation Project - 
South Shipyard Site 

Project Location The Project area includes the eastern shore of central San 
Diego Bay extending approximately from the Sampson Street 
Extension to the northwest and Chollas Creek to the 
southeast and from the shoreline out to the San Diego Bay 
main shipping channel to the west. This area is collectively 
referred to as the "Shipyard Sediment Site." 

Project Contact, Title, and Phone 1. North Sediment Remediation Area: Mr. Shaun Halvax, 
BAE Systems San Diego Ship Repair, Inc. 
(619) 557 -4210 

2. South Sediment Remediation Area: Mr. Michael Chee, 
National Steel and Shipbuilding Company 
(619) 544 -7778 

Mailing Address 1. North Sediment Remediation Area: 2205 E. Belt Street, 
San Diego, CA 92113 

2. South Sediment Remediation Area: 2789 Harbor Drive 
MS 22A, San Diego, CA 92113 

Type of Project Dredge and Fill for Contaminated Sediment Cleanup Project 

CIWQS Place Number 794466 
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II. FINDINGS 

The California Regional Water Quality Control Board, San Diego Region (hereinafter 
San Diego Water Board) finds: 

Jurisdiction 

A. Cleanup and Abatement Order. BAE Systems San Diego Ship Repair (BAE 
Systems), Campbell Industries, City of San Diego, National Steel and Shipbuilding 
Company (NASSCO), San Diego Gas & Electric, San Diego Unified Port District 
(Port District), and the United States Navy are responsible to comply with the 
requirements of Cleanup and Abatement Order (CAO) No. R9- 2012 -0024 issued 
pursuant to Water Code sections 13267 and 13304 for the remediation of 
contaminated sediment and the attainment of target cleanup levels at the Shipyard 
Sediment Site (Site) in San Diego Bay waters. The CAO is incorporated in this Order 
by reference as if set forth herein. 

B. Regulatory Authority. To implement remedial dredging and filling activities in 
compliance with the sediment remediation requirements of the CAO, the Clean 
Water Act (CWA) requires permitting from the Army Corps of Engineers (ALOE) 
under CWA Section 404 and Water Quality Certification by the State under CWA 
Section 401. 

1. Dredge and fill material discharges may also be regulated under the State of 
California's Porter Cologne Water Quality Control Act by Waste Discharge 
Requirements (WDR). Pursuant to California Water Code (Water Code) 
section 13263, the Regional Water Quality Control Boards are required to 
prescribe waste discharge requirements (WDRs) for any proposed or existing 
discharge unless WDRs are waived pursuant to Water Code section 13269. 

2. Surface waters affected by the Project are waters of the United States as 
defined by CWA section 502 and waters of the State, as defined by section 
13050 of the Water Code. The discharge of dredge and fill material to these 
waters is subject to regulation under division 7 of the Water Code 
(commencing with section 13000) as follows: 

i. The federal CWA requires that any applicant for a federal license or permit 
to conduct an activity that may result in discharges to navigable waters of 
the United States to provide the federal licensing agency with a certification, 
or a waiver of certification, from the state agency having jurisdiction over the 
navigable waters that the discharge will comply with applicable CWA and 
other applicable water quality requirements (water quality certification). 
CWA section 401, 33 U,S.C. section 1341. Persons seeking water quality 
certification are required to file an application with the San Diego Water 
Board and provide information set forth in regulations adopted by the State 
Water Resources Control Board (State Water Board). California Code of 
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Regulations (CCR), Title. 23, sections 3855 -3861. 

ii. The Porter -Cologne Water Quality Control Act (Water Code section 13000, 
et seq.) requires any person who proposes to discharge waste that could 
affect the quality of waters of the state to submit a report of waste 
discharge. Water Code section 13260(a). Water Code section 13263 
authorizes the San Diego Water Board to issue waste discharge 
requirements that implement any relevant water quality control plan. State 
Water Board regulations make clear that its regulations addressing water 
quality certification provide that the San Diego Water Board may issue or 
waive waste discharge requirements for activities subject to water quality 
certification. 

C. Reports of Waste Discharge. Mr. R. Thomas Dorsey, de maximis inc., a trustee 
acting on behalf of the San Diego Bay Environmental Restoration Fund - North and 
the San Diego Bay Environmental Restoration Fund - South has submitted two 
separate Reports of Waste Discharge (ROWD) both dated February 18, 2013, to 
implement the dredging and filling activities necessary to comply with the sediment 
remediation requirements of the CAO for the Shipyard Sediment Site. The first 
ROWD submitted on behalf of the San Diego Bay Environmental Restoration Fund 
North' and BAE Systems for the approximately 10.2 acre dredge footprint of the 
north shipyard sediment remediation areajNorth Sediment Remediation Area) 
identified in Attachment A of this Order. The second ROWD submitted on behalf of 
the San Diego Bay Environmental Restoration Fund South2 and the National Steel 
and Shipbuilding Company (NASSCO) for the approximately 5 acre dredge footprint 
of the south shipyard sediment remediation area (South Sediment Remediation 
Area) identified in Attachment A of this Order. These areas described in the two 
ROWDs are consistent with the same areas described as the Shipyard Sediment 
Site in the CAO. 

D. Applications. An application for a CWA section 404 individual Permit (dredge or fill 
permit) to the United States Army Corps of Engineers (USACOE) and an application 
for CWA section 401 water quality certification, included in the ROWDs, was also 
submitted for Project activities that propose to discharge dredge and fill material to 
waters of the United States. The water quality certification application proposes 
mitigation measures to compensate for impacts to waters of the United States and 
waters of the State. This Order grants with conditions the Applicant's application for 
a water quality certification pursuant to CWA section 401 and imposes waste 
discharge requirements (WDRs) pursuant to Water Code section 13263, consistent 
with State Water Board regulations. This Order includes conditions and 

1 The San Diego Bay Environmental Restoration Fund North currently has BAE Systems San Diego Ship Repair as 
the only signatory. It is anticipated that as funding issues are resolved all parties named as a "Discharger" in the 
CAO will be signatory to the trust. 

2 The San Diego Bay Environmental Restoration Fund South currently has National Steel and Shipbuilding 
Company as the only signatory. It is anticipated that as funding issues are resolved all parties named as a 

"Discharger" in the CAO will be signatory to the trust. 
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requirements to comply with the CWA and the California Water Code. 

E. Water Quality Certification. This Order is issued pursuant to the California Water 
Code (Division 7 commencing with section 13000) and serves as a CWA section 
401 water quality certification for discharges of waste (dredging and filling) to waters 
of the U.S. from the San Diego Shipyard Sediment Remediation Project that will 
comply with the applicable provisions of sections 301 ( "Effluent Limitations "), 302 
( "Water Quality Related Effluent Limitations "), 303 ( "Water Quality Standards and 
Implementation Plans "), 306 ( "National Standards of Performance "), and 307 ( "Toxic 
and Pretreatment Effluent Standards ") of the CWA. Except insofar as may be 
modified by any preceding conditions, all certification actions are contingent on (a) 
the discharge being limited and all proposed mitigation being completed in strict 
compliance with the Applicant's project description and requirements of this Order, 
and (b) on compliance with all applicable requirements of the San Diego Water 
Board's Basin Plan. 

Determination of Responsible Person and Discharger(s) 

F. Dischargers. The CAO identifies seven entities as "Dischargers" with legal 
responsibility for remediating sediments at the Project Site: BAE Systems, Campbell 
Industries, City of San Diego, NASSCO, San Diego Gas & Electric, San Diego 
Unified Port District, and United States Navy. These seven entities, along with R. 
Thomas Dorsey, De Maximis, Inc., as Trustee acting on behalf of the San Diego Bay 
Environmental Restoration Fund North and R. Thomas Dorsey, De Maximis, Inc., as 
Trustee acting on behalf of the San Diego Bay Environmental Restoration Fund 
South, the two signatories of the ROWDs, are accountable for ensuring that the 
Project attains the target cleanup levels defined in Directive A.2.a of the CAO within 
the remedial dredging area footprint. 

The Project Site in San Diego Bay waters is leased by NASSCO and BAE Systems 
from the San Diego Unified Port District (Port District), the owner of the Site, in its 
capacity as trustee of tidelands for the State of California. The northern Project 
sediment staging and stockpile area is located on Port Tidelands property leased to 
San Diego Gas & Electric and subsequent sublease to BAE Systems. The southern 
Project sediment staging and stockpile area is located on property owned by the 
United Sates Navy and leased to NASSCO. BAE Systems, NASSCO, and the San 
Diego Unified Port District as the remediation project operators, are named as 
"Dischargers" in this Order in addition to the two ROWD signatories, R. Thomas 
Dorsey, De Maximis, Inc., as Trustee acting on behalf of the San Diego Bay 
Environmental Restoration Fund North and R. Thomas Dorsey, De Maximis, Inc., as 
Trustee acting on behalf of the San Diego Bay Environmental Restoration Fund 
South. 
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Project Overview 

G. Project Description. Discharges of metals and other pollutant wastes to San Diego 
Bay over the years have resulted in the accumulation of pollutants in bay -bottom 
marine sediments along the eastern shore of central San Diego Bay in San Diego, 
California. These pollutants are impairing the aquatic life, aquatic -dependent 
wildlife, and human health beneficial uses designated for San Diego Bay. 

The Project is to dredge contaminated marine bay sediments adjacent to the BAE 
Systems and NASSCO shipyards in San Diego Bay using environmental dredging 
techniques performed specifically for the removal of contaminated sediment while 
minimizing the spread of contaminants to the surrounding environment during 
dredging operations. The dredged sediment will be off -loaded from haul barges to a 
land -side staging area (sediment staging area or sediment management area); 
dewatered and solidified (onshore or on a barge); sampled for waste 
characterization; and transported by trucks to the appropriate landfill disposal facility. 
Wastewater generated from dredged sediment dewatering activities will be 
containerized; sampled for waste characterization; treated (if necessary); and 
discharged into the community sewer system, where it will be treated at the City of 
San Diego's Point Loma Wastewater Treatment Plant and discharged through the 
existing ocean outfall. Wastewater not meeting sanitary sewer criteria will be 
removed from the site by a licensed waste hauler and taken to a facility for further 
treatment and /or disposal. In sediment areas where existing piers, pilings and other 
infrastructure constrain or prevent dredging, a clean sand or gravel cover will be 
placed on top of the contaminated sediment. A clean sand or gravel cover may also 
be placed over the dredged surface when chemical exceedances in the newly 
exposed sediment surface are considered marginal or when hard undredgeable 
material is encountered. Following sediment removal, the stability of existing marine 
structures, seawalls, and side slopes will be maintained, if needed, by placing a 

ridge or blanket of protective rock material adjacent to the structure in question, 
thereby overcoming the destabilizing effect of sediment removal. 

The primary goal of the Project is to improve water quality conditions in San Diego 
Bay consistent with the provisions of the CAO. A main Project objective is to attain 
the target cleanup levels for mercury, copper, high molecular weight polycyclic 
hydrocarbons (HPAHs), total polychlorinated biphenyls (PCBs) and tributyltin (TBT) 
defined in Directive A.2.a of the CAO, within the remedial dredging area footprint, 
through dredging and filling in areas of San Diego Bay defined by the CAO and the 
ROW D. 

H. Project Location, The Project is located south of Coronado Bridge along the 
eastern shore of central San Diego Bay, extending approximately from the Sampson 
Street Extension on the northwest to Chollas Creek on the southeast, and from the 
shoreline out to the San Diego Bay main shipping channel. The Project is located 
within the planning jurisdiction of the San Diego Unified Port District (Port District) 
and is identified as District 4 in the certified Port Master Plan. The North and South 
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Sediment Remediation Areas, also referred to as the Shipyard Sediment Site 
remedial footprint in the CAO, comprise approximately 15.2 acres that are subject to 
dredging and 2.3 acres that are subject to clean sand or gravel cover, primarily 
under piers. The Project Sediment Remediation Areas consist of marine sediments 
on the bay bottom that contain elevated levels of pollutants above San Diego Bay 
background conditions. These Sediment Remediation Areas, combined with the 
following Sediment Management Areas 1) the 1.2 acre parcel sediment staging and 
offloading area for the North Project Site located at the BAE Systems facility, and 2) 
the 2.5 acre S -Lane Parcel sediment staging and offloading area for the South 
Project Site, located on the NASSCO leasehold on the north side of Chollas Creek; 
are hereinafter collectively referred to as the "Project Site ". 

I. Project Schedule. The CAO requires initiation of dredging activities at the Project 
site to begin no later than September 15, 2013. The CAO establishes a five year 
schedule for the completion of remediation activities at the Project Site which 
concludes in March 2017 with submission of final reports documenting that the 
alternative sediment cleanup levels have been met. Once construction is underway, 
the Project schedule may be constrained by the limited dredging window of 
September 15 through March 31 established to protect the endangered California 
least tern unless authorization to continue dredging in this period is provided by the 
federal resource agencies. As a result, dredging and marine construction work is 
typically restricted to the months of September through March. Further scheduling 
impacts are expected to result from the variety of ongoing and planned shipyard 
activities. Because of the reduced dredging window, at least three annual dredging 
episodes are anticipated to complete the required remedial action. During the 
annual dredging episodes it is anticipated that dredging will be conducted 24 hours 
per day and 6 to 7 days per week with the exception of downtime for equipment 
maintenance and movement of equipment between dredging footprints and for 
shipyard traffic and to the extent permitted by the mitigation measures required to 
reduce the potential environmental impacts (see Mitigation Monitoring and Reporting 
Program in Attachment B of this Order). A production rate of up to 1,200 cy per day 
is expected to be achieved. 

J. Remedial Action Plan. The San Diego Water Board has approved a final Remedial 
Action Plan (RAP) (as revised October 2012) for the Shipyard Sediment Site 
submitted by the responsible parties in compliance with CAO Directive B.1. The 
RAP describes the process by which cleanup of the Shipyard Sediment Site will be 
managed, designed, planned, implemented, and monitored in accordance with the 
CAO. This Order requires implementation of activities set forth in the RAP 
pertaining to the Project. The RAP is incorporated in this Order by this reference as 
if set forth herein. 

K. Sediment Dewatering and Staging Areas (Sediment Management Areas). 
Drying and dewatering of dredged sediments (e.g., with drying agents) is necessary 
to meet sediment transport and landfill disposal requirements. The sediment must be 
sampled and analyzed to classify the material for transport and disposal. The 
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sediment may be sampled in situ prior to dredging or sampled once it is staged and 
stockpiled in the sediment management area. A single day's dredge material 
production will typically require a three to five day holding time prior to transport and 
disposal. The Discharger(s) may elect to use chemical admixtures to accelerate the 
dewatering process and reduce the dewatering time to 1 to 2 days. Under the 
terms and conditions of this Order, the Sediment Management Areas must be 
designed and constructed to fully and completely contain the dredged sediment and 
any water that drains from it through the use of best management practices and 
engineered systems including closed perimeter barriers, liners, and water handling 
facilities. Liners must be constructed of impervious materials capable of preventing 
the stockpiled sediment or water from contacting the underlying land surface. 

State Water Board Resolution No. 92 -49, Policies and Procedures for Investigation 
and Cleanup and Abatement of Discharges Under Water Code Section 13304 
provides that Regional Water Boards may, pursuant to Water Code section 13269, 
conditionally waive regulation of short term and temporary discharges under 
California Code of Regulations (CCR) Title 27, Division 2 for temporary waste 
management units equipped with features that provide for full and complete 
containment of the discharges for the treatment or storage period. The dredged 
material stockpiled in the Project sediment management areas may be classified for 
disposal as an "inert waste" under California Code of Regulations (CCR), Title 27, 

section 20230 or a "designated waste" under CCR, Title 27, section 20210. The 
drying, dewatering and stockpiling of dredged sediments at the Sediment 
Management Areas from each day dredging activity is a temporary and short term 
staging activity prior to transport of the material to an approved landfill. The best 
management practices and engineered systems proposed for the sediment 
management areas adequately provide for the containment of the stockpiled 
material and associated discharges to prevent conditions of soil or water pollution or 

nuisance and are an engineered alternative to prescriptive standards under CCR, 

Title 27, section 20080(b). Moreover the attainment of the Project goal to improve 
water quality conditions in San Diego Bay consistent with the provisions of the CAO 
is a longstanding matter that is clearly in the public interest. Based on all of these 
considerations the San Diego Water Board hereby waives the application of CCR 
Title 27, Division 2 regulations to the Sediment Management Areas. 

If a portion of the dredged material stockpiled in the sediment management areas is 

classified for disposal as a "hazardous waste" under CCR, Title 22, Division 4.5, 

Chapter 11, this Order requires the Discharger(s) to consult with the California 
Department of Toxic Substances Control (DTSC) and implement any additional 
controls required by DTSC to manage the dredged material in a manner that 
protects human health and the environment consistent with the requirements of 

CCR, Title 23, Division 3, Chapter 15. 

L. Transportation and Disposal. Once the dredged sediment material has been 
dried, it will be loaded onto trucks for disposal at an approved landfill. For purposes 
of this Project, it is assumed that 85 percent of the material will be transported from 
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the staging area to Otay Landfill, which is approximately 15 miles southeast of the 
Shipyard Sediment Site. Although the sediment is not known to be classified as a 
hazardous material, it will be tested prior to disposal. It is assumed that up to 15 
percent of the material will require transport to a hazardous waste facility (a Class 
facility). Currently it is anticipated that the Buttonwillow Hazardous Waste Landfill at 
2500 West Lokem Road in Buttonwillow, California 93206 will be utilized for disposal 
of dredged sediments classified as hazardous waste. 

Receiving Water Considerations 

M. Site Bathymetry. Bathymetry (water depth) at the North Project Site in the BAE 
Systems water area varies substantially due to the presence of shipways, dry docks, 
and berths, and ranges from -2 feet, mean lower low water (MLLW) along the 
bulkheads to -70 feet MLLW at the BAE Systems` dry dock sump area. Bathymetry 
(water depth) at the South Project Site in the NASSCO water area varies 
substantially due to the presence of shipways, dry docks, and berths, and ranges 
from -2 feet, mean lower low water (MLLW) along the bulkheads to -60 feet MLLW at 
the floating dry dock sump area. 

N. Receiving Water Impacts. The Project entails implementation of remedial actions 
in San Diego Bay waters within the Project Site including environmental dredging, 
application of clean sand cover, placement of material and /or 
recovery depending upon a number of factors, including levels of contamination in 
the sediment and site accessibility. Environmental dredging and disposal of 
sediments is the proposed remedy for approximately 15.2 acres of the total Project 
Site and is expected to generate approximately 143,400 cubic yards of contaminated 
marine sediment. Project impacts on San Diego Bay include the following: 

1. Dredging in the North Sediment Remediation Area will occur within 
approximately 10.2 acres of the 16.6 -acre offshore site and is expected to 
generate approximately 90,800 cubic -yards of contaminated marine sediment 
based on dredging to bay point formation at an estimated depth of 5- 7 feet 
throughout the dredge area. In order to moor the dredge barges close enough to 
shore for offloading, an additional 15,000 cubic yards of what is expected to be 
clean sediment material will need to be dredged. The dredge footprint for the 
North Sediment Remediation Area is presented in Attachment 3 of the CAO and 
Figure 2 of the ROWD; 

2. Dredging in the South Sediment Remediation Area will occur within 
approximately 5.0 acres of the 46 -acre offshore site and is expected to generate 
approximately 52,600 cubic -yards of contaminated marine sediment based on 
dredging to bay point formation at an estimated depth of 7 feet throughout the 
dredge area. The South Project Site dredge footprint is presented in Attachment 
4 of the CAO and Figure 2 of the ROW D; 
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3. Patches and beds of eelgrass are present within the Project area and would be 
adversely affected by dredging activities through direct removal; 

4. An increase in turbidity is anticipated during dredging and clean sand cover 
placement, which will result in a temporary reduction in submarine light levels, 
resulting in a short -term reduction of plankton productivity within the Project area. 
Because plankton drifts with the currents and turbidity is expected to be 
localized, impacts to the plankton community are anticipated to be short term and 
less than significant; 

5. Dredging and placement of clean sand cover will result in the loss of the majority 
of benthic infauna within the remedial footprint. The dredged areas and clean fill 
sand are expected to be recolonized by a more diverse assemblage of benthic 
invertebrates compared to existing conditions, and benthic biomass (i.e., 
productivity) will be higher, which would benefit the benthic foraging fishes of the 
Bay; and 

6. The Project is relatively small in area compared to the Bay overall, and dredging 
activities occur throughout the Bay periodically under existing conditions; 
therefore, it is not expected to substantially change the ecosystem composition 
or result in permanent habitat loss. The removal of toxic sediments is intended to 
improve ecological function at the Project site. 

Water Quality Standards 

O. Water Quality Control Plan. The San Diego Water Board adopted a Water Quality 
Control Plan for the San Diego Region (hereinafter Basin Plan) on September 8, 
1994 that designates beneficial uses, establishes water quality objectives, and 
contains implementation programs and policies to achieve those objectives for San 
Diego Bay, and other receiving waters addressed through the Plan. Subsequent 
revisions to the Basin Plan have also been adopted by the San Diego Water Board 
and approved by the State Water Resources Control Board (State Water Board). 
Beneficial uses applicable to the San Diego Bay specified in the Basin Plan are as 
follows: 

Table 5. Basin Plan Beneficial Uses of San Diego Bay 

Discharge 
Points 

Receiving Water 
Name 

Beneficial Use(s) 

San Diego Bay Industrial service supply; navigation; contact water 
recreation; non -contact water recreation; commercial and 
sport fishing; preservation of biological habitats of special 
significance; estuarine habitat; wildlife habitat; rare, 
threatened, or endangered species; marine habitat; migration 
of aquatic organisms; spawning reproduction, and /or early 
development; and shellfish harvesting. 
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Together with an anti -degradation policy, the Basin Plan beneficial uses and water 
quality objectives serve as water quality standards under the CWA. This Order 
specifies waste discharge requirements that are necessary to adequately address 
effects on, and threats to, applicable water quality standards resulting from 
discharges attributed to the Project. Through compliance with the waste discharge 
requirements of this Order, the Project will not result in State water quality 
standards being exceeded. 

P. National Toxics Rule and California Toxics Rule. USEPA adopted the National 
Toxics Rule (NTR) on December 22, 1992, and later amended it on May 4, 1995 and 
November 9, 1999. About forty criteria in the NTR applied in California. On May 18, 
2000, USEPA adopted the California Toxics Rule (CTR). The CTR promulgated new 
toxics criteria for California and, in addition, incorporated the previously adopted 
NTR criteria that were applicable in the state. The CTR was amended on February 
13, 2001. These rules contain water quality criteria for priority pollutants. 

Q. Anti- Degradation Policy. The State Water Resources Control Board established 
California's anti -degradation policy in State Water Board Resolution No. 68 -16 
(Policy) which requires that existing quality of waters be maintained unless 
degradation is justified based on specific findings. Minimal water quality degradation 
may be allowed under the Policy if any change in water quality is consistent with the 
maximum benefit to the people of the State; the degradation will not unreasonably 
affect present and anticipated beneficial uses; the degradation will not result in 
violation of any applicable Water Quality Control Plan; and, discharges must use the 
best practicable treatment or control to avoid pollution or a condition of nuisance. 
Consistent with the Policy, this Order contains waste discharge requirements to 
ensure beneficial uses are maintained or enhanced through mitigation and 
monitoring requirements for impacts to waters of the State. The waste discharge 
requirements are designed to ensure and verify that the highest level of water quality 
is maintained consistent with the maximum benefit to the people of the State. 

Consideration of Environmental Impacts 

R. No Net Loss Policy. In 1993, the Governor of California issued the California 
Wetlands Conservation Policy (Executive Order W- 59 -93). Commonly referred to as 
the "No Net Loss Policy" for wetlands, the Executive Order requires state agencies 
to "ensure no overall net loss [of wetlands] and achieve a long -term net gain in the 
quantity, quality, and permanence of wetlands acreage and values in California in a 
manner that fosters creativity, stewardship and respect for private property." This 
Order meets the objectives of Executive Order W -59 -93 through the establishment 
of compensatory mitigation requirements which offset adverse water quality impacts 
attributed to the Project in a manner that protects and restores the abundance, types 
and conditions of aquatic resources and supports their beneficial uses. 

S. California Environmental Quality Act. The California Environmental Quality Act 
( "CEQA "), Pub. Res. Code section 21000 et. Seq., requires public agencies when 

13 



Order No. R9 -2013 -0093 July 10, 2013 
San Diego Shipyard Sediment Remediation Project 

approving or carrying out projects that could impact the quality of the environment to 
consider potential environmental impacts of their actions. The San Diego Water 
Board is the lead agency for the San Diego Shipyard Sediment Remediation Project 
for purposes of CEQA. The San Diego Water Board certified a Final Program 
Environmental Impact Report (PEIR) for the Project and filed a Notice of 
Determination (SCH # 2009111098) on March 14, 2012, in accordance with 
California Code of Regulations, title 14, section 15094 (California Code of 
Regulations, title 14 section 15000 et seq. hereinafter referred to as "CEQA 
Guidelines "). The San Diego Water Board determined the Project, without mitigation, 
could result in potentially significant environmental impacts. Therefore the Final 
PEIR incorporates mitigation measures that lessen any potentially significant 
environmental impacts from the Project to a level of insignificance. For the 
environmental effects associated with the Project that were found to be significant, 
unavoidable, notwithstanding the imposition of all feasible mitigation measures, the 
San Diego Water Board adopted Findings and a Statement of Overriding 
Considerations for the Final PEIR. (See Exhibit A of Resolution R9 -2012- 0025). 

Since the adoption of the Final PEIR, Project changes that were not known and 
could not have been known at the time the Final PEIR was certified have been 
proposed by NASSCO and BAE Systems, two of the parties named as Dischargers 
in the CAO for the Site. The Project changes are described in the Report of Waste 
Discharge submitted to the San Diego Water Board on February 18, 2013 
Thomas Dorsey, De Maxim's, Inc., as Trustee acting on behalf of the San Diego Bay 
Environmental Restoration Fund - South and a June 18, 2013 Shipyard Sediment 
Site Dredge Volume Analysis submitted by LSA Associates on behalf of BAE 
Systems and NASSCO. The San Diego Water Board reviewed the Project changes 
and integrated the changes into this Order. The changes to the Project pertain to an 
increase in dredge volume and the identification of a different Sediment 
Management Area for the dewatering and stockpiling of dredged sediment (Project 
Changes). A comparison of the Project Changes with the impacts, analysis and 
mitigation evaluated in the Final PEIR is provided in the Addendum. In approving 
thé increase in dredge volume and the use a different Sediment Management Area, 
the San Diego Water Board adopts the following findings and determinations: 

1. No major revisions of the previous PEIR are required; no new significant 
environmental effects would result, and there is no substantial increase in the 
severity of the previously identified significant effects; 

2. There have been no substantial changes with respect to the circumstances under 
which the Project is undertaken which will require major revisions to the previous 
EIR where there are no changes to the significant environmental effects or no 
substantial increase in the severity of previously identified significant effects; 

3. The Project Changes were not known and could not have been known with the 
exercise of reasonable diligence at the time the Final PEIR was certified; 
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4. The Project Changes would not result in one or more significant effects not 
discussed in the Final PEIR; 

5. The Project Changes would not result in an increase in severity of the impact; 

6. The Project Changes do not warrant a change to the existing or the need for new 
mitigation measures; 

7. The Project Changes in this Order would not alter the conclusions made for each 
of the alternatives previously analyzed in the Final PEIR and there are no 
alternatives which are considerably different from those previously analyzed that 
would substantially reduce the significant effects on the environment and still 
achieve the Project objectives; 

8. The Project Changes do not require the preparation of a subsequent EIR under 
Public Resources Code section 21166 or CEQA Guidelines section 15162 where 
none of the conditions under CEQA Guidelines section 15162 trigger the need for 
the San Diego Water Board to prepare a subsequent EIR; and 

9. An Addendum is appropriate where the Project Changes create minor alterations 
to the Project but do not result in a change to the Final PEIR conclusions. An 
Addendum may be used to fulfill the environmental review requirements of the 
Project. 

The analysis in the Addendum is not substantially different from those determined in 

the Final PEIR. As further described in the Addendum, no change to the Final PEIR 
conclusions are warranted by these Project Changes and no subsequent CEQA 
action is required. Because the potentially significant adverse environmental 
impacts of these waste discharge requirements of this Order were anticipated, 
identified and mitigated, where feasible, in the Final Programmatic EIR, no further 
CEQA analysis is required for their approval. The San Diego Water Board has 
determined that the Project Changes do not trigger the requirement of preparing a 
subsequent EIR. Accordingly, the San Diego Water Board relies on the Addendum 
in conjunction with the existing Final PEIR to provide CEQA compliance in adopting 
this Order. (See CEQA Guidelines § 15168(c)(2)). 

Administrative Findings 

T. Water Quality, Sediment and Disposal Monitoring and Reporting. Water Code 
sections 13267 and 13383 authorize the San Diego Water Board to require technical 
and monitoring reports. Monitoring during Project remediation activities is needed to 
document that remedial actions have not caused water quality standards to be 
violated outside of the remedial footprint, that the target cleanup levels have been 
reached within the remedial footprint, and to assess sediment for appropriate 
disposal. The Monitoring and Reporting Requirements in sections VII and VIII of this 
Order establish water quality, sediment, and disposal monitoring and reporting 
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requirements to ensure that the requirements of this Order are met, and the 
Mitigation Monitoring and Reporting Program in Attachment B is implemented. 

U. Mitigation Monitoring and Reporting. The San Diego Water Board adopted a 
Mitigation Monitoring and Reporting Program to ensure the proper implementation of 
mitigation measures contained in the Final PER. The Mitigation Monitoring and 
Reporting Program prepared within the Final Programmatic DR is contained in 
Attachment B of this Order, and is fully incorporated by this reference as if set forth 
herein. This Order requires the Discharger(s) to comply with and implement the 
mitigation measures described in the Mitigation Monitoring and Reporting Program 
contained in Attachment B of this Order to reduce water quality impacts to less than 
significant. 

V. Executive Officer Delegation of Authority. The San Diego Water Board by prior 
resolution has delegated all matters that may legally be delegated to its Executive 
Officer to act on its behalf pursuant to Water Code section 13223. Therefore, the 
Executive Officer is authorized to act on the San Diego Water Board's behalf on any 
matter within this Order unless such delegation is unlawful under Water Code 
section 13223 or this Order explicitly states otherwise. 

W. Statement of Basis. The San Diego Water Board developed the requirements in 
this Order based on the ROWDs and CWA section 401 Applications and other 
available information contained in 1) the CAO and supporting Technical Report, 2) 
the Final Environmental Impact Report, Shipyard Sediment Remediation Project, 
San Diego Bay, California and 3) the Remedial Action Plan submitted in compliance 
with CAO Directive B.1. These documents contain background information and the 
supporting rationale for the requirements of this Order and constitute part of the 
findings for this Order. 

X. Public Notice. The San Diego Water Board has notified the Dischargers and 
interested agencies and persons of its intent to prescribe waste discharge 
requirements for the discharge and has provided them with an opportunity to submit 
their written comments and recommendations. 

Y. Public Hearing. The San Diego Water Board, in a public meeting, heard and 
considered all comments pertaining to the discharge. 

Z. This Order imposes requirements that regulate discharges of waste associated with 
dredging activities required by the Cleanup Abatement Order No. R9 -2012 -0024, 
National Steel And Shipbuilding Company, BAE Systems San Diego Ship Repair, 
Inc., City of San Diego, Campbell Industries, San Diego Gas And Electric. United 
States Navy, San Diego Unified Port District, Shipyard Sediment Site, San Diego 
Bay, San Diego, California. By naming or not naming parties in this Order, the San 
Diego Water Board makes no finding that any person is or is not in compliance with 
the CAO or any finding as to any person's relative responsibility for conducting or 
paying for dredging or other activities that the CAO requires. 
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IT IS HEREBY ORDERED that, in order to meet the provisions contained in division 7 
of the Water Code (commencing with section 13000) and regulations adopted 
thereunder, the Discharger(s) shall comply with the requirements in this Order. 

III. DISCHARGE PROHIBITIONS 

A. The discharge of waste, in a manner or location other than as described in the 
Report of Waste Discharge or findings of this Order, and for which valid waste 
discharge requirements are not in force is prohibited. 

B. The discharge of sand, silt, clay, or other earthen materials from any activity in 
quantities which cause deleterious bottom deposits, turbidity, or discoloration in 
waters of the State or which unreasonably affect, or threaten to affect, beneficial 
uses of such waters is prohibited. 

C. The treatment, storage, or disposal of waste in a manner that creates a pollution, 
contamination or nuisance, as defined by Water Code section 13050, is 
prohibited. 

D. The dumping, deposition, or discharge of waste directly into waters of the State, 
or adjacent to such waters in any manner which may permit it's being transported 
into the waters, is prohibited unless authorized by the San Diego Water Board. 

E. The Discharger(s) must comply with all applicable Discharge Prohibitions 
contained in Chapter 4 of the Basin Plan, incorporated into this Order as if fully 
set forth herein. 

IV. RECEVING WATER LIMITATIONS 

The receiving water limitations set forth below for San Diego Bay waters are based 
on applicable water quality standards contained in water quality control plans and 
policies and federal regulations and are a required part of this Order. Project 
activities shall not cause or contribute to exceedances of these receiving water 
limitations in San Diego Bay. Compliance with these limitations shall be determined 
from samples collected at the points of compliance described in the Monitoring 
Requirements in section VII of this Order. 

A. Visual. Floating particulates and grease and oil shall not be visible. 

B. Color. Waters shall be free of coloration that causes nuisance or adversely 
affects beneficial uses. 

C. Hydrogen Ion Concentration. The pH shall not be changed at any time more 
than 0.2 units from that which occurs naturally. 
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D. Hydrogen Ion Concentration. The pH shall not be depressed below 7.0 nor 
raised above 9.0. 

E. Turbidity. if natural turbidity is between 0 to 50 nephelometric turbidity units 
(NTUs), the maximum increase from dredge activities must not exceed 20 
percent of the measured natural turbidity. if natural turbidity is between 51 to 100 
NTUs, the maximum increase from dredge activities must not exceed 10 NTUs. 
If natural turbidity is greater than 100 NTUs, the maximum increase from dredge 
activities must not exceed 10% above natural background levels. 

F. Dissolved Oxygen. The dissolved oxygen concentration shall not at any time 
be depressed more than 10 percent from that which occurs naturally. 

G. Benthic Communities. Pollutants in sediments shall not be present in 
quantities that, alone or in combination, are toxic to benthic communities. 

H. Human Health. Pollutants shall not be present in sediments at levels that will 
bioaccumulate in aquatic life to levels that are harmful to human health. 

I. Water Quality Objectives. Water quality objectives applicable to San Diego 
Bay established in Chapter 3 of the San Diego Water Board's Water Quality 
Control Plan for the San Diego Basin (Basin Plan) shall not be exceeded. 

J. Priority Pollutant Criteria. Priority pollutant criteria applicable to San Diego Bay 
promulgated by the U.S. Environmental Protection Agency (U.S. EPA) through 
the a) National Toxics Rule (NTR) (40 CFR 131.36 promulgated on December 
22, 1992 and amended on May 4, 1995) and b) California Toxics Rule (CTR) (40 
CFR 131.38, (65 Fed. Register 31682- 31719), adding Section 131.38 to Title 40 
of the Code of Federal Regulations, on May 18, 2000) shall not be exceeded. 

K. Natural turbidity, dissolved oxygen and pH shall be determined through 
measurements at the ambient reference station as described in section VIl.B.2.c 
of this Order. 

V. CONSTRUCTION BEST MANAGEMENT PRACTICES 

A. Prior to the start of the project, and annually thereafter, the Discharger must 
educate all personnel involved with dredging, and handling the dredged material 
on the requirements in this Order, including pollution prevention measures, the 
potential hazards resulting from accidental oil and /or fuel spills, spill response, 
and Best Management Practices (BMPs) implementation and maintenance. 

B. The Discharger(s) must, at all times, maintain appropriate types and sufficient 
quantities of materials on -site to contain any spill or inadvertent release of 
materials that may cause a condition of pollution or nuisance if the materials 
reach waters of the United States and /or State. 
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C. The Discharger(s), and /or all legally responsible parties in the Project 
construction area, must enroll in and comply with the requirements of State 
Water Resources Control Board Water Quality Order No. 2009 -0009 -DWQ, 
NPDES No. CAS000002, General Permit for Storm Water Discharges 
Associated with Construction and Land Disturbance Activities, and any 
subsequent revisions thereto. Project construction shall not commence until the 
Discharger(s) and /or all legally responsible parties in the Project construction 
area is (are) enrolled. 

D. The treatment, storage, and disposal of wastes attributable to the Project must 
be done in accordance with waste discharge requirements established under 
Water Code section 13260, unless such requirements are waived under Water 
Code section 13269 and the waiver is not against the public interest. 

E. Except as authorized by this Order, substances hazardous to aquatic life 
including, but not limited to, petroleum products, raw cement/concrete, asphalt, 
and coating materials, must be prevented from contaminating the soil and /or 
entering waters of the United States and /or State. BMPs must be implemented 
to prevent such discharges during each Project activity involving hazardous 
materials. 

F. Water containing mud, silt, or other pollutants from equipment washing or other 
activities, must not be discharged to waters of the United States and /or the State 
or placed in locations that may be subjected to storm flows. 

G. Substances hazardous to aquatic life including, but not limited to, petroleum 
products, raw cement/concrete, asphalt, and coating materials, must be 
prevented from contaminating the soil and /or entering waters of the United States 
and /or State. BMPs must be implemented to prevent such discharges during 
each Project activity involving hazardous materials. 

H. The Discharger(s) shall comply with and implement all mitigation measures, 
actions and verification reporting assigned to the "Contractor" the "Project Marine 
Biologist" and the "Shipyards" and the "Port District" as described in the 
Mitigation Monitoring and Reporting Program contained in Attachment B of this 
Order. The Discharger(s) shall also ensure that all mitigation measures, actions 
and verification reporting assigned to the "Project Marine Biologist" are 
performed by a qualified marine biologist, competent and proficient in the field 
pertinent to the required activities. 

I. The Discharger(s) shall comply with and implement all requirements of Cleanup 
and Abatement Order R9 -2012 -0024 and the Remedial Action Plan applicable to 
Project activities. 
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Silt Curtain Deployment 

J. The installation and maintenance of silt curtains for the Project under this Order 
shall be conducted in accordance with the applicable requirements of Cleanup 
and Abatement Order R9- 2012 -0024, the Remedial Action Plan, the Mitigation 
Monitoring and Reporting Program contained in Attachment B of this Order and 
the requirements set forth below. 

1. The Discharger(s) shall use and maintain a continuous length of double silt 
curtains, installed and maintained fully surrounding the Project construction 
area and around the dredge barge /bucket area to control and contain the 
migration of resuspended sediments at the water surface and at depth. 

2. The silt curtains must be comprised of connected lengths of Type Ill 
geotextile material. 

3. The silt curtains must restrict the surface visible turbidity plume to the area of 
construction and dredging. 

4. A continuous length of floating silt curtain must be arranged to fully encircle 
the dredging equipment and the scow barge being loaded with sediment. 

5. The silt curtains must be supported by floating debris booms in open water 
areas such as along the bayward side of the dredging areas. Along pier 
edges the silt curtains may be connected to the pier structure. 

6. The bottom of the silt curtains must be weighted with ballast weights or rods 

affixed to the base of the fabric to resist the natural buoyancy of the geotextile 
fabric and lessen its tendency to move in response to currents. Where 
feasible and applicable, the floating silt curtains must be anchored and 
deployed from the surface of the water to just above the substrate as 

specified in Mitigation Measure 4.2.3. 

7. If necessary, silt curtains with tidal flaps must be installed to facilitate curtain 
deployment in areas of higher flow. Air curtains may be used in conjunction 
with silt curtains to contain resuspended sediment, enhance worker safety, 
and allow barges to transit into and out of the work area without the need to 
open and close silt curtain gates. 

8. The silt curtains must be continuously monitored for damage, dislocation or 
gaps and must be immediately repaired where it is no longer continuous or 
where it has loosened. 
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Eelgrass Beds 

K. Prior to construction, the boundaries of the eelgrass beds not directly impacted 
by dredging activities must be staked with ridged PVC markers or self -centering 
buoys visible at all tide heights to protect sea turtles foraging within the eelgrass 
beds. The PVC markers or self- centering buoys must be protected, replaced, 
and maintained as needed to ensure that they remain in place and properly stake 
the boundaries of the eelgrass beds. 

L. The turbidity curtain must be kept a minimum of 30 feet away from staked 
eelgrass beds not directly impacted by dredging in order to prevent damage to 
eelgrass beds from curtain drag or movement. 

M. Throughout the duration of dredge and fill activities, project- related barges and 
work vessels operating in areas where eelgrass beds exist shall be operated in a 
manner to ensure that eelgrass beds are not impacted through grounding, 
propeller damage, or other activities that may disturb the seafloor. Such 
measures shall include speed restrictions, establishment of off -limit areas, and 
use of shallow draft vessels. 

Sediment Dredging in the Shipyard Sediment Site Remedial Footprint 

N. All dredging activities under this Order within the Shipyard Sediment Site 
remedial footprint shall be conducted in accordance with the applicable 
requirements of Cleanup and Abatement Order R9- 2012 -0024, the Remedial 
Action Plan, the Mitigation Monitoring and Reporting Program contained in 

Attachment B of this Order and the requirements set forth below. 

1. As provided in CAO Directive A.2., dredging shall be conducted to remove 
impacted sediments from all accessible portions of the remedial footprint to 
concentrations less than 120 percent of the post remedial dredge area 
concentrations described in Table A.2.a. of the CAO. If the concentration of 
any primary constituents of concern (COC's) in subsurface sediments (deeper 
than the upper 5 cm) is above 120 percent of the post -remedial dredge area 
concentration after completion of initial dredging, then additional sediments 
shall be dredged by performing an additional "pass" with the equipment. If 

concentrations of primary COC's are below 120 percent of post -remedial 
dredge area concentrations, then the dredging is sufficient and may stop. 

2. The dredging of contaminated sediment must be conducted using an 
environmental cable arm clamshell bucket. The clamshell bucket must be 
entirely closed during dredging activities when withdrawn from San Diego Bay 
waters and moved to the barge, and when withdrawn from the barge and 
moved to the truck. As a secondary measure to ensure when the clamshell 
bucket is completely closed, marks painted on the clamshell bucket's holding 
cable and closing cable shall be used to visually verify when the bucket is 
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fully closed. These marks will align when the clamshell bucket is completely 
closed and they must be placed so that they are visible to the dredging 
operator at all times. 

3. The clamshell bucket must be completely empty of sediment prior to being 
moved back to the barge to minimize sediment being spilled over the dock. 

4. The clamshell bucket must not be overfilled in order to prevent the spillage of 
dredged material back into San Diego Bay waters. 

5. Dredging must be conducted to remove dredge material and not stockpile 
material on the floor of San Diego Bay or level the bottom surface with the 
clamshell bucket. 

6. The drop height from the clamshell bucket into the barge must be controlled 
to prevent splashing or sloshing of dredged material back into San Diego Bay 
waters. 

7. The swing radius of unloading equipment must be controlled to prevent 
spillage of dredged material back into San Diego Bay waters. 

8. Dredged sediments must be loaded onto wide pocket material barges with 
watertight compartments and water collection systems to prevent return water 
from re- entering San Diego Bay waters. 

9. Dredged material barges must not be filled to a point that overflow or spillage 
could occur. Each material barge must be marked in such a way to allow the 
operator to visually identify the maximum load point. 

10. Load -controlled barge movement, line attachment, and horsepower 
requirements of tugs and support boats at the project site must be specified to 
avoid resuspension of sediment and ensure that sea turtles and marine 
mammals are not injured or harassed through excessive vessel speed or 
propeller damage. Such measures may include speed restrictions, 
establishment of off -limit areas, and use of shallow draft vessels. 

11. Excess or decanted water from dredged sediments must not be discharged 
into San Diego Bay waters. 

12. A standard clamshell bucket may be used to excavate dense sediments or 
larger debris which cannot be excavated with an environmental cable arm 
clamshell bucket in accordance with the Remedial Action Plan, Appendix A, 
Design Criteria Report, Section 6.3.2. 
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Clean Sand and Gravel Cover Operations 

S. All clean sand cover operations and placement under this Order within the 
Shipyard Sediment Site remedial footprint must be conducted in accordance with 
the applicable requirements of Cleanup and Abatement Order R9 -2012 -0024, the 
Remedial Action Plan and the Mitigation Monitoring and Reporting Program 
contained in Attachment B of this Order and the requirements set forth below. 

1. Sediment areas within the required remedial footprint that are beneath piers 
and other overwater structures, where dredging would significantly impact or 
damage existing infrastructure, shall receive a clean layer of imported sand 
and gravel on the sediment surface to meet cleanup objectives. 

2. Clean sand and gravel covers must be thick enough to physically isolate the 
sediments from aquatic organisms to prevent the uptake of bioaccumulative 
contaminants. 

3. Placement of clean sand covers must be done in layers of controlled lifts to 
ensure proper placement over the required areas, minimize the potential for 
disturbance and intermixing of underlying sediments and appropriate 
thicknesses are achieved. 

4. The Discharger(s) shall submit a Borrow Source Characterization Report, for 
review and verification by the San Diego Water Board, prior to any on -site 
placement of import materials. This characterization report shall include 
identification of import material source(s), map(s) documenting the origin of 
the materials, site inspection documentation, and material sampling results for 
characterization (physical and chemical testing, as specified) to ensure that 
the import material will uniformly meet the specifications of its intended use 
and is well below the cleanup levels listed in the CAO. 

5. The Discharger(s) may supplement dredged areas with placement of a clean 
sand cover layer over the dredged surface if confirmatory samples indicate 
chemical exceedances in the new surface sediment are marginal or when 
hard undredgeable material is encountered. 

Sediment Dewatering and Staging Areas 

T. All dredged sediment dewatering, solidification and staging shall be done in 

accordance with the applicable requirements of Cleanup and Abatement Order 
R9- 2012 -0024, the Remedial Action Plan, the Mitigation Monitoring and 
Reporting Program contained in Attachment B of this Order and the requirements 
set forth below. 

1. The upland areas for dewatering, solidification and stockpiling of dredged 
material shall be limited to a) the 1.2 acre parcel identified in the ROWD as 
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the sediment staging and offloading area in the Northern Project Site located 
at the BAE Systems facility, and 2) the 2.5 acre S -Lane Parcel identified in 
the ROWD as the sediment staging and offloading area in the Southern 
Project Site, located on the NASSCO leasehold on the north side of Chollas 
Creek. 

2. The sediment offloading and stockpiling areas shall be outfitted to fully 
contain the sediment and any water (effluent) that drains from it, through the 
use of best management practices, including but not limited to, closed 
perimeter barriers, base liner, sand, asphalt, liners, and water handling 
facilities. 

3. Dredged sediments may be mixed with a cement based reagent (pozzolanics) 
to facilitate drying and to bind the sediments. 

4. Alternative control methods to prevent fugitive dust and other nuisances, 
including covering the stockpiles, may be utilized in addition to the required 
Mitigation Measures as long as the proposed alternatives are protective of 
water quality and human health. 

5. The on -shore dredged sediment dewatering area must be designed as a no- 
discharge facility to prevent decanted water from flowing back into Chollas 
Creek or San Diego Bay waters and prevent infiltration into underlying 
groundwater. The design must also prevent storm water run -on or run -off 
from adjacent areas from entering the dewatering area. The discharge of 
decanted water from sediment stockpiled in the staging areas or any storm 
water collected in the staging areas to Chollas Creek or San Diego Bay is 
prohibited. 

6. At all times during Project construction, storm water in contact with sediment 
and dredge barge decant water shall be collected in closed -top tanks to 
prevent infiltration and overflow during a storm event. This will involve the 
decant and /or storm water being collected in a sump in the operation area, 
pumped to aboveground tanks, and disposed of either within the sanitary 
sewer or off site. The storage areas shall be surrounded by a curb, dike, 
berm, or some other type of secondary containment system. All storage areas 
that are paved must be free of cracks and gaps, and shall be able to contain 
leaks and overflows until they can be addressed. 

7. Prior to initiating dredging operations the Discharger(s) shall apply for and 
obtain an Industrial User Discharge Permit from the City of San Diego for the 
discharge of wastewater into the City's sanitary sewer system. The 
Discharger(s) shall also submit a copy of the permit to the San Diego Water 
Board prior to initiating dredging operations. 
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8. Prior to discharge to the sanitary sewer system, the dredge sediment decant 
water must meet the City of San Diego's requirements for discharge of 
wastewater to the sanitary sewer system. The discharge must comply with 
any limits on pollutant concentrations, discharge times and flow rates required 
by the City of San Diego. If the decanted water does not meet City of San 
Diego's requirements for discharge of wastewater to the sanitary sewer, it 

must be removed by a licensed waste hauler for treatment and disposal at an 

authorized site. 

9. Prior to staging or stockpiling dredged sediment at the sediment management 
areas, the Discharger(s) must consult with the California Department of Toxic 
Substances Control (DTSC) and implement any additional controls required 
by DTSC to manage dredged material characterized as hazardous waste. If 

sediments meeting hazardous waste criteria are encountered, the hazardous 
waste must be segregated from other materials, in accordance with CCR, 
Title 22, Division 4.5, Chapter 15, Article 12. 

Transportation and Disposal 

U. The transport and disposal of dredged material shall be done in accordance with 
the applicable requirements of Cleanup and Abatement Order R9 -2012 -0024, the 
Remedial Action Plan, the Mitigation Monitoring and Reporting Program 
contained in Attachment B of this Order and the requirements set forth below. 

1. All dewatered dredged sediments must be disposed in regulated upland 
landfill facilities. Those sediments classified as nonhazardous, must be 
transported for disposal at a landfill permitted for accepting this material. 
Dredged sediments classified as hazardous must be transported to a 
hazardous waste landfill permitted for accepting this material. Alternative 
disposal of dredge materials at non -permitted disposal facilities is prohibited. 

2. The Discharger(s) shall meet performance standards associated with 
transportation and disposal in conformance with the Project's Construction 
Plans and Technical Specifications, 401 Water Quality Certification, and other 
permits for this work. The specific design criteria and performance standards 
shall be specified in the Construction Plans submitted to the San Diego Water 
Board prior to dredging. 

Response Actions to Monitoring Results 

V. In the event that visual observations or water quality monitoring indicate an 
exceedance of an applicable Receiving Water Limitation described in Section IV 

of this Order at an early warning station, the Discharger(s) shall promptly take all 

necessary steps to prevent an exceedance at the compliance station(s) including 
but not limited to adjustments of dredging operations or BMPs. 
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W. In the event that visual observations or water quality monitoring indicate an 
exceedance of an applicable Receiving Water Limitation described in Section IV 

of this Order, the Discharger(s) shall implement the additional or enhanced 
operational or engineering BMPs described below: 

'I. Evaluate the concurrent measurements at reference and compliance 
monitoring stations and supporting visual evidence to determine whether the 
exceedance is caused by construction activities or by other ambient 
conditions in San Diego Bay (e.g., wind waves, boat wakes, barge /ship traffic, 
and storm inflow). 

2. Immediately re -take measurements at reference and compliance stations. 

3. if the exceedance is confirmed, immediately notify the dredge contractor to 
immediately modify operations or implement additional BMPs to mitigate the 
exceedance and any further harm to water quality. Operational modifications 
may include, but are not limited to the following modifications implemented 
individually or in combination: 

a. Adjust the sequence and/or speed of dredging and disposal operations; 
b. Reposition dredge operations in such a way as to ensure future 

exceedances do not occur; 
c. Fix, maintain, and /or upgrade floating silt curtains; and 
d. Modify, either on a temporary or permanent basis, dredge equipment 

(such as the dredging bucket size or type). 

4. Re- evaluate field measurements at all relevant stations 30 minutes later, after 
additional BMPs or operational modifications are implemented. 

5. If the receiving water limitation exceedance continues to persist, even with 
additional BMPs, determine and implement more aggressive BMPs or 
operational modifications that resolve the exceedance or stop work to further 
assess the source of the exceedance, identify effective mitigation measures, 
and allow the water column to recover. 

VI. COMPENSATORY MITIGATION 

A. Eelgrass. A pre -construction eelgrass survey must be completed in accordance 
with the requirements of the Southern California Eelgrass Mitigation Policy 
(SCEMP) by a qualified biologist, prior to initiation of construction activities at the 
site. This survey must include both aerial and density characterization of the 
beds. A post -construction survey must be performed by a qualified biologist 
within 30 days following project completion to quantify any unanticipated losses 
to eelgrass habitat. impacts must then be determined from a comparison of pre - 
and post -construction survey results. Impacts to eelgrass, if any, must be 
mitigated through conformance with the SCEMP, which defines the mitigation 

26 



Order No. R9- 2013 -0093 July 10, 2013 
San Diego Shipyard Sediment Remediation Project 

ratio and other requirements to achieve mitigation for significant eelgrass 
impacts. If required following the post -construction survey, the SCEMP defined 
mitigation must be developed; approved by the San Diego Water Board, U.S. 
Army Corps of Engineers and National Marine Fisheries Service; and 
implemented to offset losses to eelgrass. 

B. California Least Tern. In -water construction activities are anticipated to be 
scheduled to occur outside the California least tern nesting season. Should in- 
water Project activities be conducted during the least tern breeding season, a 
qualified Biological Monitor familiar with the California least tern and other special 
status seabirds and waterfowl shall be retained by the Discharger(s) to conduct 
monitoring within 500 feet of construction activities and a silt curtain installed 
during breeding season. The monitor shall be empowered to delay commencing 
work, and shall do so if terns are actively foraging (e.g., searching and diving) 
within the work area. Should adverse impacts to terns occur (e.g., agitation or 
startling during foraging activities), the Biological Monitor shall be empowered to 
delay or halt construction, and shall do so until California least terns have left the 
project site. 

C. Green Sea Turtles and Marine Mammals. Mitigation measures to ensure that 
green sea turtles and marine mammals are not injured or harassed during 
dredging operations shall be incorporated into the Communication Plan. 
Mitigation measures must provide oversight by a qualified marine biologist and 
include training of the dredging crew on appropriate operation of barges and 
work vessels to minimize potential harm to green sea turtles and marine 
mammals. Construction activity must be temporarily stopped if a green sea turtle 
or marine mammal is sighted within 330 feet (100 meters) of the construction 
zone until all green sea turtles or marine mammals have left the Project site. 

VII. MONITORING REQUIREMENTS 

A. Receiving Water. The receiving water quality monitoring requirements of this 
Order include but are not limited to: 

1. Samples and measurements taken as required herein must be representative 
of the volume and nature of the discharge. Monitoring points shall not be 
changed without notification to and the approval of the San Diego Water 
Board. The Discharger(s) shall provide split samples to the San Diego Water 
Board upon prior timely notice. 

2. Monitoring must be conducted according to United States Environmental 
Protection Agency test procedures approved under Title 40, Code of Federal 
Regulations (CFR), Part 136, Guidelines Establishing Test Procedures for 
Analysis of Pollutants under the Clean Water Act as amended, unless other 
test procedures have been specified in this Order. 
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3. All laboratory analyses must be performed in a laboratory certified to perform 
such analyses by the California Department of Health Services, or a 

laboratory approved by the San Diego Water Board. 

4. If the Discharger(s) monitors any pollutant more frequently than required by 
this Order, using test procedures approved under 40 CFR, Part 136, or as 
specified in this Order, the results of this monitoring must be included in the 
calculation and reporting of the data submitted in the Discharger's reports. 
The increase in frequency of monitoring must also be reported. 

5. The Discharger(s) must retain records of all monitoring information, including 
all calibration and maintenance records and all original strip chart recordings 
for continuous monitoring instrumentation, copies of all reports required by 
this Order, and records of all data used to complete the application for this 
Order. Records must be maintained for a minimum of five years from the 
date of the sample, measurement, report, or application. This period may be 
extended during the course of any unresolved litigation regarding this Order 
or when requested by the San Diego Water Board. 

6. Records of monitoring information must include: 

a. The date, exact place, and time of sampling, measurements; 
b. The individual(s) who performed the sampling, measurements, or 

observations; 
c. The date (s) analyses were performed; 
d. The individual(s) who performed the analyses; 
e. The analytical techniques or method used; and 
f. The results of such analyses. 

7. All monitoring equipment used by the Discharger(s) to fulfill the prescribed 
monitoring requirements must be properly calibrated according to 
manufacturer's specifications and be maintained in optimal condition prior to 
and during the monitoring project. Logs of calibration procedures shall be 
retained as a standard operating procedure (SOP). The log shall be 
maintained for the duration of the project and shall be available for review 
upon request. 

8. The San Diego Water Board Executive Officer may make revisions to the 
monitoring requirements at any time, and may include a reduction or increase 
in the number of parameters to be monitored, locations monitored, the 
frequency of monitoring, or the number and size of samples collected. 

B. The receiving water monitoring program must be performed throughout the 
duration of dredging activities as specified below and in the RAP. The 
Discharger(s) shall conduct water quality monitoring to demonstrate that 
dredging activities do not result in violations of applicable water quality 
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standards, outside of the construction area. The water quality monitoring 
requirements including monitoring parameters, monitoring locations and depths, 
field procedures, and compliance criteria are described below. 

1. Monitoring Parameters. 
The following parameters shall be monitored outside the construction area 
during dredging activities: 

a. Visual Parameters. 
(1) No floating particulates, suspended materials, grease, or oil 
(2) No significant discoloration of the water surface 

b. Field Parameters. 
(1) Turbidity (in nephelometric turbidity units [NTU]) 
(2) Dissolved oxygen (DO; in milligrams per liter [mg /L]) 
(3) Hydrogen ion concentration (pH) 

2. Monitoring Locations (Stations) and Depths. 
During each monitoring event, water quality parameters including turbidity, 
DO, and pH shall be measured at seven stations, as shown in Attachment C. 

All water quality parameter measurements shall be monitored on two arcs 
(early warning and compliance). Two early warning and four compliance 
stations shall be spaced evenly along the arcs to capture all tidal and current 
conditions. 

Monitored water quality measurements shall be compared to "ambient" 
reference measurements outside the construction area, including San Diego 
Bay conditions and effects of non -remedial shipyard activities. The location of 
the reference station shall remain the same for all monitoring events. Water 
quality measurements shall be collected from a depth of 10 feet below the 
water surface at each of the stations. 

Station descriptions are as follows: 

a. Compliance Stations. Four compliance stations shall be located 500 feet 
from the construction area. Two compliance stations (Compliance Station 
Nearshore, North [CNN] and Compliance Station Nearshore, South [CNS]) 
shall be located on the North and South sides of the 500 -foot compliance 
arc at approximately the same distance from shore as the construction 
activity. Two additional compliance stations (Compliance Station 
Offshore, North [CON] and Compliance Station Offshore, South [COS]) 
shall be located on the North and South sides of the 500 -foot compliance 
arc offshore from the construction activity. The compliance stations shall 
be adjusted in the field to better target a visible turbidity plume, if a visible 
plume is observed. 

29 



Order No. R9- 2013 -0093 July 10, 2013 
San Diego Shipyard Sediment Remediation Project 

b. Early Warning Stations. Two early warning stations shall be located 250 
feet from the construction area. The North and South early warning 
stations (Early Warning Station, North [EWN] and Early Warning Station, 
South [EWS]) shall be spaced evenly along the north and south sides of 
the 250 -foot early warning arc. The objective of the early warning stations 
is to become quickly aware of potential water quality impacts at the 
construction work area and to be able to adjust dredging operations or 
BMPs before an exceedance occurs at the compliance station. The early 
warning stations shall be adjusted in the field to better target a visible 
turbidity plume, if a visible plume is observed. 

c. Reference Station. The reference station shall be located 1,000 feet 
from the dredging activity in the direction of the head of the bay and 
beyond the influence of construction activities. The reference station shall 
be monitored during every event, because the turbidity criterion is based 
on an acceptably small increase in the vicinity of the construction activity 
relative to ambient reference levels. 

3. Field Procedures. 
The field procedures are described below. 

a. Monitoring Frequency. 
During dredging, manual water quality samples shall be collected once 
daily after dredging operations have been underway for a minimum of one 
hour. A reference station outside the influence of dredging shall also be 
sampled at similar depths and frequency for comparison to the samples 
collected from the dredge area. In accordance with Section 34.1.1 of the 
CAO Technical Report sampling will be reduced to weekly sampling if no 
water quality exceedances are observed after 3 consecutive days of 
monitoring. During weekly water column monitoring (after 3 consecutive 
days without an exceedance), all water quality parameters will be 
measured during one monitoring event per week. Consistent with the 
requirements of the Technical Report, monitoring frequency will return to 
daily if a significant change in operations occurs (i.e., switching from 
dredging to material placement or debris removal) or an exceedance of 
the Receiving Water Limitations described in section IV. of this Order is 

observed. Monitoring frequency can again be reduced to weekly if 3 
consecutive days of monitoring show there are no exceedances. Figure 2 
of the Remediation Monitoring Plan provides a decision flow chart 
summarizing monitoring frequency requirements. 

b. Methods and Equipment. 
Dredging activities shall be monitored using an automatic Early Alert 
Systems (EAS) set at fixed locations as described in section VII.B.2. The 
compliance stations evaluated during dredging shall be monitored using 

30 



Order No. R9 -2013 -0093 July 10, 2013 
San Diego Shipyard Sediment Remediation Project 

instrumentation capable of measuring dissolved oxygen (DO), pH, and 
turbidity (in nephelometric turbidity units (NTU's)). 

c. Sample Location and Depth Control. 
Monitoring station positions shall be located using a Global Position 
System (GPS) accurate to within ± 3 meters. Monitoring depths shall be 
determined using a depth finder with an accuracy of ± 0.5 feet. 

d. Station Identification. 
Water quality monitoring stations shall be identified as follows: 

Stations shall be identified using the nomenclature specified in the 
Remedial Action Plan (RAP) for the Shipyard Sediment Site CAO (Anchor 
2012). All station information shall be recorded on project specific water 
quality monitoring forms, and consistently applied from one monitoring 
event to the next. Station names shall use the following identification 
scheme consisting of nine alphanumeric characters: 

A- BB- YYMMDD 

Where: 

"A" shall be used to identify the construction activity being monitored and 
will be one of the following: 

D = dredging 
P = material placement 
R = debris removal 

"BB" shall be used to identify the water quality monitoring location and will 
be one of the following: 

BG = Reference Station 
EWN = Early Warning Station, North 
EWS = Early Warning Station, South 

CNN = Compliance Nearshore Station, North 

CNS = Compliance Nearshore Station, South 
CON = Compliance Offshore Station, North 

COS - Compliance Offshore Station, South 

"YYMMDD" shall be used to identify the monitoring date and represents 
the following: 

YY = The last two digits of the year of collection 
MM = The month of collection 
DD = The day of collection 
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For example, following this identification scheme, "D -CNS- 131018" 
represents field monitoring during dredging in the Compliance Nearshore 
Station, South on October 18, 2013. 

e. Field Documentation. 
Daily visual observations shall be recorded on a standard observer form 

throughout dredging activities. Manual water quality monitoring field logs 
shall include date and time of sampling, tide information, water depth, and 
observations of water quality including sheen, color, odor, floating 
particulate, and plume observations. Logs shall also include weather 
conditions such as wind speed /direction and cloud cover. 

f. Sample Integrity. 
The integrity of each water sample collected shall be maintained from the 
time of collection to the point of data reporting. Proper record keeping and 
chain of custody (COC) procedures shall be implemented to allow 
samples to be traced from collection to final disposition. After collection of 

water samples, documentation on various logs and forms shall be required 
to adequately identify and catalog sample information. 

4. Compliance Criteria. 
Receiving Water Limitations are provided in Section IV of this Order. The 

point of compliance with these receiving water limitations shall be located 500 
feet from the edge of the construction area. The construction area is defined 
as the area(s) occupied by the dredging barge(s), the sediment scow(s), sand 
and rock placement equipment, demolition work equipment, silt curtains, and 
other work. 

C. Caulerpa Taxifolia. The Discharger(s) must conduct a surveillance -level survey 
for Caulerpa taxifolia not more than 90 days before the initiation of construction 

to determine presence /absence of this species within the immediate vicinity of 

the project. If Caulerpa taxifolia is identified during a survey, or at any other time 

before, during, or within 120 days following completion of authorized activities, 

the San Diego Water Board, National Marine Fisheries Service and California 
Department of Fish and Wildlife must be contacted within 24 hours of first noting 

the occurrence. In the event Caulerpa is detected, all disturbing activity must 

cease until such time as the infestation has been isolated and treated, or the risk 

of spread from the disturbing activity is eliminated in accordance with the 

Caulerpa Control Protocol. 

D. Sediment Monitoring. The Sediment Monitoring Program shall follow the 

requirements specified in section 34.1.2 of the CAO Technical Report as detailed 
in the RAP. Prior to initiation of a sediment monitoring program in areas where 

the dredge contractor believes it has completed the work, a post -remedial 
bathymetric survey shall be performed to verify that the dredge contractor has 

32 



Order No. R9- 2013 -0093 July 10, 2013 
San Diego Shipyard Sediment Remediation Project 

reached the target dredge depths and extents to accomplish full removal of 
chemically impacted sediment. The sediment monitoring approach is 
summarized below: 

1. Sediment Management Units. As detailed in the RAP, the remedial 
footprint area for the North and South Remediation Areas has been 
subdivided into individual Sediment Management Units (SMUs) with similar 
physical characteristics and dredge depths to facilitate dredging activates. 
Sediment monitoring will occur in each footprint polygon described in the 
CAO as represented by a SMU within the remedial footprint. The SMUs will 
be finalized in the final dredge design and will be used for evaluating 
successful attainment of Post Remedial Dredge Area concentrations 
(referred to as background concentrations) for PCBs, copper, HPAHs, TBT, 
and mercury described in Directive A.2.a of the CAO. 

2. Methods, Locations, and Timing. Sediment sampling will be implemented 
within 24 to 48 hours after the dredging contractor has confirmed that 
dredge depths within the footprint area have been achieved. Dredge depths 
will be confirmed using multibeam dual frequency sonar coupled to 
differential Global Positioning System (dG PS) equipment. Confirmation 
sediment sampling will consist of core sediment sample collection in each 
footprint polygon. Sediment concentrations in a horizon that represents the 
first undisturbed depth beneath the dredge depth will be measured. This will 
be determined based on the accuracy to which the dredge operator can 
guarantee the depth to which they dredge. Samples will be collected from 
beneath this elevation using appropriate sampling techniques. Sample 
cores will be just deep enough to collect sufficient sample for analysis. 

3. Performance Standard for Dredging. Sediment chemical constituents of 
concern (COCs) will be monitored and compared to Post Remedial Dredge 
Area concentrations (referred to as background concentrations) for PCBs, 
copper, HPAHs, TBT, and mercury described in Directive A.2.a of the CAO. 
With respect to determining sediment remediation success, there will be 
natural variability in the sediment chemistry data collected, which does not 
represent a true difference from the expected value. Natural variability can 
be attributed to random error in laboratory instrument outputs, sample 
collection and handling techniques, grain size distribution variance in 
sediment samples, or other random non -systematic differences that cannot 
be measured or specifically accounted for. Furthermore, sediment cannot 
be dredged at depths of 10 centimeters or less. Therefore, dredging 
success will be evaluated based on the following decision rules applied to 
subsurface monitored sediment: 

a. If all concentrations of COCs in subsurface sediments (deeper than the 
upper 5 cm) within an SMU are greater than 120 percent of Post 
Remedial Dredge Area concentrations specified in Directive A.2.a of the 
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CAO, the following additional remedial actions shall be considered in 
consultation with the San Diego Water Board: 

(1) Additional dredging of the SMU; 
(2) Additional analysis of discrete archived samples if multiple samples 

were collected in the SMU and /or additional sample collection to better 
define the extent of the exceedance(s); and 

(3) Placement of clean sand if additional dredging is determined to be 
inefficient. 

The Discharger(s) shall implement the additional remedial action(s), 
individually or in combination depending upon the type, scope and scale of 
the exeedance(s) and shall comply with any conditions set by the San 
Diego Water Board. , 

b. If all concentrations of COCs in subsurface sediments are less than or 
equal to 120 percent of Post Remedial Dredge Area concentrations 
specified in Directive A.2.a of the CAO, then SMU cleanup shall be 
considered complete and dredging may stop. A sand cover shall be 
placed on the sediment surface, if necessary. 

If no sample can because the equipment cannot penetrate a 
hard substrate, than this area shall be evaluated to determine whether 
sand cover is required. A sand cover shall be placed on the sediment 
surface, if necessary. 

E. Disposal Monitoring. Prior to sediments leaving the sediment management 
areas the Discharger(s) shall perform analytical testing of stockpiled sediment 
(unless the analytical testing was conducted on sediment samples obtained in 
situ prior to dredging) as dictated by landfill acceptance criteria, to demonstrate 
and document the material's suitability for disposal at selected landfill(s). Specific 
requirements for waste characterization at the disposal site shall be developed 
by the Dischargers after one or more disposal facilities have been identified. 
Specific testing requirements will be based on the Waste Discharge 
Requirements of the disposal facilities. 

VIII. REPORTING REQUIREMENTS 

A. Water Quality Monitoring. The Discharger(s) shall prepare and submit a 
monthly receiving water quality monitoring report that contains the results of 
receiving water quality monitoring activities for each week of that month. The 
reports must include: 

1. The following identification numbers in the header or subject line: Place ID 
794466, Order No. R9 -2013 -0093; 
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2. The names, qualifications, and affiliations of the persons contributing to the 
report; 

3. A tabulation of the daily volume (in cubic yards) of dredged material, the 
locations from which the material was removed and the final disposal location 
including waste manifests; 

4. A summary table of the monitoring results with a comparison to receiving 
water limitation compliance criteria; 

5. An evaluation, interpretation, and tabulation of the visual observations and 
water quality data including interpretations and conclusions as to whether 
applicable receiving water limitations were attained at each monitoring 
station; and 

6. A description of all incidents of non- compliance and its cause, the period of 
the noncompliance including exact dates and times, and if the noncompliance 
has not been corrected, the anticipated time it is expected to continue; and 
steps taken or planned to reduce, eliminate, and prevent reoccurrence of the 
noncompliance. 

B. Compensatory Mitigation Completion Report. The Discharger(s) must 
prepare and submit a report to the San Diego Water Board, within 30 days of 
completion of mitigation site preparation and planting, containing the following 
information: 

1. Pre- construction and post construction eelgrass surveys; 

2. Evaluation of total permanent impacts to eelgrass including impact and 
mitigation area maps; 

3. The as -built status of the mitigation sites; and 

4. A survey report documenting the boundaries of mitigation sites. 

C. Noncompliance Reports. The Discharger(s) must report to the San Diego 
Water Board any noncompliance which may endanger human health or the 
environment. Any information shall be provided orally within 24 hours from the 
time the Discharger(s) becomes aware of the circumstances. A written 
submission shall also be provided within five (5) days of the time the 
Discharger(s) becomes aware of the circumstances. The written submission 
shall contain a description of the incident and its cause, the period of the 
noncompliance including exact dates and times; and if the noncompliance has 
not been corrected, the anticipated time it is expected to continue, and steps 
taken or planned to reduce, eliminate, and prevent reoccurrence of the 
noncompliance. The Discharger(s) shall also provide notification of the 
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noncompliance to Community Members pursuant to the procedures for 
emergency notifications contained in the RAP, Appendix E, Community Relations 
Plan when directed to do so by the San Diego Water Board. The San Diego 
Water Board may waive the above -required written report under this provision on 
a case by case basis if an oral report has been received within 24 hours. 

D. Production of Plans and Reports Required for in the Mitigation Monitoring 
and Reporting Program and the Remedial Action Plan. The Discharger(s) 
shall provide the San Diego Water Board with a copy of the final plans and 
reports required pursuant to the Remedial Action Plan and the Mitigation 
Monitoring and Reporting Program no later than one week prior to the date of the 
public meeting to be held as required by the Community Relations Plan, 
Appendix E of the RAP. The following list of plans and reports is illustrative and 
not meant to be a comprehensive list of the plans or reports required to be 
produced by the Discharger(s). 

1. The RAP requires the following plans in addition to those provided in 
Appendix A through Appendix F of the RAP: 
a. Environmental Protection Plan 
b. Waste Generated Plan 
c. Vessel Management Plan 
d. Health and Safety Plan 

2. The Mitigation Monitoring and Reporting Program requires the following 
plans: 

a. Dredging Management Plan 
b. Parking Management Plan 
c. Contingency Plan 
d. Communication Plan (see Mitigation Measure 4.3.5) 
e. Sediment Management Plan (see Mitigation Measure 4.3.6, which also 

includes the requirement to generate a Dust Control and Monitoring Plan) 
f. Hazardous Materials Transportation Plan (see Mitigation Measure 4.3.7) 
g. Traffic Control Plan (see Mitigation Measure 4.3.8) 
h. Biological Assessment and Essential Fish Habitat Evaluation Report 

3. The Discharger(s) shall submit details outlining the insitu sampling 
procedures submitted to the landfill operator in application for pre -approval 
for land disposal (Letter to Landfill Regarding insitu Pre -approval). 

E. Mitigation Monitoring and Reporting Program Verification Report. The 
Mitigation Monitoring and Reporting Program provides that certain mitigation 
measures be "verified by the San Diego Water Board." To fulfill this requirement, 
the San Diego Water Board requires that the Discharger(s) submit a report or 
notification to the San Diego Water Board no later than fifteen days following the 
completion of a component of the Mitigation Measure or completion of the full 
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requirements of the Mitigation Measure. 

F. Commencement Notification. The Discharger(s) must notify the San Diego 
Water Board in writing at least 5 days prior to actual commencement of dredge 
and fill activities. 

G. Hazardous Substance Discharge. Except for a discharge which is in 

compliance with this Order, any person who, without regard to intent or 
negligence, causes or permits any hazardous substance or sewage to be 
discharged in or on any waters of the State, shall as soon as (a) that person has 
knowledge of the discharge, (b) notification is possible, and (c) notification can be 
provided without substantially impeding cleanup or other emergency measures, 
immediately notify the County of San Diego, Environmental Health Division in 

accordance with California Health and Safety Code section 5411.5 and the 
California Office of Emergency Services of the discharge in accordance with the 
spill reporting provision of the State toxic disaster contingency plan adopted 
pursuant to Government Code Title 2, Division 1, Chapter 7, Article 3.7 
(commencing with section 8574.17), and immediately notify the State Water 
Board or the San Diego Water Board of the discharge. This provision does not 
require reporting of any discharge of less than a reportable quantity as provided 
for under subdivisions (f) and (g) of section 13271 of the Water Code unless the 
Discharger(s) is in violation of a Basin Plan prohibition. 

H. Oil or Petroleum Product Discharge. Except for a discharge which is in 

compliance with this Order, any person who without regard to intent or 
negligence, causes or permits any oil or petroleum product to be discharged in or 
on any waters of the State, or discharged or deposited where it is, or probably 
will be, discharged in or on any waters of the State, shall, as soon as (a) such 
person has knowledge of the discharge, (b) notification is possible, and (c) 
notification can be provided without substantially impeding cleanup or other 
emergency measures, immediately notify the California Office of Emergency 
Services of the discharge in accordance with the spill reporting provision of the 
State oil spill contingency plan adopted pursuant to Government Code Title 2, 

Division 1, Chapter 7, Article 3.7 (commencing with section 8574.1). This 
requirement does not require reporting of any discharge of less than 42 gallons 
unless the discharge is also required to be reported pursuant to Clean Water Act 
section 311, or the discharge is in violation of a Basin Plan prohibition. 

I. Report Submittal. The Discharger(s) shall submit both one complete electronic 
copy (on CD or other appropriate media) and one complete paper copy of all 
reports required under this Order including notifications, technical reports, and 
monitoring reports. All correspondence and documents submitted to the San 
Diego Water Board must include the following identification numbers in the 
header or subject line: Place ID No. 794466, Order No. R9- 2013 -0093. The 
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preferred electronic format for each report submission is PDF format that is 
Optical Character Recognition (OCR) capable. 

J. Signatory Requirements. All applications, reports, or information submitted to 
the San Diego Water Board must be signed and certified as follows: 

1. For a corporation, by a responsible corporate officer of at least the level of 
vice president; or 

2. For a partnership or sole proprietorship, by a general partner or proprietor, 
respectively; or 

3. For a municipality, or a state, federal, or other public agency, by either a 
principal executive officer or ranking elected official. 

K. Duly Authorized Representative. Applications, reports, or information 
submitted to the San Diego Water Board may be signed by a duly authorized 
representative of that person described in Reporting Requirement J above if: 

1. The authorization is made in writing by a person described above; 

2. The authorization specifies either an individual or position having 
responsibility for the overall operation of the regulated activity; and 

3. The written authorization is submitted to the San Diego Water Board. 

If such authorization is no longer accurate because a different individual or 
position has responsibility for the overall operation of the Project, a new 
authorization satisfying the above requirements must be submitted to the San 
Diego Water Board prior to or together with any reports, information, or 
applications, to be signed by an authorized representative. 

L. Certification. All applications, reports, or information submitted to the San 
Diego Water Board must be signed and certified as follows: 

"I certify under penalty of law that I have personally examined and am familiar 
with the information submitted in this document and all attachments and that, 
based on my inquiry of those individuals immediately responsible for obtaining 
the information, I believe that the information is true, accurate, and complete. I 

am aware that there are significant penalties for submitting false information, 
including the possibility of fine and imprisonment." 

M. Submittal Address. The Discharger(s) must submit reports required under this 
Order, or other information required by the San Diego Water Board, to: 
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Executive Officer 
California Regional Water Quality Control Board, San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, California 92123 

IX. PROVISIONS 

A. Duty to Comply. The Discharger(s) must comply with all conditions of this 
Order. Any noncompliance with this Order constitutes a violation of the Water 
Code and is grounds for (a) enforcement action; (b) termination, revocation and 
reissuance, or modification of this Order; or (c) denial of a report of waste 
discharge in application for new or revised waste discharge requirements. 

B. Duty to Comply. The Discharger(s) must, at all times, fully comply with the 
engineering plans, specifications and technical reports submitted to the San 
Diego Water Board) to support this Order and all subsequent submittals required 
under this Order and as described herein. The conditions within this Order shall 
supersede conflicting provisions within such plans, specifications, technical 
reports and other submittals required under this Order. 

C. Need to Halt or Reduce Activity Not a Defense. It shall not be a defense for a 

in an enforcement action that it would have been necessary to halt 
or reduce the permitted activity in order to maintain compliance with the 
conditions of this Order. 

D. Duty to Mitigate. The Discharger(s) shall take all reasonable steps to minimize 
or prevent any discharge in violation of this Order that has a reasonable 
likelihood of adversely affecting human health or the environment, including such 
accelerated or additional monitoring as may be necessary to determine the 
nature and impact of the noncompliance. 

E. Property Rights. This Order does not convey any property rights of any sort or 
any exclusive privileges. The issuance of this Order does not authorize any 
injury to persons or property or invasion of other private rights, or any 
infringement of State or local law or regulations. 

F. Inspection and Entry. The Discharger(s) must allow the San Diego Water 
Board or the State Water Resources Control Board, and /or their authorized 
representative(s) (including an authorized contractor acting as their 
representative), upon the presentation of credentials and other documents, as 

may be required by law, to: 

1. Enter upon the Discharger's premises, where a regulated facility or activity is 

located or conducted, or where records are kept under the conditions of this 
Order; 

39 



Order No. R9- 2013 -0093 July 10, 2013 
San Diego Shipyard Sediment Remediation Project 

2. Access and copy, at reasonable times, any records that must be kept under 
the conditions of this Order; 

3. Inspect and photograph, at reasonable times, any facilities, equipment 
(including monitoring and control equipment), practices or operations 
regulated or required under this Order; and 

4. Sample or monitor, at reasonable times, for the purposes of assuring 
compliance with this Order or as otherwise authorized by the Water Code, 
any substances or parameters at any location. 

G. Retention of Records. The Discharger(s) shall retain records of all monitoring 
information, including all calibration and maintenance records, copies of all 
reports required by this Order, and records of all data used to complete the 
application for this Order. Records shall be maintained for a minimum of five 
years from the date of the sample, measurement, report, or application. Records 
may be maintained electronically. This period may be extended during the 
course of any unresolved litigation regarding this discharge or when requested by 
the San Diego Water Board. 

H. Duty to Provide Information. The Discharger(s) shall furnish to the San Diego 
Water Board, within a reasonable time, any information which the San Diego 
Water Board may request to determine whether cause exists for modifying, 
revoking and reissuing, or terminating this Order. The Discharger(s) shall also 
furnish to the San Diego Water Board, upon request, copies of records required 
to be kept by this Order. 

I. Duty to Provide Information. When the Discharger(s) becomes aware that it 
failed to submit any relevant facts in a Report of Waste Discharge or submitted 
incorrect information in a Report of Waste Discharge or in any report to the San 
Diego Water Board, it shall promptly submit such facts or information. 

J. Reopener Provision. This Order may be modified, revoked and reissued, or 
terminated for cause including, but not limited to, the following: 

1. Violation of any terms or conditions of this Order. 

2. Obtaining this Order by misrepresentation or failure to disclose fully all 
relevant facts. 

3. A change in any condition that requires either a temporary or permanent 
reduction or elimination of the authorized discharge. 

This Order serves as a CWA section 401 Certification action, it is subject to 
modification or revocation upon administrative or judicial review, including review 
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and amendment pursuant to section 13330 of the California Water Code and 
section 3867 of Title 23 of the California Code of Regulations (23 CCR). 

K. Reopener Provision. The filing of a request by the Discharger(s) for the 
modification, revocation, reissuance, or termination of this Order, or notification of 
planned changes or anticipated noncompliance does not stay any condition of 
this Order. 

L. Reopener Provision. The San Diego Water Board reserves the right to 
suspend, cancel, or modify and reissue this Order, after providing notice to the 
Discharger(s), if the San Diego Water Board determines that the Project fails to 
comply with any of the terms or requirements of this Order or if the or if the 
results of the Project have unintended impacts to water quality. 

M. Transfer of Responsibility. This Order is not transferable to any person except 
after notice to the San Diego Water Board. This notice must be in writing and 
received by the San Diego Water Board at least 30 days in advance of any 
proposed transfer. The notice must include a written agreement between the 
existing and new Discharger(s) containing a specific date for the transfer of this 
Order's responsibility and coverage between the current Discharger(s) and the 
new discharger. This agreement shall include an acknowledgement that the 
existing Discharger is liable for violations up to the transfer date and that the new 
discharger is liable from the transfer date on. The San Diego Water Board may 
require modification or revocation and reissuance of this Order to change the 
name of the Discharger and incorporate such other requirements as may be 
necessary under the Water Code. 

N. Hydroelectric Facility. This Order is not intended and shall not be construed to 
apply to any activity involving a hydroelectric facility requiring a Federal Energy 
Regulatory Commission (FERC) license or an amendment to a FERC license, 
unless the pertinent WDR application was filed pursuant to CCR, title 23, section 
3855, subdivision (b), and the application specifically identified that a FERC 
license or amendment to a FERC license for a hydroelectric facility was being 
sought. 

O. Payment of Fees. This Order is conditioned upon total payment of any fee 
required under California Code of Regulations, Title 23 section 3833, and owed 
by the Discharger(s). 

P. Order Availability. A copy of this Order, the application, and supporting 
documentation must be available at the Project site during construction for review 
by site personnel and agencies. A copy of this Order must also be provided to 
the contractor and all subcontractors working at the Project site. 
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Q. Enforcement Authority. In the event of any violation or threatened violation of 
the conditions of this Order, the violation or threatened violation shall be subject 
to any remedies, penalties, process or sanctions as provided for under State law. 

R. Investigation of Violations. In response to a suspected violation of any 
condition of this Order, the San Diego Water Board may, pursuant to Water Code 
sections 13267 and 13383, require the holder of any permit or license subject to 
this Order to investigate, monitor, and report information on the violation. The 
only restriction is that the burden, including costs of preparing the reports, must 
bear a reasonable relationship to the need for and the benefits to be obtained 
from the reports. 

X. NOTIFICATIONS 

A. These requirements have not been officially reviewed by the United States 
Environmental Protection Agency and are not issued pursuant to CWA section 
402. 

B. The provisions of this Order are severable, and if any provision of this Order, or 
the application of any provision of this Order to any circumstance, is held invalid, 
the application of such provision to other circumstances, and the remainder of 
this Order, shall not be affected thereby. 

C. This Order becomes effective on the date of adoption by the San Diego Water 
Board. 
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Exhibit B SCH # 2009111098 

Introduction 

The Mitigation Monitoring and Reporting Program (MMRP) has been prepared in 

compliance with California Environmental Quality Act (Pub. Resources Code § 

21000 et seq.;CEQA) and the specific requirements of Public Resources Code 
section 21081.6. The MMRP describes the requirements and procedures to be 
followed by the California Regional Water Quality Control Board, San Diego 
Region (San Diego Water Board) to ensure that all mitigation measures adopted 
as part of the Cleanup and Abatement Order project (the CAO Project) will be 
carried out as described in this Program EIR. It is anticipated that a subsequent 
discretionary approval(s) will be required to fully comply with the directives of the 
CAO Project. Subsequent discretionary approvals will include, at a minimum, a 

specific Remedial Action Plan requiring a Clean Water Act permit. To the extent 
it can be demonstrated to the San Diego Water Board on the basis of substantial 
evidence that alternative mitigation measures to those set forth herein are 
equally or more effective at mitigating the identified potentially significant adverse 
environmental impacts and at protecting the environment, those mitigation 
measures may be adopted in lieu of those set forth herein at the time subsequent 
discretionary approvals are granted. 

This MMRP incorporates changes made regarding mitigation measures in 

to received on the Draft Program EIR and proposed Final 
Program EIR during the public comment period. 
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