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BEFORE THE STATE WATER RESOURCES CONTROL BOARD

In the Matter of Waste Discharge Requirements )

For City of Portola Wastewater Treatment Plant; - )

California Regional Water Quality Control Board ) PETITION FOR REVIEW
' — Central Valley Region Order No. R5-2009-0093 ) |

NPDES No. CA0077844 ‘ )

Pursuant to Section 13320 of California Water Code and Section 2050 of Title 23 of the
California Code of Regulations (CCR), California Sportfishing Protection Alliance (“CSPA” or
“petitioner’) petitions the State Water Resources Control Board (State Board) to review and
vacate the final decision of the California Regional Water Quality Control Board for the Central
Valley Region (“Regional Board”) in adopting Waste Discharge Requirements (NPDES No.
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CA0077844) for City of Portola Wastewater Treatment Plant, on 8 October 2009. See Order No.
R5-2009-0093. The issues raised in this petition were raised in timely written comments.

1. NAME AND ADDRESS OF THE PETITIONERS:

California-Sportfishing-Protection-Alliance
3536 Rainier Avenue

Stockton, California 95204

Attention: Bill Jennings, Executive Director

2. THE SPECIFIC ACTION OR INACTION OF THE REGIONAL BOARD WHICH
THE STATE BOARD IS REQUESTED TO REVIEW AND A COPY OF ANY _
ORDER OR RESOLUTION OF THE REGIONAL BOARD WHICH IS |
REFERRED TO IN THE PETITION:

Petitioner seeks review of Order No. R5-2009- 0093, Waste Discharge Requirements (NPDES
No. CA0077844) for the City of Portola Wastewater Treatment Plant. A copy of the adopted
Order is attached as Attachment No. 1.

3. THE DATE ON WHICH THE REGIONAL BOARD ACTED OR REFUSED TO

- ACT OR ON WHICH THE REGIONAL BOARD WAS REQUESTED TO ACT:
8 October 2009

4. A FULL AND COMPLETE STATEMENT OF THE REASONS THE ACTION OR
FAILURE TO ACT WAS INAPPROPRIATE OR IMPROPER:

CSPA submitted detailed comment letters on 13 May 2009 and 30 September 2009. Those
letters and the following comments set forth in detail the reasons and points and authorities why
CSPA believes the Order fails to comport with statutory and regulatory requirements. The -
specific reasons the adopted Orders are improper are:

A."  The Permit contains an effluent Limitation for percent removal of BOD contrary to
Federal Regulations 40 CFR 133.103 (Secondary Treatment Standards) and 40 CFR
122.44 (1)(1) (Antibacksliding) and fails to contain the basis for permit limitations in
the Fact Sheet as required by 40 CFR 124.8.

The Permit, page F —6, states that:

“BOD percentage Removal- The dischafger has experienced problems meeting the
percentage removal effluent limitations for BOD. The 85 percent BOD removal
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requirement was not met twice in 2004 (although the BOD values are suspect due to the

potential laboratory error noted above), three times in 2005 and four times in 2006. For
 the last two discharge seasons, the Discharger has met the requirement for BOD

percentage removal. Removal percentages during months that requirements were not met
- were generally around 80 percent, and there have been no violations of effluent BOD

concentration limitations. The Discharger performed extensive work on their collection
system in the late 1990s to reduce infiltration/inflow (I/I) in response to Cease and Desist
Order No. 93-068. '

In part, the problem of effluent percentage BOD removals is also due to the fact that
discharge occurs only during months in which I/l is more likely to dilute the influent, but
the discharge consists of wastewater that has been received both during dry (low dilution)

and wet (high dilution) months. Another situation that is contributing to the problem is

the Discharger’s receipt of septage. Septage is very high in BOD and tota_l susp_ended
solids. Although septage is discharged to the Facility, its pollutant contribution has not

been taken into account when assessing influent pollutant loads and pollutant removal.
This Order requires the Discharger to obtain monthly samples of septage for BOD and
TSS analysis, and allows the Discharger to take into account the contribution of septage
to the influent BOD and TSS load when calculating percentage removals. The Order also
requires that the Discharger perform a study to determine if the amount of septage being
accepted may be interfering with the plants performance.”

The Permit states on pages F-12 and F-13 that:

“The treatment works provide significant biological treatment of municipal wastewater. .

Recent data gathered by the discharger indicate that the pond system cannot consistently
meet effluent limitations required by secondary treatment standards. The 95th percentile
effluent values for BOD and TSS using the last two years of data are 55.6 and 103 mg/L,
respectively, thus exceeding the effluent values given in 40 CFR 133.102. The data also
show that the treatment process results in significant biological treatment in accordance
with 40 CFR 133.101(k) (65% BOD removal).”

The Permit further states on pages F-35 that:

“3. Satisfaction of Anti-Backsliding Requirements. All effluent limitations in this Order
are at least as stringent as the effluent limitations in the previous Order except percentage
removal of BOD. 40 CFR 122.44(1)(2)(1)(B)(1) allows a less stringent effluent limitation
if information is available which was not available at the time of permit issuance, which
would have justified the application of a less stringent effluent limitation at the time of
permit issuance. The Discharger has recently supplied data (August 2009) that indicates
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that they cannot meet 30/30 effluent limitations for BOD and total suspended solids on a
year-round basis, as required in 40 CFR 133.102, which is new information. This new
information justifies the application of a less stringent effluent limitation in accordance
with 40 CFR 133.105. However, the average monthly BOD and total suspended solids
effluent limitation for discharge to the Feather River during the allowable discharge

period 1s unchanged from the previous permit and previous versions of this draft permit.
The CWA allows revision of effluent limitations only if such revision is subject to and
consistent with a State’s antidegradation policy. The antibacksliding requirements also .
prohibit the reissued permits to contain effluent limitations which are less stringent than
the current effluent limitation guidelines for that pollutant, or which would cause the
‘receiving water to violate the applicable state water quality standard under Section 303 of
the CWA.”

Regional Board staff testified at the 8 October 2009 public hearing that the Discharger can meet
the BOD and TSS percent removal during periods when they are allowed, under the terms of the
permit, to discharge to surface waters. The collected samples, which the Regional Board cites as
new information, showing the percent removal cannot be met were collected during a period
when discharges to surface waters are prohibited by the permit. This sampling outside the
discharge period does not constitute two years of normal operating data. There is no information
regarding the WWTP which shows that the samples were not collected during a period of upset
or different land disposal operating conditions. Pond wastewater treatment systems have '
different seasonal operating capabilities. There is no information that the seasonal prohibition
against discharges to surface waters from this treatment facility was not originally based on their
inability to meet secondary discharge standards. There is also no information regarding the
remainder of the two-year operating period and whether the percent removal can routinely be
achieved. '

Federal Regulation 40 CFR 124.8 (applicable to State programs) requires preparation of a Fact
Sheet which set forth the principal facts and significant factual, legal, methodological and policy
questions considered in preparing that draft permit.

* The statement that: “The treatment works provide significant biological treatment of
municipal wastewater” has been added to the Permit. There is no basis or supporting
documentation that this statement is factual. The methodology and/or data for
determining “significant biological treatment” have not been presented.

Generally this type of pond system sees BOD and TSS reductions due to long process -
detention times and the surface water interactions with the atmosphere providing
aeration. It is just as reasonable in this case, based on the information presented, that
dilute BOD and TSS levels due to I/I with corresponding high flow rates could reduce the
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pond cell residence time and not produce “significant biological treatment”. This later *
case would better explain the request for a reduced percent BOD and TSS removal. The
Permit does not contain any information that “significant biological treatment” is being
provided. ‘ ' "

« The Permit states, as cited-above that: “For the last two discharge seasons, the Discharger
has met the requirement for BOD percentage removal.” Then the Permit proposes to
relax this limit and states that: “The 95th percentile effluent values for BOD and TSS
using the last two years of data are 55.6 and 103 mg/L, respectively, thus exceeding the
effluent values given in 40 CFR 133.102.”

o BOD and TSS effluent levels can be elevated and percent removal requirements
can be met. The Permit Fact Sheet does not set forth the principal facts and
methodologies necessary to calculate percent removal efficiencies. What are the
inﬂueht BOD and TSS values that correspond to the cited 95th percentile effluent
values for BOD and TSS? Removal efficiencies cannot be calculated absent this
data. -

o Ifthe Permit is correct that: “For the last two discharge seasons, the Discharger
has met the requirement for BOD percentage removal” what data is being used to
justify relaxing the limitation for percent removal?

o The Permit states that the WWTP is subject to significant I/I which would dilute
the influent. The Permit also states that the WWTP receives septage which would
have the opposite effect of raising the influent BOD and TSS. Page F-6 states that
septage discharges have not been accounted for in analyzing BOD and TSS levels
to calculate removal efficiencies. If this is true; the Permit cannot then contain
sufficiently accurate information to relax the limitation for BOD and TSS removal
efficiencies. Have the impacts of I/T and septage been accounted for in the
calculation of BOD and TSS removal efficiencies?

* Federal Regulation 40 CFR 133.101 (g) and 133.103 (¢) states that minimum secondary
treatment standards may be relaxed to “equivalent to secondary standards™ if: (1) The BOD and
SS effluent concentrations consistently achievable through proper operation and maintenance of
the treatment works exceed the minimum level of the effluent quality set forth in 133.102(a) and
133.102(b), (2) a trickling filter or waste stabilization pond is used as the principal process, and
(3) the treatment works provide a significant biological treatment of municipal wastewater.
There is no information in the Permit or the Fact Sheet to indicate that any elevated BOD and
TSS levels were observed during periods of “normal” opefations and not during upset. '
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Federal Regulation 40 CFR 133.103 (d)(3) states that for less concentrated influent wastewater
for separate sewers the State Director is authorized to substitute a lower percent removal only if
the less concentrated influent is not due to excessive inflow and infiltration (I/I). The facility is
not eligible for relaxed percent removal limitations as identified problems are at least in part due
to excessive inflow and infiltration (I/I). “In part, the problem of effluent percentage BOD .

removalsis also-due to the fact that discharge occurs only during months in which I/ 'is more
likely to dilute the influent...” (Page F-6) This would indicate that “significant biological
treatment” is not being provided. Regional Board staff has stated that the Discharger has
reduced I/I levels to the wastewater treatment plant but has not presented influent flow
monitoring data, which is necessary to confirm this conclusion. '

Federal Regulation 122.44 (1)(2)(i) requires that renewed, reissued or modified NPDES permits
may not contain effluent limitations which are less stringent than the comparable effluent
limitations in the previous permit. Exceptions to the antibacksliding requirements are for
material and substantial alterations to the permitted facility; new information is available;
technical mistakes were made in the permit; events have occurred over which the permittee has
no control, or; the permittee has installed the treatment facilities to meet the limitations, has
properiy operated the system and the facilities fail to meet the limitations. The Permit does not
- meet a single Antibacksliding requirement of 40 CFR 122.44. The Permit only identifies the
Antidegradation Policy as a means for relaxing NPDES Permit limitations (Page F-34) and
ignores the exceptions of 40 CFR 122.44. : ‘

The cited “new” information to justify backsliding is described on Permit pages F-13 as: “Recent
data gathered by the discharger indicate that the pond system cannot consistently meet effluent
limitations required by secondary treatment standards.” This recently gathered data would be
from Discharger Self Monitoring Reports, which are submitted to the Regional Board on a
monthly basis for the ongoing wastewater discharge. This is not new information; the Regional
Board has been reviewing the Dischar'ger"s Self Monitoring Reports on a monthly basis for
years. Otherwise, why did the Discharger not submit monitoring data showing that they were
not achieving a secondary level of treatment?

Under the Clean Water Act (CWA), point source dischargers are required to obtain federal
discharge (NPDES) permits and to comply with water quality based effluent limits (WQBELS) in
NPDES permits sufficient to make progress toward the achievement of water quality standards
or goals. The antibacksliding and antidegradation rules clearly spell out the interest of Congress
in achieving the CWA’s goal of continued progress toward eliminating all pollutant discharges.
Congress clearly chose an overriding environmental interest in clean water through discharge
reduction, imposition of technological controls, and adoption of a rule against relaxation of
limitations once they are established. ' '
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Upon permit reissuance, modification, or renewal, a discharger may seek a relaxation of permit
limitations. However, according to the CWA, relaxation of a WQBEL is permissible only if the
requirements of the antibacksliding rule are met. The antibacksliding regulations prohibit EPA
from reissuing NPDES permits containing interim effluent limitations, standards or conditions

less stringent than the final limits contained in the previous permit, with limited exceptions.

These regulations also prohibit, with some exceptions, the reissuance of permits originally based
on best professional judgment (BPJ) to incorporate the effluent guidelines promulgated under
CWA §304(b), which would result in limits less stringent than those in the previous BPJ-based
permit. Congress statutorily ratified the general prohibition against backsliding by enacting
§8§402(0) and 303(d)(4) under the 1987 Amendments to the CWA. The amendments preserve
present pollution control levels achieved by dischargers by prohibiting the adoption of less
stringent effluent limitations than those already contained in their discharge permits, except in
certain narrowly defined circumstances. ' '

‘When attempting to backslide from WQBELSs under either the antidegradation rule or an
exception to the antibacksliding rule, relaxed permit limits must not result in a violation of
applicable water quality standards. The general prohibition against backsliding found in

- §402(0)(1) of the Act contains several exceptions. Specifically, under §402(0)(2), a permit may

be renewed, reissued, or modified to contain a less stringent effluent limitation applicable to a

‘pollutant if (A) material and substantial altei'ations or additions to the permitted facility occurred

after permit issuance which justify the application of a less stringent effluent limitation; (B)(i)
information is available which was not available at the time of permit issuance (other than
revised regulations, guidance, or test methods) and which would have justified the application of
a less stringent effluent limitation at the time of permit issuance; or (ii) the Administrator
determines that technical mistakes or mistaken interpretations of law were made in issuing the

‘permit under subsection (a)(1)(B) of this section; (C) a less stringent effluent limitation is

necessary because of events over which the permittee has no control and for which there is no

"reasonably available remedy [(e.g., Acts of God)]; (D) the permittee has received a permit

modification under section 1311(c), 1311(g), 1311(h), 1311(i), 1311(k), 1311(n), or 1326(a) of
this title; or (E) the permittee has installed the treatment facilities required to meet the effluent
limitations in the previous permit, and has properly operated and maintained the facilities, but
has nevertheless been unable to achieve the previous effluent limitations, in which case the
limitations in the reviewed, reissued, or modified permit may reflect the level of pollutant control
actually achieved (but shall not be less stringent than required by effluent guidelines in effect at
the time of permit renewal, reissuance, or modification).

Even if a discharger can meet either the requirements of the antidegradation rule under -
§303(d)(4) or one of the statutory exceptions listed in §402(0)(2), there are still limitations as to
how far a permit may be allowed to backslide. Section 402(0)(3) acts as a floor to restrict the
extent to which BPJ and water quality-based permit limitations may be relaxed under the
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- antibacksliding rule. Under this subsection, even if EPA allows a permit to backslide from its

previous permit requirements, EPA may never allow the reissued permit to contain effluent
limitations which are less stringent than the current effluent limitation guidelines for that
pollutant, or which would cause the receiving waters to violate the applicable state water quality

_ standard adopted under the authority of §303.49.

" Federal regulatlons 40 CFR 122. 44 ()(1) havé been adopted to implement the antlbackshdmg

requirements of the CWA:

(D) Reissued- permits. (1) Except as provided in paragraph (1)(2) of this section when a
permit is renewed or reissued, interim effluent limitations, standards or conditions must
be at least as stringent as the final effluent limitations, standards, or conditions in the
previous permit (unless the circumstances on which the previous permit was based have
materially and substantially changed since the time the permit was issued and would
constitute cause for permit modification or revocation and reissuance under Sec. 122.62.)

(2) In the case of effluent limitations established on the basis of Section 402(a)(1)(B) of
the CWA, a permit may not be renewed, reissued, or modified on the basis of effluent

- guidelines promulgated under section 304(b) subsequent to the original issuance of such
permit, to contain effluent limitations which are less stringent than the comparable
effluent limitations i in the previous perm1t :

(1) Exceptions--A permit with fespect to which paragraph (1)(2) of this section appliés
. may be renewed, reissued, or modified to contain a less strlngent effluent limitation
apphcable to a pollutant, if:

(A) Material and substantial alterations or additions to the permitted facility
occurred after permit issuance which justify the apphcatlon of a less stringent
effluent limitation;
(B)(1) Information is available which was not available at the time of permit
issuance (other than revised regulations, guidance, or test methods) and which
would have justified the application of a less stringent effluent limitation at the
time of permit issuance; or (2) The Administrator determines that technical
mistakes or mistaken interpretations of law were made in issuing the permit under
section 402(a)(1)(b); .
(C) A less stringent effluent limitation is necessary because of events over which
- the permittee has no control and for which there is no reasonably available
remedy;
(D) The permittee has received a permit modlﬁcatlon under section 301(c),
301(g), 301(h), 301(i), 301(k), 301(n), or 316(a); or
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(E) The permittee has installed the treatment facilities required to meet the
effluent limitations in the previous permit and has properly operated and
maintained the facilities but has nevertheless been unable to achieve the previous
effluent limitations, in which case the limitations in the reviewed, reissued, or
modified permit may reflect the level of pollutant control actually achieved (but

shall-not beless stringent thanrequired by effluent guidelines in effect at the- tlme
of permit renewal, reissuance, or modification).

(i1) Limitations. In no event may a perrriit with respect to which paragraph (D(2) of this
section applies be renewed, reissued, or modified to contain an effluent limitation which
is less stringent than required by effluent guidelines in effect at the time the permit is
renewed, reissued, or modified. In no event may such a permit to discharge into waters be
renewed, issued, or modified to contain a less stringent effluent limitation if the
implementation of such limitation would result in a violation of a water quality standard
under section 303 applicable to such waters. ’

B. 'The‘ Permit contains an allowance for a mixing zone that does not comply with the
requirements of the Policy for Implementation of Toxics Standards for Inland Surface
Waters, Enclosed Bays, and Estuaries of California (SIP) or the Basin Plan.

The Permit grants a mixing zbne allowance for ammonia, copper and electrical conductivity.
With respect to the mixing zone the Permit contains the following on pages F-20 and F-21:

“Discharge to the Middle Fork of the Feather River is prohibited when river flow is less
than 40 cfs; In addition, discharge is prohibited unless the complete mixing dilution in the
River is 50:1 or greater. '

A mixing model referred to in the Technical support document was consulted by the
Discharger’s Engineer to verify. the mixing regime of the outfall and river. The model is
applicable to point discharges where rapid vertical mixing occurs. According to the
Technical support document, the model is based on Mixing in Inland and Coastal Waters
by H.B. Fischer et al. (1979, Academic Press Inc.). The configuration of the River is
.complex at the discharge location. The discharge is just upstream of a raiquad bridge that
spans the Middle Fork of the Feather River. The Bridge Abutments separate the stream
into two primary channels at the point of discharge, a middle channel and a western
channel when the River is at approximately 40 cfs. The Discharger’s engineer indicates
this flow regime is typical even at substantially higher flows. There is also another
channel to the east, which receives approximately 20% of the River flow, and passes by
the effluent discharge location. Directly downstreain of the effluent discharge, the stream
turns approximately 45 degrees due to the adjacent topography and railroad bridge
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abutment, and also increases its velocity to approximately 3 feet per second. Both of
these conditions should provide good mixing.

Use of this mixing model by the Discharger’s engineer allows the assumption of a
dilution of at least 40% of the ultimate dilution in the River at the edge of the acute

toxicity mixing zone, approximate 100 feet downstream of the discharge, with a width of
approximately 30 feet. The 20:1 dilution has been used for both the acute and chronic
toxicity mixing zones, because of the specified method of discharge, which is based upon
a volumetric percentage of the River flow. The toxicity mixing zone also allows a zone of
passage, and should not prove toxic to organisms floating through the mixing zone.

This Order requires the Discharger to install an effluent diffuser to obtain rapid mixing at
the point of discharge to the Middle Fork of the Feather River. The Discharger must also,
by a dilution study, show that the minimum dilution at the point of the outfall is 20:1 in a
mixing zone that complies with the SIP, the Basin Plan, and the USEPA Techmcal
support document.”

Despite the statements in the Permit; it does not appear that a formal mixing zone analysis has
been completéd for this discharge. The Permit does not identify whether the discharge is
completely mixed. A diffuser does not currently exist. A mixing zone study is required by the
Permit. The permit statements are replete with assumptions and estimates without firm numeric
statements. The “mixing zone” granted in the Permit appears to be solely based on the flow
~volumes of the effluent and the receiving stream; such an ana1y31s does not meet the
requuements of the SIP and/or the Basin Plan.

“A mixing zone is an area where an effluent discharge undergoes initial dilution and is extended
to cover the secondary mixing in the ambient waterbody. A mixing zone is an allocated impact
zone where water quality criteria can be exceeded as long as acutely toxic conditions are
prevented” according to EPA’s Technical Support Document for Water Quality-based Toxics
Control (TSD) (USEPA,.1991), (Water quality criteria must be met at the edge of a mixing
zone.) Mixing zones are regions within public waters adjacent to point source discharges where
pollutants are diluted and dispersed at concentrations that routinely exceed human health and
aquatic life water quality standards (the maximum levels of pollutants that can be tolerated
without endangering people, aquatic life, and wildlife.) Mixing zone policies allow a
discharger’s point of compliance with state and federal water quality standards to be moved from
the “end of the pipe” to the outer boundaries of a dilution zone. The CWA was adopted to
minimize and eventually eliminate the release of pollutants into public waters because fish were
dying and people were getting sick. The CWA requires water quality standards (WQS) be met in
all waters to prohibit concentrations of pollutants at levels assumed to cause harm. Since WQS
criteria are routinely exceeded in mixing zones it is likely that in some locations harm is
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occurring. The géneral public is rarely aware that local waters are being degraded within these
mixing zones, the location of mixing zones within a waterbody, the nature and quantities of
pollutants being diluted, the effects the pollutants might be having on human health or aquatic
life, or the uses that may be harmed or eliminated by the discharge. Standing waist deep at a
favorite fishing hole, a fisherman has no idea that he is in the middle of a mixing zone for

pathogens-for-a-sewage-discharger-that has not beenrequired to-adequately treat their waste:

In 1972, backed by overwhelming public support, Cohgress overrode President Nixon’s veto and
passed the Clean Water Act. Under the CWA, states are required to classify surface waters by
uses — the beneficial purposes provided by the Waterbédy. For example, a waterbody may be
designated as a drinking water source, or for supporting the growth and propagation of aquatic
life, or for allowing contact recreation, or as a water source for industrial activities, or all of the
above. States must then adopt criteria — numeric and narrative limits on pollution, sufficient to
protect the uses assigned to the waterbody. Uses + Criteria = Water Quality Standards (WQS).
WQS are regulations adopted by each state to protect the waters under their jurisdiction. If a
waterbody is classified for more than one use, the applicable WQS are the criteria that would
protect the most sensitive use. '

All wastewater dischargers to surface waters must apply for and receive a permit to discharge
pollutants under the National Pollutant Discharge Elimination System (NPDES.) Every NPDES
permit is required to list every pollutant the discharger anticipates will be released, and establish
effluent limits for these pollutants to ensure the discharger will achieve WQS. NPDES permits
also delineate relevant control measures, waste management procedures, and monitoring and
reporting schedules. ‘

It is during the process of assigning effluent limits in NPDES permits that variances such as
mixing zones alter the permit limits for pollutants by fnultiplying the scientifically derived water
" quality criteria by dilution factors. The question of whether mixing zones are legal has never
been argued in federal court.

Mixing zones are never mentioned or sanctioned in the CWA. To the contrary, the CWA
appears to speak against such a notion:

“whenever...the discharges of pollutants from a point source...would interfere with the
attainment or maintenance of that water quality...which shall assure protection of public
health, public water supplies, agricultural and industrial uses, and the protection and
propagation of a balanced population of shellfish, fish and wildlife, and allow
recreational activities in and on the water, effluent limitations...shall be established .
which can reasonably be expected to contribute to the attainment or_maintenancé of such
water quality.” ‘
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A plain reading of the above paragraph calls for the application of effluent limitations whenever
necessary to assure that WQOS will be met in all waters. Despite the language of the Clean Water
Act; US EPA adopted 40 CFR 131.13, General policies, that allows States to, at their discretion,
include in their State standards, policies generally affecting their application and implementation,
such as mixing zones, low flows and variances. According to EPA; (EPA, Policy and Guidance

beneficial uses in the whole waterbody, they do not violate federal regulation or law. California
has mixing zone policies included in individual Water Quality Control Plans (Basin Plans) and
the Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays,
and Estuaries of California (2005) permitting pollutants to be diluted before being measured for
compliance with the state’s WQS.

Federal Antidegradation regulations at 40 CFR 131.12 require that states protect waters at their
present level of quality and that all beneficial uses remain protected. The corresponding State
Antidegradation Policy, Resolution 68-16, requires that any degradation of water quality not
unreasonably affect present and anticipat_ed‘beneﬁcial uses. -Resolution 68-16 further requires
that: “Any activity which produces or may produce or increase volume or concentration of waste
and which discharges or proposes to discharge to existing high quality waters will be required to
meet waste di'scharge requirements which will result in the best practicable treatment or control
of the discharge necessary to assure that (a) a pollution or nuisance will not occur and (b) the
highest water quality consistent with the maximum benefit to the people of the State will be
maintained.” '

» Pollution is defined in the California Water Code as an alteration of water quality to a
degree, which unreasonably affects beneficial uses. In California, Water Quality Control
Plans (Basin Plans) contain water quality standards and objectives which are necessary to
protect beneficial uses. The Basin Plan for California’s Central Valley Regional Water _
Board states that: “According to Section 13050 of the California Water Code, Basin Plans
consist of a designation or establishment for the waters within a specified area of '
beneficial uses to be protected, water quality objectives to protect those uses, and-a
program of implementation needed for achieving the objectives. State law also requires
that Basin Plans conform to the policies set forth in the Water Code beginning with
Section 13000 and any state policy for water quality control. Since beneficial uses,
together with their corresponding water quality objectives, can be defined per federal
regulations as water quality standards, the Basin Plans are regulatory references for
meeting the state and federal requirements for water quality control (40 CFR 131.20).”

* Nuisance is defined in the California Water Code as anything, which is injurious to
health, indecent, offensive or an obstruction of the free use of property, which affects an .
entire community and occurs as a result of the treatment or disposal of waste.
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The Antidegradation Policy (Resolution 68-16) allows water quality to be lowered as long as
beneficial uses are protected (pollution or nuisance will not occur), best practicable treatment and
control (BPTC) of the discharge is provided, and the degradation is in the best interest of the '
people of California. Water quality objectives were developed as the maximum concentration of
a pollutant necessary to protect beneficial uses and levels above this concentration would be

considered pollution.~The AntidegradationPolicy does not allow water quality standards and

objectives to be exceeded. Mixing zone are regions within public waters adjacent to point source
discharges where pollutants are diluted and dispersed at concentrations that routinely exceed
water quality standards.

The Antidegradation Policy (Resolution 68-16) requires that best practicable treatment or control
(BPTC) of the discharge be provided. Mixing zones have been allowed in lieu of treatment to
meet water quality standards at the end-of-the-pipe prior to discharge. To comply with the
Antidegradation Policy, the trade of receiving water beneficial uses for lower utility rates must
be in the best interest of the people of the state and must also pass the test that the Discharger is
providing BPTC. By routinely permitting excessive levels of pollutants to be legally discharged,
mixing zones act as an economic disincentive to Dischargers who might otherwise have to -
design and implement better treatment mechanisms. Although the use of mixing zones may lead
to individual, short-term cost savings for the discharger, significant long-term health and
economic costs may be placed on the rest of society. An assessment of BPTC, and therefore
compliance with the Antidegradation Policy, must assess whether treatment of the wastestream
can be accomplished, is feasible, and not simply the additional costs of Compliance with water
quality standards. A BPTC case can be made for the benefits of prohibiting mixing zones and
requiring technologies that provide superior waste treatment and reuse of the wastestream.

EPA’s Water Quality Standards Handbook states that: “It is not always necessary to meet all
water quality criteria within the discharge pipe to protect the integrity of the waterbody as a
whole.” The primary mixing area is commonly referred to as the zone of initial dilution, or ZID.
Within the ZID acute aquatic life criteria are exceeded. To satisfy the CWA prohibition against

‘the discharge of toxic pollutants in toxic amounts, regulators assume that if the ZID is small,
 significant numbers of aquatic organisms will not be present in the ZID long enough to

encounter acutely toxic conditions. EPA recommends that a ZID not be located in an area
populated by non-motile or sessile organisms, which presumably would be unable to leave the
primary mixing area in time to avoid serious contamination.

Determining the impacts and risks to an ecosystem from mixing pollutants with receiving waters
at levels that exceed WQS is extremely complex. The range of effects pollutants have on
different organisms and the influence those organisms have on each other further compromises
the ability of regulators to assess or ensure “acceptable” short and long-term impacts from the
use of mixing zones. Few if any mixing zones are examined prior to the onset of discharging for
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the potential effects on impacted biota (as opposed to the physical and chemical fate of pollutants
in the water column). Biological modeling is especially challenging — while severely toxic
discharges may produce immediately observable effects, long-term impacts to the ecosystem can
be far more difficult to ascertain. The effects of a mixing zone can be insidious; impacts to
species diversity and abundance may be impossible to detect until it is too late for reversal or

mitigation.

The CALIFORNIA CONSTITUTION, ARTICLE 10, WATER, SEC. 2 states that: “It is hereby
declared that because of the conditions prevailing in this State the general welfare requires that
the water resources of the State be put to beneficial use to the fullest extent of which they are
capable, and that the waste or unreasonable use or unreasonable method of use of water be
prevented, and that the conservation of such waters is to be exercised with a view to the

"reasonable and beneficial use thereof in the interest of the people and for the public welfare.

The right to water or to the use or flow of water in or from any natural stream or water course in
this State is and shall be limited to such water as shall be reasonably required for the beneficial
use to be served, and such right does not and shall not extend to the waste or unreasonable use or
unreasonable method of use or unreasonable method of diversion of water. Riparian rights ina
stream or water course attach to, but to no more than so much of the flow thereof as may be
required or used consistently with this section, for the purposes for which such lands are, or may
be made adaptable, in view of such reasonable and beneficial uses; provided, however, that
nothing herein contained shall be construed as depriving any riparian' owner of the reasonable
use of water of the stream to which the owner's land is riparian under reasonable methods of
diversion and use, or as depriving any appropriator of water to which the appropriator is lawfully
entitled. This section shall be self-executing, and the Legislature may also enact laws in the
furtherance of the policy in this section contained.” The granting of a mixing zone is an
unreasonable use of water when proper treatment of the wastestream can be accomplished to
meet end-of-pipe limitations. ‘Also contrary to the California Constitution, a mixing zone does
not serve the beneficial use; to the contrary, beneficial uses are degraded within the mixing zone.

The Central Valley Regional Water Quality Control Board’s Basin Plan, page 1V-16.00, requires
the Regional Board use EPA’s Technical Support Document for Water Quality Based Toxics
Control (TSD) in assessing mixing zones. The TSD, page 70, defines a first stage of mixing,
close to the point of discharge, where completé mixing is determined by the momentum and
buoyancy of the discharge. The second stage is defined by the TSD where the initial momentum
and buoyancy of the discharge are diminished and waste is mixed by ambient turbulence. The
TSD goes on to state that in large rivers this second stage mixing may extend for miles. The
TSD, Section 4.4, requires that if complete mix does not occur in a short distance mixing zone
monitoring and modeling must be undertaken. -



CSPA, SWRCB, Petition for Review, Order No. R-5-2009-0093
4 November 2009, Page 15 of 28.

The State’s Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed
Bays and Estuaries of California (SIP), Section 1.4.2.2, contains requirements for a mixing zone
study which must be analyzed before a mixing zone is allowed for a wastewater discharge.

Properly adopted state Policy requirements are not optional. The proposed Effluent Limitations
" in the Permit are not supported by the scientific investigation that is required by the SIP and the

BasinPlan:
SIP Section 1.4.2.2 requires that a mixing zone shall not:

Compromise the integrity of the entire waterbody.

Cause acutely toxic conditions to aquatic life.

Restrict the passage of aquatic life.

Adversely impact biologically sensitive habitats.

Produce undesirable aquatic life. '

Result in floating debris.

Produce objectionable color, odor, taste or turbidity.

Cause objectionable bottom deposits. '

. Cause Nuisance. _
10. Dominate the receiving water body or overlap a different mixing zone.
11. Be allowed at or near any drinking water intake.

- R - Y N

The Permit’s mixing zones have not addressed a single required item of the SIP. A very clear
unaddressed requirement (SIP Section 1.4.2.2) for mixing zones is that the point(s) in the
receiving stream where the applicable criteria must be met shall be specified in the Permit. The
“edge of the mixing zone” has not been defined.

Few mixing zones are adequately evaluated to determine whether the modeling exercise was in
fact relevant or accurate, or monitored over time to assess the impact$ of the mixing zone on the .
aquatic environment. The sampling of receiving waters often consists of analyzing one or two
points where the mixing zone boundary is supposed to be — finding no pollution at the mixing
zone boundary is often considered proof that mixing has been “successful” when in fact the -
sampling protocol might have missed the plume altogether. ‘

C. The Permit does not contain Effluent Limitations for chronic toxicity and therefore
does not comply with Federal regulations, at 40 CFR 122.44 (d)(1)(i) and the Policy
Jfor Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays,
and Estuaries of California (SIP).

Permit, State Implementation Policy states that: “On March 2, 2000, the State Water Boérd
adopted the Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed
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Bays, and Estuaries of California (State Implementation Policy or SIP). The SIP became

- effective on April 28, 2000 with respect to the priority pollutant criteria promulgated for
‘California by the USEPA through the NTR and to the priority pollutant objectives established by

the Regional Water Board in the Basin Plan. The SIP became effective on May 18, 2000 with
respect to the priority pollutant criteria promulgated by the USEPA through the CTR. The State

Water Board adopted amendments to the SIP on February 24, 2005 that became effective on July
13, 2005. The SIP establishes implementation provisions for priority pollutant criteria and
objectives and provisions for chronic toxicity control. Requirements of this Order implement the
SIP.” |

The SIP, Section 4, Toxicity Control Provisions, Water Quality-Based Toxicity Control, states
that: “A chronic toxicity effluent limitation is required in permits for all dischargers that will
cause, have a reasonable potential to cause, or contribute to chronic toxicity in receiving waters.”
The SIP is a state Policy and CWC Sections 13146 and 13247 require that the Board in carrying
out activities which affect water quality shall comply with state policy for water quality control
unless otherwise directed by statute, in which case they shall indicate to the State Board in
writing their authority for not complying with such policy.

Federal regulations, at 40 CFR 122.44 (d)(1)(i), require that limitations must control all
pollutants or pollutant parameters which the Director determines are or may be discharged ata
level which will cause, or contribute to an excursion above any State water quality standard,
including state narrative criteria for water quality. There has been no argument that domestic
sewage contains toxic substances and presents a reasonable potential to cause toxicity if not
properly treated and discharged. The Water Quality Control Plan for the Sacramento/ San
Joaquin River Basins (Basin Plan), Water Quality Objectives (Page II1-8.00) for Toxicity is a
narrative criteria which states that all waters shall be maintained free of toxic substances in
concentrations that produce detrimental physiological responses in human, plAant, animal, or
aquatic life. The Permit states that: “...to ensure compliance with the Basin Plan’s narrative
toxicity objective, the discharger is required to conduct whole effluent toxicity testing...”.
However, sampling does not equate with or ensure compliance. The Tentative Permit requires
the Discharger to conduct an investigation of the possible sources of toxicity if a threshold is
exceeded. This language is not a limitation and essentially eviscerates the Regional Board’s
authority, and the authority granted to third parties under the Clean Water Act, to find the
Discharger in violation for-discharging chronically toxic constituents. An effluent limitation for
chronic toxicity must be included in the Order. In addition, the Chronic Toxicity Testing

- Dilution Series should bracket the actual dilution at the time of discharge, not use default values

that are not relevant to the discharge.

Permit is quite simply wrong; by failing to include effluent limitations prohibiting chronic
toxicity the Permit does not “...implement the SIP”. The Permit must be revised to prohibit
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’ chronic toxicity (mortality ahd adverse sublethal impacts to aquatic life, (sublethal toxic impacts

are clearly defined in EPA’s toxicity guidance manuals)) in accordance with Federal regulations,
at 40 CFR 122.44 (d)(1)(i) and the Basin Plan and the SIP.

D. The Permit fails to contain mass-based effluent limits for ammonia and copper as

required-by Federal Regulations40-CFR122:45(b).

Federal Regulation, 40 CFR 122.45 (b) requires that in the case of POTWs, permit Effluent
Limitations, standards, or prohibitions shall be based on design flow. Concentration is not a
basis for design flow. Mass limitations are concentration multiplied by the design flow and
therefore meet the regulatory requirement.

Sectioﬁ 5.7.1 of U.S. EPA’s Technical Support Document for Water Quality Based Toxics

Control (TSD, EPA/505/2-90-001) states with regard to mass-based Effluent Limits:

“Mass-based effluent limits are required by NPDES regulations at 40 CFR 122.45(f).
The regulation requires that all pollutants limited in NPDES permits have limits,
standards, or prohibitions expressed in terms of mass with three exceptions, including one
. for pollutants that cannot be expressed appropriately by mass. Examples of such
pollutants are pH temperature, radiation, and whole effluent toxicity. Mass hmltatlons in
terms of pounds per day or kilograms per day can be calculated for all chemical-specific
toxics such as chlorine or chromium. Mass-based limits should be calculated using
concentration limits at critical flows. For example, a permit limit of 10 mg/l of cadmium
discharged at an average rate of 1 million gallons per day also would contain a limit of 38
kilograms/day of cadmium.

Mass based limits are particularly important for control of bioconcentratable pollutants.
Concentration based limits will not adequately control discharges of these pollutants if
the effluent concentrations are below detection levels. For these pollutants, controlling
mass loadings to the receiving water is crltlcal for preventing adverse environmental

. impacts.

However, mass-based effluent limits alone may not assure attainment of water quality
standards in waters with low dilution. In these waters, the quantity of effluent discharged
has a strong effect on the instream dilution and therefore upon the RWC. At the extreme
case of a stream that is 100 percent effluent, it is the effluent concentration rather than the
mass discharge that dictates the instream concentration. Therefore, EPA recommends
that permit limits on both mass and concentration be specified for effluents discharging
into waters with less than 100 fold dilution to ensure attainment of water quality
standards.”
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Federal Regulations, 40 CFR 122.45 (f), states the following with regard to mass limitations:

“(1)  all pollutants limited in permits shall have limitations, standards, or prohibitions
expressed in terms of mass except:

(1) = For pH, temperature, radiation or other pollutants which cannot be
expressed by mass;

(i)  When applicable standards and limitations are expressed in terms of other
units of measurement; or

(ii1)  Ifin establishing permit limitations on a case-by-case basis under 125.3,
limitations expressed in terms of mass are infeasible because the mass of
the pollutant discharged cannot be related to a measure of operation (for
example, discharges of TSS from certain mining operations), and permit
conditions ensure that dilution will not be used as a substitute for
treatment.

(2)  Pollutants limited in terms of mass additionally may be limited in terms of other.
’ units of measurement, and the permit shall requlre the permittee to comply with
both limitations.”

Federal Regulations, 40 CFR 122.45 (B)(i), states the following: “In the case of POTWs, permit
effluent limitations, standards, or prohibitions shall be calculated based on design flow.”

Traditional wastewater treatment plant design utilizes average dry weather flow rates for-
organic, individual constituent, loading rates and peak wet weather flow rates for -
hydraulic design of pipes, weir overflow rates, and pumps.

Increased wet weather flow rates are typically cau.sed by inflow and infiltration (I/T) into
the sewer collection system that dilutes constituent loading rates and does not add to the
mass of wastewater constituents. '

For POTWs priority pollutants, such as metals, have traditionally been reduced by the
reduction of solids from the wastestream, incidental to treatment for organic material.
Following adoption of the CTR, compliance with priority pollutants is of critical
importance and systems will need to begin utilizing loading rates of individual
constituents in the WWTP design process. It is highly likely that the principal design
parameters for individual priority pollutant removal will be based on mass, making mass
based Effluent Limitations critically important to compliance. The inclusion of mass
limitations will be of increasing importance to achieving compliance with requirements
for individual pollutants.



CSPA, SWRCB, Petition for Review, Order No. R-5-2009-0093
4 November 2009, Page 19 of 28.

As systems begin to design to comply with priority pollutants, the design systems for
POTWs will be more sensitive to similar restrictions as industrial dischargers currently
‘face where production rates (mass loadings) are critical components of treatment system
design and compliance. Currently, Industrial Pretreatment Program local limits are
frequently based on mass. .Failure to include mass limitations would allow industries to

discharge mass loads of individual pollutants during periods of wet weather when a dilute
concentration was otherwise observed, upsetting treatment processes, causing effluent
limitation processes, sludge disposal issues, or problems in the collection system.

In addition to the above citations, on June 26 2006 U.S. EPA, Mr. Douglas Eberhardt, Chief of
the CWA Standards and Permits Office, sent a letter to Dave Carlson at the Central Valley
Regional Water Quality Control Board strongly recommending that NPDES permit effluent

~ limitations be expressed in terms of mass as well as concentration.

E. The Permit does not contain an Effluent Limitation for oil and gre-ase in violation of
Federal Regulations 40 CFR 122.44 and California Water Code Section 13377.

The Permit is for a domestic wastewater treatment plant. Domestic wastewater treatment plants,

~ by their nature, receive oil and grease in concentrations from home cooking and restaurants that

present a reasonable potential to exceed the Basin Plan water quality objective for oil and grease |
(Basin Plan IT1I-5.00). Confirmation sampling is not necessary to establish that domestic
wastewater treatment systems contain oil and grease in concentrations that present a reasonable
potential to exceed the water quality objective. It is not unusual for sewerage systems to allow -
groundwater cleanup systems, such as from leaking underground tanks, to discharge into the
sanitary sewer. Groundwater polluted with petroleum hydrocarbons can also infiltrate into the
collection system as easily as sewage exfiltrates. The Central Valley Regional Board has a long
established history of including oil and grease limitations in NPDES permits at 15 mg/1 as a daily
maximum and 10 mg/l as a monthly average, which has established BPTC for POTWs.

The California Water Code (CWC), Section 13377 states in part that: “..,the state board or the _
regional boards shall...issue waste discharge requirements...which apply and ensure compliance -
with ...water quality control plans, or for the protection of beneficial uses...” Section 122.44(d)
of 40 CFR requires that permits include water quality-based effluent limitations (WQBELs) to
attain and maintain applicable numeric and narrative water quality criteria to protect the
beneficial uses of the receiving water. Where numeric water qualityl objectives have not been
established, 40 CFR §122.44(d) specifies that WQBELs may be established using USEPA
criteria guidance under CWA section 304(a), proposed State criteria or a State policy interpreting
narrative criteria supplemented with other relevant information, or an indicator parameter. US:

. 'EPA has interpreted 40 CFR 122.44(d) in Central Tenets of the National Pollutant Discharge

Elimination System (NPDES) Permitting Program (Factsheets and Outreach Materials,
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08/16/2002) that although States will likely have unique implementation policies there are
certain tenets that may not be waived by State procedures. These tenets include that “where the
preponderance of evidence clearly indicates the potential to cause or contribute to an exceedance
of State water quality standards (even though the data may be sparse or absent) a limit MUST be
included in the permit.” Failure to include an effluent limitation for oil and grease in the Permit

violates 40 CFR 122.44 and CWC 13377.

F. The Permit allows for degradation of groundwater quality absent any
Antidegradation Policy (Resolution 68-16) analysis or discussion and contrary to
~ California Water Code (CWC) Sections 13146 and 13247.

The Permit contains the following with respect to groundwater:

- “B. Groundwater Limitations, 1. Release of waste constituents from any portion of the
Facility shall not cause groundwater to: Contain any of the following constituents in
concentrations greater than listed or greater than natural background quality, whichever is
greater. Table 7. Groundwater Limitations

Constituent . Units Limitation

Total Coliform Organisms MPN/100 mL <22
Electrical Conductivity @ 25°C1 pmhos/cm . 700
Total Dissolved Solids1 mg/L 450
Nitrite Nitrogen, Total (as N) . mg/L 1
Nitrate Nitrogen, Total (as N) ~ mg/L 10
Ammonia (as NH4) . mg/L 1.5

The Permit allows groundwater to be degraded to whichever is greater background water quality
or water quality objectives. If one assumes that groundwater quality is pristine, which is a
reasonable assumption in Portola along the Feather River; degradation beyond background is
allowed to water quality standards or objectives. An allowance to degrade groundwater is
granted without considering the parameters of the Antidegradation Policy. A minimal
antidegradation analysis must also analyze whether: 1) such degradation is consistent with the
maximum benefit to the people of the state; 2) the activity is necessary to accommodate
important economic or social development in the area; 3) the highest statutory and regulatory
requirements and best management practices for pollution control are achieved; and 4) resulting
water quality is adequate to protect and maintain existing beneficial uses. Confirming that such
an analysis has not taken place; Page 20 of the Permit requires: “BPTC Evaluation Tasks. The
Discharger shall propose a work plan and schedule for providing BPTC as required by
Resolution 68-16. The technical report describing the work plan and schedule shall contain a
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preliminary evaluation of each component and propose a time schedule for completing the
comprehensive technical evaluation.”

CWC Sections 13146 and 13247 require that the Board in carrying out activities which affect
water quality shall comply with state policy for water quality control unless otherwise directed

by statute, in"which case they shall indicate to the State Board in writing their authority for not
complying with such policy. The State Board has adopted the Antidegradation Policy
(Resolution 68-16), which the Regional Board has incorporated into its Basin Plan. The
Regional Board is required by the CWC to comply with the Antidegradation Policy.

Implementation of the state’s antidegradation policy is guided by the State Antidegradation
Guidance, SWRCB Administrative Procedures Update 90-004, 2 July 1990 (“APU 90-004”) and
USEPA Region IX, “Guidance on Implementing the Antidegradation Provisions of 40 CFR
131.12” (3 June 1987) (“ Region IX Guidance™), as well as Water Quality Order 86-17.

The Regional Board must apply the antidegradation policy whenever it takes an actidn that will

~ lower water quality (State Antidegradation Guidance, pp. 3, 5, 18, and Region IX Guidance, p.

1). Application of the policy does not depend on whether the action will actually impair
beneficial uses (State Antidegradation Guidance, p. 6). Actions that trigger use of the
antidegradation policy include issuance, re-issuance, and modification of NPDES and Section
404 permits and waste discharge requirements, waiver of waste discharge requirements, issuance
of variances, relocation of discharges, issuance of cleanup and abatement orders, increases in -
discharges due to industrial production and/or municipal growth and/other sources, exceptions
from otherwise applicable water quality objectives, etc. (State Antidegradation Guidance, pp. 7-

10, Region IX Guidance, pp. 2-3).

Any antidegradation analysis must comport with implementation requirements in State Board
Water Quality Order 86-17, State Antidegradation Guidance, APU 90-004 and Region IX -
Guidance. The conclusory, unsupported, undocumented statements in the Permit are no
sﬁb_stitute for a defensible antidegradation analysis.

G. The Permit contains an Effluent Limitation for electrical conductivity (EC) that will
cause and contribute to exceedan¢e of the Basin Plan water quality objective
contrary to the California Water Code and Federal Regulations.

The Permit contains an Effluent Limitation for EC of 684 umhos/cm as a monthly average. The
Basin Plan Table III-3 requires that EC not exceed 150 umhos/cm (90" percentile) in well mixed
waters of the Feather River. EC is a measure of salt. |
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In adopting the NPDES permit for Linda County Water District, R5-2006-0096, the Regional

" Board granted 100% of the remaining assimilative capacity for EC within the Feather River.
Later, the Regional Board granted additional, non-existing, EC assimilative capacity within the"
Feather River to the city of Yuba City (R5-2007-0134). There is no available assimilative
capacity for EC in the Feather River. Salts are conservative, they do not volatilize. The volume

of salf discharged in Portola will be seen in downstream waters unless they are physically |
removed. A discharge of higher salt loads upstream will contribute to impairment of
downstream waters.

Federal Regulations, 40 CFR 122.44 (d)(i), requires that; “Limitations must control all pollutahts
or pollutant parameters (either conventional, nonconventional, or toxic pollutants) which the
Director determines are or may be discharged at a level which will cause, have the reasonable

' potential to cause, or contribute to an excursion above any State water quality standard, including
State narrative criteria for water quality.” The Water Quality Control Plan (Basin Plan) for the
Central Valley Region, Water Quality Objectives, Table III-3 requires that EC not exceed 150
umhos/cm (90t1vl percentile) in well mixed waters of the Feather River.

The beneficial uses of receiving streams may- be degraded by salt concentrations in wastewater
discharges and Federal Regulation, 40 CFR 122.4 (a), (d) and (g) require that no permit may be
issued when the conditions of the permit do not provide for compliance with the applicable
requirements of the CWA, or regulations promulgated under the CWA, when imposition of
conditions cannot ensure compliance with applicable water quality requirements and for any
discharge inconsistent with a plan or plan amendment approved under Section 208(b) of the
CWA. California Water Code, section 13377, requires that: “Notwithstanding any other
provision of this division, the state board and the regional boards shall, as required or authorized
by the Federal Water Pollution Control Act, as amended, issue waste discharge and dredged or
fill material permits' which apply and ensure compliance with all applicable provisions of the act
and acts amendatory thereof or supplementary, thereto, together with any more stringent effluent
standards or limitations necessary to implement water quality control plans, or for the protection
of beneficial uses, or to prevent nuisance.” The Region 5 Permits does not protect the beneficial
uses of the receiving stream, the Sacramento River, and therefore does not comply with the

- requirements of Federal Regulations and the California Water Code. |

H. The Permit establishes Effluent Limitations for metals based on the hardness of the
effluent as opposed to the ambient upstream receiving water hardness as required
by Federal Regulations, the California Toxics Rule (CTR, 40 CFR 131.38(c)(4)).

Federal Regulation 40 CFR 131.38(c)(4) states that: “For purposes of calculating freshwater
aquatic life criteria for metals from the equations in paragraph (b)(2) of this section, for waters
with a hardness of 400 mg/1 or less as calcium carbonate, the actual ambient hardness of the -
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surface water shall be used in those equations.” (Emphasis added). The Permit states that the
effluent hardness and the downstream hardness were used to calculate Effluent Limitations for
metals. The definition of ambient is “in the surrounding area”, “encompassing on all sides”. It
has been the Region 5, Sacramento, NPDES Section, in referring to Basin Plan objectives for

temperature, to define ambient as meaning upstream. It is reasonable to assume, after

considering the definition-of ambient; that EPA isreferring to the hardness of the receiving
stream before it is potentially impacted by an effluent discharge. It is also reasonable to make
this assumption based on past interpretations and since EPA, in permit writers’ guidance and
other reference documents, generally assumes receiving streams have dilution, which would
ultimately “‘encompass” the discharge. Ambient conditions are in-stream conditions unimpacted
by the discharge. '

The Federal Register, Volume 65, No. 97/Thursday, May 18" 2000 (31692), adopting the
California Toxics Rule in confirming that the ambient hardness is the upstream hardness, absent
the wastewater discharge, states that: “A hardness equation is most accurate when the
relationship between hardness and the other important inorganic constituents, notably alkalinity
and pH, are nearly identical in all of the dilution waters used in the toxicity tests and in the
surface waters to which the equation is to be applied. If an effluent raises hardness but not
alkalinity and/or pH, using the lower hardness of the downstream hardness might provide a
lower level of protection than intended by the 1985 guidelines. If it appears that an effluent
causes hardness to be inconsistent with alkalinify and/or pH the intended level of protection will
usually be maintained or exceeded if either (1) data are available to demonstrate that alkalinity

- and/or pH do not affect the toxicity of the metal, or (2) the hardness used in the hardness
equation is the Hardness of upstream water that does not include the effluent. The level of
protection intended by the 1985 guidelines can also be provided by using the WER procedure.”

On March 24, 2000 the US Fish and Wildlife Service (Service) and the National Marine
Fisheries Service (NMFS) issued a biological opinion on the effects of the final promulgation of
the CTR on listed species.and critical habitats in California in accordance with section 7 of the
Endangered Species Act of 1973, as amended (16 USC 1531 et seq.; Act). The biological
opiniori was issued to the U.S. Environmental Protection Agency, Region 9, with regard to the
“Final Rule for the Promuigation of Water Quality Standards: Establishment of Numeric Criteria
for Priority Toxic Pollutants for the State of California” (CTR)”. The document represented the
Services’ final biological opinion on the effects of the final promulgation of the CTR on listed
species and critical habitats in California in accordance with section 7 of the Endangered Species
Act of 1973, as amended (16 USC 1531 et seq.; Act).-

- The biological opinion contains the following discussion, beginning on page 205, regarding the
- use of hardness in developing limitations for toxic metals:
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“The CTR should more clearly identify what is actually to be measured in a site water to
determine a site-specific hardness value. Is the measure of hardness referred to in the

_ CTR equations a measure of the water hardness due to calcium and magnesium ions
only? If hardness computations were specified to be derived from data obtained in site
water calcium and magnesium determinations alone, confusion could be avoided and

more accurate results obtained (APHA 1985). Site hardness values would thus not
include contributions from other multivalent cations (e.g., iron, aluminum, manganese),
would not rise above calcium + magnesium hardness values, or result in greater-than-
intended site criteria when used in formulas. In this Biological opinion, what the Services
refer to as hardness is the water hardness due to calcium + magnesium ions only,

The CTR should clearly state that to'obtain a site hardness value, samples should be
collected upstream of the effluent source(s). Clearly stating this requirement in the CTR
would avoid the computation of greater-than-intended site criteria in cases where samples
were collected downstream of effluents that raise ambient hardness, but not other
important water qualities that affect metal toxicity (e.g., pH, alkalinity, dissolved organic
carbon, calcium, sodium, chloride, etc.). Clearly, it is inappropriate to use downstream
site water quality variables for input into criteria formulas because they may be greatly
altered by the effluent under regulation. Alterations in receiving water chemistry by a
discharger (e.g., abrupt elevation of hardness, changes in pH, exhaustion of alkalinity,
abrupt increases in organic matter etc.) should not result, through application of hardness

in criteria formulas, in increased allowable discharges of toxic metals. If the use of

~ downstream site water quality variables were allowed. discharges that alter the existing,
naturally-occurring water composition would be encouraged rather than discouraged.
Discharges should not change water chemistry even if the alterations do not result in
toxicity, because the aquatic communities present in a water body may prefer the
unaltered environment over the discharge-affected environment. Biological criteria may

be necessary to detect adverse ecological effects downstream of discharges,_ whether or
not toxicity is expressed.

The CTR proposes criteria formulas that use site water hardness as the only input
variable. In contrast, over twenty years ago Howarth and Sprague (1978) cautioned
against a broad use of water hardness as a “shorthand” for water qualities that affect
copper toxicity. In that study, they observed a clear effect of pH in addition to hardness.
Since that time, several studies of the toxicity of metals in test waters of various
compositions have been performed and the results do not confer a singular role to
hardness in ameliorating metals toxicity. In recognition of this fact, most current studies
carefully vary test water characteristics like pH, calcium, alkalinity, dissolved drganic
carbon, chloride, sodium, suspended solid s, and others while observing the responses of
test organisms. It is likely that understanding metal toxicity in waters of various chemical
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makeups is not possible without the use of a geochemical model that is more elaborate
than a regression formula. It may also be that simple toxicity tests (using mortality,
growth, or reproductive endpoints) are not capable of discriminating the role of hardness
or other water chemistry characteristics in modulating metals toxicity (Erickson et al.
1996). Gill surface interaction models have provided a useful framework for the study of

Playle et al. 1993b; Janes and Playle 1995; Playle 1998), as have studies that observe

" physiological (e.g. ion fluxes) or biochemical (e.g. enzyme inhibition) responses (Lauren
and McDonald 1986; Lauren and McDonald 1987a; Lauren and McDonald 1987b; Reid
and McDonald 1988; Verbost ef al. 1989; Bury et al. 1999a; Bury ef al. 1999b). Even the
earliest gill models accounted for the effects of pH on metal speciation and the effects of
alkalinity on inorganic complexation, in addition to the competitive effects due to
hardness ions (Pagenkopf 1983). Current gill models make use of sophisticated,
computer-based, geochemical programs to more accurately account for modulating
effects in waters of different chemical makeup (Playle 1998). These prbgrams have aided
in the interpretation of physiological or biochemical responses in fish and i n

~ investigations that combine their measurement with gill metal burdens and traditional
toxicity endpoints.. '

" The Services recognize and _acknowled-ge that hardness of water and the hardness
acclimation status of a fish will modify toxicity and toxic response. However the use of
hardness alone as a universal surrogate for all water quality parameters that may modify
toxicity, while perhaps convenient, will clearly leave gaps in protection when hardness
does not correlate with other water quality parameters such as DOC, pH, Cl- or alkalinity
and will not provide the combination of comprehensive protection and site specificity that
a multivariate water quality model could provide. In our review of the best available
scientific literature the Services have found no conclusive evidence that water hardness,

by itself, in either laboratory or natural water, is a consistent, accurate predictor of the
aquatic toxicity of all metals-in all conditions.

SWRCB prescidential Order No. WQ 2008-0008 (Corrected) regarding a pétition for
consideration of the City of Davis’ NPDES Permit states and concludes that:

“Based on the current record, it would be more appropriate to use the lowest reliable

* upstréam receiving water hardness values of 78 mg/l for Willows Slough Bypass and 85
mg/1 for Conaway Ranch Toe Drain for protection from acute toxicity impacts, regardless
of when the samples were taken or whether they were influenced by storm events.
Because high flow conditions may deviate from the design flow conditions for selection
of hardness as specified in the CTR, it may not be necessary, in some circumstances, to
select the lowest hardness values from high flow or storm event conditions. Regardless of
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the hardness used, the resulting limits must always be protective of water quality criteria
under all flow conditions.”

A.“Conclusion: The Central Valley Water Board was justified in using upstream receiving
water hardness values rather than effluent hardness values. However, for protection from

acute toxicity impacts in the receiviiig waters, which can occur in short durations even
during storm events, in this case, based on the existing record, the Central Valley Water
Board should have used the lowest valid upstream receiving water hardness values of 78
mg/1 for Willow Slough Bypass and 85 mg/1 for Conaway Ranch Toe Drain. Effluent
limitations must protect beneficial uses considering reasonable, worst-case conditions.
We recognize that this approach does not necessarily agree with conclusions in other
guidance stating that low flow conditions are the “worst-case” conditions. However,
nothing in this Order is intended to suggest that low flows are inappropriate for
determining the reasonable, worst-case conditions in other contexts.” (Emphasis added)

The most typical wastewater discharge situation is where the receiving water hardness is lower
than the effluent hardness. Metals are more toxic in lower hardness water. Therefore in this case
it must follow those metals would be more toxic in the receiving water than in the effluent. For
example; if the receiving water hardness is 25 mg/] and the effluent hardness is 50 mg/l a
corresponding chronic discharge limitation for copper based on the different hardness’s would be
2.9 ug/l and 5.2 ug/l, respectively. Obviously, the limitation based on the ambient receiving
water hardness is more restrictive. For this case however the Regional Board’s argues that the
higher effluent hardness or the downstream hardness is protective of all beneficial uses. Since
the limitation based on the upstream ambient hardness is more restrictive; the Regional Board’s

argument can only be made if in-stream mixing is considered. Mixing zones may be granted in

accordance with extensive requirements contained in the SIP and the Basin Plan to establish
Effluent Limitations. Mixing zones cannot be considered in conducting a reasonable potential
analysis to determine whether a constituent will exceed a water quality standard or objective.
The Regional Board’s approach in using the effluent or downstream hardness to conduct a
reasonable potential analysis and consequently establish effluent limitations can only be utilized
if mixing is considered; otherwise the ambient (upstream) hardness results in significantly more
restrictive limitations. A mixing zone allowance has not been discussed with regard to this issue

‘and therefore does not comply with the SIP. Verification of the Regional Boards use of

“mixing” in implementing their procedure can be found in text of Finding No. 4. The issue is
that the Regional Board fails to comply with the regulatory requirement to use the ambient
instream hardness for limiting hardness dependant metals under the CTR. Use of the effluent or
the effluent receiving water mix simply does not meet the definition of the actual ambient
hardness of the receiving stream. '
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5. THE MANNER IN WHICH THE PETITIONERS ARE AGGRIEVED.

CSPA is a non-profit, environmental organization that has a direct interest in reducing pollution
to the waters of the Central Valley. CSPA’s members benefit directly from the waters in the form
of recreational hiking, photography, fishing, swimming, hunting, bird watching, boating,

consumption.of drinking water and scientific investigation.Additionally, these-waters-are-an

important resource for recreational and commercial fisheries. Central Valley waterways also
provide significant wildlife values important to the mission and purpose of the Petitioners. This
wildlife value includes critical nesting and feeding grounds for resident water birds, essential
habitat for endangered species and other plants and animals, nursery areas for fish and shellfish
and their aquatic food organisms, and numerous city and county parks and open space areas.

CSPA’s members reside in communities whose economic prosperity depends, in part, upon the

quality of water. CSPA has actively promoted the protection of fisheries and water quality
throughout California before state and federal agencies, the State Legislature and Congress and
regularly participates in administrative and judicial proceedings on behalf of its members to
protect, enhance, and restore declining aquatic resources. CSPA member’s health, interests and
pocketbooks are directly harmed by the failure of the Regional Board to develop an effective and

legally defensible program addressing discharges to waters of the state and nation.

6. THE SPECIFiC ACTION BY THE STATE OR REGIONAL BOARD WHICH
PETITIONER REQUESTS.

Petitioners seek an Order by the State Board to:

A Vacate Order No. R5-2009-0093 (NPDES No. CA0077844) and remand to the Regional

Board with instructions prepare and 01rculate a new tentative order that comports with
regulatory requirements.

B. Alternatively; preparé, circulate and issue a new order that is protective of identified
beneficial uses and comports with regulatory requirements.

7. A STATEMEN T OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL
ISSUES RAISED IN THE PETITION.

CSPA’s arguments and points of authority are adequately detailed in the above comments and
our 13 May 2009 and 30 September 2009 comment letters. Should the State Board have
additional questions regarding the issues raised in this petition, CSPA will provide additional
briefing on any such questions. The petitioners believe that an evidentiary hearing before the

- State Board will not be necessary to resolve the issues raised in this petition. However, CSPA

welcomes the opportunity to present oral argument and respond to any questions the State Board
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may have regarding this petition.

8. A STATEMENT THAT THE PETITION HAS BEEN SENT TO THE »
APPROPRIATE REGIONAL BOARD AND TO THE DISCHARGERS, IF NOT
THE PETITIONER. ‘ '

A true and correct copy of this petition, without attachment, was sent electronically and by First
Class Mail to Ms. Pamela Creedon, Executive Officer, Regional Water Quality Control Board,
Central Valley Region, 11020 Sun Center Drive #200, Rancho Cordova, CA 95670-6114. A true
and correct copy of this petition, without attachment, was sent to the Discharger in care of: Mr.
Todd Roberts, City of Portola, P.O. Box 1225, Portola, CA, 96122

9. A STATEMENT THAT THE ISSUES RAISED IN THE PETITION WERE
PRESENTED TO THE REGIONAL BOARD BEFORE THE REGIONAL BOARD
ACTED, OR AN EXPLANATION OF WHY THE PETITIONER COULD NOT
RAISE THOSE OBJECTIONS BEFORE THE REGIONAL BOARD.

CSPA presented the issues addressed in this petition to the Regional Board in 13 May 2009 and

. 30 September 2009 comment letters that were accepted into the record.

If you have any questions regarding this petition, please contact Bill Jennings at (209) 464-5067
or Michael Jackson at (530) 283-1007. ' _

Dated: 4 November 2009
Respectfully submitted,

o

Bill Jennings, Executive Director _
California Sportfishing Protection Alliance

Attachment No. 1: Order No. R5-2009-0093
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' ORDER NO. R5-2009-0093
NPDES NO. CA0077844

WASTE DISCHARGE REQUIREMENTS FOR THE
CITY OF PORTOLA

PORTOLA WASTEWATER TREATMENT PLANT
PLUMAS COUNTY

The following Discharger is subject to waste discharge requirements as set forth in this Order:

Table 1. Discharger Information

Discharger City of Portola

Name of Facility Portola Wastewater Treatment Plant
120 Main Street

Facility Address Portola, CA, 96122
Plumas County

The U.S. Environmental Protection Agency (USEPA) and the Reglonal Water Quallty Control Board have
classified this discharge as a minor discharge. :

The discharge by the City of Portola from the discharge points identified below is subject to waste discharge
requirements as set forth in this Order: ’

Table 2. Discharge Location

Discharge Effluent Discharge Point - Discharge Point Receiving Water
Point Description Latitude - - Longitude ecelving e
Secondary Treated R — 0 Har Han Middle Fork,
001 Wastewater 39°, 48, 15N 120°, 29, 29" W . Feather River

Table 3. Administrative Information

This Order was adopted by the Reg|onal Water Quality Control Board on: | 8 October 2009
This Order shall become effective on: 8 October 2009
This Order shall expire on: 1 October 2014

The Discharger shall file a Report of Waste Dlscharge in accordance with’ 180 davs prior to the Order
title 23, California Code of Regulations, as application for issuance of new exXDir a-tli,onp dat
waste discharge requirements no later than: €Xpiration cate

IT IS HEREBY ORDERED, that Order No. R5-2003-0110 is rescinded upon the effective date of this Order -
except for enforcement purposes, and, in order to meet the provisions contained in division 7 of the Water Code
{commencing with section 13000) and regulations adopted thereunder, and the provisions of the federal Clean
Water Act (CWA) and regulations and guidelines adopted thereunder, the Discharger shall comply with the
requirements in this Order.

[, PAMELA C. CREEDON, Executive Officer, do hereby certify that this Order with all attachments is a full, true,
and correct copy of an Order adopted by the California Regional Water Quality Control Board, Central Valley
Region, on 8 October 2009.



Original signed by Kenneth D. Landau for
PAMELA C. CREEDON;, Executive Officer
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FACILITY INFORMATION

The following Discharger is subject to waste discharge requirements as set forth in this
Order:

Table 4. Facility Information

Discharger City_of Portola

Name of Facility Portola Wastewater Treatment Plant

Facility Address : Portola, CA, 96122

120 Main Street

Plumas County

Facility Contact, Title,

Michael Achter, Operator, (530) 258 6598

and Phone

Mailing Address P.O. Box 1225, Portola, CA, 96122
Type of Facility Publicly Owned Treatment Works
Facility Design Flow 0.5 million gallons per day (mgd)
FINDINGS

The California Regional Water Quality Control Board, Central Valley Reglon (hereinafter
Regional Water Board), finds:

A. Background. The City of Portola (hereinafter Dischargef) is currently discharging

pursuant to Order No. R5-2003-0110 and National Pollutant Discharge Elimination
System (NPDES) Permit No. CA0077844. The Discharger submitted a Report of Waste
Discharge, dated December 10, 2007, and applied for a NPDES permit renewal to
discharge up to 0.5 mgd (monthly average dry weather flow) of treated wastewater from
the Portola wastewater treatment plant, hereinafter Facility. The application was

- deemed complete on February 22, 2008.

. Facility Description. The Discharger owns and operates a municipal wastewater

treatment plant. The collection system consists of approximately 15 miles of gravity line
and force mains. There are two lift stations in the collection system, one on the north
side of the Middle Fork of the Feather River, and one on the South side of the River and
discharge to the ponds is by force main from either one of the two lift stations. The
treatment system consists of a headworks with bar screen and influent parshall flumes
for flow measurement (one flume for each pump station discharge), emergency pond, -
aerated and unaerated ponds, chlorination, and dechlorination. Wastewateris -
discharged from Discharge D-001 (see table on cover page) to a small constructed -
wetlands, then to the Middle Fork of the Feather River, a water of the United States
within the Feather River Watershed. Discharge is allowed only from 1 November to

15 May; in some years the discharge occurs for only one or two months. Attachment B
provides a map of the area around the Facility. Attachment C prowdes a flow schematic
of the Facility.

. Legal Authorities. This Order is issued pursuant to section 402 of the federal Clean

Water Act (CWA) and implementing regulations adopted by the U.S. Environmental

Limitations and Discharge Requirements - 1
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Protection Agency (USEPA) and chapter 5.5, division 7 of the California Water Code
(commencing with section 13370). It shall serve as a NPDES permit for point source
discharges from this facility to surface waters. This Order also serves as Waste

Discharge Requirements (WDRs) pursuant to article 4 chapter 4, division 7 of the Water -
Code (commencing with section 13260).

D. Background and Rationale for Requirements. The Regional Water Board developed

the requirements in this Order based on information submitted as part of the application,
through monitoring and reporting programs, and other available information. The Fact
Sheet (Attachment F), which contains background information and rationale for Order
requirements, is hereby incorporated into this Order and constitutes part of the Findings
for this Order. Attachments A through F are also incorporated into this Order.

E. California Environmental Quality Act (CEQA). Under Water Code section 13389,
this action to adopt an NPDES permit is exempt from the provisions of CEQA, Public
Resources Code sections 21100-21177.

F. Technology-based Effluent Limitations. Section 301(b) of the CWA and

- implementing USEPA permit regulations at section 122.44, title 40 of the Code of
‘Federal Regulations (CFR)" require that permits include conditions meeting applicable
technology-based requirements at a minimum, and any more stringent effluent
limitations necessary to meet applicable water quality standards. The discharge
authorized by this Order must meet minimum federal technology-based requirements
based on Secondary Treatment Standards at Part 133. - A detailed discussion of the
technology-based effluent limitations development is included in the Fact Sheet
(Attachment F).

G. Water Quality-based Effluent Limitations. Section 301(b) of the CWA and section
122.44(d) require that permits include limitations more stringent than applicable federal
technology-based requirements where necessary to achieve applicable water quality
standards.

Section 122.44(d)(1)(i) mandates that permits include effluent limitations for all

- pollutants that are or may be discharged at levels that have the reasonable potential to’
cause or contribute to an exceedance of a water quality standard, including numeric and
narrative objectives within a standard. Where reasonable potential has been
established for a pollutant, but there is no numeric criterion or objective for the pollutant,
water quality-based effluent limitations (WQBELs) must be established using: (1) EPA
criteria guidance under CWA section 304(a), supplemented where necessary by other
relevant information; (2) an indicator parameter for the pollutant of concern; or
(3) a calculated numeric water quality criterion, such as a proposed State criterion or
policy interpreting the State's narrative criterion, supplemented with other relevant
information, as provided in 40 CFR sectlon 122.44(d)(1)(vi).

H. Water Quality Control Plans. The Regional Water Board adopted a Water Quality
Control Plan, Fourth Edition (Revised August 2006), for the Sacramento and San

' All further statutory references are to title 40 of the Code of Federal Regulations unless otherwise indicated.

Limitations and Discharge Requirements : 2
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Joaquin River Basins (hereinafter Basin Plan) that designates beneficial uses,
establishes water quality objectives, and contains implementation programs and policies
to achieve those objectives for all waters addressed through the plan. In addition, the
Basin Plan implements State Water Resources Control Board (State Water Board)
Resolution No. 88-63, which established state policy that all waters, with certain
exceptions, should be considered suitable or potentially suitable for municipal or
domestic supply. Beneficial uses applicable to Middle Fork of the Feather River are as

follows:

Table 5. Basin Plan Beneficial Uses

Discharge Wocelving Beneficial Use(s)

001 Middle Fork of the Existing: ‘
Feather River Municipal and domestic water supply (MUN); contact
(From Last Chance recreation and canoeing and rafting (REC-1); non-

Creek to Lake Oroville) contact (REC-2) water recreation; warm freshwater
habitat (WARM); cold freshwater habitat (COLD); cold
water spawning (SPWN); and wildlife habitat (WILD)

Requirements of this Order implement the Basin Plan.

I. National Toxics Rule (NTR) and California Toxics Rule (CTR). USEPA adopted the
NTR on December 22, 1992, and later amended it on May 4, 1995 and
November 9, 1999. About forty criteria in the NTR applied in California. On
May 18, 2000, USEPA adopted the CTR. The CTR promulgated new toxics criteria for
California and, in addition, incorporated the previously adopted NTR criteria that were
applicable in the state. The CTR was amended on February 13, 2001. These rules
contain water quality criteria for priority pollutants.

J. State Implementation Policy. On March 2, 2000, the State Water Board adopted the.
Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed
Bays, and Estuaries of California (State Implementation Policy or SIP). The SIP
became effective on April 28, 2000 with respect to the priority pollutant criteria
promulgated for California by the USEPA through the NTR and to the priority pollutant
objectives established by the Regional Water Board in the Basin Plan. The SIP became
effective on May 18, 2000 with respect to the priority pollutant criteria promulgated by
the USEPA through the CTR. The State Water Board adopted amendments to the SIP
on February 24, 2005 that became effective on July 13, 2005. The SIP establishes
implementation provisions for priority pollutant criteria and objectives and provisions for
chronic toxicity control. Requirements of this Order implement the SIP.

K. Compliance Schedules and Interim Requirements. In general, an NPDES permit
must include final effluent limitations that are consistent with Clean Water Act section
301 and with 40 CFR 122.44(d). There are exceptions to this general rule. The State
Water Board has concluded that where the Regional Water Board’s Basin Plan allows
for schedules of compliance and the Regional Water Board is newly interpreting a
narrative standard, it may include schedules of compliance in the permit to meet effluent

Limitations and Discharge Requirements | 3
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limits that implement a narrative standard. See In the Matter of Waste Discharge
Requirements for Avon Refinery (State Board Order WQ 2001-06 at pp. 53-55). See
also Communities for a Better Environment et al. v. State Water Resources Control
Board, 34 Cal.Rptr.3d 396, 410 (2005). The Basin Plan for the Sacramento and San
Joaquin Rivers includes a provision that authorizes the use of compliance schedules in
NPDES permits for water quality objectives that are adopted after the date of adoption

of the Basin Plan, which was September 25, 1995 (See Basin Plan_at_page IV-16)

Consistent with the State Water Board’s Order in the CBE matter, the Regional Water
Board has the discretion to include compliance schedules in NPDES permits when it is
including an effluent limitation that is a “new interpretation” of a narrative water quality
objective. This conclusion is also consistent with the United States Environmental
Protection Agency policies and administrative decisions. See, e.g., Whole Effluent :
Toxicity (WET) Control Policy. The Regional Water Board, however, is not required to
include a schedule of compliance, but may issue a Time Schedule Order pursuant to
Water Code section 13300 or a Cease and Desist Order pursuant to Water Code

. section 13301 where it finds that the discharger is violating or threatening to violate the
permit. The Regional Water Board will consider the merits of each case in determining
whether it is appropriate to include a compliance schedule in a permit, and, consistent
with the Basin Plan, should consider feasibility of achieving compliance, and must
impose a schedule that is as short as practicable to achieve compliance with the
objectives, criteria, or effluent limit based on the objective or criteria.

For CTR constituents, Section 2.1 of the SIP provides that, based ona Discharger's

. request and demonstration that it is infeasible for an existing Discharger to achieve
immediate compliance with an effluent limitation derived from a CTR criterion,
compliance schedules may be allowed in an NPDES permit. Unless an exception has
been granted under section 5.3 of the SIP, a compliance schedule may not exceed
5 years from the date that the permit is issued or reissued, nor may it extend beyond
10 years from the effective date of the SIP (or May 18, 2010) to establish and comply
with CTR criterion-based effluent limitations. Where a compliance schedule for a final -
effluent limitation that exceeds 1 year, the Order must include interim numeric
limitations for that constituent or parameter. Where allowed by the Basin Plan,
compliance schedules and interim effluent limitations or discharge specifications may
also be granted to allow time to implement a new or revised water quahty objective.
This Order does not include compliance schedules

L. Alaska Rule. On March 30, 2000, USEPA revised its regulation that specifies when
- new and revised state and-tribal water quality standards (WQS) become effective for

CWA purposes. (40 C.F.R. § 131.21; 65 Fed. Reg. 24641 (April 27, 2000).) Under the
revised regulation (also known as the Alaska rule), new and revised standards
submitted to USEPA after May 30, 2000, must be approved by USEPA before being
used for CWA purposes. The final rule also provides that standards already in effect
and submitted to USEPA by May 30, 2000 may be used for CWA purposes whether or
not approved by USEPA.

M. Stringency of Requirements for Individual Pollutants. This Order contains both
technology-based and water quality-based effluent limitations for individual pollutants.
The technology-based effluent limitations consist of restrictions on BODs, TSS, pH, and

Limitations and Discharge Requirements ' 4
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percent removal. The water quality-based effluent limitations consist of restrictions on
pathogens, ammonia, electrical conductivity, and copper. This Order’s technology-
based pollutant restrictions implement the minimum, applicable federal technology-
based requirements.

Water quality-based effluent limitations have been scientifically derived to implement

water quality objectives_that protect beneficial uses._Both the beneficial uses and the
water quality objectives have been approved pursuant to federal law and are the
applicable federal water quality standards. To the extent that toxic pollutant water

. quality-based effluent limitations were derived from the CTR, the CTR is the applicable
standard pursuant to 40 CFR section 131.38. The scientific procedures for calculating -
the individual water quality-based effluent limitations are based on the CTR-SIP, which
was approved by USEPA on May 1, 2001. All beneficial uses and water quality
‘objectives contained in the Basin Plan were approved under state law and submitted to

~and approved by USEPA prior to May 30, 2000. Any water quality objectives and
beneficial uses submitted to USEPA prior to May 30, 2000, but not approved by USEPA
before that date, are nonetheless “applicable water quality standards for purposes of the
[Clean Water] Act’ pursuant to 40 CFR section 131.21(c)(1). Collectively, this Order's
restrictions on individual pollutants are no more stringent than required to implement the
technology-based requirements of the CWA and the appllcable water quality standards
for purposes of the CWA. : :

N. Antidegradation Policy. Section 131.12 requires that the state water quality standards
include an antidegradation policy consistent with the federal policy. The State Water
Board established California’s antidegradation policy in State Water Board Resolution
No. 68-16. Resolution No. 68-16 is consistent with the federal antidegradation policy
where the federal policy applies under federal law. 'Resolution No. 68-16 requires that
existing quality of waters be maintained unless degradation is justified based on specific
findings. The Regional Water Board's Basin Plan implements, and incorporates by
reference, both the state and federal antidegradation policies. As discussed in detail in
the Fact Sheet the permitted discharge is consistent with the antidegradation provision
of section 131.12 and State Water Board Resolution No. 68-16.

O. Anti-Backsliding Requirements. Sections 402(0)(2) and 303(d)(4) of the CWA and
federal regulations at title 40, Code of Federal Regulations section 122.44(1) prohibit
backsliding in NPDES permits. These anti-backsliding provisions require effluent
limitations in a reissued permit to be as stringent as those in the previous permit, with
some exceptions where limitations may be relaxed. All effluent limitations in this Order
are at least as stringent as the effluent limitations in the previous Order, except for
percent removal of effluent BOD. The fact sheet explains how the modified effluent
limitations for percentage BOD removal are authorized.

P. Monitoring and'Reporting. Section 122.48 requires that all NPDES permits specify
requirements for recording and reporting monitoring results. Water Code sections
13267 and 13383 authorize the Regional Water Board to require technical and
monitoring reports. The Monitoring and Reporting Program establishes monitoring and
reporting requirements to implement federal and State requirements. This Monitoring
and Reporting Program is provided in Attachment E.

Limitations and Discharge Requirements , ' 5
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Q. Standard and Special‘Provisions. Standard Provisidns, which apply to all NPDES

permits in accordance with section 122.41, and additional conditions applicable to
specified categories of permits in accordance with section 122.42, are provided in
Attachment D. The discharger must comply with all standard provisions and with those
additional conditions that are applicable under section 122.42. The Regional Water

A.

Board has also included in this Order special provisions applicable_to the Discharger._A
rationale for the special provisions contained in this Order is provided in the attached
Fact Sheet. '

Provisions and Requirements Implementing State Law. The
provisions/requirements in subsections IV.B, IV.C, and V.B of this Order are mcluded to
implement state law only. These prov:smns/requlrements are not required or authorized
under the federal CWA; consequently, violations of these provisions/requirements are
not subject to the enforcement remedies that are available for NPDES violations.

. Notification of Interested Parties. The Regional Water Board has notified the

Discharger and interested agencies and persons of its intent to prescribe Waste
Discharge Requirements for the discharge and has provided them with an opportunity to
submit their written comments and recommendations. Details of notification are
provided in the Fact Sheet of this Order.

Consideration of Public Comment. The Regional Water Board, in a public meeting,
heard and considered all comments pertaining to the discharge. Details of the Public
Hearing are provided in the Fact Sheet of this Order.

Il -DISCHARGE PROHIBITIONS

Discharge of wastewater at a Iocatlon or in a manner different from that described in the
Findings is prohibited. - :

The by-pass or overflow of wastes to surface waters is prohibited, except as allowed by
Federal Standard Provisions I.G. and |.H. (Attachment D).

Neither the discharge nor its treatment shall create a nuisance as defined ln Section.
13050 of the Callfornla Water Code. :

The Dlscharger shall not allow pollutant-free wastewater to be discharged into the
collection, treatment, and disposal system in amounts that significantly diminish the
system’s capability to comply with this Order. Pollutant-free wastewater means rainfall,
groundwater, cooling waters, and condensates that are essentially free of pollutants.

Discharge from the wetlands to the River is prohibited when River flow as measured at
the “DWR MFP” (Middle Fork Feather River Portola) gauging station is less than 40 cfs.

Dlscharge to the Middle Fork of the Feather River is prohibited between 1 May and
31 October. _

Limitations and Discharge Requirements : 6
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G. The discharge to the Middle Fork of the Feather River sha‘ll not exceed 2% of the River
flow as measured at the “DWR MFP” (Middle Fork Feather River Portola) gauging
station.

H. The average daily dry weather influent flow té the wastewater treatment facility shall not
exceed 0.5 mgd.

Limitations and Discharge Requirements , 7
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IV. EFFLUENT LIMITATIONS AND DISCHARGE SPECIFICATIONS
'A. Effluent Limitations — Discharge Point D-001

1. Final Effluent Limitations — Discharge Point D-001

The Discharger shall'maintain compliance with the following effluent limitations at
Discharge Point D-001, with compliance measured at Monitoring Location EFF-001
~ as described in the attached MRP (Attachment E):

a. The Discharger shall maintain compliance with the effluent limitations specified |n
Table 6: ‘

Table 6. Effluent Limitations ‘
The Discharger shall maintain compliance with the following effluent limitation at Disccharge
Point 001

Efquent Limitations

Parameter Units Avérage Average | Maximum | Instantaneous | Instantaneous
' Monthly Weekly Daily Minimum Maximum
mg/L - 30 45 .90
BOD 5-da 20°C
y @ lbs/day1 1 1 1
. mg/L 30 45 90
Total Suspended Solids - ,
P Ibs/day’ ! L !
pH S standard units ‘ ' 6.0 9.0
Ammonia, Total as N mg/L 23 45
Copper, total ug/L 53 106

1 The average mass discharge for the period from 1 November to 31 April shall not exceed 125.1 Ib/day.

b. Percent Removal: The aVerage monthly percent removal of BOD 5-day 20°C
and total suspended solids shall not be less than 65 percent

c. Acute Whole Effluent Toxicity. Survival of aquatic organisms in 96-hour
bioassays of undiluted waste shall be no less than:

i. 70%, minimum for any one bioassay; and
ii. 90%, median for any three consecutive bioassays.

d. Total Residual Chlorine. Effluent total residual chlorine shall not exceed:

i. 0.01 mg/L, as a 4-day average;
ii. 0.02 mg/L, as a 1-hour average;

Limitations and Discharge Requirements ' : 8
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e. Total Coliform Organisms. Effluent total coliform organisms shall not exceed:

i. 23 most probable number (MPN) per 100 mL, as a 7-day median; and
ii. 240 MPN/100 mL, more than once in any 30-day period.

f. Electrical Conductivity. Electrical Conductivity shall not exceed 684 umhos/cm

as-an-annual-average-concentration:

2. Interim Effluent Limitations-Not Applicable

B. Land Discharge Specifications — Discharge Points LND-001, LND-002, LND-003,
LND-004, LND-005, LND-006, LND-007, and LND-008, Aerated and Facultative
Ponds ‘

1. The discharge of waste classified as “hazardous” as defined in section 2521(a) of .
Title 23, California Code of Regulations (CCR), or “designated”, as defined in section
13173 of the CWC, to the treatment ponds is prohibited.

2. Objectionable odors originating at this facility shall not be perceivable beyond the
limits of the wastewater treatment and disposal facility.

3_.' As a means of discerning compliance with Land Discharge Specification 4, the
dissolved oxygen content in the upper zone (1 foot) of wastewater in ponds shall not
be less than 1.0 mg/L.

C. Reclamation Specifications —Not Applicable

Limitations and Discharge Requirements ' ' 9
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V. RECEIVING WATER LIMITATIONS

A. Surface Water Limitations o

Receiving water limitations are based on water quality objectiVes contained in the Basin

| : Plan and are a required part of this Order. The discharge shall not cause the following
! in the Middle Fork of the Feather River:

1.

Limitations and Discharge Requirements

Bacteria. The fecal coliform concentration, based on a minimum of not less than
five samples for any 30-day period, to exceed a geometric mean of 200
MPN/100 mL, nor more than ten percent of the total -number of fecal coliform
samples taken during any 30-day period to exceed 400 MPN/100 mL.

Biostimulatory Substances. Water to 'contain biostimulatory substances which
promote aquatic growths in concentrations that cause nuisance or adversely affect
beneficial uses.

Chemical Constituents. Chemical constituents to be present in concentrations that -
adversely affect beneficial uses. :

Color. Discoloration that causes nuisance or adversely affects beneficial uses.
Dissolved Oxygen:

a. The monthly median of the mean daily dissolved oxygen concentration to fall
below 85 percent of saturation in the main water mass;

b. The 95 percentile dissolved oxygen concentration to fall below 75 percent of
saturation; nor

c. The dissolved oxygen concentration to be reduced below 7.0 mg/L at any time.

Floating Material. Floating material to be present in amounts that cause nuisance -
or adversely affect beneﬂCIaI uses.

- Oil and Grease. O|Is, greases, waxes, or other materials to be present in

concentrations that cause nuisance, result in a visible film or coating on the surface

- of the water or on objects in the water, or otherwise adversely affect beneficial uses.

pH. The pH to be depressed below 6.5, raised above 8.5, nor changed by more
than 0.5 units: A one-month averaging period may be applied when calculating the
pH change of 0.5 units.

Pesticides:
a. Pesticides to be present, individually or in combination, in concentrations that
adversely affect beneficial uses;

b. Pesticides to be present in bottom sediments or aquatic life in concentrations that
adversely affect beneficial uses; :

10
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~¢. Total identifiable persistent chlorinated hydrocarbon pesticides to be present in
" the water column at concentrations detectable within the accuracy of analytical
methods approved by USEPA or the Executive Officer.
d. Pesticide concentrations to exceed those allowable by applicable antidegradation
policies (see State Water Board Resolution No. 68-16 and 40 CFR §131.12.).
e. Pesticide concentrations to exceed the lowest levels technically and

economically achievable.
f. Pesticides to be present in concentration in excess of the maximum contaminant -
levels set forth in California Code of Regulations, Title 22, Division 4, Chapter 15.
g. Thiobencarb to be present in excess of 1.0 ug/L

10. Radioactivity:

a. Radionuclides to be present in concentrations that are harmful to human, plant,
animal, or aquatic life nor that result in the accumulation of radionuclides in the
food web to an extent that presents a hazard to human, plant, animal, or aquatic -
life.

b. Radionuclides to be present in excess of the maximum contaminant levels
specified in Table 4 (MCL Radioactivity) of Section 64443 of Title 22 of the
California Code of Regulatlons ’

11. Sallnlty Electrical Conductivity at 25° C shall not exceed 150 umhos/cm (90th
percentile) in well-mixed waters of the Middle Fork of the Feather River overa 10
year rolling average

12.Suspended Sediments. The suspended sediment load and suépended sedimént
discharge rate of surface waters to be altered in such a manner as to cause ‘
nuisance or adversely affect beneficial uses.

13. Settleable Substances. Substances to be present in concentrations that result in
the deposition of material that causes nuisance or adversely affects beneficial uses.

14.Suspended Material. Suspended material to be present in concentrations that
cause nuisance or adversely affect beneficial uses.

15.Taste and Odors. Taste- or odor—producmg substances to be present in
concentrations that impart undesirable tastes or odors to fish flesh or other edible
products of aquatic origin, or that cause nuisance, or otherwise adversely affect
beneficial uses.

16.TemperatUre; The natural temperature to be increased by more than 5°F.
17. Toxicity. Toxic substances to be present, individually or in combination, in

concentrations that produce detrimental physiological responses in human, plant, -
animal, or aquatic life.

Limitations and Discharge Requirements ' 11
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18.Turbidity. The turbidity to increase as follows:

a. More than 1 Nephelometric Turbidity Unit (NTU) where natural turbidity is
between 0 and 5 NTUs.

b. More than 20 percent where natural turbidity is between 5 and 50 NTUs.

c. More than 10 NTU where natural turbidity is between 50 and 100 NTUs.

o

More than 10 percent where natural turbidity is greater than 100 NTUs

Approprlate averaging periods may be used where approved by the executlve
officer.

B. Groundwater Limitations

1. Release of waste constituents from any portion of the Facility shall not cause
- groundwater to:

a. Contain any of the following constituents in concentrations greater than listed or
greater than natural background quality, whichever is greater.

Table 7. Groundwater Limitations
Constituent Units - Limitation
Total Coliform Organisms MPN/100 mL <2.2
Electrical Conductivity @ 25°C" umhos/cm 700
Total Dissolved Solids' mg/L ) 450
Nitrite Nitrogen, Total (as N) mg/L . 1
Nitrate Nitrogen, Total (as N) . mg/L 10
Ammonia (as NH,) mg/L ' 1.5

' A cumulative impact limit that accounts for several dissolved constituents in

addition to those listed here separately [e.g., alkalinity (carbonate and
bicarbonate), calcium, hardness, phosphate, and potassium].

b. Exhibit a pH of less than 6.5 or greater than 8.4 pH units.

c. Impart taste, odor, chemical constituents, toxicity, or color that creates nuisance
or impairs any beneficial use. :

VI. PROVISIONS
A. Standard Provisions

1. The Discharger shall comply with all Standard Provisions included in Attachment D
of this Order.

2. The Discharger shall Comply with the following provisions:

a. If the Discharger’s wastewater treatment plant is publicly owned or subject to
regulation by California Public Utilities Commission, it shall be supervised and

Limitations and Discharge Requirements 12
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b.

operated by persons possessing certificates of approprlate grade accordlng to
Title 23, CCR, Division 3, Chapter 26.

After notice and opportunity for a hearing, this Order may be terminated or
modified for cause, including, but not limited to:

i vioIation—oféanyl—termvor—-conditionfcontainedAinAthis~erder;

ORDER NO. R5-2009-0093

ii. obtaining this Order by misrepresentation or by failing to disclose fully all
relevant facts;

iii. achange in any condition that requires either a temporary or permanent
reduction or elimination of the authorized discharge; and

iv. a material change in the character, location, or volume of discharge.

- The causes for modification'incllude:

o New regulations. New regulations have been promulgated under Section
405(d) of the Clean-Water Act, or the standards or regulations on which the
permit was based have been changed by promulgation of amended
standards or regulations or by judicial decision after the permit was issued.

»  Land application plans. When required by a permit condition to incorporate a
land application plan for beneficial reuse of sewage sludge, to revise an
existing land application plan, or to add a land application plan.

e Change in sludge use or disposal practice. Under 40 Code of Federal

Regulations (CFR) 122.62(a)(1), a change in the Discharger’s sludge use or
disposal practice is a cause for modification of the permit. It is cause for
revocation and reissuance if the Discharger requests or agrees.

The Regional Water Board may review and revise this Order at any time upon
application of any affected person or the Regional Water Board's own motion.

If a toxic effluent standard or prohibition (including any scheduled compliance
specified in such effluent standard or prohibition) is established under Section
307(a) of the CWA, or amendments thereto, for a toxic pollutant that is present in
the discharge authorized herein, and such standard or prohibition is more

stringent than any limitation upon such pollutant in this Order, the Regional Water

Board will revise or modify this Order in accordance with such toxic effluent-
standard or prohibition.

The Discharger shall comply with effluent standards and prohibitions within the
time provided in the regulations that establish those standards or prohibitions,
even if this Order has not yet been modified.

Limitations and Discharge Requirements
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d. This Order shall be modified, or alternately revoked and reissued, to comply with
any applicable effluent standard or limitation issued or approved under Sections
301(b)(2)(C) and (D), 304(b)(2), and 307(a)(2) of the CWA if the effluent
standard or limitation so issued or approved:

i. contains different conditions or is otherwise more stringent than any effluent

T limitation in the Order; or

ii. controls any pollutant limited in the Order.

The Order, as modified or reissued under this paragraph, shall also contain any.
other requirements of the CWA then applicable.

- e. The provisions of this Order are severable. If any provision of this Order is found
invalid, the remainder of this Order shall not be affected.

f. The Discharger shall take all reasonable steps to minimize any adverse effects to
waters of the State or users of those waters resulting from any discharge or
sludge use or disposal in violation of this Order. Reasonable steps shall include
such accelerated or additional monitoring as necessary to determine the nature
and impact of the non-complying discharge or sludge use or disposal.

g. The Discharger shall ensure compliance with any existing or future pretreatment
standard promulgated by USEPA under Section 307 of the CWA, or amendment
thereto, for any discharge to the municipal system.

h. The discharge of any radiological, chemical or biological warfare agent or high-
level, radiological waste is prohibited.

i. A copy of this Order shall be maintained at the discharge'faeility and be available
~at all times to operating personnel. Key operating personnel shall be familiar with
its content.

j. Safeguard to electric power failure:

i. The Discharger shall provide safeguards to assure that, should there be
reduction, loss, or failure of electric power, the dlscharge shall comply with
the terms and conditions of this Order.

ii. Upon written request by the Regional Water Board the Discharger shall
submit a written description of safeguards. Such safeguards may include
alternate power sources, standby generators, retention capacity, operating
procedures, or other means. A description of the safeguards provided shall
include an analysis of the frequency, duration, and impact of power failures
experienced over the past five years on effluent quality and on the capability
of the Discharger to comply with the terms and conditions of the Order. The

adequacy of the safeguards is subject to the approval of the Regional Water
Board.
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