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I.

INTRODUCTION

3 Petitioner City of Aliso Viejo, California ("City") seeks review of the California Regional

4 Water Quality Control Board, San Diego Region's ("Regional Board") actions in adopting Order

5 No. R9~:iob9":666:i (NPDES No.cAs010874b) ("Permif'), onDecemberi6,2669. A copy of
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the Permit is attached hereto as Exhibit "A" and incorporated herein by reference. 1

The City is a municipal corporation organized pursuant to California law and the

California Constitution. As of 2009, the City has an estimated population of 43,000 people, and

is located in Orange County, approximately 50 miles south of the City of Los Angeles. The City

owns and operates a municipal separate storm sewer system ("MS4") within the Regional Board's

jurisdiction and as such is subject to regulation under the Permit. At all times mentioned herein,

the City has acted pursuant to applicable legal requirements, and with great concern for the

impacts that discharges from its MS4 may have on surrounding surface waters, and the

environment in general.

II.

BACKGROUND

The City fully supports the Permit's goal of attaining water quality improvement

throughout south Orange County. In order to ensure that this goal could be attained with minimal

negative repercussions for the City, the City participated in the Permit development process.

Although the Regional Board removed ·of modified some requirements, as adopted the Permit

retains requirements exceed applicable law.

Development of the Permit took three years and at least five drafts. The Regional Board

issued the first draft on February 9, 2007, a second draft in July, 2007 and a third draft in

December, 2007. The third version was planned for adoption as Order Number R9-2008-0001 at.
the Regional Board's regularly scheduled meeting on February 13,2008. At the hearing however

the Regional Board decided against Permit adoption, voting at the Executive Officer's request to

) As of January 15,2010, the San Diego Regional Board has not released a final version of the Permit. Attached in
Exhibit A is the August 12,2009 draft, along with the errata approved by the Regional Board at the December 16,
2009 hearing.
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1 remove the Permit from consideration and allow revisions requested by the United States

2 Environmental Protection Agency.

3 The Regional Board independently developed the next draft of the Permit and released it

4 for comment on March 13,2009. Following an informational hearing, the Regional Board issued

5 a reVIsed draft on August 12,2009, and scheduled an acloption Eeaflng for November 18, 2069.

6 At the November, 2009 hearing, the Regional Board accepted the majority of the Permit's

7 provisions, but directed its staff to remove the Permit's numeric effluent limit requirements, and

8 issue a final draft of the Permit that instead converted the numeric effluent limits into "Non-storm

9 Water Action Levels." This was a very positive change in the Permit, but it did not address a

10 number of the other concerns expressed by the City. The Regional Board held a final hearing

11 approving these changes, and adopted the Permit on December 16, 2009.

12 The adopted version of the Permit includes provisions that exceed the requirements of

13 federal law, and/or are beyond the authority of the Regional Board to impose. The new

14 provisions include the removal of formally "exempt" non-storm water discharges, the imposition

15 of retrofitting of existing development, the requirements to meet non-attainable numeric standards

16 for both wet weather and dry weather discharges, and the standards applicable for low impact

17 development (LID), hydromodification, and Total Maximum Daily Loads (TMDLs).

18 As described more fully below, by adopting the Perrriit in its current form the Regional
\

19 Board exceeded state and federal law by among other things: (1) adopting a regulatory scheme

20 that dictates the manner of compliance in violation of California Water Code section 13360; (2)

21 failing to base its decision on sound science and rationale as reflected in the findings and

22 administrative record; and (3) imposing requirements that exceed Clean Water Act standards,

23 and/or the Regional Board's authority under state and federal law.

24 The City therefore submits this Petition pursuant to Water Code section 13320 and Title

25 23 of the California Code of Regulations, and respectfully requests that the State Board correct

26 the Regional Board's actions.

27

28
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III.

NAME AND ADDRESS OF PETITIONER

The names and contact information for Petitioner is as follows:

MARK. PULONE
CITYMANAGER
CITY OF ALISO VIEJO
12 Journey, Suite 100
Aliso Viejo, CA 92656-5335
Telephone: (949) 425-2500

JOHN WHITMAN
DIRECTOR OF PUBLIC WORKS
CITY OF ALISO VIEJO
12 Journey, Suite 100
Aliso Viejo, CA 92656-5335
Telephone: (949) 425-2500

SHAWN HAGERTY
J.G. ANDRE MONETTE
655 West Broadway, 15th Floor
San Diego, CA 92101
Telephone: (619) 525-1300
Facsimile: (619) 233-6118

IV.

THE ACTION OR INACTION OF THE REGIONAL WATER BOARD BEING

PETITIONED

The City seeks review of the Regional,Board's actions in adopting Order No. R9-2009­

0002 (NPDES No. CAS0108740) on December 16,2009. A copy of the Permit is attached hereto

as Exhibit "A" and incorporated herein by reference?

V.

DATE THE REGIONAL BOARD ACTED

The Regional Board adopted Order No. R9-2009-0002 (NPDES No. CAS0108740) on

December 16,2009.

2 As stated in footnote 1, above, as of January 15, 2010, the San Diego Regional Board has not released a final
version of the Permit. This raises significant issues regarding when the Regional Board's action occurred. Out of an
abundance of caution, the City files this Petition within thirty days of the Regional Board's hearing approving the
Petition.
SDPUB\AMOJ'ffiTTE\391226.l - 3-
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1 VI.

2 STATEMENT OF THE REASONS THE ACTION WAS INAPPROPRIATE OR

3 IMPROPER

4 The Regional Board exceeded its legal authority, thereby abusing its discretion when

5issuirig the-Permit Aniol1gotner thil1gs~ the-l{egiol1al Soard imposed requirements in the PermIt

6 that exceed its authority under state and federal law, are not supported by the evidence in the

7 record, and/or exceed the requirements of state and federal law. Specifically, in adopting the

8 Permit the Regional Board:

from the MS4;
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(1)

(2)

(3)

(4)

(5)

(6)

imposed low impact development ("LID") requirements on projects within the

City that dictate the means of compliance with the Permit and the Maximum

Extent Practicable ("MEP") standard in violation of California Water Code section

13360,

limited the use of equally effective traditional best management practices

("BMPs") in place of LID BMPs, without making the necessary findings, or

basing its decision on substantial evidence in the administrative record;

required the City to prohibit irrigation runoff in contravention of Clean Water Act

regulations, and without substantial evidence that an/outright ban was necessary to

meet the MEP standard;
(

subverted the City's land use authority in violation of the California

Environmental Quality Act, and the California Constitution by requiring the City

to develop retrofit requirements for existing development, and imposing this

requirement without sufficient findings or substantial evidence that such

requirements were necessary to meet the MEP standard;

required compliance with wet weather "Storm Water Action Levels" that are

unlawfully tied to compliance with the MEP standard;

required compliance with dry weather "Non-storm Water Action Levels" based on

an artificial, separate compliance standard for discharges of "non-stormwater"

-4-
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(7) required compliance with dry weather "Non-storm Water Action Levels" that were

developed without consideration of existing discharges, locally developed data on

pollutant loads, or attainability,' and without substantial evidence that the levels

were necessary to meet the MEP discharge standard;

(8) abused its discretion by holding the city llable for discharges from natural sources

not subject to regulation under the Clean Water Act, and from third parties over

which the City has little to no control;

(9) violated the MEP standard by imposing Permit requirements that are inconsistent

with the MEP standard as ~et forth in the Large MS4 Permits' for north Orange

County, the rest of the state of California, and the United States, thereby subjecting

the City to disparate regulatory schemes;

(10) required compliance with waste load allocations (WLAs) of fully approved and

adopted TMDLs as "Water Quality Based Effluent Limitations" without making

the necessary findings, or basing its decision on substantial evidence in the

administrative record, and without clarifying that they are to be achieved through

an iterative, BMP based process;

(11) failed to consider the factors and make the findings required by California Water

Code sections 13000, 13241, and 13263, which require the Regional Board to

consider, among other things, the overall costs and benefits associated with its

actions, and the impact that its decisions may have on the use of recycled water;

and

(12) imposed requirements that exceed the requirements of the Clean Water Act and its

associated federal regulations, and thereby imposed a state mandated program that

is not supported with a subvention of funds.
(

The City, other Permittees and interested parties submitted comment letters to the

Regional Board during the Permit renewal process raisinR these concerns. The City additionally

made oral comments at the Permit adoption hearings in support of its comment letters, and the
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1 comments of the other Permittees to again raise the above listed concerns. The Regional Board

2 nonetheless adopted the Permit over these objections, in violation of state and federal law.

3 VII.

4 HOW PETITIONER IS AGGRIEVED

5PetiiionerCity ofAHsoVleJo owns and operates anMS4 within the Regional Board's

6 jurisdiction and as such is subject to regulation under the Permit. The City, along with other

7 Permittees, is required to implement the Permit's programs, and comply with its technical

8 limitations. The' City is aggrieved because the challenged Permit requirements exceed the

9 Regional Board's authority. These requirements will require the City to impose severe

10 restrictions on development within City limits, hinder the City's ability to exercise its land use

11 authority in a manner that benefits its residents' economic and environmental interests, and

12 require the City to invest significant time and resources complying with arbitrarily selected

13 "Action Levels."

14 VIII.

15 ACTIONS PETITIONER REQUESTS THE STATE WATER BOARD TAKE

16 The City respectfully requests that the State Board remand the Permit to the Regional

17 Board, and direct the Regional Board to amend the Permit to address the deficiencies raised in

18 Section VI, above.

19 IX.

20 MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PETITION

21 Petitioners have reques!ed that this Petition be held in abeyance, and reserve the right to

22 'supplement the legal arguments and authorities raised in Section VI, above, with additional

23 memoranda of points and authorities if and when the Petition is activated.

~ X

25 STATEMENT OF COPIES FURNISHED

26 In accordance with the requirements of Title 23, Section 2050(a)(8) of the California

27 Code of Regulations, a copy of this Petition has been sent to the California Regional Water

28 Quality Control Board, San Diego Region.
SDPUB\AMONETTE\391226.1 -6-
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1 XI.

2 STATEMENT OF ISSUES RAISED

3 As illustrated in Exhibit "B" attached hereto and incorporated herein, Petitioners, and/or

4 other interested parties submitted written and oral comments on the Permit outlining the above

·5 ·des6ribed· issues'· -Tmough thei! writfenarid-oraI·· comments, Petitioners requested that the

6 Regional Board revise the Permit to address Petitioner's concerns.

7 XII.

8 CONCLUSION

9 For the reasons set forth in this Petition and in the related documents filed herewith,

10 Petitioner City of Aliso Viejo respectfully requests that the State Water Resources Control Board

11 remand the Permit to the Regional Board with direction to revise it to address the concerns raised

12 .herein, and take any other actions that the State Board deems necessary and appropriate to

13 address the City's claims.

14

15 Dated: January 15,2010
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BY:-L.-/I1__·~_,~._
SHAWN HAGERTY
lG. ANDRE MONETTE
Attorneys for Petitioners

City of Aliso Viejo
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EXHIBIT "A"

EXHIBIT "A"



C. NON-STORM WATER DRY WEATHER ACTION LEVELS

1. Each Copermittee, beginning no later than-May 1, 2011the one year follovving
adoption of this Order, shall implement the non-storm water dry weather

- -------------action level(NAL) monitoring as described in Attachment Eofthis Order:

2. In response to an exceedance of a NAL, each Copermittee must investigate
and identify the source of the exceedance in a timely manner. However, if
any Copermittee identifies exceedances of NALs that prevent them from
adeguately conducting source investigations in a timely manner, then the
Copermittees may submit a prioritization plan and timeline that identifies the
timeframe and planned actions to investigate and report their findings on all of
the exceedances. Following the source investigation and identification, the
Copermittees must submit an action report dependant on the source of the
pollutant exceedance as follows:

a. If the Copermittee identifies the source of the exc~edance as natural (non­
anthropogenically inflUenced) in origin.. and i!:Lconveyance into the MS4;
then the Copermittee shall report their findings and documentation of their
source investigation to the Regional Board within fourteen days of the
source identification.

b. If the Copermittee identifies the source of the exceedance as an illicit
discharge or connection, then the Copermitees must eliminate the
discharge to their MS4 and report the findings, including any enforcement
action(s) taken, and documentation of the source investigation to the
Regional Board within fourteen days of the source identification. If the
Copermittee is unable to eliminate the source of discharge within fourteen
days, then the Copermittee must submit, as part of their action report, their
plan and timeframe to eliminate the source of the exceedance. Those
dischargers seeking to continue such a discharge must become subject to
a separate NPDES permit prior to continuing any such discharge.

c. If the Copermittee identifies the source of the exceedance as an exempted
category of non-storm water discharges, then the Copermittees must
determine if this is an isolated circumstance or if the category of
discharges must be subsequently addressed through the prevention or
prohibition of that category of discharge as an illicit discharge. The
Copermittee must submit their findings including a description of the steps
taken to address the discharge and the category of discharge, to the
Regional Board for review with the next subsequent annual report. Such
description shall include relevant updates to or new ordinances, orders, or
other legal means of addressing the category of discharge§.. The
Copermittees must also submit a summary of their findings with the
Report of Waste Discharge.



d. If the Copermittee identifies the source of the exceedance as a non-storm
water discharge in violation or potential violation of an existing separate
NPDES permit (e.g. the groundwater dewatering permit), then the
Copermittee must report, within three business days, the findings to the
Regional Board including all pertinent information regarding the discharger
and discharge-characteristics:- --- -- - - - - -. --- -

e. If the Copermittee is unable to identify the source of the exceedance after
taking and documenting reasonable steps to do so, then the Copermittee
must identify the pollutant as a high priority pollutant of c()ncern in the
tributary subwatershed, perform additional focused sar;npling and update
their programs within a year to reflect this priority. The Copermittee's
annual report shall include these updates to their program inCluding,
where applicable, updates to their watershedworkPI~ns(Se,ctionG'-'f)'
retrofitting consideration (Section F.3.d) anqpr()gram~ffediv,efles~work
plans (Section J.4)""","","

.'ili'

f. The Copermittees, or any interested p§fty, rl1c3yevalu~t~'i!existing NALs
and propose revised NALs for future Board con's.ideration.'

·;;'.';'.,'Ji 'Iii::',:, li!;:.;ii~'·

f. If any Copermittee identifies'@,§ign'ificanthUrnber oi\'~~ceedances of NAbs
that prevent them from adequ'atelY;,conducting§9urce investigations in a
timely manner, then the,b-9permitt~'~s.~ay su~mit a prioritization plan and
timeline that identifieg,tho iimefrarVe and:glanned actions to investigate
and report their fipdthgs'$ll all of the exceedances.

,/,', ',' . "k:i;,. "il,

1]/:\,_"". "i, -"lll;;;::,:':'; \,!,<:{:'i(;

3. An exceedance of an Nf-\,L does'nptalone constitue a violation of the
provisions of !hi,p.J)~g~r, bUt.. an exc7,edance of an NAL may indicate lack of
complian~7'yYithth~r~ql.jir~!)J~ntthat Copermittees effectively prohibit all
types of",unauthoriz8(jnon-storm water discharges into the MS4 or other
prohibitiops seffc:>rthhiSections A and B of this Order. Failure to timely
implemEmt'I",~guired ac:tiopsspecified in this Order following an exceedance of

.an Nj.\L constitl.jtes a vJolation of this Order. However, neither compliance
'''VVithNALs nor e<:>mpliance with required actions following observed
exceedal'lGes, excwses any non-compliance with the requirement to
effectively prohibit all types of unauthorized non-storm water discharges into
the MS4s oLarlY non-compliance with the prohibitions in Sections A and B of
this Order. NALs provide an assessment of the effectiveness of the
prohibition of non-storm water discharges and of the appropriateness of
exempted non-storm water discharges. During any annual reporting period in
which one or more exceedances of NALs have been documented the
Copermittee must submit with their next scheduled annual report, a report
describing whether and how the observed exceedances did or did not result
in a discharge from the MS4 that caused, or threatened to cause or contribute
to a condition of pollution, contamination, or nuisance in the receiving water.



Attachment E: Monitoring and Reporting

Pg. 12, C. Non-Storm Water Dry Weather Action Levels

''':1;'''- 'IJ;

.",,-':i!/!/i'\:;';;jl_:',
1':("'"

I"j;;:"h)j·,

",:':",',1'.,. "li!.!!ii;';>_'.",··';:;!ifi;:'i\',::,:;,\·l':

c. Conduct Dry Weather Non-stqrni:':Wate~i;,Fffluent''Af~'9Iytical
Monitoring . X); .,

. :11 ~ij,;,

"iii"r:f:i""'lil:'

The Copermittees mLf9,t,J.,pommence·fIlpleme~t~tion of dry weather
effluent analytical,monitprinQunder tl1er~quirements of this Order
no later than May)it1,.201'l. qneyoar fol\p\;ving adoption of this
Order. If moni!q[,ingindicat~san'IiUtpit connection or illegal
discharge""cQnduct"the folloVl(-up investigation and elimination
activities,c3'sdescribe,qin sUbrryjtted dry weather field screening and
analytical moni,toringph?pedures and found in sections C, FA.d and
F.4,.,e!,fltOrderNq,. R9-20:~9::0002 .

.';f", ::;,':-.;' 1)!!:~:!_I';il.i

.,(~;~~:':\:, ·jl.'".

"!i'iiil~,i"untii'ithediiyweathef"hon-storm water effluent analytical monitoring
;i",;!!,:programisimRI~p1ented under the requirements of this Order, each

Co,B:~rmihe~i,irn:U$t continue to implement dry weather field
scree,oing and analytical monitoring as it was most recently
impleniElnted pursuant to Order No. 2002-01.

a"

Each Copermittee must collaborate with the other Copermittees to
conduct,' andreportonaye'ar~round-watershed-based-Dry-Weather Non...
storm Water MS4 Discharge Monitoring Program. The monitoring
program implementation, analysis, assessment, and reporting must be
conducted on a watershed basis for each of the hydrologic units. The
monitoring program must be designed to assess complic,,"ce with non­
storm water dry weather action levels in section C of thi~rbrder,adopted
dry weather Total Maximum Daily Loads Waste L09q'i~lIocatipns and
assessment of the contribution of dry weather fl()yv,~ t6j3q~(~H'listed

impairments. The monitoring program must include\the i6119Yving Ii':,,,,,,
components; ":",',',, !ii':, '{;i" ",:'ii,

-":f(,:III'I',., '{fi 'Li1itU.',, !

'ijil~:h: ,./~!I'

"'\i}.i?ltl

Ill!'
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Revised Tentative Order
No. R9-2009-0002 Page 1 of 92

August 12, 2009

The California Regional Water Quality Control Board, San Diego Region (hereinafter'
Regional Board), finds that:

A. BASIS FOR THE ORDER

L This Order is based on the federal Clean Water Act (CWA),the.Porter-CoJogne.
Water Quality Control Act (Division 7 of the Water Code, commencing with Section
13000), applicable State and federal regulations, all applicable provi§ions of
statewide Water Quality Control Plans and Policies adopted by t~~State Water
Resources Control Board (State Board), the Water Quality COl)' rPlan for the San
Diego Basin adopted by the Regional Board, the California T()xlc I'hd the
California Toxics Rule Implementation Plan.

2. This Order reissues National Pollutant Discharge EI.imination System (i/ S)
Permit No. CAS0108740, which was first adopte?t:>¥~he Regional Board on
July 16, 1990 (Order No. 90-38), and then reis$lI.ed ol)'~ugust 8,1996 (Order
No. 96-03) and February 13, 2002 (Order No.~9-2002::'Q'1·). On August 21, 2006, in
accordance with Order No. R9-2002-01, th' 'Q~~ty of Ora@g,e, as the Principal
Copermittee, submitted a Report of Waste ischa£g~ (ROW~) for reissuance of the
municipal separate storm sewer systern (MS4) PerrTilt

3. This Order is consistent with thgfollowing precedential rders adopted by the State
Water Resources Control Boqrd(State Boqrd) addressing MS4 NPDES Permits:
Order 99-05, Order WQ-2QQO$11, Order WQ 2001-15, Order WQO 2002-0014, and
Order WQ-2009-0008 (SWRCBIJ?PC FILEA-1780).

B. REGULATED PARTIES

~·~~j~-1. Municipal Copermittees
1. City of Aliso Vieio 8. City of Mission Vieio
2. City of Dana Point 9. City of Rancho Santa MarQarita
3. City of LaQuna Beach 10. City of San Clemente
4. City of LaQuna Hills 11. City of San Juan Capistrano
5. City of LaQuna NiQuel 12. County of OranQe
6. City of LaQuna Woods 13. Orange County Flood Control
7. City of Lake Forest District

. . ..•..........•.,

1. Each of the persori~in'TCiPI~lPrlow,<~ereinaftercalled Copermittees or
discharger vms oroperatesanMS4, through which it discharges runoff into
waters8f. UnitE:!p States within the San Diego Region. These MS4s fall into one
or m8~r'of\.the.f81Iowing categories: (1) a medium or large MS4 that services a
P8Pyiationofgreater tncap 100,000 or 250,000 respectively; or (2) a small MS4 that
i$i~ii~terrelated"t8 a.~edium or large MS4; or (3) an MS4 which contributes to a

/violati~Q.of a watrgquality standard; or (4) an MS4 which is a significant contributor
of pollutants to waters of the United States (waters of the U.S).

FINDINGS A: BASIS FOR THE ORDER
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Revised Tentative Order
No. R9-2009-0002 Page 2 of 92

August 12, 2009

C. DISCHARGE CHARACTERISTICS

1. Runoff discharged from an MS4 contains waste, as defined in the California Water
Code (CWC), and pollutants that adversely affect the quality of the waters of the
State. The discharge of runoff from an MS4 is a "discharge of pollutants from a point
source" into waters of the U.S. as defined in the CWA.

2. MS4 storm water and non-storm water discharges are likely to contain pollutants that
cause or threaten to cause a violation of water quality standards, as outlined in the
Regional Board's Water Quality Control Plan for the San Diego Basin (Basin Plan).
Storm water and non-storm water discharges from the MS4 are subject to the
conditions and requirements established in the San Diego Ba~inPlan for point
source discharges. These surface water quality standards must be complied with at
all times, irrespective of the source and manner of disGharge.

3. The most common categories of pollutants in runoff include total suspended solids,
sediment, pathogens (e.g., bacteria, viruses, protozoa); heavy metals (e.g., copper,
lead, zinc and cadmium); petroleum products.and polynuclear aromatic
hydrocarbons; synthetic organics (e.g., pesticide?, herbicide?, and PCBs); nutrients
(e.g., nitrogen and phosphorus fertilizers),Oxygen-qemandingsubstances (decaying
vegetation, animal waste), detergent .and trash.

".- "".:,-,'""

4. The discharge of pollutants and/or incr.E3~~~dflq."",s from MS4s may cause or
threaten to cause the concentration ofp911~~antslQ,exceed applicable receiving
water quality objectives and/otjmpair orthreaten to impair designated beneficial
uses resulting in a conditiOn ofpQllution (i.~;., unreasonable impairment of water
quality for designated bel1eficial USE3S), contamination, or nuisance.

5. Pollutants in run()ffc;Cinthreatgn and adversely affect human health. Human
illnesses hay~"beenplea.rlylin~E39to recreating near storm drains flowing to coastal
waters. AI9.<:),·runoff pollutants in receiving waters can bioaccumulate in the tissues
of invertephites ql1d fish, which may be eventually consumed by humans.

6. Rym.9ff dlscn~r~~~ frornMS4s often contain pollutants that cause toxicity to aquatic
grg~misms (Le;lCidvg[se responses of organisms to chemicals or physical agents

!:Yrangil';l~,.!rom mOI"'t~ljty to physiological responses such as impaired reproduction or
growth'Cin()malies). Toxic pollutants impact the overall quality of aquatic systems
and benefi¢iql uses of receiving waters.

7. The Copermittees discharge runoff into lakes, drinking water reservoirs, rivers, ,
streams, creeks, bays, estuaries, coastal lagoons, the Pacific Ocean, and tributaries
thereto within one of the eleven hydrologic units (San Juan Hydrologic Unit)
comprising the San Diego Region as shown in Tables 2a and 2b. Some of the
receiving water bodies have been designated as impaired by the Regional Board
and the United States Environmental Protection Agency (USEPA) in 2006 pursuant
to CWA section 303(d). Also shown in the Tables are the watershed management

FINDINGS C: DISCHARGE CHARACTERISTICS
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areas (WMAs) as defined in the Regional Board report, Watershed Management
Approach, January 2002.

Table 2a. Common Watersheds and CWA Section 303(d) Impaired Waters

Regional
___ Board _

Watershed
Management
Area (WMA)

Hydrologic Area
_(I:IA}or_l:Iydrologic
Subarea (HSA) of
the San Juan
Hydrologic Unit

Major Receiving Water - 303(dL__________
Bodies Pollutant(s)/stressor or

Water Quality Effect1

Laguna Coastal
Streams

Aliso Creek

Dana Point
Coastal
Streams

San Juan
Creek

San Clemente
Coastal
Streams

San Mateo
Creek

Laguna HA,
excluding Aliso HSA
and Dana Point HSA

Aliso HSA

Dana Point HSA

Mission Viejo HA

Laguna Canyon Creek,
Pacific Ocean

Aliso Creek, English
Canyon, Pacific Ocean

Dana Point Harbdr;Salt
Creek, Pacific Ocean

San JuanCreek, Trabuco
Creek;OsoGreek,
Canada Gobernadora,.- _

-Bell Canyon, Verdugo ;'
"Canyon, PaCific Ocean

Prima, Deshecha,
Seguriq<3, Deshecha,
Pacific Ocean

'San Mateo Creek,
Christianitos Creek,
Pacific Ocean

Bacterial indicators
Sediment toxicity

Toxicity; \
-- Phosphorus
Bacterial indicators
Benzo[b]fluoranthene
Dieldrin ,- --/
Sediment Toxicit
Bacterial indicators

Bacterial indicators
DDE
Chloride
Sulfates
Total dissolved solids

Bacterial indicators
Phosphorus
Turbidity

1 The listed 303(d) pollutant(s) do not necessarily reflect impairment of the entire corresponding
WMA or all corresponding majorsurtace water bodies. The specific impaired portions of each
WMA are listed in the State Water Resources Control Board's 2006 Section 303(d) List of Water
Quality Limited Segments.
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ITdMW t h dT bl 2b Ca e ommon a ers e san UnlClpa lies
Laguna Aliso Creek Dana Point San Juan San San Mateo
Coastal Coastal Creek

/

Clemente CreekMunicipality Streams Streams Coastal
Streams

Aliso Viejo 0 0
---Dana Point .. .. 0 0 ... .... .. ..............._-

Laguna Beach 0 0
Laauna Hills * 0 0
Laguna Niguel 0 0 0
Laauna Woods * 0
Lake Forest * 0
Mission Vieio 0 0 .. ..

Rancho Santa 0 ..

Margarita
San Clemente ....... . 0 0
San Juan ";P>\>~

.

Capistrano
County of 0 0 0

~
0 0

Oranae *
Orange County 0 0 <~:/ 0
Flood Control
District *
* Municipality also includes areas within watersheds of the Santa An egional Board that are outside the
scope of this Order

, ,

8. Trash is a persistent pollutqOt''tJhiCh can enter receiving waters from the MS4
resulting in accumulation.~ndt~ClQsport inr~ceiving waters over time. Trash poses a
serious threat to the Beneficial tJ$~~.of ther~ceiving waters, including, but not
limited to, human healt, re andel'19qngered species, navigation and human
recreation. <'iij!1!ii

9. The Copermittees .onitoring data submitted to date documents
persistentviolations of;.~.Clsin Plan water quality objectives for various runoff-related
pollutants (fecal.coliforrnqqcteria, total suspended solids, turbidity, metals, etc.) at
various watershed monitoring stations. Persistent toxicity has also been observed
at s()me watershed monitoring stations. In addition, bioassessment data indicates
thatthe majority of urbanized receiving waters have Poor to Very Poor Index of
Biotic Integrity ratings. In sum, the above findings indicate that runoff discharges are
causing or contributing to water quality impairments, and are a leading cause of
such impairments in Orange County.

10. When natural vegetated pervious ground cover is converted to impervious surfaces
such as paved highways, streets, rooftops, and parking lots, the natural absorption
and infiltration abilities of the land are lost. Therefore, runoff leaving a developed
area is significantly greater in runoff volume, velocity, and peak flow rate than pre­
development runoff from the same area. Runoff durations can also increase as a
result of flood control and other efforts to control peak flow rates. Increased volume,
velocity, rate, and duration of runoff, and decreased natural clean sediment loads,
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greatly accelerate the erosion of downstream natural channels. Significant declines
in the biological integrity and physical habitat of streams and other receiving waters
have been found to occur with as little as a 3-5 percent conversion from natural to
impervious surfaces. The increased runoff characteristics from new development
must be controlled to protect against increased erosion of channel beds and banks,
sediment pollutant generation, or other impacts to beneficial uses and stream habitat
due to increased erosive force.

11. Development creates new pollution sources as human population dElrlsity increases
and brings with it proportionately higher levels of car emissions,~~hmaintenance
wastes, municipal sewage, pesticides, household hazardous wstes, peastes,
trash, etc. which can either be washed or directly dumped into t S. s a result,
the runoff leaving the developed urban area is significantly greate" .... lIutantfl{:>ad
than the pre-development runoff from the same area. These increase olltJfant
loads must be controlled to protect downstream receiving water quality.

12. Development and urbanization especially thre~t~n erlyiEenmentallysensitive areas
(ESAs), such as water bodies designated a~~~pporting~)~AREbeneficial use
(supporti,ng rare, threatened or endanger~eiSPEl~Jrs) and<G'tfJJ::~ 303(d)-impaired
water bodies. Such areas have a much lower cap~Gity to witf'jstand pollutant shocks
than might be acceptable in other areas. In essencevelopment that is ordinarily
insignificant in its impact on the environment may be ;'ro.8 significant in a particularly
sensitive environment. Theref9~r' additionaLcontrol to reduce storm water pollutants
from new and existing develppment may be necessary for areas adjacent to or
discharging directly to an.E;$~

13.Although dependent orl~~Veralf~bt9rs, the risks typically associated with properly
managed infiltration of ruqpff (espe6i~II.¥ from residential land use areas) are not
significant. The:;!,' as~oCi~~~d with infiltration can be managed by many
techniques, inclu'):gr~iQmI~g landscape drainage features that promote
infiltration ofrunoff, l..lt>do rlot#inject" runoff (injection bypasses the natural
processes of filtering a.h ransformation that occur in the soil); (2) taking reasonable
steps to preventthe illega ..... isposal of wastes; (3) protecting footings and
foundations; (4) ensuring that each drainage feature is adequately maintained in
perpetuity; and (5) pretreatment.

14. Non-storm water (dry weather) discharge from the MS4 is not considered a storm
water (wetweather) discharge and therefore is not subject to regulation under the
Maximum Extent Practicable (MEP) standard from CWA 402(p)(3)(B)(iii), which is
explicitly for "Municipal ... Stormwater Discharges (emphasis added)" from the MS4.
Non-storm water discharges, per CWA 402(p)(3)(B)(ii), are to be effectively prohibited.
Such dry weather non-storm water discharges have been shown to contribute
significant levels of pollutants and flow in arid, developed Southern California
watersheds and are to be effectively prohibited under the Clean Water Act.

FINDINGS C: DISCHARGE CHARACTERISTICS
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15. Non-storm water discharges to the MS4 granted an influent exception [Le., which are
exempt from the effective prohibition requirement set forth in CWA section
402(p)(3)(B)(ii)] under 40 CFR 122. 26 are included within this Order. Any exempted
discharges identified by Copermittees as a source of pollutants are subsequently
required to be addressed (emphasis added) as illicit discharges through prohibition
and incorporation into existing IC/ID programs. The Copermittees have identified

..Jaodscape irrigation, irrigation water and lawn water, previously exempted
discharges, as a source of pollutants and conveyance of pollutants to waters of the
United States.

D. RUNOFF MANAGEMENT PROGRAMS

1. General

a. This Order specifies requirements necessary for the Copermittees tOTE:( uce the
discharge of pollutants in storm water runoff totp~maximurn extent practicable
(MEP). However, since MEP is a dynamic perform~RGe standard, which evolves
over time as runoff management knowledg~ increase~!;the Copermittees' runoff
management programs must continuallybeassesseda~S.. modified to
incorporate improved programs, control measures, best management practices
(BMPs), etc. in order to achieve~n~>evolving MEI?.~tandard. Absent evidence to
the contrary, this continual asses~rnellt';E~vision, am:! improvement of runoff
management program implementati()n iS~~R~9ted to ultimately achieve
compliance with water quality standarg§jn thelRegion.

b. The Copermittees havagehera.lly be~~~:irnPlementing the jurisdictional runoff
management programs requirec:lpursuaht to Order No. 2002-01 since February
13,2003. Prior to that,the Cbpefrnittees were regulated by Order No. 96-03
since August~,t.~.~6 .. Runpff discharges, however, continue to cause or
contribut~;:;;o violationsqt.vva.ter quality standards as evidenced by the
Coper ittees monitoring results.

c. Thi~~er9grit'ains naw or modified requirements that are necessary to improve
8opermitt~es' effoq§to reduce the discharge of pollutants in storm water runoff
tp.the MER'~Rd~8hieve water quality standards. Some of the new or modified
regH.itements;c~l.Jch as the revised Watershed Runoff Management Program
secti()Q, are designed to specifically address high priority water quality problems.
Othern~~ or modified requirements address program deficiencies that have
been notea during audits, report reviews, and other Regional Board compliance
assessment activities.

d. Updated Jurisdictional Runoff Management Plans (JRMPs) and Watershed
Runoff Management Plans (WRMPs), which describe the Copermittees'runoff
management programs in their entirety, are needed to guide the Copermittees'
runoff management efforts and aid the Copermittees in tracking runoff
management program implementation. It is practicable for the Copermittees to

FINDINGS D: RUNOFF MANAGEMENT PROGRAMS
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update the JRMPs and WRMPs within one year, since significant efforts to
develop these programs have already occurred.

e. Pollutants can be effectively reduced in storm water runoff by the application of a
combination of pollution prevention, source control, and treatment control BMPs.
Pollution prevention is the reduction or elimination of pollutant generation at its
source and is the best "first line of defense." SourcecontroLBM~s(both

structural and non-structural) minimize the contact between pollutants and flows
(e.g., rerouting run-on around pollutant sources or keeping pollutants on-site and
out of receiving waters). Treatment control BMPs remove pollutants that have
been mobilized by wet-weather or dry-weather flows.

f. Runoff needs to be addressed during the three major ph~$~S ofurban
development (planning, construction, and use) in order to reguce the discharge
of pollutants from storm water to the MEP, effectivelyprohibitrlOn-storm water
discharges and protect receiving waters. Oevelopmel1twbichi§ not guided by
water quality planning policies and principles. can unnecessari.lYtesult in
increased pollutant load discharges, flow rates, and flow duratiohs which can
negatively impact receiving water beneficiaJuses. Cohstruction sites without
adequate BMP implementation result in sediment runoff rates which greatly
exceed natural erosion rates of yngisturbed lands,pausing siltation and
impairment of receiving waters. E?<;isti.qg.gevelopmel1t generates substantial
pollutant loads which are disghargeg inrul19ffto receiving waters.

",'-".'.'- -c.>,_"', ,.. / .. :.:..,: ,:'''::,-.:.'.:../,_.

g. Annual reporting requirEHl1ents includ~di!~thi~;grder are necessary to meet
federal requirements and to '~yaluate the effectiveness and compliance of the
Copermittees' programs.

h. This Order estap]jshes Storm Water Action Levels (SALs) for selected pollutants
based o~.•~SEPARainZ()n~? (arid southwest) Phase I MS4 monitoring data for
pollutal1t§/ih stormwater. The>SALs were computed using the statistical based
popYI~tibn apg(pach, one of three approaches recommended by the California
WaJer~oarg'sStorm Water Panel in its report, 'The Feasibility of Numerical
Effluentl.;;irnits AppligCible to Oischarges of Storm Water Associated with

·~.unicipa.i;JQ9uslr.i~land Construction Activities (June 2006). SALs are identified
in~~ction O·qfthis Order. Copermittees shall implement a timely,
compr~hensive, cost-effective storm water pollution control program to reduce
the dischgrge of pollutants in storm water from the permitted areas so as not to
exceed the SALs. Exceedance of SALs may indicate inadequacy of
programmatic measures and BMPs required in this Order.

FINDINGS D: RUNOFF MANAGEMENT PROGRAMS
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a. The Standard Storm Water Mitigation Plan (SSMP) requirements contained in
this Order are consistent with Order WQ-2000-11 adopted by the State Water
Resources Control Board (State Board) on October 5,2000. In the precedential
order, the State Board found that the design standards, which essentially require

....~ that runoff generated by8S percent ofstorm events from specific developm~nL
categories be infiltrated or treated, reflect the MEP standard. The order also
found that the SSMP requirements are appropriately applied to the majority of the
Priority Development Project categories contained in Section 0.1 of this Order.
The State Board also gave Regional Water Quality Control Boards the needed
discretion to include additional categories and locations,§9ch as retail· gasoline
outlets (RGOs), in SSMPs. .

;,:}~,~.:,:\:::"." .. ,... ".,:-

b. Controlling runoff pollution by using a combinationpf()nsitesource control and
site design BMPs augmented with treatment control BMPs befpre the runoff
enters the MS4 is important for the followingreaso~§: (1) Ma.nyEmd-of-pipe
BMPs (such as diversion to the sanitary sewer) are typically ineffective during
significant storm events. Whereas, onsite source controlBMPs can be applied
during all runoff conditions; (2) End-of-pipe BMBs are often incapable of
capturing and treating the wide rfl:pg~ of pollutaritswhich can be generated on a
sub-watershed scale; (3) End-of~preei§MPs are more effective when used as
polishing BMPs, rather tha9tre sol~\BM~tQ~~implemented; (4) End-of-pipe
BMPs do not protect theqpality or b~l1~ficialtJs~s of receiving waters between
the pollutant source aI18.theBMP; anqi~5) Offsite end-of-pipe BMPs do not aid in
the effort to educate the publi§regardi l1g. sources of pollution and their
prevention. .. .

':,::::~t~>'.,
';"-?'/'\"

c. Use of Low-I!Jli!~:~;~~ee ment (LID) site design BMPs at new development,
redevelopment:@Qd\re!~~ jects can be an effective means for minimizing the
impactofstorm wa~!?r run charges from the development projects on
receiving waters. Ll[)is a site design strategy with a goal of maintaining or
replicating the pre-develQpment hydrologic regime through the use of design
techniques. LID site design BMPs help preserve and restore the natural
hydrologic cycle of the site, allowing for filtration and infiltration which can greatly
reduce the volume, peak flow rate, velocity, and pollutant loads of storm water
runoff. Current runoff management, knowledge, practices and technology have
resultedin the use of LID BMPs as an acceptable means of meeting the storm
water MEP standard.

d. Retail Gasoline Outlets (RGOs) are significant sources of pollutants in storm
water runoff. RGOs are points of convergence for motor vehicles for automotive
related services such as repair, refueling, tire inflation, and radiator fill-up and
consequently produce significantly higher loadings of hydrocarbons and trace
metals (including copper and zinc) than other developed areas.

FINDINGS D: RUNOFF MANAGEMENT PROGRAMS
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e. Industrial sites are significant sources of pollutants in runoff. Pollutant
concentrations and loads in runoff from industrial sites are similar or exceed
pollutant concentrations and loads in runoff from other land uses, such as
commercial or residential land uses. As with other land uses, LID site design,
source control, and treatment control BMPs are needed at industrial sites in order
to meet the MEP standard. These BMPs are necessary where the industrial site

... is.largeLtbanJO,OOO-squareJeet.. IbeJO,OOO_squarete.etJbIe.sboJdJs___
appropriate, since it is consistent with requirements in other Phase I NPDES
storm water regulations throughout California.

f. If not properly designed or maintained, certain BMPs imple
municipalities for runoff management may create a habitat fo
mosquitoes and rodents). Proper BMP design and maintel1an
standing water, however, can prevent the creation of vectofhabit . '. qj ces
and public health impacts resulting from vector breeding can be prevegfed with
close collaboration and cooperative effort betw~~.Q municipalitiE3s, the Orange
County Vector Control District, and the Calif.prnia[)~partmentot.Public Health
during the development and implementatior;rof runo' anagement programs.

g. The increased volume, velocity, frequency an uration of storm water
runoff from developed areas has the potential t~~atly accelerate downstream
erosion, impair stream habitat in nqtural ~rainages;:;gnd negatively impact
beneficial uses. DevelopmE3Qt and urbanization increase pollutant loads in storm
water runoff and the volum~6f stormvvater runoff. Impervious surfaces can
neither absorb water n' ~Q1ove pollutants and thus lose the purification and
infiltration providedb atLlr~11~egetatedsoil. Hydromodification measures for
discharges to hardeID chanrlel~are needed for the future restoration of the
hardened channels' eir natural:§tate, ther~by restoring the chemical,
physical, an· '. ica grity artcfSeneficial Uses of local receiving waters.

FINDINGS D: RUNOFF MANAGEMENT PROGRAMS
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3. Construction and Existing Development

~ .., ,.' ,. .

lopmentirmJlkes use of natural drainage patterns and
r runoff;}YUrban streams used in this manner are part
~3rdless of whether they are natural, anthropogenic,

eaturesi;.6In these cases, the urban stream is both an MS4

c.

a. In accordance with federal NPDES regulations and to ensure the most effective
oversight of industrial and construction site discharges, discharges of runoff from
industrial and construction sites are subject to dual (State and local) storm water
regulation. Under this dual system, each Copermittee is responsible for
enforcing its locaL permits, plans, aod ordioances,andthe HegionaIBoard1s __
responsible for enforcing the General Construction Activities Storm Water Permit,
State Board Order 99-08 DWQ, NPDES No. CAS000002 (GenerCi.IConstruction
Permit) and the General Industrial Activities Storm Water PerrTli!fState Board
Order 97-03 DWQ, NPDES No. CAS000001 (Generallndu~~Fia.1 Permi!) and any
reissuance of these permits. NPDES municipal reguiationsre8Mir -at
municipalities develop and implement measures to address runq m ingqstrial
and construction activities. Those measures may require the impl entation of
additional BMPs than are required under the statewide general permi . or
activities subject to both State and local regulatiJ.)Q.

b. Identification of sources of pollutants in~YQ~ff (sUCI1-~~municiparareas and
activities, industrial and commercial si!~~/so~;~~es, cons~nyction sites, and
residential areas), development and implemen!§i;tion of BMPs to address those
sources, and updating ordinancesa~d approvaj\i~f~~esses are necessary for the
Copermittees to ensure that discharge~of pollutant~)from its MS4 in storm water
are reduced to the MEP anclJhat non-storm water discharges are not occurring.
Inspections and other c0n"\pliance verification methods are needed to ensure.
minimum BMPs are irTl.~lerT1~nted. Im)pections are especially important at high
risk areas for pollutantdisch~rges.

d. .t8s>opera~g/ of therf\.l1S4s, the Copermittees cannot passively receive and
j~chargeP21Iut3~tsfrom third parties. By providing free and open access to an
M~~ithat con,,~ys discharges to waters of the U.S., the operator essentially
accepts responsibility for discharges into the MS4 that it does not prohibit or
contr hese discharges may cause or contribute to a condition of
contamination or a violation of water quality standards.

e. Waste and pollutants which are deposited and accumulate in MS4 drainage
structures will be discharged from these structures to waters of the U.S. unless
they are removed. These discharges may cause or contribute to, or threaten to
cause or contribute to, a condition of pollution in receiving waters. For this
reason, pollutant discharges from storm water into MS4s must be reduced using
a combination of management measures, including source control, and an

FINDINGS D: RUNOFF MANAGEMENT PROGRAMS
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effective MS4 maintenance program must be implemented by each Copermittee.

f. Enforcement of local runoff related ordinances, permits, and plans is an essential
component of every runoff management program and is specifically required in
the federal storm water regulations and this Order. Each Copermittee is
individually responsible for adoption and enforcement of ordinances and/or
policies,.implemeotatiooof .id~e~ntified~cmJtroJ.measuJe~sLBMes_ne~tdedJQ~pre_\Iel}t
or reduce pollutants in storm water runoff, and for the allocation of funds for the
capital, operation and maintenance, administrative, and enforcement
expenditures necessary to implement and enforce such controlrheasures/BMPs
under its jurisdiction. Education is an important aspect of every effective runoff
management program and the basis for changes in behay!orata s?cietal level.
Education of municipal planning, inspection, and maintena.nce department staffs
is especially critical to ensure that in-house staffs ~ndersta.ri~howthElirClctivities
impact water quality, how to accomplish their jobslJ\ibJI~ protey.ting water quality,
and their specific roles and responsibilities for cornPliahqEli.lJ\iith!his Order. Public
education, designed to target various urban.land users aridQtQ~raudiences, is
also essential to inform the public of howippividual agtions affect receiving water
quality and how adverse effects can berllinil1l ized.

g. Public participation during the deYEllopment of rl.lrtpff management programs is
necessary to ensure that all stak . interests a.nd a variety of creative
solutions are considered.

h. Retrofitting existing devElI08.ry'ent wit .. torm water treatment controls, including
LID, is necessary to address storm wat~~ discharges from existing development
that may cause or c()otribute tOi & Gondition of pollution or a violation of water
quality standards. Altho~gh SSMI?13MPs are required for redevelopment, the
current rate ()frElPEl~~loPrn~nt will riot address water quality problems in a timely·
manner.i~poperationvvithprivate landowners is necessary to effectively identify,
implern~ntand maintain retrofit projects for the preservation, restoration, and
enharice'mentc)J water quality.
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a. Since runoff within a watershed can flow from and through multiple land uses and
political jurisdictions, watershed-based runoff management can greatly enhance
the protection of receiving waters. Such management provides a means to focus
on the most important water quality problems in each watershed. By focusing on

..... tbe-mostimportanLwateLqualityproblems,-watersbed-efJorts-can_maximize___
protection of beneficial use in an efficient manner. Effective watershed-based
runoff management actively reduces pollutant discharges and abates pollutant
sources causing or contributing to watershed water quality problems.
Watershed-based runoff management that does not actively reduce pollutant
discharges and abate pollutant sources causing or contribl-lting to watershed
water quality problems can necessitate implementation of the iterative process
outlined in section A.3 of the Tentative Order. Watershed frlcmagem~ntofrunoff

does not require Copermittees to expend resources:~ytside()f.theirjurisdictions.
Watershed management requires the Copermittees within~.wCitershed to
develop a watershed-based management strategy,whichcan~h@nbe
implemented on a jurisdictional basis. '"

b. Some runoff issues, such as general educatiori a,nd training, can be effectively
addressed on a regional basis. 6ggional approa.ches to runoff management can
improve program consistency an' '..... .f"ll~te sharingQf resources, which can
result in implementation ofrTl0re effi2ient"g~8grams.

FINDINGS D: RUNOFF MANAGEMENT PROGRAMS
WATERSHED RUNOFF MANAGEMENT
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E. STATUTE AND REGULATORY CONSIDERATIONS

1. The Receiving Water Limitations (RWl) language specified in this Order is
consistent with language recommended by the USEPA and established in State
Board Water Quality Order 99-05, Own Motion Review of the Petition of
Environmental Health Coalition to Review Waste Discharge Requirements Order No.
96-03, NPDES Permit No. CASO108740, adoptedbytheStateBoardon_JuneJ-'Z,_
1999. The RWl in this Order require compliance with water quality standards, which
for storm water discharges is to be achieved through an iterative approach requiring
the implementation of improved and better-tailored BMPs over time. Compliance
with receiving water limits based on applicable water quality standards is necessary
to ensure that MS4 discharges will not cause or contribute tQviolations of water
quality standards and the creation of conditions of pollution.

2. The Water Quality Control Plan for the San Diego Basin{BasinPlan), identifies the
following beneficial uses for surface waters in Oran~~County: Ml.micipal and
Domestic Supply (MUN)2, Agricultural SuppIY(~pR),ln~ustriaIBrpcess Supply
(PROC), Industrial Service Supply (IND), G~().p(ld Water)~.~charge(GWR), Contact
Water Recreation (REC1), Non-contact ""'l~terf7l~preation(~~C2), Warm
Freshwater Habitat (WARM), Cold Freshwater Ha~i.~.at (COLm), Wildlife Habitat
(WilD), Rare, Threatened, or Endang(3red Species(~t\RE), Freshwater
Replenishment (FRSH), Hydropower Generation (POV\l)j and Preservation of
Biological Habitats of Special $ignificahce (BIOl). The 'following additional
beneficial uses are identifiecl.fpl"coastal\Naters ofOrange County: Navigation
(NAV), Commercial and $PQrfF"ishing (COMM), Estuarine Habitat (EST), Marine
Habitat (MAR), AquacpltL.lre (AQ'l.J~), Migration of Aquatic Organisms (MIGR),
Spawning, ReproductiQP and/or EC3.r1y Development (SPWN), and Shellfish
Harvesting (SHEll).' .

3. This Order isin c State Board Resolution No. 68-16, Statement of
Policy with Respec Main I High Quality Waters in California, and the federal
Antidegradation Policya~scribed in 40 CFR 131.12.

,4. Section 6217(g) of the Coastal lone Act Reauthorization Amendments of 1990
(ClARA) requires coastal states with approved coastal zone management programs
to address non-point pollution impacting or threatening coastal water quality.
ClARAaddresses five sources of non-point pollution: agriculture, silviculture, urban,
marinas, and hydromodification. This NPDES permit addresses the management
measures required for the urban category, with the exception of septic systems. The
adoption and implementation of this NPDES permit relieves the Copermittee from
developing a non-point source plan, for the urban category, under ClARA. The
Regional Board addresses septic systems through the administration of other
programs.

2 Subject to exceptions under the "Sources of Drinking Waters" Policy (Resolution No. 89-33)

FINDINGS E: STATUTE AND REGULATORY CONSIDERATIONS
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5. Section 303(d)(1 )(A) of the CWA requires that "Each state must identify those waters
within its boundaries for which the effluent limitations...are not stringent enough to
implement any water quality standard (WQS) applicable to such waters." The CWA
also requires states to establish a priority ranking of impaired water bodies known as
Water Quality Limited Segments and to establish Total Maximum Daily Loads
(TMDLs) for such waters. This priority list of impaired water bodies is called the
Section303(d)List. The currentSection 303(d) List was approved by the State_
Board on October 25,2006. On June 28,2007 the 2006 303(d) list for California
was given final approval by the United States Environmental Protecti.c>n Agency
(USEPA). .

6. This Order does not constitute an unfunded local governmentma~~~s6bjectto
subvention under Article XIIIB, Section (6) of the California Constitutigpfor s~¥~ral
reasons, including, but not limited to, the following. First, this Order imRlrrl1~.nts
federally mandated requirements under federal Clean Water Act sectioh~()2'. (33
U.S.C. § 1342(p)(3)(B).) Second, the local agency'c:;opermittees' obligations under
this Order are similar to, and in many respectsl~$s strin~ent than, the obligations of
non-governmental and new dischargers who%re issued~LDES permits for storm
water and non-storm water discharges. TQ!rd;tQ~ local ag~,n.~y Copermittees have
the authority to levy service charges, fees,or ass~~~mentssl..!'fficientto pay for
compliance .with this Order. Fourth, the Copermitte~§\bave requested permit
coverage in lieu of compliance with the complete profliQiJion against the discharge of
pollutants contained in federalGJean Water Act section 301 , subdivision (a) (33
U.S.C. § 1311 (a)) and in lieu()fhumericrestrictionson their storm water discharges.
Fifth, the local agencies' r~§poJ1sibility for preventing discharges of waste that can
create conditions of pollution ol"hyisance from conveyances that are within their
ownership or control urJ8W Statelq"Y.predates the enactment of Article XIIIB,
Section (6) of the Califor' Constitutiq[1. Likewise, the provisions of this Order to
implement total . ,um . loads (TMDLs) are federal mandates. The federal
Clean Water Act r to be developed for water bodies that do not meet
federal water qualit §t!=!n ar U.S.C. sec. 1313(d).) Once the U.S.
Environmental ProtectioMAgency or a state develops a TMDL, federal law requires
that permits must contaih)effluent limitations consistent with the assumptions of any
applicablewasteload allocation. (40 C.F.R. sec. 122.44(d)(1 )(vii)(B).)

7. Runoff treatment and/or mitigation must occur prior to the discharge of runoff into
receiving waters. Treatment BMPs must not be constructed in waters of the U.S. or
State unless the runoff flows are sufficiently pretreated to protect the values and
functions of the water body. Federal regulations at 40 CFR 131.1 O(a) state that in no
case shall a state adopt waste transport or waste assimilation as a designated use
for any waters of the U.S. Authorizing the construction of an runoff treatment facility
within a water of the U.S., or using the water body itself as a treatment system or for
.conveyance to a treatment system, would be tantamount to accepting waste
assimilation as an appropriate use for that water body. Furthermore, the
construction, operation, and maintenance of a pollution control facility in a water I

body can negatively impact the physical, chemical, and biological integrity, as well
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as the beneficial uses, of the water body. Without federal authorization (e.g.,
pursuant to Clean Water Act Section 404), waters of the U.S. may not be converted
into, or used as, waste treatment or conveyance facilities. Similarly, waste
discharge requirements pursuant to California Water Code Section 13260 are
required for the conversion or use of waters of the State as waste treatment or
conveyance facilities. Diversion from waters of the U.S./State to treatment facilities
and subsequent return to waters of the U.S. is allowable, provided that the effluent
complies with applicable NPDES requirements.

8. The issuance of waste discharge requirements and an NPDES permit for the
discharge of runoff from MS4s to waters of the U.S. is exempt frgm the r~quirement

for preparation of environmental documents under the Californragp 'nrnental
Quality Act (CEQA) (Public Resources Code, Division 13, Chapter section 21,000
et seq.) in accordance with the CWC section 13389. '/>

9. Multiple water bodies in Orange County have beenigentified as impaired~ndplaced
on the 303(d) list. In 2004, Bacteria ImpairedYY~terS-r~DLProjectll included six
bacteria impaired shorelines in Dana Pointti~rbor andSCip Diego Bay: Baby Beach
in Dana Point Harbor and Shelter Island 9horelip~ Park, B§tfeet, G Street Pier,
Tidelands Park, and Chula Vista Marina in'San Di~~.p Bay. Since then, only Baby
Beach in Dana Point Harbor and Sh~l!~r Island Shoreline Park in San Diego Bay
can be confirmed as still impaired bYi ibCtiPi3.tor bacten. n June 11, 2008 the
Regional Board adopted a Basin Plariameri~rTl~ptto incorporate Bacteria Impaired
Waters TMDL Project /I for SanDiego Ba:rand Dana Point Harbor Shorelines. On
June 16, 2009, the State Bqard approvedthe Basin Plan amendment. This action
meets requirements of section30~(d)of th~CleanWater Act (CWA). The Basin
Plan amendment process is authori;zed under section 13240 of the Water Code.

10. Storm water dischi3.rges frorngeveloped and developing areas in Orange County are
significant spyrcesbf CertainppHutants that cause, may be causing, threatening to
cause or S9Dttibutingtowater quality impairment in the waters of Orange County.
Furtherm9fs, as~~lineated in the CWA section 303(d) list in Table 3, the Regional
Boar9,ha~fpun2that there.is a reasonable potential that municipal storm water and
nOQ..~torrTrV\(cger dischCirges from MS4s cause or may cause or contribute to an
~*GYr~ion abb"'7."wCi~7.tquality standards for the following pollutants: Indicator
BactecriCi' Phosphprous, Toxicity and Turbidity, In accordance with CWA section
303(d),th~ Regional Board is required to establish Total Maximum Daily Loads
(TMDLs)f6[,these pollutants to these waters to eliminate impairment and attain
water quality standards. Therefore, certain early pollutant control actions and further
pollutant impact assessments by the Copermittees are warranted and required
pursuant to this Order.

FINDINGS E: STATUTE AND REGULATORY CONSIDERATIONS
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Table 3.2006 Section 303(d) Listed Waterbodies in So. Oranae Countv
Waterbodv Pollutant
Aliso Creek Indicator Bacteria,

Phosphorus,
Toxicity

Aliso Creek Mouth IndicatorBacteria .., . '

Dana Point Harbor Indicator Bacteria
English Canyon Creek Benzo[b]fluoranthene,

Dieldrin,
Sediment Toxicity

Laguna Canyon Channel Sediment Toxicity
050 Creek (at Mission Viejo Golf Course) Chloride,

Sulfates, ,

Total Dissolved Solids
Pacific Ocean Shoreline, Aliso HSA Indicator Bacteria
Pacific Ocean Shoreline, Dana Point HSA .,'. ,.....,. IndicatorBa.cteria
Pacific Ocean Shoreline, Laguna Beach HSA Indicator Bacteria
Pacific Ocean Shoreline, Lower San Juan H$A Indicator Bacteria
Pacific Ocean Shoreline, San Clemente HA .... Indicator Bacteria
Pacific Ocean Shoreline, San Joatl.uin Hills HSA Indicator Bacteria
Prima Deshecha Creek ;.\······.·';i\'./\;., .. Phosphorus,

.· .. i··.··· Turbidity
San Juan Creek ., ...................................

1/ DDE,
• Indicator Bacteria

San Juan Creek (mouth)
,. i\ Indicator Bacteria',"

Segunda DeshechaCr~ek Phosphorus,
..,.... Turbidity

.'," ':': ::~:'>, ,: "" .:>::-'::'

11.This orderi~90rpofkt~~()IlIYth()pe MS4 Waste Load Allocations (WLAs) developed
in TMD~§\that haye beeq adopted by the Regional Water Board and have been
approve<:tby th~.9tate Board, Office of Administrative Law and U.S. EPA. Approved
TMq~WLA~~Feto be.~edressed using water quality-based effluent limitations'
(~8BELs) cal~plat~.eBsnumeric limitations (either in the receiving waters and/or at

'f(t~heP9ipt of MS4gi§pharge) and/or as BMPs. In most cases, the numeric limitation
"mustb~9chievedto ensure the adequacy of the BMP program. Waste load
allocati6'n~.for storm water and non-storm water discharges have been included
within this Order only if the TMDL has received all necessary approvals. This Order
establishes WQBELs and conditions consistent with the requirements and
assumptions of the WLAs in the TMDLs as required by 40 CFR 122.33(d)(1 )(vii)(B).

A TMDL is the total amount of a particular pollutant that a water body can receive
and still meet Water Quality Standards (WQSs), which are comprised of Water
Quality Objectives (WQOs), Beneficial Uses and the States Policy on Maintaining
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High QualityWaters3
. The WQOs serve as the primary basis for protecting the

associated Beneficial Use. The Numeric Target of a TMDL interprets and applies
the numeric and/or narrative WQOs of the WQSs as the basis for the WLAs.

This Order addresses TMDLs through Water QualityBased Effluent Limitations
(WQBELs) that must be consistent with the assumptions and requirements of the
WLA4

. Federalguidance5 states that when adequate information exists, stmm_water
permits are to incorporate numeric water quality based effluent limitations. In most
cases, the numeric target(s) of a TMDL are a component of the WQBELs. When the
numeric target is based on one or more numeric WQOs, the numeric WQOs and
underlying assumptions and requirements will be used in the WQBELs asnumeric
effluent limitations by the end of the TMDL compliance scheq~le,unless additional
information is required. When the numeric target interprets 6nEf or more narrative
WQOs, the numeric target may assess the efficacy and progre$s of the, BMPsin
meeting the WLAs and restoring the Beneficial Uses by the endQf the TMDL
compliance schedule.

This Order fulfills a component of the TMDL Implementation Plan adopted by this
Regional Board on June 11, 2008 for indicator ba.cteria in Baby Beach by
establishing WQBELs expressed as both BMPs t6achieve the WLAs and as
numeric limitations6 for the City of D~8~Point and thepounty of Orange. The
establishment of WQBELs expressedasBMPs should be sufficient to achieve the
WLA specified in the TMDL. The Wast~ L()~(j~U9cations (WLAs) and Numeric
Targets are the necessary metrics to en~Hr~thatlhe BMPs achieve appropriate
concentrations of bacterialindi,cators in th€)receiving waters.

.. .,

12.This Order includes WQBELs forrlon-storrTFwater discharges from the MS4.
WQBELs included in th' (der have been established for pollutants which have the
reasonable pot~@i~i~!)~gc,a:~:;gr contribute to an excursion of numeric or narrative
water qualitycritEmi~'~s::agf,iD€)~';i;Qthe Basin Plan, the Water Quality Control Plan for
Ocean Waters of CalJf<i?rnia (Ocean Plan), and the State Policy for Implementation of
Toxics Standards for liil?Rd Surface Waters, Enclosed Bays, and Estuaries of
California (State Implementation Policy or SIP). This is consistent with existing
Regional B6ard requirements in Orders for other non-storm water discharges
throughout the region, including those which discharge into and from the MS4.
NPDESregulations require that all permit limitations be expressed, unless
impracticable, as both average monthly limitations (AMEL) and maximum daily
limitations (MDEL) for all discharges other than privately owned treatment works (40
CFR 122.45(d)).

3 State Water Resources Control Board, Resolution No. 68-16
4 40 CFR 122.44(d)(1)(vii)(B)
5 USEPA, Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water
Permits,61 FR 43761, August 26, 1996
6 The Waste Load Allocations are defined in Resolution No. R9-2008-0027, A Resolution to Adopt an
Amendment to the Water Quality Control Plan for the San Diego Basin (9) to Incorporate Total Maximum
Daily Loads for Indicator Bacteria, Baby Beach in Dana Point Harbor and Shelter Island Shoreline Park in
San Diego Bay.
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1. The Regional Board has notified the Copermittees, all known interested parties, and
the public of its intent to consider adoption of an Order prescribing waste discharge
requirements that would serve to renew an NPDES permit for the existing discharge
of runoff.

. _.._----------_._----- - -- ------ ._-------- - _. ----- - -- - --- ._- _._-_.- ._- - _. - ----- _. -- ---- .-._-- ---- ---_ .._.- _.. - -

2. The Regional§~~rcj~Cl~~~lcjpublic hearings on April 11, 2007, February 13, 2008,
July 1, 2009, ~bqMf\(I·~Q,gQ09 and heard and considered all comme ts pertaining
to the terms and conditions of this Order.

FINDINGS F: PUBLIC PROCESS 18
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IT IS HEREBY ORDERED that the Copermittees, in order to meet the provisions
contained in Division 7 of the California Water Code (CWC) and regulations adopted
thereunder, and the provisions of the Clean Water Act (CWA) and regulations adopted
thereunder, must each comply with the following:

A. PROHIBITIONS AND RECEIVING WATER LIMITATIONS

1. Discharges into and from municipal separate storm sewer systems (MS4s) in a
manner causing, or threatening to cause, a condition of pollution, cOlJtamination, or
nuisance (as defined in CWC section 13050), in waters of the staare prohibited.

2. Storm water discharges from MS4s containing pollutants which/11
reduced to the maximum extent practicable (MEP) are prohibited.

. .

3. Discharges from MS4s that cause or contribute to the violation of.waterqy~ ity
standards (designated beneficial uses, water qualityc>bjectives developed to protect
beneficial uses, and the State policy with respecttom 'ntaining high quality waters)
are prohibited.

a. Each Copermittee must comply with section,.i.flnd sectl~n A.4 as it applies to
Prohibition 5 in Attachment A of this Order throu timely implementation of
control measures and other actions to reduce poll ts in storm water
discharges in accordance Vlfith this Order,including any modifications. If
exceedance(s) of water q!J~lity standards persist notwithstanding implementation
of this Order, the Cop~rrTli.ttee must assure compliance with section A.3 and
section A.4 as it applies to Rrqhibition 5.in Attachment A of this Order by
complying with the/fOllowing pl"qq~dure:

(1) Upon a i~~ti~y eith~fj;the Copermittee or the Regional Board that
stormwa .... l4~i~8t'1~r:~es are causing or contributing to an exceedance
ofan applicabl~waterqualitystandard, the Copermittee must notify the
Regional Board'Vlfithin 30 days and thereafter submit a report to the Regional
Board that descdb~s best management practices (BMPs) that are currently
being implemented and additional BMPs that will be implemented to prevent
or reduce any pollutants that are causing or contributing to the exceedance
of water quality standards. The report may be incorporated in the Annual
'B~port unless the Regional Board directs an earlier submittal. The report
rTll.J§tinclude an implementation schedule. The Regional Board may require
modifications to the report;

(2) Submit any modifications to the report required by the Regional Board within
30 days of notification;

7 This prohibition does not apply to MS4 discharges which receive subsequent treatment to reduce
pollutants to the MEP prior to entering receiving waters (e.g., low flow diversions to the sanitary sewer).

DIRECTIVE A: PROHIBITIONS AND RECEIVING WATER
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(3) Within 30 days following approval of the report described above by the
Regional Board, the Copermittee must revise its Jurisdictional Runoff
Management Program and monitoring program to incorporate the approved
modified BMPs that have been and will be implemented, the implementation
schedule, and any additional monitoring required; and

(4) Implement the revised Jurisdictional Runoff Management Program and
monitoring program in accordance with the approved schedul.e.

.'0_,

. -,;,',:"',:'-,':-.:',:,'

b. The Copermittee must repeat the procedure set forth abov~.,:~~jC::om81¥),Y"ith the
receiving water limitations for continuing or recurring exce~da(l:~e~:~f/the same
water quality standard(s) unless directed to do otherwise bY,the<egional /':ard
Executive Officer. .

~-:,-::::> '>:,~ '., ,: :;.:.> :'\

c. Nothing in section A.3 must prevent the RegionaIB6£tafrom~r'1fOrcing any
provision of this Order while the Copermittee prepares andiinplE3rnents the above
report.

.'

4. In addition to the above prohibitions, dischargesfrorn MS4sate subject to all Basin
Plan prohibitions cited in Attachment to this Order,'

B. NON-STORM WATER DISCHARGE
":,;, ,:::,":"\:::>:,

1. Each Copermittee must effettively prohibit\~11 types of non-storm water discharges
into its MS4 unless suchdischarg~s are eitqer authorized by a separate National
Pollutant Discharge Elimipation Systym (NPDES) permit; or not prohibited in
accordance with sectionsH.2 and B.3below.

. .
': c., "'-'0,.:,",:"::',:.,.:,._ -":>::':<-:~-.:,

2. ateg6(ies Of nOll-storm water discharges are not prohibited unless a
Copermitte r the Regional Board identifies the discharge category as a source of
pollutaQt~j 0 wat~~~ of theU.S. Where the Copermittee(s) have identified a category
as a.~pur9E3of.891Iutants, the category shall be addressed as an illicit discharge and
pr9Qibited tnr~.ugh ordi.HCilnce, order or similar means. The Regional Board may
isen~ifY categoXI~s ~fdischarge that either requires prohibition or other controls. For

';·such.~)9ischargesp.tegory, the Copermittee, under direction of the Regional Board,
must eitQyt prohibif the discharge category or develop and implement appropriate
control rrie~§.lJres to prevent the discharge of pollutants to the MS4 and report to the
Regional Board pursuant to Section K.1 and K.3 of this Order.

8. Diverted stream flows;
b. Rising ground waters;
c. Uncontaminated ground water infiltration [as defined at 40 CFR 35.2005(20)] to

MS4s;

DIRECTIVE B: NON-STORM WATER DISCHARGES
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d. Uncontaminated pumped ground water8;
e. Foundation drains8;
1. Springs;
g. Water from crawl space pumps8;
h. Footing drains8;
i. Air conditioning condensation;

....j. Elowsfromriparian habitats.and wetlands;
k. Water line flushing9

,10;

I. Discharges from potable water sources not subject to NPDES Permit No.
CAG679001, other than water main breaks;

m. Individual residential car washing; and
n. Dechlorinated swimming pool discharges11

.

3. Emergency fire fighting flows (Le., flows necessary for the prot~9tion of life
property) do not require BMPs and need not be prohibite?: As p~rt of the
Jurisdictional Runoff Management Plan (JRMP), eash. Cop~rl1litte~,must develop
and implement a program to address pollutants from n9P-emergepsy fire fighting
flows (Le., flows from controlled or practice blazes and maintenance""activities)
identified by the Copermittee to be significa.ntsoyrces of p61Jytants to waters of the
United States.

,"-",'" ..

a. Building fire suppression system"tTJ:~liJt~Jlance disch<:irges (e.g. sprinkler line
flushing) contain waste. ThE)reforei\~uch,?i~q~arges are to be prohibited by the
Copermittees as illicit discharges thrpl1gtTordin§mce, order, or similar means.

'::-',"-".:.:<:,,":"'i'''.'Y';Y

4. Each Copermittee must e~~mlheall dry W~l:lther effluent analytical monitoring results
collected in accordancei""ith sectiOp,F.4 ofin is Order and Receiving Waters and
MS4 Discharge Monitoring,,€!nd Rep0rt.irg Program No. R9-2009-0002 to identify
water quality prQbl~ms whidirnay be the- result of any non-prohibited discharge
category(ies)' entifiedabo\f~il"lsectionB.2. Follow-up investigations must be
conducteci,',~, ecessary to identify and control any non-prohibited discharge
categorj~s) liste above.

8 Requires enrollment under Order R9-2008-002. Discharges into the MS4 require authorization from the
owner and operator of the MS4 system.
9 This exemption does not include fire suppression sprinkler system maintenance and testing discharges.
Those discharges may be regulated under Section B.3.
10 Requires enrollment under Order R9-2002-0020.
11 Including saline swimming pool discharges directly to a saline water body.
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C. NON-STORM WATER DRY WEATHER NUMERIC EFFLUENT LIMITATIONS

1. Section C of this Order incorporates numeric effluent limitations (NELs) to assure
non-storm water dry weather discharges from the Copermittee's MS4s into receiving
waters are not causing, threatening to cause or contributing to a condition of
pollution or nuisance and to protect designated Beneficial Uses. Compliance with

____ Jlumeric limitationsdoes.. not excuse..compliaocewith the_lJoo:-stormJI'\~ateJdLs_charge

prohibition in Section B.1. Compliance with NELs provides an assessment of the
effectiveness of the prohibition of non-storm water discharges and of the
appropriateness of exempted non-storm water discharges.12 Compliance with
Section C of this Order requires that an exceedance of an NEL must result in one of
the following outcomes:

... ' .... , "',-,.

a. Copermittees investigate the source of the exceedance andcjetermine thatit is
natural (non-anthropogencially influenced) in origir"lallcj conv~yance .. The
findings are to be conveyed to the Regional Board forreyiew alld acceptance.

"'"L" :.,.-:':,:>"'".\:.::\

b. Copermittees investigate the source of tg~~*~eedance andd~t~rmine that the
source is an illicit discharge or connectiqrt"'fe Copermitees are to eliminate the
discharge to their MS4 and report the fihding '. eluding any enforcement
action(s) taken, to the Regional B0C3;rd. Those se:~~ing to continue such a
discharge must become subject to a.separate NP[J~p permit.

,~.,

c. Copermittees investigate<tge source of the exceedance and determine that the
source is an exempteqnOh..~torm water discharge. The Copermittees shall
investigate the app~~priaten~~~of the discharge continuing to be exempt and
report the findings t· he Regional Board.

2. o later an the 3rd year following adoption of this
\,Nater dry weather numeric effluent monitoring as
- rder.

--I

3. Each Copermittee shall implement all measures to comply (as described in C.1) with
the numeric limitations in Section C of this Order. This Permit does not regulate
natural sources and conveyances of constituents listed in Table 4. To be relieved of
the requirements to meet NELs and to continue monitoring a station, the
Copermittee must demonstrate that the likely and expected cause of the NEL
exceedanceis not anthropogenic in nature.

4. Monitoring of effluent will occur at the end-of-pipe prior to discharge into the
receiving waters, with a focus on Major Outfalls, as defined in 40 CFR 122.26(B 5-6)
and Attachment E of this Order. The Copermittees must develop their monitoring
plans to sample a representative percentage of major outfalls and identified stations

12 If the Copermittee can show that the exceedance of the NEL was caused by the intentional act of a
third party, in violation of Copermittee ordinances, the Copermittee may not be subject to Mandatory
Minimum Penalties in accordance with CWC §13385 (j)(1)(B).

DIRECTIVE D: STORM WATER ACTION LEVELS
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within each hydrologic subarea. At a minimum outfalls that exceed NELs must be
monitored in the subsequent year. Any station that does not exceed an NEL for 3
years may be replaced with a different station.

5. Each Copermittee shall monitor for and attain the non-storm water dry weather
numeric limitations, which are incorporated into this Order as follows:

BPa

BPa

BPa

BPa

BPa

BPa

See MDEL

Total Phos horus
Methylene Blue Active
Substances m 0.5

Dissolved Ox en
Total Nitro en

Fecal Coliform

a. Discharges to inland surface waters: Non-storm water discharges from the MS4
to inland surface waters shall not contain pollutants in excess ofJm.~ following
effluent limitations:'"

* *

* *
16 8.1 83 41
* * 14 2.9
* * 14 6.8
* * 2.2 1.1
* * 95 47

~~riteria;~~iD~Signated Beach Areas
OP - Ocean Plan
AMEL - A~erCl.ge Monthly Effluent Limitation

Silver
Zinc

Nickel

Chromium VI
Chromium III

Lead

Co er

A - Based on a minimum of not less than JiyesarTIples for any 3D-day. period
B - During any 30 day period
C - This Value has been set to Ocea
BPO - Basin Plan Objective
MDEL - Maximum Daily Effluent Limitatio

Table 4.a.2: Priority

CTR - California Toxic Rule
* - Effluent limitations developed on a case-by-case basis (see below)

The Effluent Limitations for Cadmium, Copper, Chromium (III), Lead, Nickel, Silver
and Zinc will be developed on a case-by-case basis because the freshwater criteria
are based on site-specific water quality data (receiving water hardness). For these
priority pollutants, the following equations (40 CFR 131.38.b.2) will be required:
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= exp(O.7852[ln(hardness)] -2.715)
= exp(O.8190[ln(hardness)] + .6848)
=exp(O.8545[ln(hardness)] - 1.702)
= exp(1.273[ln(hardness)] - 4.705)
= exp(.8460[ln(hardness)] + 0.0584)
-=-exp(J.z2[ln(l:1a'rdness)J-~--6.52)-

= exp(O.8473[ln(hardness)] + 0.884)

b. Discharges to bays, harbors and lagoons/estuaries: Non-storater discharges
from the MS4 to Dana Point Harbor and to saline lagoons/~$ ies shall not
contain pollutants in excess of the following effluent limitatio

MPN/100 ml
MPN/100 ml

MPN/100 ml

NTU
Units

Priorit Pollutants u IL See IimitationsinTable 4.a.2
A - Based on a minimum of not less than five samples for any30-day period
B - During any 30 day period -
C - Designated Beach Areas
OP - California Ocean Plan 2005 BPO - Basin Plan Objective
MDEL - Maximum Daily Effluent Limitation' AMe:L - Average Monthly Effluent Limitation

c. Discharges to the sl.Jrf~one: N6n..storm water discharges from the MS4 to the
surf zone shall not contain pollutants in excess of the following effluent
limitations:"""

TotarColiform
Fecal ColifOrm
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D. STORM WATER ACTION LEVELS

1. Beginning Year 3 after Order adoption date, a running average of twenty percent or
greater of exceedances of any discharge of storm water from the MS4 to waters of
the United States that exceed the Storm Water Action Levels (SALs) for the
pollutants listed in Table 5 (below) will require each Copermittee to affirmatively
augment and impJemenLaILnecessacy_stormwateLcontmIR_and_measuresJoJeduce
the discharge of the associated class of pollutants(s) to the MEP standard. The
Copermittees must utilize the exceedance information when adjusting and executing
annual work plans, as required by this Order. Copermittees shall take the
magnitude, frequency, and number of constituents exceeding the SAL(s), in addition
to receiving water quality data and other information, into cop~ideration when
reacting to SAL exceedances in an iterative manner. Failure<t9. appropriately
consider and react to SAL exceedances in an iterative mannel'i:;reatesa
presumption that the Copermittee(s) have not compliEH~YY.ith theMEP standard.

2. The end-of-pipe assessmept points fon,the determination of SAL compliance are all
major outfalls, as defined in 40·CFR 122.26(b)(5) and (b)(6). The Copermittees
must deveI9~Dtheirm()nitoringpl~flsto sample a representative percent of the
outfalls withJn each hydrologic subarea. At a minimum, outfalls that exceed SALs
must beirT1bnitor~g(in the subsequent year. Any station that does not exceed an
SA~f9r 3YE3~r~rriay be replaced with a different station. SAL samples must be 24
hoprtime weighted cgmposites.

3~The a~~nce of;_ exceedances does not relieve the Copermittees from
implemer;\tipg all other required elements of this Permit.

4. This Permit does not regulate natural sources and conveyances of constituents
listed in Table 5. To be relieved of the requirements to prioritize pollutant/watershed
combinations for BMP updates and to continue monitoring a station, the Copermittee
must demonstrate that the likely and expected cause of the SAL exceedance is not
anthropogenic in nature.
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5. The SALs will be reviewed and updated at the end of every permit cycle. The data
collected pursuant to D.2 above can be used to create SALs based upon local data.
It is the goal of the SALs, through the iterative and MEP process, to have outfall
storm water discharges meet all applicable water quality standards.

E. LEGAL AUTHORITY

1. Each Copermittee must establish, maintain, and enforce adequate legal authority to
control pollutant discharges into and from its MS4 through ordinance, statute, permit,
contract or similar means. Nothing herein shall authorize a Co-Permittee or other
discharger regulated under the terms of this order to divert, store or otherwise
impound water if such action is reasonably anticipated to har~ downstream water
right holders in the exercise of their water rights. This legal al.lttlOrity must, ata
minimum, authorize the Copermitteeto:'

ise allow~d pursuant to sectionb. Prohibit all identified illicitejischarges
8.2

,<>~,'-?r-'-:: "'_ .'."'::!i'\:~

a. Control the contribution of pollutants in discharges olri..il1()ftas§()ciated with
industrial and construction activity to its MS4.andcontrol theq~ality of runoff from
industrial and construction sites. This requirement applies bothto industrial and
construction sites which have coverage under the statewide general industrial or
construction storm water permits, as well as tbthose siteswhich do not. Grading
ordinances must be updated anqi~nforced as necessary to comply with this
Order;

.'. ',., ,;",,>

c. Prohibit and eliminate. illicit corihectionsUtb the MS4; ,
,'.:,,,,, '.'..,

d. Control the discharge of$piHs, du~ping, or disposal of materials other than storm
water to Hs MS4; .

e. Require compliance with conditions in Copermittee ordinances, permits,
contracts or orders (Le.,holddischargers to its MS4 accountable for their
contributionsof pollutants and flows);

f. Utilize enforcement mechanisms to require compliance with Copermittee storm
water ordinances, permits, contracts, or orders;

g. Control the contribution of pollutants from one portion of the shared MS4 to
another portion of the MS4 through interagency agreements among
Copermittees. Control of the contribution of pollutants from one portion of the
shared MS4 to another portion of the MS4 through interagency agreements with
other owners of the MS4 such as the State of California Department of
Transportation, the United States Departmentof Defense, or Native American
Tribes is encouraged;
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h. Carry out all inspections, surveillance, and monitoring necessary to determine
compliance and noncompliance with local ordinances and permits and with this
Order, including the prohibition on illicit discharges to the MS4. This means the
Copermittee must have authority to enter, monitor, inspect, take measurements,
review and copy records, and require regular reports from industrial facilities
discharging into its MS4, including construction sites;

i. Require the use of BMPs to prevent or reduce the discharge of pollutants into
MS4s from storm water to the MEP; and

j. Require documentation on the effectiveness of BMPs impl~

discharge of storm water pollutants to the MS4 to the MEl?

2. Each Copermittee must submit within 365 days of adoption of this Ord~r,.a/.

statement certified by its chief legal counsel that th~ Copermittee has tak~ fhe
necessary steps to obtain and maintain fUlllegalau~D,ority to implement and enforce
each of the requirements contained in 40 CFR.1?2.26(~)(2)(i)(A-F) and this Order
except for the updated requirements for low,impact devel®~ment and
hydromodification in section F.1. Each C~penT1i]~~e must~~Rmit as part of its
updated SSMP, a statement certified by itschief'I~~~1 counseJthat the Copermittee
has taken the necessary steps to obtain and maintallf!::,!ulliegal authority to
implement and enforce the low impaCtdevelopment angjihydromodification
requirements in section F.1. Ttl~se statements must inClude:

a. Identification of all depal"1:r1"I~nts within. the jurisdiction that conduct runoff related
activities, and theirrOle's arid'r~sponsibiHties under this Order. Include an up to
date organizational:e art specifying these departments and key personnel.

b. Citation of r inances'and the reasons they are enforceable;

c. Identification of th .. ;I.pcaistrative and legal procedures available to
mandate compliance'yyith runoff related ordinances and therefore with the
conditions of this Order;

d. A description of how runoff related ordinances are implemented and appealed;
and

e. Description of whether the municipality can issue administrative orders and
injunctions or if it must go through the court system for enforcement actions.

DIRECTIVE E: LEGAL AUTHORITY



Revised Tentative Order
No. R9-2009-0002 Page 28 of 92

August 12, 2009

-I

F. JURISDICTIONAL RUNOFF MANAGEMENT PROGRAM (JRMP)

Each Copermittee must implement all requirements of section F of this Order no later
than 365 days after adoption of the Order, unless otherwise specified in this Order.
Prior to 365 days after adoption of the Order, each Copermittee must at a minimum
implement its Jurisdictional RMP document, as the document was developed and

..... _..amertdedto complywith the requirements of Order No. B9~2002~OOt. ..._..

Each Copermittee must develop and implement an updated JRMP for it$jurisdiction.
Each updated JRMP must meet the requirements of section F of this§)rder, reduce the
discharge of storm water pollutants from the MS4 to the MEP, anqrBreventE~ooff
discharges from the MS4 from causing or contributing to a violation· ','quality
standards.

1. DEVELOPMENT PLANNING COMPONENT

Each Copermittee must implement a program}'\'.DichrD~.~ts the requirements of this
section and (1) reduces Development Proje~~~.Ischarges)<:>f storm water pollutants
from the MS4 to the MEP, (2) prevents D~~.~lop~~nt Projegt)~ischarges from the
MS4 from causing or contributing to a violation ()f~~ter quality> standards, (3)
prevents illicit discharges into the MS4; and (4) man~€J.~s increases in runoff
discharge rates and durations from Development ProJe~ts that are likely to cause
increased erosion of stream beg? andbanks, silt pollutant generation, or other
impacts to beneficial uses and stream habitat dueto increased erosive force.

8. GENERAL PLAN

Each Copermittee m~::~evise a ;h~eded its General Plan or equivalent plan
(e.g., Compr~:D:~.~.~J~~~~?§ter, or Community Plan) for the purpose of providing
effective water¢jpality tershed protection principles and policies that direct
land-use decisiorls:and re implementation of consistent water quality
protection measure<qr all development and redevelopment projects.

b. ENVIRONMENTAL REVIEW PROCESS

Each Copermittee must revise as needed its current environmental review
processes to accurately evaluate water quality impacts and cumulative impacts
and identify appropriate measures to avoid, minimize and mitigate those impacts
for all Development Projects.

c. ApPROVAL PROCESS CRITERIA AND REQUIREMENTS FOR ALL DEVELOPMENT
PROJECTS

For all proposed Development Projects, each Copermittee during the planning.
process, and prior to project approval and issuance of local permits, must
prescribe the necessary requirements so that Development Project discharges of
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storm water pollutants from the MS4 will be reduced to the MEP, will not cause or
contribute to a violation of water quality standards, and will comply with
Copermittee's ordinances, permits, plans, and requirements, and with this Order.

Performance Criteria: Discharges from each approved development project must
be subject to the following management measures:

(1) Source control BMPs that reduce storm water pollutants of concern in runoff,
including prevention of illicit discharges into the MS4; prevention of irrigation
runoff; storm drain system stenciling or signage; properly.g~signed outdoor
material storage areas; properly designed outdoor wor ·reas; a q properly
designed trash storage areas;

(2) The following LID BMPs listed below shall be implemented a
Development Projects where applicable and feasible. .~

(a) ConseNe natural areas, including existing trees, other vegetation, and
soils. . .

(b) Construct streets, sidewalks, or parking lot aisl~s to the rl1inimum widths
necessary, provided that public safety .is not compromised.

(c) Minimize the impeNious footprint of the project. .
(d) Minimize soil compactiont()l~ndscaped ar~C1s.

(e) Minimize disturbances to na,tl.iral.grainages(eng., natural swales,
topographic depressions, etc')iC

(f) Disconnect impeNious surfac§~tl;lroughdistributedpeNious areas.
'/.-'''\''

(3) Buffer zones for rra.turalwater bodr~.s, where feasible. Where buffer zones
are infeasible,require project propOnent to implement other buffers such as
trees, access restriGtions, etc~,.,'..

(4) Mea§L1reshecessarysothat grading or other construction activities meet the
proyisibns specifiedinsection F.2 of this Order; and

';"::::"~,

$8t:>miJt~.IOf proof of a mechanism under which ongoing long-term
niaiqt~riance structural post-construction BMPs will be conducted.

OJ1?ii:l.f.1U Groundwater Protection

TO)PIotect groundwater quality, each Copermittee must apply restrictions to
the use of treatment control BMPs that are designed to primarily function as
centralized infiltration devices (such as large infiltration trenches and
infiltration basins). Such restrictions must be designed so that the use of
such infiltration treatment control BMPs must not cause or contribute to an
exceedance of groundwater quality objectives. At a minimum, each treatment
control BMP designed to primarily function as a centralized infiltration device
must meet the restrictions below, unless it is demonstrated that a restriction is
not necessary to protect groundwater quality. The Copermittees may
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collectively or individually develop alternative restrictions on the use of
treatment control BMPs which are designed to primarily function as
centralized infiltration devices. Alternative restrictions developed by the
Copermittees can partially or wholly replace the restrictions listed below. The
restrictions are not intended to be applied to small infiltration systems
dispersed throughout a development project.

(a) Runoff must undergo pretreatment such as sedimentation or filtration prior
to infiltration;

(b) All dry weather flows containing significant pollutant loads must be
diverted from infiltration devices and treated throug9 other BMPs;

(c) Pollution prevention and source control BMPs mustbe implemented at a
level appropriate to protect groundwater quc:lIity at sites where infiltration
treatment control BMPs are to be used;

(d) Infiltration treatment control BMPs must be adequately maintained so that
they remove storm water poliutCints to the MEP; .

(e) The vertical distance from Jh,e base of any infiltration treatment control
BMP to the seasonal high9~o4Pcjyvater markmust be at least 10 feet.
Where groundwater bCisinscjp ri()t~H.g~Rrt beneficial uses, this vertical
distance criteria may be reduq~cj,provid~d groundwater quality is
maintained; ....

(f) The soil throu~h whichinf.Iltrationiis tO
I
occur must have physical and

chemical characteristics (such as appropriate cation exchange capacity,
organiccontent,C1ay content, and infiltration rate) which are adequate for
prSR.er infiltrcHiondurations and treatment of runoff for the protection of

r;9undwaterbeneficial uses;

·lpfiltrCitidh treatment control BMPs must not be used for areas of industrial
b(Jighl indu~trial activity; areas subject to high vehicular traffic (25,000 or
grea.~~ra~~ra.ge daily traffic on main roadway or 15,000 or more average
daily tr~fficr on any intersecting roadway); automotive repair shops; car
washes;ifleet storage areas (bus, truck, etc.); nurseries; and other high

. thr~at to water quality land uses and activities as designated by each
Copermittee unless first treated or filtered to remove pollutants prior to
infiltration and a comprehensive site-specific evaluation has been
conducted; and

(h) Infiltration treatment control BMPs must be located a minimum of 100 feet
horizontally from any water supply wells.
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(7) Where feasible, landscaping with native or low water species shall be
preferred in areas that drain to the MS4 or to waters of the United States.

(8) Where a development project, greater than 100 acres in total project size or
smaller than 100 acres in size yet part of a larger common plan of
development that is over 100 acres, has been prepared using watershed
and/or.sub-watershed.based waterquality,.hydrologic,.andJluviaL
geomorphologic planning principles that implement regional LID BMPs in
accordance with the sizing and location criteria of this Order and acceptable
to the Regional Board, such standards shall govern review of projects with
respect to Section F.1 of this Order and shall be deemed to satisfy this
Order's requirements for LID site design, buffer zone;.jnfiltration and
groundwater protection standards, source control, treatment control, and
hydromodification control standards. Regional BMPsrrlust clearly exhibit
that they will not result in a net impact from pOllutant loadings over and
above the impact caused by capture and retentiOn otthe design storm.
Regional BMPs may be used provided that the BMPsCapture and retain the
volume of runoff produced from the 24-hour 85th percentile storm event as
defined in section F.1.d.(6)(a)(i) andthafsuch controls are located upstream
of receiving waters. Any volume that is not retained by the LID BMPs, up to
the design capture volume, must be treated using LID biofiltration. Any
volume up to and including the design capture volume, not retained by LID
BMPs, nor treated by Lip biofiltration; must be treated using conventional
treatment control BMPsin accordance with Section F.1 .d.(6) below and
participation in the biD substitution program in Section F.1.d.(8).

d. STANDARD STORM W~I.ER MITIG~TION PLANS (SSMPs) - ApPROVAL PROCESS
CRITERIA AND REQUIREME:,NTS FORf>RIORITY DEVELOPMENT PROJECTS

of this Order, the Copermittees must submit an
updated model SSMP,fcft Regional Board's Executive Officer for a 30 day
public review and comment period. The Regional Board's Executive Officer has
the discretion to determine the necessity of a public hearing. Within 180 days of
determination that the Model SSMP is in compliance with this Permit's
provisions, eachCopermittee must update their own local SSMP, and amended
ordinances consistent with the model SSMP, and shall submit both (local SSMP
and amended ordinances) to the Regional Board. The model SSMP must meet
the requirements of section F.1.d of this Order and (1) reduce Priority
Development Project discharges of storm water pollutants from the MS4 to the
MEP, (2) prevent Priority Development Project runoff discharges from the MS4
from causing or contributing to a violation of water quality standards, (3) manage
increases in runoff discharge rates and durations from Priority Development
Projects that are likely to cause increased erosion of stream beds and banks, silt
pollutant generation, or other impacts to beneficial uses and stream habitat due
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to increased erosive force and (4) implement the hydromodification requirements
in section F.1.h.13

(1) Definition of Priority Development Project (PDP):

Priority Development Projects are:

(a) All new Development Projects that fall under the project categories or
locations listed in section F.1.d.(2), and

(b) Those redevelopment projects that create, add, or repl,~ce atl.~~st 5,000
square feet of impervious surfaces on an already develgpeg§ite and the
existing development and/or the redevelopment project f~ll§underJg,~
project categories or locations listed in section F.1.d.(2). WQ~re/;c!'
redevelopment results in an increase of less than fifty percentotthe
impervious surfaces of a previously existing development, and the existing
development was not subject to SS~~>reql.ii.~~ments, the numeric sizing
criteria discussed in section F.1.d~(6).appliesqn.ly to the addition or
replacement, and not to the entir,~>deM~lopment:<;Where redevelopment
results in an increase of more than fiftyp rcent ofi:t~e impervious surfaces
of a previously existing development, th meric sizing criteria applies to
the entire development:

~ ~"

(c) One acre thresholg:>ln addition tathe Priority Development Project
Categories ide~Jifiecijn section F.1.d.(2), Priority Development Projects
must also inclUde allq!Q.er pollutant-generating Development Projects that
result in the<qi9turbanCe1Fpfone acre or more of land within three years of
adoption of thi rder.14A§e:n alternative to this one-acre threshold, the'
Coper~j;tt~,,~;m ./~UectiveIY identify a different threshold, provided the
Copermi~~es1LlQ~~*~~!g is at least as inclusive of Development Projects
as the one~acre threshold.

13 Updated SSMP and hydromodification requirements must apply to all priority projects or phases of
priority projects which have not yet begun grading or construction activities at the time any updated
SSMP or hydromodification requirement commences. If lawful prior approval of a project exists, whereby
application of an updated SSMP or hydromodification requirement to the project is illegal, the updated
SSMP or hydromodification requirement need not apply to the project. Updated Development Planning
requirements set forth in Sections F.1. (a) through (h) of this Order must apply to all projects or phases of
projects, unless; at the time any updated Development Planning requirement commences, the projects or
project phases meet anyone of the following conditions: (i) the project or phase has begun grading or
construction activities; or (ii) a Copermittee determines that lawful prior approval rights for a project or
project phase exist, whereby application of the Updated Development Planning requirement to the project
is legally infeasible. Where feasible, the Permittees must utilize the SSMP and hydromodification update
periods to ensure that projects undergoing approval processes include application of the updated SSMP
and hydromodification requirements in their plans.
14 Pollutant generating Development Projects are those projects that generate pollutants at levels greater
than natural background levels.
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(2) Priority Development Project Categories

Where a new Development Project feature, such as a parking lot, falls into a
Priority Development Project Category, the entire project footprint is subject to
SSMP requirements.

.(a} New development projects thatcreatetO,OOO.squareJeetor moreoL.--­
impervious surfaces (collectively over the entire project site) including
commercial, industrial, residential, mixed-use, and publicprojects. This
category includes development projects on public or priyafe land which fall
under the planning and building authority of the Cop~rmittees.

(b) Automotive repair shops. This category is defined as agiO thati.§;'t>
categorized in anyone of the following Standard IndustriarCICipsifi¢ation
(SIC) codes: 5013,5014,5541,7532-7534, or 7536-7539.

\,

(c) Restaurants. This category is defineej?s af~Qility thatsells prepared foods
and drinks for consumption, inclu9iD~ stationafM>lunch counters and
refreshment stands selling preR~fed<t9ods anddfig~s for immediate
consumption (SIC code 5812), where t -.Iand ar~afor development is
greater than 5,000 square feet. Restaurao!§ where land development is
less than 5,000 square feefmustmeet all Sq[¥1P requirements except for
structural treatment~fy1P and numeric sizing criteria requirement F.1.d.(6)
and hydromodification requirement F.1.h.

(d) All hillside devel6prTle~tweaterthan 5,000 square feet. This category is
defined as any developmrpt which creates 5,000 square feet of
impervious surface whichis>lpcated in an area with known erosive soil
conditions,.where the develOpment will grade on any natural slope that is.
twxnty-fivErpercent orgreater. c

nviroq['Tlentally Sensitive Areas (ESAs). All development located within
r dif~ctly adjacent to or discharging directly to an ESA (where discharges

fro~\the dev~lopment or redevelopment will enter receiving waters within
the~§A),.~tlich either creates 2,500 square feet of impervious surface on
a prop9§~d project site or increases the area of imperviousness of a
proposed project site to 10 percent or more of its naturally occurring
coqdition. "Directly adjacent" means situated within 200 feet of the ESA.
"Discharging directly to" means outflow from a drainage conveyance
system that is composed entirely of flows from the subject development or
redevelopment site, and not commingled with flows from adjacent lands.

(f) Parking lots 5,000 square feet or more or with 15 or more parking spaces
and potentially exposed to runoff. Parking lot is defined as a land area or
facility for the temporary parking or storage of motor vehicles used
personally, for business, or for commerce.
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